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ERRATA, 


In Vol x. Page 713. ſide note, inſtead of 6 Ter. Rep.“ page 436” read page 456.” 
In Vol. 4. page 530. line 40. for « plaintiff” read“ defendant.” 


In this Volume, 


In page 12, fide note, line 19, inſtead of“ x” read“ 2 Pul. & Bos.“ 
31, line 13, inſtead of © amenable” read amendable.”” 
42, fide note, inſtead of 1 Hen. Black, „8“ read © 87.“ 
— — 269, line 39, inſtead of “that read “ and.” 
107, line 6, inſtead of “do know” read . do not know.“ 
— — 131, line 11, inſtead of . amenable” read amendable.” 
—— 138, line 19, inſtead of defendant” read defendants” ' 
——— 318, ſide note, line 10, inſtead of“ 2 Wils.” read © 2 Black.” 
350, firſt ſide note, inſtead of “ 2 Hen. Black” read 1 Pul, & Bos.” 
—— 352, the like alteration is neceſſary. 
424, line 32, after “ this” inſert the word « caſe.” 
— 482, ſide note, laſt line, inſtead of © 63” read © 271.” 
503, line 34, 5. for «© convected'ꝰ read “ convicted.“ 
—.— 5090, line 34, after“ did” inſert the word “ not.” 
———- 611, line 9, inſtead of “ cognizance” read “ conuſance.“ 
— 307, * note, delete the words in Error from the Court of Common 
eas. 5 
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AN ABRIDGMEN'T 

7 oP 5 rh tis 

TE Tn 

ARGUED AND DETERMINED 

EN e | | : 


THE COURTS OF LAW. © 


Praftice. 
| Aﬀedavits 


N affidavit to hold to bail, ſtating “ that J. S. has made Wyatt and o- 

no tender to pay in notes of the bank of England,” 8 
excludes the poſſibility of any other perſon having tendered for 39 Geo. 3. 
him, and ſufficiently complies with 37 Geo. 3. c. 45. 1. 9. rn WS > 

In an affidavit to hold to bail made by the plaintiff's agent 7 %& By. 3445 
(the plaintiff himſelf being abroad), it is ſufficient to negative a 333 TT 
tender of the debt in bank-notes © as the agent believes” (1). V 7 Js 2 

In an affidavit to hold to bail made by the aſſignee of a B. R. 

bankrupt, it is neceſſary to negative a tender of the debt in 3 Ter Re 284; 
bank- notes to the bankrupt before his bankruptcy : ſaying that Martin v Ranoe, 
no ſuch tender was made to the aſſignee is not ſufficient. 3 

In an affidavit to hold to bail made by the plaintiffs? clerk B. R. 
(the plaintiffs themſelves reſiding in England), it is not ſufficient 3 Ter. Rep. 455. 
to negative a tender of the debt in bank- notes © to the know - Caſs and another, 
edge and belief of the clerk; for the defendant may conſiſt- 3 <a 
_ ently with the truth of ſuch an affidavit have made a tender © B. R. 
of the debt to either of the plaintiffs. We F% 8 Ter. Rep. 520. 
After notice of executing a writ of enquiry on a judgment pegorough v. 
by default, it is too late for the defendant to object to the affi- Copinger, 
davit on which he was holden to bail, that it omitted to nega- be Ons 

tive any tender of the debt in bank-notes, as required by the . x" 
| Ah 255 ö 2 S Ter. Rep, 77. 


- 


23 
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a 


(1) See Vol. I. p. 523. ; 
B 


Vol. V. ſtat. 


W. Creſſwell v. 
Lovell and an- 
other, Mic, 'Ter. 
40 Geo. 3. 
B. X. 

3 Ter. Reh. 418. 


Praaite (Affidavit). 
ſtat. 37 Geo. 3. c. 45. The objection ſhould be made in rea- 


ſonable time after the error committed. 
A co- aſſignee of a debt ariſing out of bills of exchange in 


his own poſſeſſion may ſue in the name of the original credi- 
tor, and hold the defendant to bail on his own affidavit, ſwear- 


ing poſitively as to all the facts required which are within his 
own knowledge, and to the beſt of his knowledge and belief 
as to ſuch as are within the knowledge of his principal and co- 
aſſignees. IT WAS MOVED that the defendants ſhould be 
diſcharged out of cuſtody on filing a common appearance, on 
the ground of the inſufficiency of the affidavit to hold to bail, 
which was as follows; © W. Redaaway of, &c. maketh oath 
& that 7. and D. Lovell of, &c. were at the time of the aſ- 
&« ſignment hereinafter mentioned, as this deponent verily 
« believes, juſtly and truly indebted unto one M. Creſſwell 
« in the ſum of 4820. 0s. 114. as indorſee of four ſeveral bills 
& of exchange accepted by the ſaid defendants, as drawer of 


c one other bill of exchange accepted by the defendants, and 


« as indorſee of a certain other bill of exchange drawn by the 
& defendants on and accepted by one 70% Colin, the payment 


« of which was refuſed by the acceptor. And the ſaid . 


e Redaway further ſaith that the defendants being ſo indebted 


to the ſaid V. Creſſwell, he the ſaid V. C. did on the 2d of 


February, 1799, duly aſſign his intereſt in and title to the 
& ſaid debt ſo due on the ſaid bills to this deponent; and 
« which ſaid bills of exchange are now in the cuſtody of this 
« deponent as the attorney of the ſaid J. Creſſwell. And 
& this deponent further faith, that ſubſequent to ſuch aſſign- 
&© ment from the ſaid VJ. C. to him this deponent, he the de- 
« ponent hath duly ſold and aſſigned two third parts or ſhares 
« of his intereſt in the ſaid debt to J. Jenkins of, &c. and 
« 7, M. Hughes of, &. And this deponent further faith, 


.« that he hath not received any part of the ſaid ſum of 4820/. 


« Os. 114. due on the ſaid bills, nor have the ſaid VJ. Creyſ- 
« well, F. Jenkins, or T. M. Hughes, to the knowledge or 
belief of this deponent; and that the faid defendants are now 


Lg 
ov 


« juſtly and truly indebted unto this deponent and the ſaid 


FF. Tenkins and T. M. Hughes as affignees as aforeſaid in 
the ſum of 4820/. Os. 1 1d. for the debts due on the ſaid bills 
« of exchange, &c.” Concluding with negativing any ten- 


„ 
* 


der to the deponent in bank- notes, or to the other parties in- 


tereſted to the beſt of his knowledge and belief. PER Cu- 
*RIAM ; It is enough that the perſon who is beneficially intereſt- 


ed in theſe notes, and ii whoſe poſſeſſion they now are, ſwears 
poſitively as to thoſe facts which are within his own knowledge, 
and to the beſt of his belief as to the reſt. He has no com- 
pulſory power over the others to make them join in the affi- 
davit; and if we refuſed to allow this, the real plaintiff would 
be without remedy in this caſe. Nor is there any hardſhip — 

| = tac 
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Pradite (Afidavit), 


the defendants, for they cannot be holden to bail a ſecond time 
on theſe bills. Though affidavits to hold to bail muſt. in ge- 
neral be poſitive (1); yet the courts from the neceſſity of the 
thing have relaxed the rule in the inſtances of aſſignees of 
bankrupts and executors, who are only required to ſwear to 
the beſt of their belief. The Court, however, did not ſay that 
thoſe exceptions were the ne plus ultra; but being founded 
upon principle, other caſes ſtanding in pari ratione, and requir- 

ing the ſame relaxation of the general rule, muſt be governed 

by the ſame principle. And that applies to the preſent inſtance. 

Rule diſcharged. | 


It is ſufficient to ſtate in an affidavit to hold to bail that the Coppinger v. 


defendant is indebted to the plaintiff in ſuch a ſum “ for mo- 
e ney had and received on account of the plaintiff,” with- 
out adding © by the defendant.” For PER CUrIaM: No 


preciſe form of words is required to be uſed in an affida- 8 Ter. Rep. 38. 


vit to hold to bail; it is ſufficient to allege that the defendant 
is indebted to the plaintiff in a certain ſum of money, ſpecify- 
ing the cauſe of action; and it is fo ſtated in this aflidavit ; 
for it can not be ſaid that the defendant was indebted to 
the plaintiff unleſs the money had been received by the defend- 


ant. And the Court added that they ought not to entangle 
the ſuitors in unneceſſary niceties. 


An affidavit to hold to bail ſtating the defendant to be in- 2 v. Law, 
d It, cr, 
39 Geo. 3. 


debted © for damages awarded, and for coſts and expences taxe 
« and allowed,” is ſufficiently certain; for it will be inferre 


d 39 
that the award and taxation are ſuch as will ſupport the action; 1 Pd. & BY: 


Beaton, 
Mic. Ter. 5 
40 Geo. 3. 


B. R. 


C. B 


for if a plaintiff ſwear that a defendant is indebted to him 363. 


« for goods fold and delivered,“ it is enough, and he need not 
ſet out ſo much of the tranſaction as will ſhew that it amount- 
ed to a legal ſale, for he takes upon himſelf to ſay, that ſuch a 
fale and delivery took place, as conſtitute a cauſe of action; 
and in the preſent caſe, the word “ awarded”” is to be con- 
{trucd in its legal ſenſe, and that the plaintiff takes upon him- 


ſelf to ſay, that an award and taxation have been made upon 
which a right of action may accrue ; and if the Court were 


not ſatisfied with the original affidavit, this would be preciſe] 
the caſe in which a ſupplemental affidavit ſhould be Wee 
becauſe it would not in any degree vary the original affidavit, 
but only explain an ambiguity. k ; 


The affidavit to hold to bail was made by the plaintiff in Recke e. Grone- 
man, Hil. Ter. 


38 Geo 3. 


theſe words, viz. Thomas Reeks (of ſuch a place) merchant, 
mate oath, that Fedocus Groneman, of the ſame place, muſici- 


C. B. 


an, IN juftly indebted to this deponent in the ſum. of twelve 2 1. 224. 


pounds ſixteen ſhillings and eight-pence for meat, drink, and 


lodging, and other neceſſaries found and provided by this de- 


— Me... — 4 — 


2322 * * — — 


* 


(1) See Vol. I. p. 517. 
B 2 


ponent 


WE Practice (Afidavit). 


ponent for the ſaid Jodocus Groneman. IT WAS OBJECTED 
that this. was no oath of the debt, it being ſaid that the defend- 
ant IN juſtly indebted, inſtead of is juſtly indebted ; and upon 
ſhewing cauſe for the plaintiff why a common appearance 
ſhould not be entered—Lord Chief Juſtice PRATT, and BA- 
THURST, Juſtice, at firſt, were inclined to receive the ſup- 
plemental affidavit to make the arreſt good; but CLIVE and 
Govur.D, Juſtices, being clearly of a contrary opinion, the 
rule was enlarged: AN DP NO w PER LORD Cn. Jus. PRATT: 
I own, that upon the firſt debate of this matter I was inclin- 
ed to receive a ſupplemental affidavit to make this good, 
which is nothing more than a mere lip of the pen in a ſingle 
letter: when 1 conſidered it again, upon what has been further 
ſaid, it appears to be a matter of great conſequence, in a point 
of liberty, upon a ſtatute made in favour of the liberty of the 
ſubject, which in effect ſays, that no man for the future ſhall 
be arreſted before an affidavit of the debt be made and filed 
with the proper officer; now it is certain this is no affidavit, 
becauſe a perjury cannot be aſſigned upon it, therefore this is 
an arreſt contrary to law; and ſhall this court (or can it) 
make that lawful, which the law fays is unlawful ? I do not 
find this court has ever gone ſo far as to admit a ſupplemental 
affidavit, where the firſt amounted to no oath at all, but has 
only ſupplied ſmall defects in affidavits which have not been 
quite full enough; as in the caſes cited of executors and ad- 
miniſtrators, and which the King's Bench has never come 
into; and therefore I have changed my opinion, and agree 
with my brothers Clive and Gould, that the rule muſt be abſo- 
tute for a common appearance. Clive and Gould, Juſtices, were 
{till of the ſame opinion as at firſt, and thought that an action 
for falſe impriſonment would lie againſt the plaintiff or the 
| filazer; but Bathurſt, Juſtice, was of opinion it would not 
lie; as to the matter of a common appearance he ſeemed to 
agree with the reſt of the court; and the rule was made abſo- 
lute for a common appearance. : 
Fowler v. Mor- But if an affidavit to hold to bail ſtate the circumſtances 
ton, Mic. Ter. under which a debt accrucd, and conclude © by reaſon whereof 
40 69-3 „ the defendant ſtands indebted in ——. which he hath re- 
2 Pa. & Hi 48.“ fuſed and ſtill refuſes to pay,“ it is bad. But it is ſufficient - 
to negative a tender in © notes of the Bank of England, pay- 
able on demand, although the words of 37 Geo. g. c. 45, 
ſe 9, are © expreſſed to be payable on demand.” The defend- 
ant in this caſe was held to bail upon an affidavit, ſtating that 
the defendant on, &c. agreed with the plaintiff, who was a 
common carrier, that if the plaintiff would give up to him the 
buſineſs of a common carrier he would pay to the plaintiff 41., 
would take his cart at a valuation, and pay the amount of all, 
the book-debts due to the plaintiff up to the time of making 
the agreement: that the cart was valued at four guineas, of 
It | which 


15 


Prot uy * a” r - 
„T7770 
CES eic n . 1 . 7 S 2 
„„ ˙ — T ‚ AO RES SRO T... 6 n 3 
2 . n . n rn I 

W : L g I SHIRE 
* _ . l 2 5 93 
a . "0 


2 


Won * 
2 
TSA 
"KS 
$4 
4 
* 9 — 
£8 A 
N 7 1 

5 

„ 

80 * 

-» * 

9 

»\ 2 

: IR 
* 

9 
3 
. 

8 < 
Ss}. 
©) 
= 
i 
K+ 
£ 
»z + 
' 
TY 


IR 


Ba Die Son ACS ot, 2 — 
PAR * g 
. I 
% OM E Y . 

8 3 eg 


8 


533 
J ͤ ˙— 0 
F * 
! 1 IJ 
d NT 


8 
3 


Pradice (Affidavit), 


which the defendant had notice ; that the book-debts amount- 
ed to 40. gs. 7d. of which the plaintiff informed the defendant ; 
that in purſuance and performance of the above agreement, the 


plaintiff did give up the buſineſs to the defendant, who had 


ever ſince carried it on.—* By reaſon whereof the ſaid Chrif- 
&« topher Morton became indebted to him the deponent in the 
« ſum of 121. 13s. 7d. out of which the deponent had received 
* the ſum of 11. 15. only : and by reaſon thereef the ſaid Chriſ- 
e topher Morton now is, and ſtandeth juſtly and truly indebted 
* to him the d:ponent in the ſum of 111. 125. 7d. which he hath 
* refuſed, and /7ill doth refuſe to pay. The affidavit further 
ſtated, that no offer had been made by the ſaid defendant to 
pay the ſaid ſum of 11. 125. 7d. (the debt ſworn to) “ in notes 
* of the governor and company of the Bank of England, pay- 
« able on demand.” IT was MOVED te cancel the bail-bond 
on the defendant entering a common appearance; on two ob- 
jections to the affidavit; 1ſt, that the debt was not ſworn to 
poſitively, on account of the words © by reaſon whereof :”? (1) 
2dly, that in the denial of a tender in bank-notes, the notes 
were not deſcribed in the words of the act of parliament, which 
are © expreſſed to be payable on demand.” TRE CourT 


La 


GA «a 


_ refuſed the rule upon the latter objection, but granted it upon 


the former. DS» 

An affidavit may be taken before the clerk of the attorney 
in the cauſe, if the clerk be empowered to take affidavits at all. 
It was moved that the affidavit of ſervice of the declaration in 
this ejectment, and the rule thereon, might be diſcharged, on 


bs, 


Goodtitle on the 
demiſe of Pye v. 
Badtitle, Tr. T. 


an affidavit, which ſtated that Commins, the commiſſioner be- 8 Ter. R 53% 


fore whom the affidavit of the ſervice of the declaration was 


. ſworn, . was employed as a clerk or writer in the office of 


Meſſrs. Wallis and Penroſe, the plaintiffs attornies. And in 
ſupport of the rule it was urged, that the rules (2) of court 
that prohibit attornies becoming bail only mention the attornies ; 
and yet it has been holden that they alſo extend to their 
clerks (3), becauſe they are equally within the miſchief in- 
tended to be guarded againſt by the rules; and that the 
reaſon of that practice equally applied in the preſent in- 
ſtance. But the Court were of opinion that the rule of the 
Court, Ea. 15 Ces. 2. prohibiting the attorney, who is con- 
cerned in the particular cauſe, taking affidavits in that cauſe, 
does not extend to the clerk of the attorney. 


The Court declared, that on the /a/? day of the term, there Jacab's caſe, 
can not be a motion to anſwer the matters of an affidavit, any 10 Geo. Y 


more than a motion for an ettachment. They held it to be 
contrary to the practice. ET | 
— See alſo title AFFIDAVIT in Hol. I. — 


oe — 


(1) Vide Vol. I. p. 760. (2) M. 1654; and M. 1740. 
(3) HBologne v. Yauirin, (7p. 55 3 ante, Vol. I. p. 760. 
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Tabrum v. Te- One obligee in a joint bond having ſued out a capias 

+ e inſt the oblig d tak recognizance of bail in 
26 Geo. z. Againſt the obligor, and taken a 9 : of be 

C. B. his own name only, afterwards ſued out an original in the 

1 Pu. & By. name of both obligors, and then applied to the Court to 

18 amend both the capias and recognizance; and the Court grant- 

ed the former, but refuſed the latter. The caſe was as fol- 

lows: the defendant having entered into a bond for the pay- 

ment of a ſum of money to this. plaintiff and one Light/vot, 

which became forfeited, an action was commenced upon the 

bond, a capias ad reſpondendum iſſued, and recognizance of 

bail was taken at the ſuit of Tabrum alone. On diſcovery 

of the miſtake, an original was ſued out in the joint names of 

Tabrum and Lightfoot, and an application was made to the 

Court to allow the capias ad reſpondendum and that the re- 

cognizance of bail might be amended by the original, by 

the inſertion of Lighifoot's name as a co-plaintiff. Per Cu- 

riam : "The recognizance cannot be amended, for the bail 

may not be charged but by their own conſent. With reſpect 

to the capias that may be amended by the conſent of the de- 

fendant, who will in that caſe be in as good a fituation as he 

is at preſent ; for if this amendment were refuſed, a declaration 

might be delivered at the ſuit of Tabrum, and immediately af- 

terwards a declaration by the bye at the ſuit of Tabrum and 

Lightf;ot. Accordingly that part of the rule which related to 

the 4 ee was made abſolute by conſent (1); and that which 

os. ne 8 related to the recognizance was diſcharged. | 

zee ofthe Though there be not 15 days between the % and return 

ſheriff, v. Owen of a cabias, yet it is amendable. | | 


WS Alſo if a capzas per continuance be ſgſte'd on the ſame day as 

39 Go. z: the original cap:as, a new original capias may be ſued out to 
CB. warrant it, though ſuch new original bear re/7e before the cauſe 

1 B. of action accrued. | . 

* And taking out a ſummons before a judge to ſtay proceed- 


ings on the bail-bond, is a waiver of an irregularity in the no- 
tice of declaration. 
An attachment of privilege at the ſuit of the plaintiff, 
returnable on the morrow of All Souls, having iſſued againſt 
the defendant Owen and one Michael Hughes, Owen on 
the 8th November put in bail with the filazer, and imme- 
diately gave the plaintiff notice thereof. Hughes left the 
kingdom. The plaintiff finding that the defendant Owen had 
by miltake put in his bail with the filazer inſtead of the pro- 
thonotary (with whom in attachments of privilege bail ſhould 


(1) Qu. Whether the Court would not have amended the capias with- 
out the defendani's coulent ? See the following cafe of Davis v. Owen. 
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be put in), waited till the expiration of the time for perfecting 
bail, then took an aſſignment of the bail-bond, and ſued out a 
capias ad reſpondendum upon it againſt the preſent defendants, 
te/te'd the 6th November, returnable the 18th November, 
with a copy of which the defendant Thomas was ſerved : but 
Owen not having been ſerved with itz the plaintiff ſued out a 
capias per continuance, alſo te/te'd bth November, with a copy 
of which Owen was ſerved. A notice was delivered to the 
defendant Thomas of a declaration againft him only. On the 
20th November, bail in the original action were put in for the 
defendant Owen with the prothonotary. It was moved to ſet 
aſide the proceedings on the bail bond for irregularity, on three 
grounds : 1ſt, Becauſe there were not fifteen days between the 
ze/te and return of the original capias: 2dly, Becauſe the ca- 
pias per continuance was tęſte'd on the ſame day as the original 
capias, whereas it ſhould have been teſte'd on the return-day 
of ſuch capias : 3dly, Becauſe the writ was joint againſt Ower 
and Thomas, at the notice of declaration ſeveral againſt Tho- 
mas only, PER CURIam: The firſt objection is of no weight, 
for it clearly appears by authorities that the Court will alter a 
capias ſo as to make fifteen days between the tete and return. 
Here a miſtake was committed by the defendant in putting in 
his bail; and in ſtrictneſs we cannot ſay that the aſſignment of 
the bail-bond was irregular, but as the plaintiff had notice that 
the bail were put in, it is ſuch ſharp practice on his part, as to 
Juſtify the Court in finding ſome means to prevent him from 


getting his coſts by it. Ihe ſecond objection is to the capias 


per continuance, but an original capias may be ſued out to war- 
rant that; and it will be no objection to ſuch original capias 
that it will bear fe before the cauſe of action accrued (1). 
The late Mr. Juſtice Gould went great lengths in amending 
writs of capias, and his reaſon was, that as a writ of capras 


never appears on the record, it is of no conſequence whether 


it bear teſe before or after the cauſe of action accrued; and if 
a latitat may be ſued out (as it certainly (2) may) before the 
cauſe of action accrues, and a capias may not, the courts of 
King's Bench and Common Pleas are not on an equal footing. 
As to the third objection, it has been held that taking any ſtep 
in a cauſe, as appearing (3), is a waiver of any irregularity. 
Now it does ſeem that the taking out a ſummons in this 
caſe was a ſtep; for unleſs the defendant was ſerved with a 
writ, in conſequence of which he was obliged to appear, why 


(1) 1 Crompton's Pr. 25. Imp. Pr. C. B. 154. ed. 4. Sed vide 1 Sel- 
lows Pr. 83. ed. 2. e | 

(2) FJobnſon and another v. Smith, 2 Burr. 962, 7. Fofler v. Bonner, 
a5 454. and Beſt v. Wilding, 7 T. R. 4. See Commencement of Suit, 
in fra. | 


(3) Fox and another v. Meng, widow. See Irregularity, infra. 
4 Wh ; ſhould 


Stevenſon v 
Danvers, 


* Hil. Ter. 


40 Geo. 3. 
C. B 


2 Pul. Ga ＋. 
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ſhould he go before a judge to be relieved ? By ſo doing he al- 
lows that he has been ſerved with proceſs to which he ought 
to be anſwerable. The only thing to be conſidered is, on 
what terms the Court ſhould ſtay proceedings on the bail- 
bond. Now as the practice on the part of the plaintiff has 
been ſo exceedingly ſharp, the order ſhould be to ſtay proceed- 
ings on the bail-bond without coſts, the defendant Owen un- 
dertaking not to plead in abatement that Hughes, who has fled 
the kingdom, is not jojned in the declaration. And in this 
way the Court made the rule abſolute. 

f a defendant be arreſted on a capias ſued out againſt him 
in a wrong chriſtian name, and a bail-bond be given for his 


appearance (the affidavit to hold to bail naming the defendant 
properly), the court will amend the capias and return, and re- 


ject an application by the bail, to ſet aſide the bail bond. The 
defendant in this cafe was arreſted on a writ ſued out againſt him 
by the name of the Honourable George Auguſtus Richard Dan- 
vers, and a bail-bond was entered into, by which the Honourable 
Auguſtus Richard Butler Danvers, arreſted by the name of 
George Auguſtus Richard Danvers, together with his bail, be- 
came bound to the ſheriff of Middleſex, in the ſum of 8oo0ol. 
conditioned for the appearance of the ſaid Jugu/tus Richard 
Butler Danvers, arreſted by the name of George Auguſtus 
Richard Danvers. The real name of the defendant was Au- 
guſtus Richard Butler Danvers, and in that name the affidavic 


to hold to bail was made. On account of this variance in the 


proceſs, a rule niſi was obtained on a former day, to diſcharge 
him, on entering a common appearance, and at the ſame time 
the plaintiff in the action obtained a rule a to amend the 
writ (1). The Court thinking that as the affidavit to hold to 
bail was right there could be no queſtion ariſing upon the ſta- 
tute which requires the affidavit to hold to bail, and that the 
writ might be amended thereby, diſcharged the rule for enter- 
ing a common appearance, and made the rule for the amend- 
ment abſolute, without prejudice to any application which the 
bail might make on their own behalf. AFTERWARDS the bail 
obtained a rule to ſhew cauſe why the bail-bond ſhould not be 
cancelled; and at the ſame time a rule was granted to ſhew cauſe 


why the ſheriff ſhould not amend his return in order to make 


it conformable with the amended writ. It was, on the- part 
of the ſheriſf, obſerved, that by the ſtatute of 23 H. 6. c. q. rhe 
bail-bond and the proceſs muſt correſpond ; that in the preſent 


cCaſe the bail bond did correſpond with the proceſs as originally 


iſſued, but that in conſequence of the amendment which had 
taken place, a variance had been created between the writ and 


(1) Browne v. Hammond, Barnes 10. Hunt v. Kenarick, 2 Bl. 38360 
ante, Vol. I. p. 585. Newnham v. Law, 5 Term. Rep. 577 infra, head 
Suggeſtion, and Carr v. Shaw, 7 Term Rep. 299, ante, Vol. I, p. 585. . 
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| the bail-bond, which would prevent the ſheriff from bringing 

"8 an action on the latter. Upon THIS the Court diſcharged the 

Tule for cancelling the bail-bond, and made abſolute the rule 
for amending the return, but ordered that it ſhould be inſerted 

as a term in the latter rule, that no proceedings ſhould be had 

againſt the ſheriff without ſpecial notice being firſt given to 
the Court. | : 
; See alſo title AMENDMENT in Vol. Im 
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The plaintiff, after ſuing out common proceſs, may ſue Biſhop. Powel'y | 
= out a bailable writ for the ſame cauſe, and arreſt the de- E. Ter. 
« fendant, before he diſcontinues the firſt action. The plaintiff 36 2 2 
˙àzdſued out common proceſs againſt the defendant, and without 6 Ter. Rep. 616. 
2 diſcontinuing he afterwards ſued out a bailable writ for the | 
3 fame cauſe, and delivered a declaration; after which, and be- 
fore plea, he obtained a {ide-bar rule to diſcontinue the firſt 
action on payment of coſts. The defendant obtained a rule 
calling on the plaintiff to ſhew cauſe why the proceedings in 
the ſecond action hould not be ſet aſide for irregularity, why 
an exoneretur ſhould not be entered on the bail-piece, and 
why the ſid2-bar-rule for diſcontinuing the firſt action ſhould 
not. be diſcharged; on the ground that the plaintiff ſhould 
have diſcontinued the former action before he ſued out a writ 
in the ſecond. The Court ſaid that, as the firſt was not a 
bailable writ, the proceedings in this caſe were regular (1), 
and diſcharged the rule (2). | 
A defendant illegally in cuſtody at the ſuit of one plaintiff, Howſon * W.l- 
is not privileged from arreſt at the ſuit of another, unleſs there 2 8 
be ſome colluſion. It was moved to diſcharge the defendant Tr. Ter-. 85 
out of cuſtody, in theſe cauſes; and for an attachment againſt 12 Geo. 3. 
Herne, a ſheriff's officer. It appeared, that Herne had got „ C. B. 
over ſome pales, and thrown up the ſaſh of the defendant's "agg PM 
window, to get into the houſe, and afterwards broke open an 
inner door, in order to arreſt him; and all this, without any 7 
warrant directed to himſelf; and accordingly did arreſt the 
defendant, at the ſuit of Howſon. The plaintiff's attorney 
being ſent for, and finding Herne's miſtake and irregularity, 
ſent tor one William Hoꝛuſe, to whom the warrant was really 
directed, and gave him charge of the defendant ; and Houſe, 
having another writ againſt him at the ſuit of Crowden, car- 


(1) And ſee the caſe of Olmius v. Delany, 2 Str. 1216, where the Court 
ſaid that ander certain circumſtances the defendant might be held to bail 
in the ſecond action before the firſt was diſcontinued, although he had 
been held to bail in the firſt. 5 
(2) But where the defendant has been zwice arreſted for the ſime ſum, 
the Court will diſcharge rhe defendant on filing common bail in the laſt 
action, Beliſante v. Levy, 2 Strange, 1299, 


ried 


Lee v. Carlton, 


Ea. Ter. 
30 Geo. 3. 
B 


R. 
3 Ter. Reſs. 042. 


The King 7. G. 
Ring, Ea. Ter. 
40 Geo. 3. 


8 Ter. Rep. 58 5. 


Pragice (Arreſt). 
ried him to Ayleſbury gaol, and charged him with þ:th theſe 
actions. And now Fer inſiſted, that, as he was illegally in 
cuſtody, at the ſuit of Howſon, he was protected from any 
other arreſt ; and cited Farmer and Fenkinſon, Cook 34; Webb 
and Dorwell, Barnes 400 ; (which were caſes, of the ſame 
plaintiff charging the defendant with declaration, when ille- 
gally in cuſtody, at his own ſuit). Herne ſhewing no cauſe, 
the rule for an attachment was made abſolute againſt him; and 
the defendant to be diſcharged out of cuſtody at the ſuit of tho 
plaintiff Horn. But as to the plaintiff Crowden, THE COURT 
were of opinion that an illegal arreſt wiil not protect a man 
againſt all his other creditors ; but he muſt ſtill be amenable 
to law, unleſs ſome privity or colluſion be ſhewn: and the 
circumſtances of employing the fame officer, does not amount 


to any proof of that, And G14, Juſtice, cited Hutchins and 


Kendrick, 2 Burr. 1048. Wherefore, per tot. Cur. in the 
cauſe of Crowden and Walter—Diſcharge the rule. 


arreſt of Judgment. 


In the caſe of a motion in arreſt of judgment, the party has 


four law days when the Court is actually fitting in which to 
do it, and in thoſe caſes Sunday is not one, though it be an 


intervening day (1). Per BULLER, |. 


Attachment, 


A ſubpoena may be ifſfued from the Crown-office, re- 
quiring a witneſs to attend at the aſſizes in the country, 
to give evidence in ſupport of an intended proſecution for 
a felony; and this Court will grant an attachment againſt 


him for nit attendinf in obedience to the ſubpena. On a 


motion for an attachment againſt Ring for not obeying the 


writ of ſubpoena ; on an affidavit ſtating the facts, and that 
Ring had been perſonally ſerved with the ſubpœna, and that 
he was a material witneſs in ſupport of the proſecution. The 
Court, at firſt, doubted whether, as there was no proceeding 
in this court, the ſubpœna were properly iſſued from the 
Crown-oftice, but granted a rule to ſhew cauſe, deſiring that 
the rule might not afterwards be made abſolute without their 
being apprized of it, and recommending an inquiry to be 
made into the practice on this point. It was afterwards moved 
to make the rule abſolute; and there being no oppoſition to 
it, it was ſtated, that on inquiry at the Crown-office, it was 
found that a ſimilar attachment had been granted againſt one 
Shil.ex in 1793. Lord Kenyon Ch. J. We alſo have di- 


— 9 * 


(1) See alſo Vol. IV. p. 544. : 
| rected 
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reed inquiries to be made on this ſubject, and we find that 
this application is warranted by precedents. Rule abſolute. 
If a perſon, againſt whom an attachment is prayed, by his The King v. 


affidavit, fully denies the charge on which the rule for an Vaughan, 


attachment was granted, that is ſufficient ; the weight of the oy Gag 
evidence, or the credibility of what is ſworn, is never conſi- F. R. 
dered ; but if the defendant is hardy enough to ſwear falſely, 2 Dag. 516. 
he is left to be puniſhed by indictment. In chancery, they 

proceed differently : they examine the defendant on interroga- 


tories, and alſo examine witneſſes on both ſides, and then de- 


cide upon the truth of the charge (1). 


No rule for an attachment can be abſolute in the firſt in- Chaunt 2. 
ſtance except for non-payment of coſts upon the prothono- 3 1 
tary's allacatur, notwithſtanding the authority of Townſend v. * 70. B: 
Baker, Barnes 31. This was a motion for an attachment 1 Pu!. & By. 
for not delivering up a promiſſory note according to a rule of 477: 


niſi prius; AND THE COURT determined that a ſingle autho- 


rity was not ſufficient to ſupport the doctrine; that the party 


though willing might not be able to deliver up the note; as in 
caſe of fire: that where any excuſe could be offered for diſobe-, 
dience to the rule, the party ought to be permitted to ſhew 
cauſe : that in future the practice of this Court ſhould be con- 
formable to that of the King's-bench (2), and the rule ſhould 
be, to ſbero cauſe why the attachment ſhould not iſſue, in all caſes, 
except in the caſe of non-payment of coſts on the protho- 
notary's ailocatur. 
A rule niſi for an attachment for non-payment of money, MIleham ». 
purſuant to the maſter's allocatur, cannot be ſerved on a Sun- Irie. Ter. 
day. In this caſe it was contended, that this not being the 49 Geo. 3. 
the cafe of an actual arreſt, or of the ſervice of any writ or . K. 
priceſs, was not within the ſtatute 29 Car. 2. c. 7. ſ. 6. Lord? Tar. Bs FG 


KEnvoN, Ch. J. after adverting to the ſtatute, and expreſſing 


an anxious wiſh to preſerve as much as poſſible a ſtrict atten- 


tion to the Sabbath, ſaid that the ſtatute of Car. 2. was equally 
applicable to the caſe of a ſervice (3) of proceſs as to an actual 
arreft ; and that the rule in the preſent caſe was a proceeding 
within the act. The reſt of the judges concurred, 


Cee alſo title ATTACHMENT, in Pol. I.— 
Attorney. 


A plaintiff may ſue in his own name, without an at- La Grue qui rom 
torney, and ſubſcribe the proceſs with his name as attorney 7; demos, 


Hil, Ter. 
a — 36 Geo. 3. 
(1) In Trinity term, 21 Geo. 3. the defendant was ſentenced to fix C. B. 
months* impriſonment in Clerkenwell priſon. . | 2 Hen, Black. 
) Tias Pract. K. B. | 600. 


(3) By the ſtat. 29 Car. 2. c. J. f. 6. it is enacted that “ no perſon 
1 upon the Lord's day ſhall ſerve or execute any writ, proceſs, warrant, 
* order, judgment, or decree, except in caſes of treaſon, felony, or breach N 


for 


of the peace, &c. 
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ſor the plaintiff, in any action. A rule was obtained to 
ſhew cauſe, hy the proceedings in this action ſhould not 
be ſet aſide, on the ground that the plaintiff, who was not an 
attorney, ſued in his own right on a penal ſtatute, without any 
attorney, and yet ſubſcribed the notice upon the proceſs, 
Jahn La Grue, attorney for the plaintiff.” The Court 
clearly held, that the right of parties to ſue or defend in their 
own name (1) ftill remained the ſame as at common-law (2); 
that a penal action was the ſame as any other in that reſpect ; 
and as to the plaintiff calling himſelf the plazntiff*s attorney in 
the notice on the proceſs, it was only a compliance with the 
directions of the ſtatute (3) as nearly as the caſe would admit. 
Rule diſcharged. | = . 
Nichols one, c. Where both partfes are attornies of the ſame court, the 
v. Earleone, &c. plaintiff cannot hold the defendant to bail: if he do, the Court 
. Sr will diſcharge the defendant out of cuſtody, and order all the 
B.R. proceedings to be ſtayed without cots; according to the au- 
$ Ter. Rep. 395. thority of Barber v. Palmer (4); notwithſtanding, in a ſubſe- 
quent caſe, Lodge v. Taylor (5), Trin. 1797, this Court hack 
made a ſimilar rule abſolute with coſts. For THE Court © 
were of opinion that this mode of application ought to be con- 
ſidered as a ſubſtitute for a plea in abatement, where coſts are 
7 not given; and they made the rule abſolute without coſts. | 
ö Tagg v. Madan, If an attorney ſue as a common perſon, the Court will give 


# + 

i | 94 Leon the defendant leave to plead that the cauſe of action aroſe 
i 2 © within the juriſdiction of the Court of Requeſts, together 
I x Pul. & Heſ. With other matters. For the Court cannot know from the re- 
1 629. cord that the plaintiff is an attorney. 


Parker one, Kc. This was an action for uſe and occupation, in which the 
v. Vaughan and plaintiff, who was an attorney of this court, ſued by original, 


f . and obtained a verdict for 11. Is. It was moved that a ſug- 
| 40 Geo. 3. pettion might be entered on the roll according to the provi- 
| C.B ions of 23 Geo. 2. c. 33. ſ. 19. on the ground of the de- 


| 27 «l. & Bey. fendant being reſident in Middlefex, and liable to be ſum- 
| 1 moned to the county court; this was oppoſed on two 
0 N grounds: Fir/t, becauſe the plaintiff was an attorney of this 
1 court, and was therefore entitled by his privilege to ſue in 
| this court; and Gardner v. Feſſop, 2 HT. 42. where it was 


— 


88 
— 


— ide. — 


(ide Sayer Rep. 217. Uppendale v. Lightfoot. 

(ee) At common law, the King by virtue of his prerogative might em- 
| power either the plaintiff or defendant to appoint an attorney, by the 
0 wit of dedinus poleflatem de attornato facirndo. F. N. B. 59. So alſo the 
arty being preſent might name a 7e/po/alis to be appointed by the jui- 
0 kices. Co. Litt. 12 1. a. 2 Infl. 249. 
i (3) Stat. 2 Geo. 2. c. 23. f. 22. 
- (4) Ante, Vol. I. p. 716. ; 

| (5) In that caſc, the queſtion in diſpute was, whether or not the de- 

fendant were a practinng attorney; it turned out on enquiry that he 

was, and the point rcſpetting the colts paſſed without any e 4 
rule 


bis privilege. Vide 


** 
gore 
55 
, 
88 
„ 
EY > 
_ 
1 
57 
Wes 
28 


tion had been made in this court, an attachment might have 
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ruled on demurrer that an attorney cannot waive his privilege, 
becauſe he is not allowed it for the benefit of himſelf but for 
the fake of the Court and the ſuitors, was cited. [RookE, J. 
That was the caſe of an attorney defendant ; here the attorney 


is plaintiff, and ſues without naming himſelf attorney.] Se- 


condly, becauſe this being an action for uſe and occupation, 
could not be brought in the county court; and Moolley v. 


Cloutman, ante, Vol. IV. p. 202, was referred to, On the 


other hand, it was inſiſted : fit, that the attorney in this caſe 
having omitted to ſue by attachment of privilege, had waived 

„ one, &c. v. Lowth, 2 Str. 
837, and Melland, one, &c. v. Frument, Barnes 479. Se- 


condiy, that Moolley v. Cloutman having proceeded entirely on 
the particular words of the London court of conſcience act, 
was not applicable to this. CURIA: The only affidavit 


which the plaintiff could make in order to give a reaſon for 
his ſuing in this court muſt be, that he ſued as an attorney : 
but it. appears on the record that he did not ſue as an attorney. 


On the ſecond point, alſo, the Court are of opinion that the 
- plaintiff might have ſued in an action for uſe and occupation in 


the county court. Rule abſolute. 3 
An attorney (defendant) is only entitled to four days* notice Mann v. Flet- 


to plead, though he reſide more than twenty miles diſtant from ap e Ter. 


Lendon; attornies being by a fiction of law always preſent in . g. 


court. And the Court ſaid, that as this fiction obtained in 5 Ter. Rep. 369. 
caſes where it was an advantage to attornies, it ought equally 


to prevail where it was to their prejudice. 


This court will not ſtay proceedings in an action on an at- Steventon, one, 
torney's bill, brought ſubſequent to the order of the judge of dug vans 
another court for its taxation, but previous to that taxation Hil. Ter. : 
having taken place. For per Curiam: If the order for taxa- 39 * 3. 
been granted; but where an order is made by one of the re * 
judges of the court of King's-bench, and pending that order 
the party ſues in another court, it is for the court of King's- 
bench to enforce the order. We cannot prevent a party from 
purſuing a remedy to which he is entitled by law, unleſs in ſo 
doing he incurs a contempt of this court. 


Cee alſo general title ATTORNEY in Vol. I.— 


Bail, Common. 


The plaintiff cannot file common bail according to the Smith 2. Pain- 


ſtatute after the ſucceeding term after the writ is return- ber, Nic. Ter- 


able. — The writ in this caſe was iſſued the 29th of Decem- *? 3 . 


ber laſt, returnable the firſt return of Hilary term; notice 2 Ter. Rep. 719. 


of declaration in chief was delivered on the 5th of May (the 
laſt day of Eaſter term) as of Eaſter term; but common 
bail was not filed till the 3d of June, when the plaintiff filed 


It 
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it according to the ſtatute, and then a rule to plead was alſo 
given; and on the gth of June interlocutory judgment was 
figned. Notice of executing a writ of enquiry was dated on 
the 21ſt of June, but was not received by the defendant's 
agent until the 25th of June, on which day the defendant's at- 
torney gave notice that he would move to ſet aſide the inter- 
locutory judgment for irregularity. Accordingly, a rule was 
obtained to that effect, on two grounds; firſt, that common 
bail was not filed either in the term when the writ was re- 
turnable nor in the term following (1); ſecondly, that com- 


mon bail was not filed when the declaration was delivered in 


chief; and therefore the declaration muſt be conſidered as a 
nullity (2). Per Curiam : The firſt is an incurable objec- 


tion; and the defendant applied to ſet afide the proceedings 


as ſoon as he had any opportunity. And as to the ſecond 
objection ; the plaintiff may deliver a declaration conditionally 
before the time for the defendant's appearance is expired; but 
if he wait till after that time, he muſt bring the defendant into 


court before he can declare at all. Rule abſolute, 


Ablett and o- 


thers v. Ellis, 
Ea. Ter. 
38 Geo. 3. 

C. B 


1 Pil. & Bi. 
249. 


\ 


Ricknell v. 
Longſtaffe, 
Mic. Ter. 
36 Geo. 3. 
B. R 


6 Ter. Rep. 453. 


Bail in Error. 


Tt is not neceſſary to give bai] in error on a judgment 
in debt, unleſs it appears that the aCtion is brought on a 
ſpecific contract. The plaintiff having DECLARED IN 
DEBT for a ſum certain, for work and labour done, goods 
ſold and delivered, money had and received, and on an ac- 
count ſtated, „ which the defendant had agreed to pay;“ 
the defendant let judgment go by default, and ſued out a 
writ of error, but did not put in bail in error. The plain- 
tiff then proceeded againſt the bail to the action; and it 
was moved that the proce:dings againſt them ſhould be 
ſtayed pending the writ of error. On the authority of 
Girling v. Baker, Yelv. 227; Biddleſon v. Mhytel, 3 Burr. 
1545 (ante, Vol. I. p. 764); and Trinaer v. Watſon, 3 


Burr. 1566, (ante Vol. III. p. 329). CVRIA: The effect of 


ebliging this defendant to give bail in error will be to convert 
all thoſe actions which for a century paſt have been actions of 
afſumpit, into actions of debt; and the ſame miſchief will again 
ariſe which firſt occaſioned their being turned into afſump/it. 
To bring a caſe within the ſtatute of Fac. 1. I. c. 8. the 
Court muſt ſee diſtinctly that a ſpecific contract has been en- 
tered into; and though the ſtatute ſhould be conſtrucd liberal- 
Ty, yet it does not appear that on a fair conſtruction, this form 


of declaring can be conſidered within the meaning of it. Rule 


abſolute. 
The defendant in an action on the judgment cannot apply 


_— 


to the court to ſtay the proceedings pending a writ of error on 


(i) Rep. Temp. Ld. Hardw. 138. (2) Vid. Cook v. Raven, 1 | 
5 5 lat 


SS 
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that judgment, until he has put in and perfected bail. In this 
caſe it was urged that in the caſe of Smith v. Shepherd, Vol. I. 
p. 773, ante, it was merely decided that the bail ſhould be 
put in, not that they ſhould ju/7ify, before ſuch an application 
as the preſent was made. Sed per Curiam: By the practice 
of the court the defendant mu/? perfect his bail; until he has 
done which, he is not in a ſituation to apply for ſuch a rule as 
the preſent. | | 

The fame perſons who were bail in this court may juſtify Martin v. Juſ- 
again as bail upon a writ of error returnable in parliament ; 3 . 
notwithſtanding the authority of what is ſtated in Tidd's K. 
Practice. For there cannot be any diſtinction in this re- 8 Ter. RH. 639. 
ſpect between one court of error and another; and as to the 
Caſe of Colebrooke v. Diggs in 1 Str. 527. (from whence what is C 
ſaid in Tidd's Practice is taken), it does not warrant the poſi- 
tion to the extent ſtated : for in the caſe in Strange it was 
wy ſaid that after error brought in the Exchequer chamber, 
and bail put in, and afterwards error brought returnable in 
parliament, the Court upon conſideration held that there muſt 
be freſh bail. But that only meant that bail muſt juſtify again 
upon the new ꝛbrit of error. 

A writ oferror operates as a ſper/:deas from the time of the Gravall v. 
allowance, not from the time of ſervice. Bail therefore muſt 3 
be put in within four days from the former period. Final Pap by 3. 
judgment was ſigned in this cafe, and a writ of error allowed . 
on the 27th of February; on the iſt of March, the defend- * _ #4: 
ant's 2't2rney ſerved the plaintiff's attorney with the allowance“? 
of the writ of error; on the 3d of the ſame month, the writ of 
fe. fa. was ſued out upon the judgment; and on the 4th bail in 
error was put in, execution under the f. fa. having been pre- 
viouſly levied in the morning of the ſame day. It was moved 


to quaſh this ff. fa. for irregularity, and have the money le- 


vied under it reſtored to the defendant with coſts. And THE 
QUESTION was, Whether a writ of error operates as a ſuper- 
ſedeas from the time of its allowance, or from the time of ferv=- 
ing the allowance on the party? PEN CURIAu: The party 
has four days to put in bail after the allowance of the-writ of 
error (1). It is indeed the practice to get the allowance of 
the writ of error previous to the judgment being figned ; but 
that is an irregularity permitted for the convenience of the 
party, for the judgment in the action is the true foundation of 
the writ of error. The allowance, therefore, though previ- 
ouſly obtained, cannot be operative till judgment has been 


ſigned; and four days mult then elapſe before the party ſign- 


* 


* . i ne e 


(1) That is, after delivery of the writ to the clerk of the errors. Reg. 
Mich. 28 Car. 2. and it is from this delivery, not from the ſealing, that 
the writ operates as a /xprr/edeas. Meriton v. Stef Bens, Barnes 2035, ed. 3. 
and Sykes v. Dawſon, Barnes 209. | 


inz 


EE 
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40 Geo. 3. 
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cannot regularly ſue out execution until four days after the 
allowance. BuLLEeR J. Two things are requiſite to make 
a writ of error a ſuperſedeas of execution; to wit, the allow. 
ance, and putting in bail. If the writ of error be allowed be- 
fore judgment, the time of putting in bail runs from the 
judgment, if after judgment from the time of the allowance. 


Rule diſcharged (1). 
Bail, Special. 


Nation . Bar- In C. B. two days” notice of juſtification is neceſſary where 
rett, Mic. Ter. the ſame bail are brought up to juſtify as were originally put 
C., in; in like manner as in the caſe of added bail. IN THIS 
2 P..& Bj, caſe it was urged that ſuch notice was not neceſfary, for that 
37. the plaintiff was ſuppoſed not to except to bail originally put in 
£ without having enquired into their ſufficiency ; and it was ſaid 
that the practice of the King's-bench was ſo (2). The Court 
finding all the officers of opinion that the pradtice of this 
court was otherwiſe (3), held it too well ſettled to be now 

ſhaken, and rejected the bail. 


Koowlys and an- If a defendant be arreſted by proceſs of K. B., and re- 


chere. Reading, moved by habeas corpus to C. B., he may put in and juſtify 


3 Ges. 2; bail in either court. The defendant was arreſted by original 

C. B. in the King's-bench ; but before declaration, was removed by 
, 1 ul, BI habeas corpus to the Fleet, and a declaration in the common 
* pleas was delivered. After which the plaintiff's attorney re- 


ceived a notice of bail being put in, and of their intention to 

juſtify on the 26th in the King's-bench; but on the 25th he 

received another notice of bail being put in in this court, 

and of an intended juſtification here on this day. THE 

Cob were of opinion, that as the plaintiff was at liberty to 
declare in either court, if bail were offered here they ought to 

be received. Bail allowed. | „ 

The ſheriff having arreſted a party; permitted him to go at 


Paricnte v. 

P1 .* * . . 

pv large without taking a bail bond; returned cep corpus; and be- 
40 Geo. 3. fore the expiration of the rule to bring in the body, put in 


þ W bail: it was held that he was not liable either to an action 
F eſcape, or falſe return. — This was an action on the 


1 caſe againſt the defendant as ſheriff of Kent. The firſt 
count of the declaration complained that the defendant having 


(1) For the practice on this ſubject, ſee Tidu's Pract. K. B. 868, 869. 
ed. 1. p. 1100; 1101, ed. 2. | 
(2) right v. Ley, H. 15 Geo, 3. B. R. Notice in an evening to juſtify 
bail the next day is good, if the bail have before been put in and except- 
ed to by the plainriff; otherwiſe not. Vide etiam to the ſame effect, 
Tida's Pr. K. B. 138, 139, el. 1; 156 ed. 2. 
(3) Teale v. Cbeſbire, Barnes $2, and Gregory v. Reeves, Barnes 303. 
wo: arreſted 


ing it can ſafely ſue out execution. But if the writ of error 
be allowed after judgment has been ſigned, the party entitled 


* 4 
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arreſted one V. J. Stephens, at the ſuit of the plaintiff, on a 
capias ad reſpondendum returnable in eight days of Salut 
Hilary, indorſed for bail 1411. 1s. 6d. ſuffered him to eſcape, 
and falſely returned cepi corpus; and the ſecond count, that 
he . to arreſt V. J. Stephens on the capias ad reſpon- 
dendum, and falſely returned cepi corpus. On the trial of the 
cauſe it appeared in evidence, that the defendant had actually 
arreſted . J. Stephens, in obedience to the writ, but had af- 
terwards ſuffered him to be at large without having taken a 
bail-bond ; that the plaintiff on the return, ruled the defend- 
ant to return the writ, who accordingly returned cepi corpus z 
that the plaintiff having afterwards ſerved the defendant with 
a rule to bring in the body, he put in bail; and V. J. Stephens 
before the expiration of the latter rule, ſurrendered himlelf in 
diſcharge of thoſe bail. A verdict was found for the plaintiff, 
with liberty for the defendant to move for a new trial ; which 
motion being made, Lord ELDon, Ch. J. In Fuller v. Pref, 
7 T. K. 109 (ante, vol. I. p. 773), it was decided by the court 
King's-bench, that where the ſheriff permits the party to go 
at large and does not take a bail-hond, it is a breach of his 
duty, for which he is anſwerable, if bail are not put in within 
due time. The reſult of this caſe is, that putting in bail in 
due time is an anſwer to the action, and that he is only liable 
where he has not done ſo. BULLER, J. The object of 
ruling the ſheriff to return the writ is to aſcertain whether he 

has taken the party or not; and if he return cpi corpus he 
muſt put in bail. Now if this action could be maintained, it 
would in fact be going to a jury to aſcertain whether the 
Court has done right in giving the ſheriff the uſual time to 
put in bail. It is a ſufficient anſwer to the action that an ap- 

pearance was entered. I'he production of the bail - piece at 
the trial, was evidence which ought not to have been admit- 

ed, and yet it is upon that evidence that the action is attempt- 

ed to be ſupported. There is a caſe in Saunders where it is 

ſaid by the Court, that if the ſheriff take a priſoner and detain 

him in his cuſtody, and at the return of the writ return cepi 

corpus, and have not the body in court, he ſhall be amerced to 

the king, but the party ſhall not have an action againſt 

him (1). HEATH, J. There is a caſe of Murray v. Du- 
rand in Eſpinaſſe's caſes at niſi prius, p. 87, which ſhews that 
this action cannot be maintained: for Lord Kenyon there ruled 

that an allowance of bail above, ſubſequent to the commence- 

ment of an action againſt the ſheriff for an eſcape, and for not 

aſſigning the bail-bond, Was a ſufficient anſwer to ſuch action; 
ſaying, that though the bail were put in and juſtified after the 

proper time, ſtill that when once put in and juſtified they were 
ſubſiſting bail, and muſt be taken nunc pro tunc. Rook E, ]. 
of the ſame opinion. Rule abſolute. 


— —————_— 


— 1 — 


(1) Pyferne v. Hanſon and another, 2 Saund, 62. 5 
* 
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* ot 5 If bail be brought up on the ſame day on which an attach. 
eo. 3. ment has been obtained againſt the ſheriff, the Court will 


O Geo 
"Ic b. permit them to juſtify, and ſet aſide the attachment on 4 
3 55%. payment of coſts (1). IM 
Erlen „, Tye, Bail above not being put in in due time, an attachment was 1 
Mic. Ter. regularly obtained againſt the ſheriff. It was now moved to 1 
34 on ſet aſide the attachment, on an affidavit that the plaintiff had 5 
2 im Black, loſt no time. The Court made the rule abſolute, on putting 5p 
235. in and juſtifying bail and payment of coſts ; and they ſaid, 3 
that if the plaintiff had taken an aſſignment of the bail bond. 435 


inſtead of reſorting to the ſheriff, as the proceedings would 
have been ſtaid by perfecting bail and paying the coſts, it was 
reaſonable that the ſame indulgence ſhould be allowed to the 
ſheriff, and that the practice ſhould be uniform (2). Rule 


abſolute. 
8 „ Wa- In this caſe, the Court allowed the defendant to juſtify bail 
et . '. 5 5 > . . 0 5 ; o N 8 
. after an attachment iſſued againſt the ſheriff, but gave leave to 


the plaintiff to oppoſe them without prejudice. BULLER, J. 
C.B. It was the practice in the King's-bench in theſe caſes, and it 
4 us C. Bi ſeems to me to be the moſt convenient mode, for the de- 

: fendant to move for a rule to ſhew cauſe, why on putting in bail, 
the proceedings againſt the ſheriff ſhould not be flayed, and to 
have the bail ready to juſtify when that rule ſhould be diſpoſed 
of. But though that may be the better courſe in future, it 


39 Geo. 3. 
C. 


5 muuſt not affect this caſe. ä 

il NE Bail were allowed to juſtify after the rule on the ſheriff had 
fl 39 Geo. z. expired, on payment of the coſis of the oppoſition. Allo if a man 
1 C. B. carry on his buſineſs at a lodging in one place, and keep a 
I 1 Ful. & By. houle at another, notice of bail deſcribing him as of the for- 
i 325: mer place is ſufficient. For the Court ſaid he was moft 
| likely to be found at the place where he carried on his buſi- 


neſs; that he had been found accordingly, and was a houſe- 

keeper. | | | | 
England v. Ker- Where bail are regularly put in and excepted to, the de- 
wan, Mic. Ter. fendant need not defcribe them in his notice of juſtifica- 


) Geo. 3. . 1 
e tion (3). E 
T Paul. & B. If a defendant ſurrender himſelf, it is a ſufficient perform- 
335. ance of the condition of the bail-bond, without putting in 
Maddocks and bail: but he muſt give notice of ſuch ſurrender. The de- 
another v. Bull- * . as RE ; 4 L 
cock, Mic. Ter. fendant in this caſe having been arreſted, a bail-bond was |} 
39 Geo. 3. taken by the ſheriff; bail above were not put in, but before p 
C. B. — | Li 
1 Pul. S BJſ. (1) Note, the rule for the attachment had not been drawn vp, and it 4 
325. was intimated that it ought no: to be drawn up; ſo that the coſts given TW. f 
were only thoſe of preparing for the rule for the attachment. 7 
(2) The ſame practice has been alſo adopted in B. R. Hill v. Bolt, z t! 
Ter. Rep. B. R. 352. See title SHERIFF, And the rule in both courts 33 ba 
ſeems to be, that if the plaintiff has not been delayed in going to trial, the ſe = 


attachment ſhall be ſet aſide; but if he has been ſo delayed, then theattach » hes 
ment ſhallremain inthe office as a ſecurity, incaſe he ſhould obtain a verdict. th 
(3) 1 Grompion's Pr. 61, Tidd, Pr. 138. | | 5 

| the 
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the return of the writ the defendant ſurrendered himſelf; no 
notice however having been given to the plaintiff of the ſur- 
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1 render, he took an aſſignment of the bail-bond, and proceeded 
8 againſt the bail; and on a motion for cancelling the bail-bond 
Ws 1 he Court ſaid that 
and ſtaying proceedings thereon, the Court ſaid that as no no- 


> tice had been given, the coſts of the proceeding muſt be paid 
up to the preſent time, and upon that condition they made the 
rule abſolute. 

Though a rule to bring in the body has been ſerved, bail Hall v. Walker, 
may render the defendant without juſtifying, In this caſe it go ws 
3 was contended that it was the practice of the court, that where Ce 
1 aà rule to bring in the body had been ſerved, bail muſt not 1 Her. Black, 
'® only be put in but juſtified, in order to render the principal: 535: 


WM but where there was an exception only, and no rule to bring 
di. in the body ſerved, there the principal might be rendered 
= without juſtification : 2 Black. 1206. Poole v. Peate. (See 
= head SHERIFF, znfra.) Impey Pract. C. B. 2d edit. 156. 
But the Court ſaid, there was no good reaſon for the diſ- 


3 tinction, and that any bail were ſufficient for the purpoſe 
pol rendering the defendant, without juſtifying. 


8 Where the action is by original, the defencant has till four Frampton v. 
8 days after the guarto die piſi to put in bail. In an action by 3 
7. ere 


= original, to which bail were not put in till two days after the 4. 98 
= guarto die poſt of the ſecond return of the term; the plain- B. A. 
tiff took an aſſignment of the bail-bond. It was moved to 4 Te. Rep. 377, 
"IR ſet aſide the proceedings on the bail-bond on the ground that 

the defendant had till four days after the quarts die paſt to put 


63 2 . . * - . 

in bail. On ſhewing cauſe, it was contended that the practice 

$5 2 7 ; . . . 

was to allow only four days in London and Middleſex, ex- 
by 


9 cluſive of the day of the return of the writ; and 1 Crompt. 
5 Prad. 57, was cited; to which it was anſwered that that was 
where the action was by bill; whereas this was by original, 
X in which caſe the defendant had eight days, And the Court, 
8 after conſulting with the maſter, affented to the diſtinction, 
upon the authority of Brownell v. Taylor, Mich. 6 Gee. 3. to 
15 which the maſter referred them. Rule abſolute. 
_ When the rule to bring in the body expires on the laſt day The King 5. 
of a term, the bail have the whole of the tirſt day of the next the ſheriff of 
term to juſtify; and if the defendant ſurrender in diſcharge of 5 M 
= his bail on any part of that day, the ſheritf cannot be attached v. Culver, HI. 
for not bringing in the body. Ter. 40 Ceo. 3. 
"Gf The bail have eight days, in which to render the principal, „„ ., 

| 8 d # ; 8 Ter. Ref. 464. 
from the return of that writ on which there is an efedual,,,.,, 

8 $ NEST. Wilkinſon and 
proceeding againſt them. — Therefore where the plaintiff ſued orers, execurors 
; the bail on their recognizance, who did not render the prin- of Wilkinſon, . 
* WW cipal within eight days, and then the plaintiff died, and his Vals, one of the 
WY. ; , 4 2 bail of Campbell, 
- exccutors brought another action againſt the bail, it was ruled Hin. Ter. 
that the bail had eight days from the return of the proceſs in 40 Geo. 3. 


C B. R. 
8 che 8 Ter. Refi. 422, 
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the ſecond action, in which to render the principal. This caſe 
was as follows: The teftator having recovered a judgment 
againſt Campbell in Jamaica, brought an action of debt on that 
judgment in this court, to which Campbell put in bail, the teſtator 
recovered a judgment, and ſued out a ca. ſa. againſt Campbell, re- 
turn»ble on the morrow of the Aſcenſion in the laſt year, to 
which there was a return un e inventus. On the 16th of May 
laſt, Wilkinſon (the teſtator) brought an action of debt againſt 
this defendant on his recognizance as one of Campbell's bail: 
the latitat, which was returnable the 24th of May, was ſerved 
on the 175th of May. Ihe time of Campbell's ſurrendering ſo 
as to exonerate his bail expired on the iſt of June laſt, 
being eight days from the return of the latitat; but he did not 
ſurrender himſelf within that time. In Trinity term laſt, a 
declaration was filed againſt Ja by Wilkinſon (the teſtator), 


to which Yaſs pleaded nil debet ; the plaintiff demurred to this 


plea, and the demurrer book was made up, and a rule was 
obtained for arguing the demurrer in the fame term: but be- 
fore argument, on the 24th of June laſt, I iltinſon (the teſta- 
tor) died. On the 18th of November, Campbell ſurrendered 
in diſcharge of his bail, and gave due notice of it to the plain- 
tift's attorney. On the 19th of November laſt, the plaintiffs 
(the executors) ſue.) out another latitat againſt Yaſs, and a de- 
claration has been ſince filed. A RULE was obtained calling 
on the plaintiffs to ſhew cauſe why the proceedings in that 
action ſhould not be ſtayed, on the ground that the defendant 
in the original ſuit had ſurrendered within the time allowed 
by the practice of the Court, namely, before the expiration of 
eight days from the return of the writ in this ſuit, which was 
the effectual proceeding againſt the bail, and Hoare v. Min- 
gay (1), and Mieadeꝛuocroft v. Sutton (2), were relied on. The 
counſel in ſhewing cauſe againſt this rule, after obſerving that 
the allowance of eight days in which to ſurrender the prin- 
cipal was merely an indulgence to the bail, for that before the 
rule Jr. 1 Ann. B. R. (3) they were fixed if the defendant 
were not rendered before the return of the ca. ſa., infiſted that 
as the bail had once had the benefit of the rule of Tr. 1 Ann, 
they were not entitled to the ſame indulgence a ſecond time. 
Cur. adv. vult. PER Curian: We have conſidered this cal? 


again and again, and have looked into the authorities cited. 


particularly that in the court of common pleas. In point of 


— 


(1) 2 Str. 915. (2) Ante, vol. I. 794. | 
(2) By that rule it is ordered that if the bail be impleaded upon the 
recognapce; he ſhall have iiberty to ſurrender the defendant in dil- 
charge of his bail © by the ſpace of eight entire days in full term next 
after the return of the writ of latitat or other proceſs ſued out againit 
« ſuch bail,” &c, ; . 
reaſon 


Praaite (Bal. 


reaſon we were a little ſtaggered at firſt with the claim made by 
the bail to have the indulgence under the rule of court, Ir. 1 
Ann, at two different times: but we think that the words of that 
rule made in favour of the bail are too ſtrong to be got over, 
and that it is better to abide by the words of the rule than to 
introduce nice diſtinctions in each particular caſe. We are 
therefore of opinion that the bail had eight days in this ſecond 
action in which to render the principal: and as the prin- 
cipal ſurrendered himſelf before the expiration of that time, 
the preſent rule muſt be made abſolute to ſtay all fur- 
ther proceedings againſt the bail, It was then ſuggeſted at 
the bar that the caſe of Meadoaucroſt v. Sutton cited from the 
Common Pleas was not determined on the rule of this court 
Tr. 1 Ann., but on a rule AM. 1654. B. C. and on the prac- 
tice founded on that rule: on which Lord KN VON, Ch. J. 
ſaid, We do not decide this caſe on the authority of that caſe, 
but on the words of the rule of this court, Jr. 1 Ann. Aud 
this is not the only inftance in which the law grants an in- 
dulzence in conſequence of the death of one of the parti-s ; for 
where a teſtator commences an action in due time aid dirs, 
his executor to fave the ſtatute of limitations may renew the 
action within a year after the teſtator's death, in nature of 
journeys? accounts. Rule abſolute. 


and entitling of the bill exhibited in this cauſe. Lord KEN“ 
| 8 3 10N, 
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5 The plaintiff may ſue out a writ againſt the bail, on their <hivers v. i 
0 recognizance, on the return day of the ca. ſz. againſt the prin- Bog Tr. Ter. 4 
a cipal. This was an action of debt on a recognizance of bail ** . i 
p taken in a ſuit between the plaintiff and Leigh Blundell; and 8 Ter. Rep. 628. i 
| there was a ſpecial memorandum that the bill was filed on | 
? Monday next, after the morrow of St. Martin in Michaelmas ö 
£ term; to this the defendant pleaded that no writ of capias ad jj 
A ſatisfaciendum was ſued out againſt the principal and returned » 
al by the ſheriff before the commencement of this action. The hi 
of plaintiff replied, that before the exhibiting of his bill, . on the [ 
5 12th of November laſt, the capias ad fatisfactendum was ſued i 
2 out returnable on Saturday next after the morrow of St. Mar- ; 
J tin, to which the ſheriffs of London on the return day retura- 
5 ed chat the principal was not found, &c. The defendant re- 
joined, that on the 16th of November, being the return day of 
5 te capias ad ſatisfaciendum, the plaintiff ſued out the latitat 
5 in this cauſe, returnable on //edneſday next after eight days 

of St. Martin. To this there was a ſur-rejoinder, that the 
— Plaintiff on the ſaid Wedneſday next after eight days of St. 

Martin, and at no time before, exhibited his ſaid bill againſt 
_ tie defendant, entitled on Monday next after the morrow of 
15 t. Martin. To the ſur-rejoinder there was a demurrer, aſ- 
ext ſigning for cauſes of demurrer that the fur-rejoinder was re- 
ink pugnant to and a departure from the allegations contained in 
55 che replication, and was inconſiſtent with the memorandum 


22 | Practice (Bail). 


1 vox, Ch. J. ſaid, This preciſe point aroſe in the caſe of Stetu- 
art v. Smith, 2 Ld. Raym. 1567 (1), where it was decided 
that a ſcire facias may be ſued out againſt the bail on the day 
on winch the capiag ad ſatisfaciengum is returnable, hecauſe 
the Court will intend that it iſſued after the ſheriff's return to 
the wirit againſt the principal. And I am glad to find an au- 
thority to warrant us in over-ruling ſuch an objection as the 
preſent, that does not affect the merits of the cafe, and is cal- 
cuiated to retard the plaintift's remedy, judgment for the 


by © OR 2 
2 JE” 
8 3 


| Plaintiff (2). | 
vi Donnelly v. Bail cannot plead the hankiuptcy and certificate of their 
$i] 33 principal in their own diſcharge. This was an action of 
2 | go Geo. 3. det on a recomnizance of bail. he defendant pleaded the 
CB bankruptcy of his principal c:rcumſtaaraally (3); to which 
> Pl. © Bf. there was a general demurter and joinder, PER CURIAM: 
555 It is not the intereſt of the baakrupt to .cfuſe to ſurrender 


himſelf in ditcharge of his bail. The execution of his cre- 
ditors againſt him is barred by the certificate ; but if he al- 
low his bail to pay the debt, he thereby creates a new creditor 
for a debt to the ſame amount, which is not barred by the cer- 
titicate. The plea of bankruptcy is given to the bankrupt 
to be made ule of as the menus of dſcharging himſelf, if he fo 
pleaſe, But there may be many cafes in which the bankrupt 
may not chooſe to make uſ2 of his certificate. If he is been 
guilty cf a fraud, he may be fearful of bringing it forward. [t 
he has acquired an acceſſion of fortu:e lubſequent to the ob- 
taining of his certificate he may be aſhamed to plead it. Shall 
he then, through the, medium of his bail, be obliged to make 
viz of his certificate whether he willi or not? It is the duty of 
the bail, under their recognizance, to render the bankrupt; 
and it remains with the bankrupt himſelf ro determine whether 
any ufe ſhall be made of the certificate, Suppoſe the two bail 
to be creditors ſufficient in number and value to ſign the certi- 
ficate; if they could plead it alſo, they would have it in their 


. | 


(1) 2 Str, 866. d. C. The fame point was alſo ruled in CG v. 


Steward H 17 Gev. 3. B. R. See 2 Ld. Raym. 1507. marg. oft. cd. 
(2) This cale was argaed in the laſt term, and this opinion given on | 
the argument: but a co days afterwards, Lord Kenyon ſaid thut the a 
1 formal objection ported out as a cauſe of demurter appt ar.d to be wet 
11 | founded, and therefore he defired that the judgment ven mic hr not be t 
eniered up, but that the defendant might have another opportunity ct f. 


being heard. The caſe was accordingly ſer down again in the paper for 


argunient, and when i! was cailed on, the Court intimated to the plain- r1 
tiff's counſel that it would be better to amend the memorandum of the tc 
time of filing the bill; and leave was accordingly given to amend on Pay- a 
ment of coſts. | - 
(3) He had before pleaded it more generally, and obtained leave to | 
amend. There was another action brought by Donclly againſt Mactag an, ac 
the other bail, under circumſtances preciſely fimilar to Donelly v. int, 5 
on 


i which came on at the ſame time, and on which the ſame judgment us 7 
„ given. | | | 
F 


* 
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power to len their own diſcharge. Lord EL DOxN, Ch. J. 
added, We do not mean to preclude any application for ſum- 
mary relief on the part of the bail; but the opinion of the 
Court is, that on this. record judgment mult be given for 
the plaintiff, Judgment for the plaintiff, 


If the fourth day for perfecting : bail be the laſt day of term, Dent. Wein, 


and the bail be not perfected before the riting of the Court on _ Ter. 
that day, an aſſignment of the bail bond to the plaintiff in the 39 N. 
evening of that day is regular. 8 Ter. Rep. 4- 


An action on a bail-bond muſt be carried on in the court Donatty v. Bar- 


where the original action was brought.—A bail-bond given clay, Hil. Ter. 
by the defendant to the plaintiff, who was an officer of the 5” _ 2 


Palace- court, having been forfeited, it was put in ſuit in the g . RA. 152. 


court below. The defendant afterwards removed the caufe by 
hab. cor, cum cauſa ; and a pracedendo was now moved for; on 
the ground that the action ought to be carried on in the fame 
court where the original action was begun.—(See Dzxor v. 
Heflop, (infra, head Scire facias), AND THE COURT held 
that the aCtion on the bail-bond ought to be brought in the ſame 
court where the original action was commenced, in order that 
the court may under ſtat. 4 Ann. c. 16. f. 20. give in a ſummary 
manner ſuch relief to the plaintiff, the defendant, and to the 
vath as is agreeable to juftice : and they ſaid that the ſame rule 
of deciſion had been applied to a caſe ariſing ir. the couniy-pa- 
latine of Cheſter (Cheftcrtin v. Middlehur/?, 1 Burr. 642) : 
and it is immaterial whether the action be brought by the aſ- 
ugnee of the bail-bond, or the officer to whom it is given. 
Rule abſolute. | 

An affidavit to ſupport a rule i for ſtaying proceedings on Roberts v. Gid- 
2 bail-bond, ſhould be entitled in the action againſt the bail, dine, Mic. Ter. 
and not in the original action. But where no actions? YE F+ 
againſt the bail is commenced, as if a motion be made to can- l Br. 337. 
cel the bail-bond, the affidavit muſt be entitled in the original ; 
action; for, unleſs it be entitled in ſome action, no perjury can 
be aſſigned upon it. | 

A defendant, who has given a bail-bond, cannot be holden to Riel ee at. v. 
vail in an action brought by the ſheriff on that bond. See Petherick, 
alfo Brander v. Robſon, ante, Vol. IV. p. 781. „ 

But bail in the original action, after judgment recovered againſt * R. 
them on the bail-bond, may be holden to bail in an action on 3 7%. Rep. 450. 
ſuch judgment; for this is diſtinguiſhable from the common Prentergatt z. 
rule, that bail ſha)l not be holden to bail; becauſe there it is rnd ar he 
tor the ſame cauſe of action: but after judgment recovered 39 Geo z. 
dgainſi the bail, there does not appear to be any reaſon why in b. R. 
an action. on fuch judgment, which includes a new cauſe ban, 
action, namely, the coſts, the defendants ſhould not be holden 
t0 bail; beſides, the plaintiff may take them on a capias ad 


{"itsfaciendum under the former judgment. Hyde v. Whiſ- 


Vai! aboye may be put in before the return of the writ ; and, 2rd, Hil. Ter. 
| C con- 4 Geo. 3. 
B. R. 
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conſequently, the plaintiff cannot afterwards proceed on the 
bail-bond.— The writ in this cafe was returnable on the 6th of 
November laſt ; on the 4th cf November bail above was put 
in for the purpoſe of ſurrendering the defendant to the King's- 
bench priſon ; on the ſame day the defendant was ſurrendered 
in diſcharge of his bail, and he was committed to the cuſtody of 
the marſhal ; on the 12th of November notice was given to the 
plaintiff of the bail, and of the defendant's ſurrender ; on the 
25th of November the plaintiff took an aſſignment of the bail. 
bond, and on the next day he commenced actions againſt the 
bail, and alſo againſt the defendant on the bail- bond. Where- 
upon a rule was obtained, catling on the plaintiff to ſhew cauſe 
why the proceedings on the bail-bond ſhould not be ſet aſide 
for irregularity, AND THE CoURT all expreſſed their opi- 
nion that bail above was properly put in, though hefore the re- 
turn of the writ, and, conſequently, that the ſubſequent pro- 
ceedings on the bail-bond were irregular. And they made the 
rule abſolute, | 
If the principal be ſurrendered in time, but the bail omit to 
give regular notice of it to the plaintiff, in conſequence of which 
he proceeds upon the bail-bond, the bail may apply to ſet aſide 
the proceedings on payment of coſts, even after execution 
Tevied, and the money is in the ſheriff's hands.—On ſhewing 
cauſe againſt a rule for ſetting aſide proceedings on the bail- 
bond on payment of coſts, on the ground that the bail had 
ſurrendered their principal in time. It was objected, FIRST, 
That there was no notice in writing of the render, which was 
required by the practice of the Court, and without which the 
plaintiff was not bound to take notice of it; SECONDLY, That 
there was no inſtance where the Court had granted ſuch a rule, 
even on payment of coſts after execution levied on the judg- 
ment obtained againſt the bail ; and that here the debt was 
levied, and in the hands of the ſheriff; and that in Manning v. 
Turner, 8 Mad. 280. the motion was made before execution iſ- 
ſued ; THIRDLY, That the Court would not grant ſuch a rule 
in a caſe where the plaintiff cannot be put in as good a ſituation 
as before the laches of the bail, which could not be done here, 
inaſmuch as the defendant had ſince made away with his pro- 
perty, and was in priſon. Per Curiam: According to the 
eſtabliſhed practice of the Court, if the principal be rendered 
in time, but no regular notice has been given of it to the plain- 
tiff, who thereupon proceeds againſt the bail, the latter are en- 
titled, of courſe, to be relieved upon payment of all the coſts 
incurred by their own laches. There is no diſtinction in this 
reſpect, whether the application be made before or after execu- 
tion iſſued; but the longer the delay, the more coſts they will 
have to pay. There is no reaſon why the rule ſhould not ap- 


Fenton v. Rug- ply to this particular caſe.—Rule abſolute. 


_ 


gies, Mic. Ter. If bail be put in without any deſcription, one of whom proves 
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to 


1 I S2, 356. 
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to be clerk to an attorney, and the other a perſon in a low 
ſituation, the plaintiff may take an aſſignment of the bail-bond. 
—Bail in this caſe were put in within time, by the name of 
Thomas Trimmer, gent. and John Taylor, gent. without any 
farther deſcription. The plaintiff did nat except to the bail, but 
finding, on enquiry, that the former was clerk to the defendant's 
attorney, and the latter a porter, watchman, and tho2-black, at 
Cliford's-inn, took an aſſignment of the bail-bond, and pro- 
ceeded upon it. It was moved to ſtay the proceedings on the 
ground of irregularity, which was oppoſed, on the authority of 
Thamſon v. Roubell, Doug. 406. an te, vol. I. p. 761. that the only 
mode by which the plaintiff could take advantage of that circum- 
ſtance was by excepting to the bail. But the Court faid, that, as 
the defendant had practiſed a trick upon the plaintiff, he ſhould 
not avail himſelf of it, and diſcharged the rule with cofts (1). 
So, if two of the attorney's clerks be put in as bail, the plain. Wallace v. Ar- 
tif may treat ſuch bail as a nullity, and take an aſſignment of 3 
the bail-bond. 42 Geo. 3. 
The Court will diſcharge on common bail, where the action is C. B. 
vexatious. It was moved to diſcharge the defendant, on a com- * Y.. 49, 
mon appearance; and that proceedings might be ſtayed till the „ 
plaintiff had paid the colts of two former actions. It appeared. that 12 Geo. z. 
the plaintiff and defendanthaddoine large dealings about ſhipping, C. B. 
at Briſtol and Bridgwater, in May, 1768; in conſ:quence of Bet. Nl. Sog. 
which, Chubb, the now defendant, brought an action in this court 
againſt Cox the plaintiff, recovered judgment, and charged him 
in execution for 1721. Cox filed a bill in Chancery for an in- 
junction and for relief; but, on coming in of the anſwer, the 
injunction was diflolved. In May, 1770, Cox ſued a latitat in 
the King's-bench againſt Cu, and held him to bail for 1 300l. 
but was non-profled, for want of a declaration, In Michael- 
mas term, 1770, Cox applied to this Court, to be diſcharged out 
of cuſtody, as having ſatisfied the debt and execution; but, on 
cauſe ſhewn, the Court diſcharged the rule. In the next vaca- 
tion he ſued out another latitat in the King's-bench againſt 
Chubb, but did not hold him to bail; to which Chubb appeared, 
but there were no farther proceedings. In Hilary term, 
1771, he again applied to this Court to be diſcharged, but was 
refuſed a rule to thew cauſe. On the 8th of July, 1771, the 
cauſe in Chancery was heard before the Maſter of the Rolls, 
who decreed Coæ to pay 2151. into-the bank, and then to be 
diſcharged, which he has not yet done, but remains {till in 
cuſtody ; and now, in March, 1772, he has brought the pre- 
ſent action againſt Chubb, and holds him to bail for 1890l. 
And per tot. Cur, This proceeding appears to be vexatious, 
and, therefore, let the defendant be diſcharged on common 


1 — 


— 


(1) Vide Richardſon v. Morrifs, 2 BY. 1179, ante, vol. I. p. 776. 
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dail. And Gould, Juſtice, was for ſtaying proceedings till the 


coſts of the former actions were paid, on account of this accu- 
mulated vexation. De Grey, Chief Juſtice, and Black/?one, 
Juſtice, contra: For the merits have never yet been tried, 
which was the foundation of all the precedents, lleged for ſuch 
ſtay of proceeding. Mares, Juſtice, dubitante, on the latter 
part of the rule. Former part, for diſcharging on common 
bail, made abſolute; latter, for ſtaying proceedings quonſque, 
diſcharged. | 

The Court will not diſcharge a defendant on a common ap- 
pearance, .on the ground that the action is brought upon a 
ſecurity given by the defendant, who was under age, FOR THE 
CourT were of opinion, that as his infancy could not, unleſs 
pleaded (1), exonerate him from the debt, and as it was not 


certain as yet that he would plcad it, it was no ground for the 


ins . Ad- 


cock, Nic. Ter. 
39 Geo. z. 
„ N. 


3 Ter. Neft. 27. 


Court to diſcharge him out of cuſtody. | | 
An affidavit to hold to bail, ſtated that the debt aroſe on d bill 


of exchange, or order for { 553. drawn by A. upon and accepted 


by the defendant, payable to the plaintitt, or order, and upon that 
affidavit alone the Court refuſed to order the bail-bond to be deli- 
vered up. But the inſtrument declared upan appearing not to be 
a bill of exchange, the Court, n reading the affidavit and the de- 
claration, ordered the bail-bond to be given up. on the defendant's 
filing common bail. —An affidavit ſtated, that the defendant 
was indebted to the plaintiff in $5881. and upwards, for 553. 
12s. drawn by one D. Henſhaw upon and accepted by the 
defendant, payable to the plaintiff or order. And The Gurt 


were of opinion, that the afidavit was ſufficient for the pur- 


poſe of holding the defendant to bail, it appearing on the whole 
of the alſidavit taken together, that the debt aroſe on a bill of 
exchange, which was in ſubſtance ſet forth ; and that, on a rule 
for delivering up the bail-bond to be cancelled, the defendant's 
counſel could not reſort to the declaration, in order to thew 
that this was aa order only for payment of money, and not a 
bill of exchange. AFTERWARDS the defendant obtained an- 
other rule, on reading the declaration and the affidavit to hold 
to bail, calling on the plaintiff to ſhew cauſe why the bail- 
bond ſhould not be delivered up to be cancelled on the de- 
fendant's entering a common appearance, n the ground thai 
the d fende nt had been holden to bail on a bill of exchange, and 
that the plaintiff had afterwards declared upon an order. And 
for this variance, after cauſe thewn, The Curt made this rule 
abſolute. + | 


— 


(i) In Scaton v. Gilbert, 2 Lev. 144. Lord Hale permitted infancy to 
be given in evidence. on #02 afſirmp/it, and in Darby v. Boucher, 1 Salk, 
279. Treby, Ch. J. having doubts on the ſubject, referred ir to the 
judgcs, ten of whom then preſent held that it might be ſo given 1n evi- 
dence. The fame doctrine is laid down by Lord Holt, 1 Ld. Raym. 389. 
and is adopted in B. N. P. 152, where G70. Hiſt, C. B. 64, 65. ed. 2.18 


referred to. ; 
| | Bail 
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Bail to the ſheriff are liable to the plaintiff 's 20e debt Stevenſon v. 
(without regard to the ſum ſworn to) and coſts, provided they Praga 
do not exceed the penalty of the bail-bond. — The plaintiff re- 30 Geo z. 
covered a debt of 84]. 19s. 6d. againſt the defendant before the F. R. 
lords of council and ſeſſion in Scotland, with 211. 7s. 6d. for * T. Rep. . 
coſts; but, before ihe coſts were aſcertain», and the judgment 
complete, the defendant came to England, where he was 
arreſted by the plaintiff on an affidavit in which oaly the ſum of 
$84]. 19s. 6d. was ſworn to as the debt. Ihe ſheriff diſcharged 
the defendant out of cuſtody. on his depolitiag a ſum of money 
as a ſecurity, without taking any bail bond ; and then the de- 
fendant obtained a rule, calling on the plaintiff to ſhew cauſe 
why, on payment of 84]. 198. 6d. he ſhould not be permitted to 
fle common bail. Tre CovRr, after cauſe ſhewn, were of 
opinion that, as the bail to the ſheriff (if any had been taken) 
would have been liable to the whole debt and coſts, by reaſon of 
the penalty of the bail-bond, the rule ought to be diicharged. 

A miſnomer in the bail piece may be amended.— The de- Anderſon . 
fendant in this action having been arreſted by the name of Noch. Ea. Tei. 
Neah, and put in bail by the name of Nzel: it being objected at * 5 
the time of juſtification, hat there was no bail in the action be- 1 PA. & BY. 31, 
fore the court, THE COURT gave leave to amend the bail-piece. 

| See alſo title BAlL in Vel. 1.— 
Bill if Parliculars. 

The plaintiff ought to give the defendant a particular of Le Breton v. 
his demand.—Upon a motion to ſhew cauſe why proceedings Wn 0 
ſhould not be ſtayed till the plaintiff ſhould give the defend- * 5 g. 
ant an account of his demand; and that the defendant have 3 Burr. 1389. 
time to plead, 71// ſuch account be given her by the plain- 
tif, Lord MansFIELD thought it reaſonable that in all caſes 
the plaintiff ought to give the defendant an accaunt of the par- 
ticulars of his demand ; but the preſent motion ended in a rule 
of reference to the maſter (by conſent), to ſee what was due, 
the plaintiff being an attorney. h 

But a defendant cannot demand a bill of particulars till after Kitchin . 
appearance; for, PER CURIAM, the defendant has no right to B 
demand a bill of particulars till he has appeared. 8 
Commencement e, Suit. 1Pul. HG,. zus. 


In B. R. if the plaintiff prove a treſpaſs or injury before Foſter v. Bonner, 
the bill filed, though after the latitat returned, it is ſufficient. . 3 
— On the 22d of Auguſt, 1775, the plaintiff ſued out a. F. K. 
vrit of latitat againſt the defendant, which was ſerved a Cowp. 454. 
day or two after; and in Michaelmas term following, ex- 
aibited his bill, and declared againſt him in a variety of 
counts, for erecting new ferries near the plaintiff*s, and for 
carrying paſſengers over the river on the 17th of Auguſt, 1775, 
and on ſeveral other days and times between that day and the 


bay of the exhibiting the plaintiff's bill, &c, to ay 
| | e 
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the plajntiff, and to the diſturbance of his ſaid right. It was 
proved at the trial, that the defendant had carried ſeveral per- 
ſons over the river in the defendant's boats upon the 25th of 
September, 1775, and at other times between that day and the 
trial of the cauſe; but there was no proof of the defendant's 
having carried over any perſon previous to the 25th of Sep- 
tember. THE QUESTION for the opinion of the Court was, 
« Whether the plaintiff, not having proved that the defendant 
had carried over any perſon, before the plaintiff ſued out his writ 
of latitat, was entitled to recover in this action?ꝰꝰ PER Cu- 
RIAM : It muſt be admitted, that if, at the time of THE com- 
 MENCEMENT OF THE SUIT, the plaintiff had no cauſe of 
action, a ſubſequent right of action will not ſupport the preſent 
action brought, THE QUESTION, therefore, is, What is the 
commencement of the ſuit in this caſe; or, when muſt this 
action be ſaid to be brought? It is laid down in Wood v. 
Newton, 1 /I l. 147, that in general the fuing out a latitat is 
not material; that it is not conſidered as the commencement of 
the ſuit, but as proccis only to bring the party into court. —lIt is 
laid down in other caſes, in 1 Vent. 28. Hanway v. Merry; in 
Penny v. Kirk, Hil. 11 Geo. 1. 8 Med. 343; and in Johnen 
v. Smith, 2 Bur. 960; and by the general courſe of this 
court, that the action is not deemed to be brought, till the bill is 
filed; and that is the commencement of the ſuit. The form of 
pleading a tender of amends,” or the ſtatute of limitations, 
thews this; for, as in the Common Pleas, where the ſuit is by 
Original, it is pleaded, ante impetrationem brevis, ſo in this 
court it is faid, ante exhibitionem bills. The bill, therefore, is 
conſidered as an original writ, and it is the firſt ſtep on the 
record. The want of a bill is the common error aſſigned, as 
the want of an original is in the Common Pleas ; and both are 
alike cured after verdict. If the plaintiff, therefore, duly 
proves a treſpaſs or injury before the exhibiting the bill, it is 
ſufficient. But further, that the time of ſuing out the /atitat 
[4 is not material, as before is laid down, appears from the ſtat. 
a 12 Geo. 1. c. 29. amended by the ſtat. 5 Ce. 2. c. 27. and 
| made perpetual by ftat. 21 Geo. 2. c. 3; for thereby, where 
( the plaintiff does not hold the defendant to ſpecial bail by affi- 


0 | davit, and a ſpecial ac etiam (which he is then bound to pur- 
ſue and declare accordingly), the ſheriff, or his officer, can now 
only perſonally ſerve the defendant with a copy of the writ or 
proceſs, and with notice, in writing thereon, to appear by his 
attorney in court, and defend the action, which, in effect, re- 
duces it :o a mere ſummons; and, if the defendant appears 
upon this notice, he puts in common bail. If he does not ap- 
pear upon the return of the writ, within four, or, in ſome caſecs, 
eight days after, the plaintiff may enter an appearance for him, 

and file common bail in his name. And in ſuch cafes, where 
the defendant is ſo brought into court by a bill of Middleſex, 
upon a ſuppoſed treſpaſs, in order to give the court of oe 

5 | | 1CtON 
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diftion, the plaintiff may declare in whatever action, or charge 
him with whatever injury he thinks proper; ſo that, upon ſuch 
a ſummons to bring the defendant into court, the plaintiff's 


filing his bill is moſt properly called the commencement of his ſuit : 


that is the only thing, according to the caſes before mentioned, 
which were prior to the ſtatutes, that the court is to take 


notice of. The latitat may be before the cauſe of action, but 


the declaration cannot be, till after it ariſes. It has been fre- 
quently ſaid, however, upon certain occaſions, that a /atitat out 
of this court is, or may be taken to be, in nature of an original 
in. the Common Pleas, K 156. 1 Vilſ. 147; yet, on a ſub- 


ſequent argument in the firſt cafe, Styles 178. it was not admit- 


ted in reply to the ſtatute of limitations, but adjourned on a dif- 


ſerence of opinion. But ſince it has been admitted in ſuch a 
light, the plaintiff has made it the commencement of his ſuit, 
to avoid the plea of the ſtatutes of limitations, or of a tender 
before the exhibiting his bill. The defendant has alſo had the 
benefit of ſhewing in ſuch a caſe the true time of the writ's 
ituing ; and, as in Mood v. Newton, 1 Wilſ. 147. that there 
was no cauſe of action ſubſiſting at the time of ſuing out the 
latitat, when the plaintiff had replied a latitat, to avoid the de- 
fendant's plea of a tender. The doctrine in Yohnſen v. Smith, 
2 Bur. 960. is to the fame effect. In Culliford v. Blandford, 
Carthew 233. and in Hardiman v. IA hitaker, Mic. 22 Geo. 2. 
B. R. the latitat was held a good commencement of the ſuit in 
a penal action to avoid a nonſuit. The latter caſe was as fol- 
lows : by the ſtat, 8 Geo. 1. c. 19. all ſuits and actions are di- 


rected to be brought, before the end of the next term after the 


offence committed. The offence was charged upon the 27th 
of January; the memorandum was of Trinity term, and the de- 
claration was, that the defendants, after the firſt day of Hilary 
term, and before the exhibiting the plaintiff 's bill, viz. on the 
27th of January, kept a lurcher; ſo that, on the face of the 


declaration, it was after the time allowed by the ſtatute. But 


the plaintiff proving in fact, at the trial, when the latitat was 
ſued out, and that being within the time, it was holden fuffi- 
cient, In all ſuch caſes the defendant has an equal advantage. 
with the plaintiff, to ſhew the truth, as it really is, viz. that 
the action is brought or not, or that the tender is made or not, 
within the proper time. But theſe particular caſes under the 
ſtatutes do not affect the general rule and courſe of the court, 
as to the commencement of the ſuit in R. B. being by the bill; 


for, when the ſuing out a latitat is not replied to the ſtatute of 


limitations, or to avoid a tender, or given in evidence to ſup- 
port a penal action in point of time, it is conſidered but as pra- 
ceſs, and not as the commencement. of the ſuit. And Mr, 
Juſtice Denniſon, in Nod v. Newton, ſpeaking of a latitat, and 
conſidering it only as proceſs, ſays, & when the proceſs iſſues is 
not material.“ In this caſe it is but proceſs ; and, therefore, if 
the injury is done before the action brought, it is ſufficient : 
| an 
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and the action is not brought till the bill filed. Upon the 
whole, as to a latitat, under the ſtature of limitations and the 
ſtatutes relative to the time when penal actions are to bz 
brought, it has there been conſidered in nature of an original in 
C. B. But under the general practice of the court, and the 
ſtatutes to prevent vexatious arreſts, it is a mere procefs or 
ſummons, and its time of iſſuing immaterial. Therefore, we 

a are of opinion that the verdict ought to ſtand; the conſequence 
is, that the poſtea muſt be delivered to the plaintiff. 


Ward „ Honey- In the NMarthalſea court, the plaint is tn commencement of 


wood, the action. Upon a writ of error from the Marſhalſea court, the 

H. l. Ter. LISTS . x g 
1% Geo. 2, Cafe was this: An action had been brought upon a promiſſory 
B. R. note, which was made payable on the 28th of April, and if 


x Deg. 61. three days of grace were to be allowed (1), it did not become 
due till the hrſt of May. The plaint was entituled of the 24th 
of April, anda verdict having been found, and judgment given 
for the plaintiff, it was aſſigned for error on the firſt count, 
that it appeared upon the record, that there was no cauſe of 
action at the time of the commencement of the ſuit. And 
it was contended, that this was a defect not curable by ver- 

dict. PER Curram: This caſe is certainly not within any 
of the ſtatutes of jesfail. Suppoſing the capias did iffue the 
firſt of May, and that it was the commenceinent of the action, 
the debt was noc then due, for the defendant had the whole 
day to pay it. Tf the plaint were like a latitat, it might be 
taken out before the cauſe of action accrues. This has been 
determined with regard to /at:tats in £;/ter v. Banner (2). 


(1) It is now ſettled that three days grace are to be allowed on pro- 
miſſory notes as well as bills of exchange, vide Vol. II. p. 420. 

(2) The rule to conhder the bill, net the it, as the com- 
mencement of the ſuit, is ſubject to ſeveral exceptions, For in- 
fiance; where the defendant has pleaded, that one of the ftatures 
of limitations, had attached ante exhibitionen lille, the plaintiff may re- 
ply a /aiztat, ſued out of the preceding term, and the defendant may re- 
Join, that the /atitat was not in fact ſued out till the vacation after ſuch 
preceding term, and after the expiration of the time limited for bringing 
the action; Johnson v. Smith, B. K. E. 33 Geo. 2. 2 Bur. 950. 80, if the 
defendant has pleaded a tender before the exhibiting cf the bill, the 
plaintiff may reply a /atztat previous to the tender, and the defendant 


may rejoin, that there was no cauſe of action ar the time when the - 


t:tat iflued ; Wood V. Nezwion, B. R. M. 20 G-o. 2. 1 1 . 141. In like 
manner, when there is no ſpecial memorandum, in which caſe the bill, 

by fiction, is in general, held to be of the firſt duy of the term, if the 
caulc of action aroſe before the fit day of the term, it will be ſuſitent 
for the plaintiff to ſhew, in evid-nce, a /a1rtat ſued out after the cauſe of 
action arofe ; Morris v. Pugh, B. R. M. 2 Geo. 3. 3 Burr. 1241. antes 
vol. I. p. 419. % v. Martin, B. R. H. 24 Geo. 3. In Prodger's Ci/t, 
B. R. M. 21 Car. 2. 1 S d. 432. it had been held, here the demile in 
ejectmeut was laid of a date ſubſequent to the ſirſt day of the term, 
and the declaration was generally of the term, that the plaintiff might 
thew in evidence, that the %% was, in fact, filed after the firſt day of the 
term. Dong. 62 [n. 30]. | But 
: | U 
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Put it appears, by the caſe of Savage v. Knight (1), that the 
plaint, in an inferior court, is conſidered as the original (2), 
and commencement of the action. judgment reverſed. 


the uſual courſe is to allege it to be ſued out the laſt day of B. E. 
the term, the day on which it bears teſte. Debt on a bail- 2 Black. Rep 
bond. Plaintiff ſets forth that the latitat againſt- the principal wag 3 
was proſecuted out of the King's-bench, the 23d day of Fe-“ \q 
bruary, 1769: and then, the reſt of the proceedings in order, bi 
and declares for 371. the penalty of the bond, as aſſignee of | 
the ſheriff of Cornwall. The defendant pleads that he does | 
not owe the ſaid g7l. or any part thereof. To which 
the plaintiff demurs, and the defendant joins in demur- 
rer. And now, on this general demurrer, it was objected by 
Mansfield for the defendant, that the writ could not be ſued 
out, the 23d February, 1769, there being no ſuch day in 
| term: and relied upon E/twrck v. Cooke, Lord Raym. 1557, | 
where a declaration, that a writ was . proſecuted 18th July l 
( Curid apud Weftm. adtunc tenta exiſiente), when 18th July | 
happened in the long vacation, was held to be bad. But in the | 
preſent caſe, the Court held that the writ might in fact be | | 
ſued out, 23d February, though teſted the 12th, and that 
| therefore there was not the ſume impoſſibility here, as in the 
caſe from Lord Raymond; for the Court could not be ſit- 
ting at Weſtminſter, in the long vacation. Judgment for the 
plaintiff. 


— 


4- - 
— 


Compounding. 


On compounding a penal action, the king's part of the Woud gi ram =, 
eompoſition muſt be firſt paid. The plaintiff having had Ellis, and au- 
leave to compound with the defendant for 250ol. being a —_— 
moiety of the penalty, “ ſo that the ſum of 2501. be alſo paid 17 Geo. 3. 
into the hands of one of the prothonotaries for his majeſty's © , 
< uſe.” It was moved for an attachment againſt Ellis, for not 1 — 
having paid the king's moiety, upon an affidavit that he had paid 
the 250l. to the plaintiff's attorney; who ſwore he believed, 
when he received it, that the king's money had been previ- 
oully paid; but the rule was afterwards diſcharged, on the 
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(1) B. R. M. 29 & 30 El. I Leo. 32 

(2) In Leader v. Moxen, C. B. M. 14 Geo. 3. 2 Blackft. 924, 92 5, ante, 
vol. I. p 74, it was refolved, that, under the limitation of time for 
beinging actions againſt commilſionecrs for cxecuting a paving act (and 
in the caſe of all other ſtatutes of limitations), it is enough to thew a 
cas, which every body underſtands to be now the commencement 
of aſuit in C. B.; and that, thouzh the pleimiff Rate in his declaration 
che ſuing out of an original, the capias is ſufficient: evidence thereot. 
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prothonotary's certificate of the ſubſequent payment of the 


2 col. 5 4 
The Court will not give leave to compound in-a penal ac- 
tion after verdict, unleſs the defendant can ſhew circumſtances 


Which entitle him to ſuch an indulgence (1). 8 


Coſts. 


Where the plaintiff is nonſuited, the defehdant is entitled to 


coſts. Fut where judgment is arreſted, each party pays his 


own coſts. 


In taxing coſts, the contingent loſſes which witneſſes may 


have ſuftered by obeying the /ubpena, cannot be allowed. In 


this cauſe, two of the plaintiff's witneſſes were foreigners, 
being the captain and fir{t-lieutenant of a ſhip, which was a 
French merchantman. They had been brought over to give 
evidence in a cauſe Thellufſon v. Fergufſon, had returned 
to France, and were again brought over for the trial of 
this cauſe. Upon the taxation of the plaintiff's coſts, the 
maſter allowed the expences of the two witneſſes in the 
Journey and voyage going and coming, and during their ſtay 
in England; but the inſured, for whom the plaintiff Thelluſſon 
was only an agent, and who was a merchant in France, ſtated 
to the court, in an affidavit, that the two witneſſes, when they 
were laſt in France, had been appointed ſupercargoes to two 
French Eaſt-India ſhips, and that they had loſt their voyage 
by their attendance on this laſt trial; and it was now moved 
for a rule to ſhew cauſe why the maſter ſhould not review his 
taxation, and make an allowance adequate to what, by com- 
puta'ion, the inſured would, according to his affidavit, be li- 
able to pay. Bur THE Cour refuſed the rule, and ſaid 
they could nor allow for contingent damages ; that it would 
e a dangerous precedent; and that the maſter had certified, 


that ſuch applications had frequently been made, and always 


without ſucceſs. _ 

An unceztificated bankrupt, bringing an action of trover for 
goods, muſt give ſecurity for the coſts, in caſe he ſhould tail 
in his ſuit. After cauſe ſhewn, a rule for ſtaying the pro- 
ceedings in an action of trover, until the plaintiff who was 
an uncertificated bankrupt ſhould give fecurity for the co!!s, 
was made abſolute. LORD Kenyon, Cn. J. It cannot be 
laid down as a general rule that an uncertificated bankrupt 
mult, in all caſes, give ſecurity for coſts where an action 1s 
brought by him; that would be going much too far: each 
caſe muſt depend on its own circumſtances. But it is fair to 


——_— 


— —— — 
——ñ—— — — — — 


(1) In Bradſh:w v. Mettram, 1 Str. 167, the plaintiff obtained 1! 
leave of the Court, to compound with the defendant who was then 3: 
£x©CUtz0n, on an affidavit of his poverty. | 


Gay 


writ be joint and the declaration ſeveral, it is regular; though it 


ſay that if the action be really brought for the benefit of the 
aſſignees they ſhould be reſponſible for the coſts. As to the 
certificate being ſigned but not allowed, it operates as no- 
thing. I remember a caſe where a lottery ticket was given 
to the bankrupt by a creditor who had ſigned his certificate, 
as a mark of his approbation of his conduct; but it having 
been drawn a conſiderable prize before the actual allowance 
of the certificate, it was claimed and ſhared by the creditors 
at large. But what weighs with me to grant the preſent ap- a 
plication is, that this action muſt be brought for the benefit of 
the aſſignees; for an uncertificated bankrupt cannot have any 
property of his own. This is not an action for the fruits 
of his perſonal labour fince his bankruptcy, but for goods 
which, if they belong to him at all, muſt by law be veſted in 
his aſſignees. 
Cee general title CosTs, in Vol. II.— 


Counſel not ready. 


This cauſe ſtanding in the paper for argument, the defend - Coleb coole v. 
ant's counſel ſaid he was not prepared; having received his Ge 
brief but the preceding evening. THE Cour told him, that 5. * 
was his client's own fault; that the defendant ought to have 3 Burr. 1319. 
been ready. And they ordered the po/7ea to be delivered to 
the plaintiff. | | | 


Declaration. 


A quareclauſum fregit againſt two, and a declaration againſt Spencer v. Scott, | 


one, was held regular, It was moved to ſet aſide the pro- 3 


ceedings in this action for irregularity, with coſts. The C. B. 
plaintiff had ſued out a guare clauſum fregit againſt Malter 1 Pul. & BY. 
Scott and Richard Shaw, and had declared againſt Scott only.“ 

Pex CURIAM : It is the practice to put two names into the 

writ, as John Doe; which is very intelligible ; the writ here 

is only the proceſs by which this defendant was brought into 

court, and the notice of declaration given afterwards 1s right. 

If John Doe be ever joined in the writ with the real defend- 

ant, it follows that proceedings are not to be ſtayed becauſe 

two names appear in the writ, and one only in the declaration; 

for John Doe is never inſerted in the declaration. Rule diſ- 

Charged without coſts. | 


So in this caſe it was held that in proceſs not bailable, if the Stables and an- 
other v. Acthley 
and others, 


is otherwiſe in bailable proceſs. A rule was obtained toſhewcauſe Ea. Ter. 
why the proceedings in this action ſhould not be ſet aſide for 37 Geo. 3, 
regularity. A guare clauſum fregit having been ſued out by the | * 3 500 
plaintiffs againſt A/bley, Froſt, and Grig non, and Aſhley's at- 49. 
torney ſerved with a copy of the proceſs, he ſearched the fila- 

Vol. V. : D Nes 
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Rogers v. len- 
kins, Hil. Ter. 
39 Geo. 3. 

C. B. 
Pul. & Beſ. 


V3 


Canning v. 

Davis, 

Ea. Ter. 

9 Geo. 3. 
B. R 


4 Eur. 2417. 


zer's book, and found a memorandum (1) of a warrant of at- 
torney in the action againſt all three, and accordingly on the 
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third of May entered one joint appearance for them, though he 
had authority from A/bley only, on the 4th of May he was 
ſerved with a notice of declaration; on the 5th, he took it out 
of the office, and found that Aſpley was the only one of the 
three declared againſt. Per Curiam: The attorney has taken 
upon himſelf to enter an appearance for three, having an au- 
thority from one only; the Court therefore, if neceſſary, might 
cure the whole irregularity by ſetting aſide the appearance as 


to two of the defendants, and lettin 


it ſtand for Abley only. 


Unleſs we found ourſelves bound by the ſtricteſt authorities, 
we would not countenance ſuch an objection as this; but the 
practice ſeems againſt this objection; the diſtinction is be- 
tween proceſs bailable and not bailable; in the latter a decla- 
ration may be delivered againſt one, though any number be 
mentioned in the writ, and no inconvenience can reſult from 
it; we will not diſtinguiſh between 7%n Doe and a real de- 


fendant, in order to raiſe an o 


without coſts. 


But if proceſs be ſue 


bjection. Rule diſcharged 


d out in the name of two plaintiffs, and 


the declaration be delivered in the name of one only, it is bad, 
A ve; rag cd having iſſued againſt the defendant at the 


ſuit of T. 


agers and J. Barber, a ſummons was made out in 


the ſheriff's office at the ſuit of T. Rogers only, and ſerved on 
the defendant; to which he entered an appearance : on difco- 
very of the miſtake, another ſummons was made out at the 
ſuit of both plaintiffs, and ſerved on the defendant, but not till 
four days after the writ was returnable; to this no appearance 
was entered: a declaration was afterwards delivered in the 


name of both plaintiffs, and judgment was ſigned for want of 


a plea ; it was moved to ſet this judgment aſide for irregula- 
rity. AND PER CURTAM: The defendant has appeared to a 
ſuit commenced againſt him by T. Rogers, and now he is de- 
clared againſt by 7. Rogers and F. Barber. The queſtion is, 
whether the declaration be warranted by any proceſs ? It is 2 
very different caſe where a plaintiff ſues out a writ as execu- 
tor, to which the defendant appears ; for in ſuch caſe the de- 


fendant is before the court, at the ſuit of the perſon named in 


the writ, whether that perſon declare in his own right or in 


auter droit. 


The defendant in this cafe has never been called 


upon to anſwer F. Barber, who cannot therefore require him 


to put in a plea, 


thought, and the Court ſeemed to agree, that the 
40 £8 ak e 


Rule abſolute. 


If a plaintiff takes out proceſs to anfwer him, gui tam, Ec. 
he cannot declare in his own name'only, and if he does, the 
proceedings will be ſet aſide for irregularity. But the maſter 


converje 


8 


(1) 25 Geo. 3. c. 80. 


— 


would 


r . Ln. 


= * 


CY © -. F- 0 


ment is not ſigned within three terms incluſive after declara- „C. B. 
| 2 q | 2 Black. 759. 


time to declare (where one only of the de 
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would have been otherwiſe; namely, that if the proceſs had 
been * to anſwer the plaintiff, ingly,” he might, in that caſe, 


have declared tam pro ſe ipſe, quam pro Domino Rege. 


A declaration cannot be delivered againſt one of two de- 
fendants, till both appear. | 
And a defendant in cuſtody is ſuperſedeable, if final judg- 


tion is delivered. 
Parker was arreſted on the 6th of June, 1970, in Eaſter 
vacation, and carried to a gaol in Yorkſhire. Declaration as 
of Trinity term, 10 Geo. 3. was delivered to Parker, as againſt 
both the defendants, 22d October, 1770. Humphrey was ar- 
reſted by capias ſued out on the 11th of October, 1770, and 
returnable in Cra/t. Anim. And a declaration as of Michael- 
mas term, 11 Geo. 3. was delivered to him, in Worceſter 
gaol, on the 16th January, 1771. Interlocutory judgment 
was ſigned againſt both, in Hilary term. On the 5th of Fe- 
bruary, 1771, a writ of enquiry was executed, and final judg- 
ment ſigned on the 23d of April, 1771, in the preſent term. 
A motion was now made, to ſet aſide the JH for irre- 
gularity, and to diſcharge the defendants. The irregularity 
was, that the declaration was delivered to Parker, before Hum- 
phry was in court. I he practice is to apply to a judge for 
endants appears) 

till the other appears, or is outlawed. But, if the judgment 


be regular, ftill the defendant Parker is ſuperſedeable; be- 


cauſe final judgment was not ſigned within three terms inclu- 


Knight v. Pare 
ker and Hum- 
phry, Ea. Ter. 


11 Geo. 3. 


ſive after the declaration delivered, according to the rule of 
court. Paſch. 8 Geo. 1. Tux CourrT held, that though _ 


the judgment was not regular ; yet the defendant ſhould have 
applied immediately to ſet it aſide, in Hilary term, after the 
interlocutory judgment was ſigned, and not ſuffered the plain- 
tiff to go on, to execute his writ of enquiry. And, therefore, 
as to the judgment, they diſcharged the rule; but granted a 
ſuperſcdeas, as the final judgment was not ſigned till the fourth 
term after the declaration delivered. | 


It is not ſufficient to ſtick up a notice of declaration in the Holſten v. Cal- 


office, if the defendant's laſt place of abode is known; for it 
ought to be ſerved there; or at leaſt it ſhould be ſworn on the 


part of the plaintiff that the defendant's laſt place of abode 1 Pu. & Beſ. 


was not known. 


214. 


Perſonal notice of a declaration being filed, is not neceſſary Simmons 2. 
where bail is put in. Upon a motion on behalf of the defend- Shannon, 


ic. Ter. 


ant, to ſet aſide the judgment in debt on a bond for irregula- 11 Geo 3, 


rity, it was ſworn by the defendant's attorney, that he had put 
in bail for her, but that he had never received any declaration, 
or any notice of à declaration Being left in the prothonotaries 


office; which, upon ſhewing cauſe, was admitted to be true; 
but, at the ſame time, it was 8 on behalf of the . 
| ; 2 — 55 | | that 


C. B. 


3 Wilſ. 147. 
» 2 Black. Reft.72.5. 


liford, Hil. Ter. 
38 Geo. 3, 
6. . 


— 
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that the judgment was regular; for that, by the known prac- 
tice of the court where ſpecial bail is put in by the defendant's 
attorney, there is no occaſion to give him notice of a declara- 
tion being entered and filed in the office, but he ought to ſearch 
for it there. There being a variety of opinions among the 

| prothonotaries and ſecondaries, touching this point of practice, 
the ccurt ſet aſide the judgment upon payment of coſts to plain- 
tiff *s attorney, and ſaid they would make a rule to ſettle this 
point of practice. Nota, the capias was returnable, the firſt 
return (November 3d) declaration left in the office de bene 
eſſe, November 6th, bail was put in on the 8th, on the roth 
exception was made to the bail, on the 13th, the bail juſti- 
fied; on the 14th, plaintiff's attorney found plea of cover- 
ture in abatement in the office, and ſo ſigned judgment, the 
plea being put in after the four _ Per Chief Juſtice, It is 

a good defence. Per Gould, Juſtice : Let it not be under- 
ſtood by our ſetting aſide the judgment under the circum- 
ſtances of this particular caſe, that the Court means hereby 
” enlarge the time for pleading dilatory pleas beyond four 
7 ays. . | 
Holin 2. Barzus, 30 alſo in this caſe it was held, on the authority of Sim- 


„ phage mons v. Shannon, and Shuttleworth v. Fielder, Hil. 37 Geo. 3. 
C. B. C. B. (1), that in the court of C. B. a notice of decla- 
2 Tul. & BY. ration is not neceſſary in bailable actions, although by the 
T practice of the King*s-bench, notice is equally required in 
either caſe (2). The Curt agreed, that the practice of the 
King's-bench was the moſt conſiſtent, but thinking the point 
ſettled -in this court, refuſed to ſet aſide the judgment in this 
caſe, unleſs on payment of coſts. 
Hutchinſon v. A declaration is only well filed from the time of notice, 
Brown, Ea. Ter. whether it be a declaration in chief or de bene eſe; and there- 
37 78 5 . fore the defendant has four days after notice in which to plead 


7 Ter. Rah. 298. in abatement. 
Oldham and an- It is irregular to file a declaration in the office when the de- 
other v. Burrell, fendant's place of reſidence is known to the plaintiff. 


1 Alſo it is no exception againſt bail, until the plaintiff give 
B. R. notice of the exception. EE 


7 Ter. Rah. 26. The writ in this caſe was returnable the firſt return of laſt 
_ Eaſter term, April 13th; on the ſame day, 2 declaration was 

filed in the office conditionally, on a ſuppoſition that the 

plaintiffs did not know the defendant's place of reſidence ; on 

the 18th of April, bail were put in; on the gth of May the 

bail were excepted againſt, and on the 11th May, the plaintiffs 

gave notice of that exception; and no declaration having been 

delivered in Trinity term, judgment of non pros was figned on 

the 20th of June; to ſet aſide which judgment and the ſub- 


(1) This caſe was cited from a manuſcript note in the margin of I 
P.. C. B. p. 234, cd. 4, made by one of the officers of the Court, 
. (2) See Reg. 7. 2 Geo. 2. B. R. alſo 1 Selon Pr. 234, ed. 2. 


ſequent 


ſequent proceedings, a rule n had been obtained on two. 
grounds; 1sT, Becauſe the judgment was ſigned for want of 
a declaration, whereas a declaration had been actually filed; | 
2DLY, becauſe the defendant could not ſign judgment, he not 
having appeared; for that his perfecting bail was irregular 
after they had been excepted againſt, ihat exception having 
been on the gth of May, within twenty days after notice of 
bail (the 8th of May being Sunday). The Court ſaid that 
the judgment was regularly ſigned. That the plaintiffs, 
knowing the defendant's place of reſidence, ought not to have 
filed the declaration in the office. That the defendant had ap- 
peared by putting in and juſtifying bail. That if the plaintiffs 
had intended to rely on the exception to the bail, they ſhould 
have given notice of that exception within the time preſcribed. 
And that the act of parliament, 13 Car. 2. ſtat. 2. c. 2. en- 
abling a defendant to ſign judgment of non pros, for want of a 
ceclaration in due time, on which this judgment was figned, 
was not confned to caſes where the writ is defective, but had 
always been conſtrued to extend to caſes in general. 

The Court will not diſcharge a defendant out of cuſtody on Davis and others 


entering a common appearance, on the ground of the aff.davit er 


cf delivery of the declaration, not having been filed within 40 Geo. 3. 
twenty days of the delivery, according to the rule of Ea. 5 M. & CB. 
AMA. Reg. 2, by which it is required to be filed within twenty 4 e 
days of the delivery, if it be by way of detainer. For the : 
Court, upon enquiry from the officers, found that in practice 
the rule was not held to extend to the caſe of a declaration de- 
livered by way of detainer, notwithſtanding Impey's Prac, 
C. B. 689, and 694, ed. 4, and Pagar v. Hadgely therein re- 


ferred to. 


Where the declaration filed in the office before the defendant's Cort v. Jacques, 


appearance was indorſed, filed conditionally, and judgment was 1 


afterwards ſigned for want of a plea, the Court held it regular, 3. K. 
though the notice ſerved on the defendant was of a declaration 8 Term Rep. 77. 
generally, | | 
Where proceſs is returnable on the laft return of a term, a Abbey v Mar- 
declaration de bene eſſe may be filed, with notice to plead within ©? Oe Fer 
the four firſt days of the next term. " OS. 
The defendant being arreſted in Michaelmas term on a writ 1 Hen. Black, 
returnable the laſt return of that term, put in bail on the laſt 533: 
day of that term, who juſtified on the firſt day of Hilary term; OY” 
a declaration was delivered on the 25th of January, indorſed to ho this ag 
picad in four days, otherwiſe judgment, and in the evening of C. B. 
that day a rule to plead was given; on the 28th of January, a * Pul. & BY. 
plea was demanded, and on the 31ſt of the ſame month, judg- "ou 
ment was ſigned for want of a plea. It was moved to ſet 
aſide this judgment and all. ſubſequent proceedings thereon, 
with coſts, on the ground of the defendant's being entitled to 
an imparlance, and therefore not * ged to plead, the declara - 
f tion 
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tion not having been delivered until after the Efſoign-day of 
Hilary term. And it was contended, that the plaintiff ſhould 
have delivered his declaration de bene eſſe before the Eſſoign- 
day, in order to deprive the defendant of an imparlance over 
this term, and 1 Cromp. Pr. 126. Ed. 3. 26th January, 
1764, was cited. But 7he Court, after ref:rring to the offi- 
= ceers, ſaid, that although a plaintiff be entitled to declare de bene 
eſſe if he pleaſe, before the defendant is in court, yet that he 
is not compellable to do ſo, and that the judgment was there- 
fore regular. | 
Owens v. Du- The Court will give the plaintiff leave to amend his de. 
bois, Tr. Ter. claration after the cond term, even againſt a priſoner, but 
yo os. z they will not permit him to add new counts to his declaration 
9 Ter, Reps. 698. in uch a cauſe. —The plaintiff declared againſt the defendant 
by the name of John Herbert Valentia Dubois; the defendant 
pleaded in abatement chat his name was John Hubert J. D. 
The plaintiff then declared againſt him by the name of John 
Hubert alias Herbert V. D., to which the defendant again 
pleaded in abatement that his name was John Hubert V. D., 
and not John Hubert alias Herbert XJ. D. The defendant 
had been arreſted in laſt Michaelmas vacation. If the preſent 
declaration were abandoned, and the plaintiff were now obliged 
to file a new declaration, the defendant would be entitled to be 
diſcharged, on the ground that the plaintiff had not declared 
within two terms; therefore it was now moved to amend the 
declaration, by ſtriking out the words © alias Herbert,” 
Which was oppoſed on the authority of Aubeer v. Barker, 1 
Willi 149. where the Court would not allow the plaintiff to 
amend his declaration, by adding two counts in the third term, 
in a caſe where the defendant was a priſoner. But The Court 
obſerved, that this was diſtinguiſhable from the caſe cited, 
where the application was to make a new charge againſt the 
defendant, by inſerting two new counts in the declaration, 
whereas this motion was merely to amend, by ftriking two 
words out of the preſent declaration; and they faid that, when 
the amendment was made, it would be confideted as a declara- 
tion from the time when it was firit filed. Rule abſolute on 
| payment of coſts. _ : | : | 
Blunt v. Morris, On amending a declaration, the defendant is entitled to a new 
** - a; four-days* rule to plead.— I he declaration was delivered on the 
ONES zu of June, with notice to plead in four days. On the 6th of 
2 lil. 385. June the defendant demurred ; on the 11th of June the plaintiff 
took out a ſummons for leave to amend his declaration; on the 
12th of June a judge's order obtained for that purpoſe, on pay- 
ment of coſts, which were paid ; and, the ſame 2. the 
plaintiff demanded a plea the next day, or judgment On the 
13th of June judgment figned by default; the fame day, the 
defendants moved to pay money into court, and took out A 
ſummons for a week's time to plead, On the 14th of June er 
| | > | 5 Pal 


_ from the time of delivery. Gould, Juſtice, remembered a caſe 
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paid money into court, and pleaded the general iſſue, The 
prothonotaries and ſecondaries reported, that, upon amending 
declarations, a new four-days' rule to plead was neceſſary.— gxrronv. Moore 
Judgment ſet. aſide, with coſts, the defendant taking ſhort one, &c. 
notice of trial. Ig; | So ts | 2 Ter. 
So in B. R. the rule to plead to an amended declaration muſt *? R. 
be a four-days' rule. —_ : FS, 15 3 Ter. Ran. 87. 
Service of notice of declaration on a Sunday is bad, though Morgan v. John - 
the defendant accept it, knowing it to be irregular; for it is ſon, Ea. Ter. 


i i ch ; e N ; 9 -4 G . o 
bad within the ſtatute, and the defendant cannot, by his accept- 1 
ance of it, watve the irregularity. 2 Hen. Black, 


If a declaration be delivered de bene Ul on or before the 628. 
appearance-day, the defendant ſhall have four days to plead in, Mc. Ter. 
from the appearance-day ; if delivered after the day of appear-ꝰ mw Fa 
ance, then four days from the delivery..-On an application in 2 Black. Rep. 
the treaſury chamber for an imparlance, it appeared, that the 1243. 
proceſs was returnable on the 18th of November, 1778, being 
the third return of the term; on the 23d of November the 
plaintiff filed a declaration de ben? eſſe, and gave notice to 
plead in four days; on the 26th of November the defendant 
entered an appearance, and now applied for an imparlance, al- 
leging that, as the declaration was de bene eſſe, he was entitled 
to eight days notice to plead. But the judges /abſente De 
Grey, Ch. J.) refuſed the imparlance, conceiving that the de- 
fendant was not entitled to eight days time. unleſs where the de- 
claration is filed de bene eſſe on the eſſoin-day of the return, 

_ viz. the 18th of November. If it be filed after the eſſoin-day, 
and on or before the appearance-day, viz. the 21ſt of Novem- 
ber, the defendant 1s entitled to four days, to be computed from 
the appearanee-day. If it be delivered after the appearance- 
day, as in the preſent caſe, the defendant is entitled to four days 


of Laing and Bumpſted, T. 12 Geo. 3. wherein, upon con- 
ference with the prothonotary in the treaſury chamber, the 
Court held, that in town cauſes the plaintiff may deliver de- 
claration de bene eſſe on the return- day, or any day after, with 
notice to plead in four days, which ſhall be computed from the 
day of appearance; but he cannot charge the defendant with 
coſts of the declaration till the appearance-day. In country 
cauſes the delivery of a declaration de bene oe on the return- 
day, with notice to plead in eight days from that time, is held by 
the practice of the Court to 55 the rule; and the practice 
is the ſame in the King's-bench. See alſo Golding and Grace, 
H. 11 Geo. 3. | | . | | 
If a writ be returnable the laſt day of one term, and the de - Rolleſton v. 
fendant does not juſtify bail until the fourth day of the next, he 1 988 Tek 
is not entitled to an imparlance to the third term, though the hs B. 1 
plaintiff do not deliver a declaration de bene eſſẽ before the eſſoin- 5 Ter. Rep. 3725 
day of the fecond term. And per BULLER, J. The founda- 
D 4 | | tion 
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tion ot this rule is, that no laches can be imputed to the plain- 
tiff for not declaring until the defendant is perfectly in court. 
Baker v. Cooper, The plaintiff cannot deliver a declaration de bene efſe after 


33 the time for the defendant's appearance is expired; that is, after 
B. R. eight days after the return of the writ. . 


6 Ter. Rep. 548. The declaration need not be delivered to the defendant per- 
Robertſon . ſonally, or to the gaoler, unleſs where the defendant is in 
e cuſtody at the ſuit of the ſame plaintiff, for the ſame cauſe of 
eo. 3. : a > 1 | 6 
B. X action. Allo ſervice of a latitat at eight o'clock in the evening 
1 Ter, Rah. 191. of that day, when it is returnavle, is good, though the declara- 
tion be left in the office in the courſe of the ſame day.— This 
was a rule to ſhew cauſe why the proceedings ſhould not be ſet 
aſide for irregula:ity. The defendant was in cuſtody at the 
ſuit of the ſame plaintiff for another cauſe of action. The 
latitat in this ſecond ation (which was not bailable) was re- 
turnable on the 28th of January, 1786; on that day the de- 
claration was left in the office, and the writ was not ſerved on - 
the defendant till eight o'clock on the ſame evening. This 
rule was obtained on two grounds: 1ſt, That the defendant 
being in actual cu'iody, the declaration ought to have been 
delivered either perſonally to the defendant, or to the gaoler of 
the priſon in which the defendant was confined; for, by the 
ſtatute of the 4 and 5 V. and M. c. 21. where a defendant is 
in actual cuſtody, the declaration in that ſuit in which he is 
arreſted mult be delivered either to him or te the gaoler. 2dly, 
That the defendant was not in court, as to this ſecond action, 
when the declaration was left in the office. BuLLER, J. men- 
tioned a caſe of /Yard and Wilkinſon, where the Court refuſed 
to ſet aſide the proceedings, though the notice of declaration was 
not ſerved till half paſt ten o'clock : beſides, the defendant 
ſhould have made his application ſooner ;z he is now out of 
time; he ſhould have made this motion laſt term. If a pri- 
ſoner be entitled to be ſuperſeded, he may always apply for that 
purpoſe; but, if he come on a mere irregularity, he is in the 
ſame ſituation with any other defendant. Then on the other 
ground, the ſtat. of 4 and 5 W. and M. c. 21. has nothing to 
do with the preſent motion; that is only applicable to thoſe 
caſes where the party is in cuſtody, and is ſerved with a de- 
claration in the ſame action. Rule diſcharged, 
Worley . Lee, If the plaintiff do not declare within two terms after the re- 


3 turn of the writ, the defendant may ſign judgment of uon pros; 
B.R. burt if no ſuch judgment be ſigned, the plaintiff may {till declare 


2 Ter. Rep. 112. within A year (1). | 
Sherſon et al. v. T he defendant having ſurrendered in diſcharge of his bail in 


ere, K. B. removed himſelf by habeas corpus into the Fleet, and the 


33 Geo. 3. — 
B. R. | 

5 Ter. Rep. 35. (1) See Wt v. Radford, 3 Burr. 1432, 1 Cro. Prac. 126, infra, and 

the foilowing caſe of Sherſon v. Hughes. 


plaintiff 
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plaintiff deelared againſt him there after the end of the ſecond 
term, after the writ was returnable : a judgment of non pros 
ſigned afterwards was held irregular.— On a rule to ſet aſide a 
judgment of non pros for irregularity, the facts appeared to be 
theſe: the writ was ſued out the 14th of March laſt, return- 
able the firſt return of Eaſter term, April 25th; on the de- 
fendant's being arreiled on the 17th of April, he put in bail 
above, and afterwards ſurrendered in diſcharge of his bail; in 
July (the laſt day of Trinity term) he was removed by habeas 
corpus from the King's-· bench priſon to the Fleet. On the 1ſt 
of November a declaration was filed againſt him in the Fleet, 
at the ſuit of this plaintiff in C.B., and judgment of SO was 
ſigned on the 6th of November. PER CUrIam: If a pri- 
ſoner be removed from the King's-bench priſon to the Fleet 
before declaration delivered, the plaintiff has his election either 
to retain the cauſe here, and bring it back by habeas corpus for 
the purpoſe of declaring againſt the defendant, or to declare 
againſt him in the Fleet. Rule abſolute. | 
So alſo in this caſe it was held that, if the defendant do not Penny v Har- 
ſign judgment of non pros for want of a declaration within two bows hana 
terms, the plaintiff may file a declaration within the year. B. R. 
If a plaintiff declares againſt one of two defendants named in 3 Ter. Re. 123. 
his writ, and does not proceed againſt the other, the latter may ſign Roe v. Cock, 
judgment of non pros; ſo if plaintitF ſerves notice of declaration, Hil Ter: 
or takes out a rule for time to declare againſt one only, and. ½ g. 
does not proceed againſt the other. The defendant and another 2 Ter, Rep. 257. 
were joined in the writ, and the declaration was filed againſt the 
other only; and it was admitted that, if no proceedings had 
been had after ſuing out the writ, one defendant alone could 
not have ſigned judgment of non pros, becauſe it would 
then have been a joint action: but it was contended that, by 
the practice of the Court, a plaintiff may join four perſons in a 
writ, though the cauſes of action may be different againſt 
them, and afterwards ſever the action, by declaring againft 
each ſeparately; and the inſtant a declaration is delivered 
againſt one defendant, it becomes a ſeparate action; and, 
therefore, in this caſe, as the plaintiff had ſevered, by declaring 
againſt the other defendant alone, it was competent to this de- 
fendant to ſign judgment of non pros AND THE CouRT 
being of this opinion the rule was diſcharged. And GRosE, 
J. faid: A Jatitat is mere proceſs to bring the parties into 
court, and then the plaintiff may declare againit one or more of 
the defendants named in the writ, as he thinks fit. The maſter 
ys, there have been caſes where notice of declaration, and 
even taking out a rule for time to declare (1) againſt one de- 
| fendant 


* 


(1) Butler v. Upton, Trin. 9 Geo. 3. B. R. On a rule of reference to the 
mater, to enquire into the regularity of a judgment of nan pros, he = 
porte 
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fendant only, have been held a ſufficient ſeverance of the 


action, ſo as to entitle the others to ſign judgment of uon pros. 

Petrie . Ben- It appearing that the bill in a penal action had been taken 
field, Mic. Ter. off the file, the Court permitted it to be ſupplied from a copy 
8 . taken by the plaintiff himſelf.— This action on the bribery act, 
3 Ter. R:p. 476. 2 Geo. 2. c. 24. for penalties to the amount of 60,000]. was 
commenced in 17813 but the bill, which was filed in the office 

at the time, was now either loſt, or had been taken off the file. 

And Erftine obtained a rule, on a former day, to ſhew cauſe 

why it ſhould not be ſupplied from an atteſted copy taken by 

the plaintiff when it was filed, on the authority of the caſe of 

Petrie v. Macpherſon, bart. Hil. 28 Geo. 3. B. R. where the ame 

defect was ſupplied on a ſimilar ground. And Lord KEN ON, 


Ch. J. ſaid, It was highly expedient that this application 


ſhould be granted, otherwiſe the moſt dangerous conſequences 
might enſue. Per Curiam : Rule abſolute (1). 

Noo 2, Butcher, f the plaintiff ſue the defendant by a wrong chriſtian name, 
Ea. e and the defendant appear by his right name, the plaintiff may 
39 > x declare againſt him by ſuch right name; but it is otherwiſe, if 
3 Ter, Rep. 611, the plaintiff file common bail for him according to the ſtatute, 
| by his right name. | 


Tr. Ter. In Trinity term, 8 Geo. 3. the court of C. B. ordered, that 
of _— 4 upon proceſs returnable the iu, ſecond, or third return of any 


3 if. 381. term, if the plaintiff declare within four days before the end of 
the term, the defendant ſhall plead without an imparlance. 
Anonymous, A declaration, without notice to plead, was delivered to the 


Hil. Jer. i 8 1 TC 
. 3 defendant ; and ſome time afterwards a notice, in writing, was 


C. B. given to the defendant to plead within eight days (he living above 


2 Wi. 137. forty miles off London): this was held to be a good declara- 
tion and a good notice to plead, although it was not given at 
the time of the delivery of, or written on the back of, the de- 

claration = | | | 

Towers ».Powel Where the plaintiff does not declare, after having obtained 

& ux. Mic, Ter, : : ; . i 

20 Geo. z. time for that purpoſe, the defendant may ſign judgment of non 

C. V. pros, without giving a rule to declare. Per Curiam: The 

1 Hen. Black. S. plaintiff having himſelf obtained time to declare, has no right to 

call upon the defendant for notice, Where time to plead has 


* we 
—— — : * 


ported that there were four defendants in the writ, who appeared by 
different attoroies. One only figned a judgment for want of declaring; 
and it was infiſted, on the part of the plaintiff, that the action prims facie 
was a joint action, and, therefore, one defendant alone could not fign a 
judgment of xox pros : but, it appearing that the plaintiff had taken out 
a rule for time to declare in a cauſe entitled © Butler who, Sc. againſt 
Upton” ſingly, though he had not ſerved it, it was conſidered by the Cour 
that this was a ſufficient indication of the plaintiff's intention to declare 
ſeverally; and, whenever it can appear that the action is not a joint 
action, judgment of non pros may be ſigned by all or apy of the defendaats 
pamed in the writ. 

(i) Vide Evazs v. Thomas, 2 Sira. 883. 1 
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been given, no rule to plead is neceſſary; and the caſe of de- 
claring bears, in this reſpect, a ſtrict analogy to that of plead- 
ing.—Rule diſcharged. 


If a perſon, having privilege of parliament, be in the King's- Jackfon ve al. v. 


bench priſon, a declaration may be filed againſt him, as being in Re" rang 
the cuſtody of the marſhal, and no ſummons need be iſſued 33 Geo. 3. 
againſt him. Per Curiam : In ordinary proceedings againſt a B. R. p 
perſon having 9 of parliament, a ſummons is iſſued for 5 70. $4 363. 
the purpoſe of bringing him into court ; but that is perfectly 
unneceſſary in a caſe where ſuch a defendant is already in the 
cuſtody of the marſhal. In ſuch a caſe the plaintiffs may file a 
declaration againſt him, as being in the cuſtody of the marſhal, 
Hough they could not charge him in cuſtody in a bailable 

ion. | 

A demand of a plea may be made at the time of delivering The Church. 


the declaration; and it is not neceſſary that the demand of a thy — 


_ plea ſhould be a diſtinct act made at a different time from that borne, Ra. Ter. 


of delivering the declaration. | W 
| 6 Ter. Rep. 689. 
Declaration by the Bye, 


Where proceedings are by bill, if the defendant be in Sulyard v. Har- 
court, any other plaintiff is at liberty to deliver a declaration by _ 
the bye againſt him, within the term the writ is returnable, — B. R. 
This caſe was a point of practice, about delivering a declaration 4 Burr. 2180. 
by the bye. It was a ſuit by bill againſt Harris, by two perſons, 
named Sulyard. Harris was ſerved with a common proceſs, 
not requiring ſpecial hail. He appeared at the return of the 
proceſs, and filed common bail. The next day, Edward Sul. 
yard alone, one of the two plaintiffs, without his companion, 
delivered a declaration by the bye againſt the defendant. And 
the defendant obtained Mr. Juſtice Yates's order to ſtay pro- 
ceedings. But the maſter reported the practice to be, That 
« where the proceeding is by bill, if a defendant is in court, 

« either by being in actual cuſtody of the marſhal, or by a 
&« voluntary appearance at any plaintiff's ſuit, any other plaintiff 
„ is at liberty to deliver a declaration by the bye againſt him 
« vithin the ſame term wherein the writ was returnable.” 
Therefore, a rule was made abſolute, for diſcharging the 
judge's order, : | 

If, after a plea in abatement, the plaintiff enter on the roll Miltes v. An. 
1 Billa 1 & defendens cat fine die, he may at any time deus, admini- 
during the ſame term in which the writ is returnable, deliver a 2 OD 
declaration by the bye againſt the detendant.— To an action of a ©” 
debt on a judgment, the defendant pleaded in abatement, that 5 Ter. Rep. 634. 
ſhe was executrix and not adminiſtratrix ; on which the plain- 
tiff, on the z0th of March, entered on the roll god billa caſſetur 
& defenders eat ſine die. On the 28th of March, in the ſame 
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| Delves qui tam 
. Strange, 


Hil. Ter. 
35 Geo. 3. 
B. R 


6 Ter. Rep. 158. 
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term, the plaintiff delivered a declaration by the bye, which the | 


defendant refuſed to accept, but it was left with him. On this 
the defendant moved to ſet aſide the proceedings for irregularity, 
becauſe the defendant was not in court when the declaration 
was delivered; and the form of the entry made on the roll was 
preſſed upon the court. But The Court (after conferring with 
the maſter) ſaid, that the proceedings were irregular ; that the 
defendant was in court during the whole term; and that, con- 
ſequently, the plaintiff might deliver a declaration againft him 
at any time during the term. | 5 
A plaintiff in a ui tam writ cannot declare by the bye in his 
own name before he has declared in chief. — The plaintiff hav- 
ing ſued out a writ qui tam, and declared againſt the defendant in 
his own name only. The defendant obtained a rule, calling on 
the plaintiff to ſhew cauſe wiy the proceedings ſhould not be 
ſet aſide for irregularity, on the ground that the plaintiff was 
not at liberty to deliver a declaration by the bye until he had 


declared in chief. AND PER CURIAM: The preſent pro- 


ceedings are contrary to the eſtabliſned practice of the court. 
The plaintiff muſt declare in the original action before he can 
declare by the bye; and he cannot convert one ſpecies of 


action into another in the firſt inſtance: a declaration by the 


Lloyd v, Willie 
ams, Mic. Ter. 


11 Geo. 3. 
| C. B. 
3 Fi. 14t. 


2 Black, Refs 
722. 


Whitmore . 
Williams, one, 


6 Ter. Rep. 765. 


Roe ex dim. 
Gray v. Gray, 


2Black.Re/: 15. 


fendant might have judgment, as in cafe of a nonſuit. It was 


bye pre- ſuppoſes a declaration in chief.— Rule abſolute (1). 


Hut if the plaintiff ſue out a writ in his own name, he may 
afterwards declare qui tam. — Accordingly in this caſe, ohn 


Ll:yd (in his own name only) ſued out a common capras ad 
reſpondendum quare clauſum fregit againſt the defendant, who 
being ſerved therewith, entered his appearance; and being now 
in court, the plaintiff declared againſt him, in an attion qui 
tam pro domino Rege quam pro ſeipfo, &c. and not in any action 
at his own ſuit only. And the court held that the declaration 
in this cafe, in an action guz tam, &c, was well enough, 
although the defendant was in court, and had appeared to 
a captas ſued out in the plaintiff's name only, not gui tam, 


Oe. | 


Diſcontinuance. 
Serving a rule to diſcontinue, does not of itſelf diſcontinue 
an action; there muſt be an appointment to tax the coſts. 

A diſcontinuance will not be allowed after a ſpecial verdict, 
in order to adduce freſh proof in contradiction to the verdict. 
In ejectment, after a ſpecial verdict, the plaintiff moved for 
leave to diſcontinue, on payment of coſts, or that the de- 


— 


(i) Vide Canning v. Davis, 4 Burr. 2417. ante, p- 343 Turing v. 
Jones, ante, vol. IV. p. 714; and the Weavers Company q. t. v. Forreſt, 


2 Sra. 1232. 
| admitted, 


WWW 
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admitted, that this was never done upon general verdicts; but 
Price and Parker, Salk. 178. was Cited to thew, that, by favour 
of the Court, it may be done upon a ſpecial verdict, in order 
to ſet right any fact that has been miſapprehended. To this 


it was anſwered, that the ſpecial verdict has found that the 


teſtator had himſelf deſtroyed a will, ſubſequent to that, on 
which the defendant's title depended ; and the plaintiff now 
wants to prove that it was deſtroyed by the defendant herſelf. 
Quod fuit conceſſum.—T his, therefore, is an attempt to con- 


tradict the former verdict, and not to ſet it right. Of which 


opinion was the Court, and diſcharged the rule. 


Diſtringas. 
When a party ſtands out ſeveral d;fringas's, it is perfectly Caralet v. Du- 


in the diſcretion of the Court, whether they ſhall order the if- 995, Tr. Ter 


. Geo. 3- 
ſues to be returned, on his appearance according to 10 Geo. CB 


3. c. 50. ,. 4+; and as the Court has diſcretion as to returning 1 Pal. & By. 
the iſſues at all, they muſt have a right to impoſe terms. The 81. 
words of the ſtatute muſt be * with a reference to 
the conſtant juriſdiction of the Court. This is a convenient 
rule, and may perhaps put an end to the practice of ſtanding 
out diſtringas's.—In this caſe, therefore, the Court made the 
rule abſolute for returning the iſſues on payment of coſts, 
the defendant undertaking to plead inſſanter, and take ſhort 
notice of trial. |: | | 

The defendant, before the action commenced, quitted the Sir W. Staines 
kingdom, leaving his mother in poſſeſſion of his houſe and ON _ TE oe 
goods; and the plaintiff having ſerved a ſummons to appear at yore good 
the houſe, diſtrained the goods to compel an appearance, Johannot, 
which was held regular.—Forx THE Cour were of opi- 1 
nion, that as the defendant had goods within the bailiwick by 3* ©" 
which he might be diſtrained, the proceeding was regular; 1 Pl. & BY. 
but that at any rate the mother, who had no intereſt in the 299- 
goods taken, could have no right to make this application. 
And Eyre, Ch. J. added, that the cafe of VWebſter v. Macna- 
mara, if law (Imp. Pract. C. B. 619. 4th ed. where a ſimilar 
application by the wife of a perſon out of the kingdom was 
allowed), differed from this, as the application there was not 
made by the wife on her own account, but on the part of her 


huſband. 


Zjedment. 


In ejectment: Judgment againſt the caſual ejector WAS Dor on the de- 


moved for, upon an affidavit that a perſon tendered a copy of miſe of Neale o. 


the declaration to the wife of the tenant in poſſeſſion in the png 


ſhop,* C. B. 
2 Wilf. 263. 
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ſhop, and would have read to her the notice to appear, but 
ſhe refuſed to hear it, or to receive the declaration, and ſhe 
ſaid ſne would have nothing to do with it, and turned out of 
the ſhop, and ſhut the door after her, whereupon the declara- 
tion was left in the ſhop. And the Court made a rule to ſhew 
cauſe why this ſhould not be deemed good ſervice, In a few 
days afterwards, the Court made a like rule, on an affidavit 
| that the tenant kept out of the way to prevent being ſerved. 

Doe ex dim. Bad- The ſcrvice of a declaration in ejectment at the dwelling- 


! ms 3 hauſe of the tenant in puſſeſſion on the tenant's wife is ſuffi- 
de cient. See alſo Dor d. Morland v. Bayliſs, ante, Vol. III. 


40 Geo. 3. 

. p. 313. ; a 

2 Ful. & By. 55. An affidavit of ſervice not made by the perſon who ſerved 

eee * the declaration, but by a perſon who ſwore, that he ſaw the 

Badtitle. tenant in poſſeſſion ſerved, and heard the perſon who ſerved 

Hil. Ter. him with it, acquaint him with the true intent and meaning of 

40 Geo. 3. the declaration and notice, was held ſufficient, 
G8 This ejectment being brought for a forfeiture in a leaſe, 


2 Pul. & By. 4 | , 5 
120. 4 the Court on motion made a rule that the leſſor of the plaintiff 
Doe ex dm. lhould give ina particular of the covenants, of the breaches, of 


Birch v. Philips, the times when, &c. on which he meant to inſiſt that the de- 


1 fendant had forfeited the leaſe, and that he ſhould not be per- 
B. x mitted to give evidence at the trial of any thing not contained 
6 Ter. Reh. 597. in thoſe particulars, 
Doe ex dim. Til- The Court permitted a mortgagee to be made defendant in 
> wig ee an ejectment with the mortgagor. It was objected to a rule, 
Os calling on the leſſor of the plaintiff to ſhew cauſe why Wil- 
B. R. liam Houſe and George Hirt ſhould not be made defendants 
$ Ter. Rep. 645. in the flead of the defendant Cooper, on the ground that they 
| were the mortgagees of the eſtate in queſtion under Cooper for 
16000]. ; that this application was unuſual, not being to make 
theſe two perſons defendants with, but i % of, the preſent 
defendant. AND the Court made the rule abſolute for letting 

Howje and Hir/t defend with Cooper (1). 
Doe ex dim. Fel- Proceedings in ejectment were ſtayed in this. caſe, till the 
Tr. Te. colts of a former ejectment brought by the father of the leſſor 
40 Geo. 3. of the plaintiff againſt the defendant's father an the ſame title 
8 were paid. It was moved that the proceedings ſhould, in this 
7 Rep. 645. ejectment, be ſtayed till the coſts of a former ejectment 
brought by the leſſor of the plaintiff*s father againſt the fether 
of the real 2 2 425 3 * © Pan's paid, 
On an affidavit, ftating that about the year 1772, J. Fellen, 
the father of the preſent leſſor of the plaintiff, brought an eject- 


— 


S 


(1) Vide Barnes, 194, where it is ſaid that the Court refuſed to per- 
mit the mortgagee to defend as landlord. See alſo Jones d. Woodward 
v. Williams, Tr. 15 Geo. 2. 2 Om. Praft. 173. —But ſee 3 Burr. 129% 
ante, vol. III, p. 305, where it is ſaid, argrendo, that a mortgagee may 


de admitted. 
| ment 


t 1 


C 
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ment againſt the defendant's father to recover the ſame pre- 
miſes, in which the latter obtained a verdict, but the coſts 
were never paid, That the preſent defendant derived title 


through his father from one R. Bloxridęe, the father's brother, 


who held the premiſes as deviſee of Cath. Winter, and J. 
Feldon claimed on account of a ſuppoſed incapacity of the ſaid 
C. Winter to make a will. That the defendant believes that 
the preſent leflor of the plaintiff claims under the very fame 
title which was ſet up by his father. And Fairclaim v. 
Thruſtout, Ea. 24 Geo. 3. B. R. Hullick on Coſts, 452 (1); 
and Doe ex dim. Lawſon et al. v. Law (2), Hil. 25 Geo. 3, 


B. R. were cited. Lord KEN VON, Ch. J. The caſe of 


Doe ex dim. Lawſon et al. v. Law, is directly in point to ſup- 
Y in p P 

port the preſent application; and a cogent reaſon is there 

given, that ejectments were introduced in lieu of real actions, 


in which all the repreſentatives of the party to the firſt ſuit 


would have been concluded for ever. Therefore, we ſhould 


not ſuffer this fictitious remedy which was introduced in lieu 


of the other to preſs unneceſſarily hard upon the parties. Rule 


abſolute (3). 


See alſo title EJECTMENT, in Hol. A 


— 
w 


* 


(1) In Fairclaim v. Thruftout, a rule to ſtay proceedings till the coſts of 
a former ejectment were paid, was oppoſed on the ground that it ap- 
peared to be a different title, the former ejectment having been on the 
demiſe of one perſon, and this on the demiſe of the ſame perſon and two 
others jointly. The Court ſaid it was not ſufficient that the demiſe was 
different, the title muſt be different. Here it might or might not be ſo; 


for the new leſſors might be truſtees, And zbe Court gave time to get an 


afſidavit that the title was different. 

(2) Alſo in Doe ex dim. Lawſon and others v. Law, a rule to ſtay pro- 
cecdinys till the colts of a former ejectment were paid, was oppoſed oa 
an affidavit ſtating that this ejed ment was brought by different perſons, 
though claiming as heirs to the ſame eſtate which had been the ſubject 
of the former eſectment, but not claiming ſtrictly by the ſame title; and 
it was contended therefore that they were not liable for the coſts of the 
former ejectment. That the former ejectment was brought long agu, 
and it would be giving this perlonal remedy for coſts a greater effett 
than a judgment. LoD MANSFIELD, CH. I ſaid that the Court had 
arrived by degrees at this practise. It was adopted to prevent the hard- 
ihip of frequent ejectments on the ſame title; and was the more reaſon- 
able, as in real actions all repreſentatives of the party were concluded 
for ever from ſetting up the ſame title, IT was THEN SAID, in ſupport 
of the rule, that it had been reſolved lately in ſeveral cafes that before a man 
can be let in to try a ſecond ejectment on the ſame title, he matt pay the 
coſts of the former. That if changing the name would vary the quettion, 
nothing would be more eaſy than to evade the rule. And Fairclaim v. 
To tet was cited. Lord Mansfield, Ch. J.—It is admitted that the 
plaintiff derives his title through the ſame perſons. I think it a very 
beneficial rule; and that the Court are bound to extend it as caſes ariſe, 
They do not ſay that you ſhall not try the queſtion again, but you muſt 
firſt pay the coſts of the former ejectment. This is the fame title, -- 
Rule abſolute.“ 

(3) Vide alſo Keene d. Angel v. Angel, anje, Vol. III. p. 322. 

| Error. 
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Gribble v. Ab- Tt was moved to ſtay the proceedings in an action upon the 
wy ee judgment, pending a writ of error; but, on ſhewing cauſe, an 
4 affidavit was produced, in which it was ſworn, that the defend- 
Cru. 72. ant himſelf had acknowledged that the writ of error, which had 
been depending two years, was merely for delay. THE 
CovRrT ordered that, upon the defendant's confeſſing judgment 
in this action, and undertaking to bring no writ of error there- 
upon, execution ſhould be ſtaid till the determination of the 
writ of error depending. And Aſton, J. ſaid, the Court had 
made a like rule a few terms ago. It was then objected, that 
the defendant might ſtill bring his bill in equity. But the 
Court ſaid, they could not make him undertake to waive his 
right in that reſpect. : 
— See Vol. III. 4 336, for other caſes on this ſubject.— 
Exeeutors of Executors, againſt whom a ſcire facias is ſued out to recover 
Ws bart. v. damages aſſeſſed on an interlocutory judgment againſt their 
Nutt in Error, © . . . 
lic. Ter. teſtator before his death, cannot bring error, if the teſtator's 
27 Ceo. 3. attorney agreed fer him that no writ of error ſhould be brought 
B R. „ in that aftion. And the Court will, on motion in ſuch caſe, 
1 Ter. Rep. 338. 4 | 
order the attorney to nonpros the writ. | 
| — dee alfo title ERROR, in Vol. III.— 


Execution. 


Waghome v. . If a f. fa. be zefle'd before defendant's death, but delivered to 


N La d ; at 
4 Mic. Ter. the ſheriff and executed after, the execution is regular. —Judg- 


1 37 Geo. 3. ment in this caſe was ſigned on the 23d of May; on the 29th 
fl C. B of the ſame month the defendant died; and on the 31ſt a ff. fe. 


4 hy WO zete'd previous to the defendant's death was lodged in the office 
! of the ſheriff of Middleſex : under this the ſheriff levied. It 
1 was moved that this fi. fa. ſhould be ſet aſide for irregularity, on 
4 the authority of Heapy v. Parris, ante, vol. III. p. 480, where the 
2 was after the death of the party; and Walter v. DFawwwaters, 
36 Geo. 3. in Scacc. (1), where the ſame doctrine was held, 
though the 20% was before the death of the party. It was in- 
ſiſted, that the judgment here thould have been revived by /cire 
facias, ſince the adminiſtrator, who was a ſtranger in this caſe, 
Was to be affected by it. And in ſupport of this, Pennoir v. 
Brace, 1 Salt. 319. (2) was cited, where it is ſaid by the 
Court, that “ where any new perſon is either to be better or 
ci worſe by the execution, there mult be a /cire facias, becauſe 
« he is a ſtranger, to make him party to the judgment, as in 


lt 


(1) See 3 Anſtruth, Rep. 680. | > 
(2) But it was alſo held in that caſe, that the death of a party is not 


material, if ſubſequent to the e. 
| | & caſe 


ſe 


Practice (Execution). 


« caſe of executor and adminiſtrator.” It was alſo urged, that 
here the defendant died infolvent, leaving bond and other cre- 
ditors, for whom the adminiſtrator was to be conſidered as 
truſtee; and, therefore, by the ſtatute of frauds, the writ could 
only bind from the delivery to the ſheriff (1). BUILT IA, |. 
read a caſe of Dakin v. Cartwright, Hil. 12 Geo. 2. K. B. (2) 
from a manuſcript note, and ſaid that Walker v. Drawwaters 
was decided on a miſcenception of what had been done in the 
King's-bench. He referred alſo to 3 P. J/ms. 400. and 2 
Eg. Caf. Abr. 381. The Court were of opinion, that the cur- 
rent of authorities was againſt the application on the firſt 


ground, and that, to make a ſcire facias neceſſary to ſupport this 
execution, the proceſs muſt appear to have iſſued after the 
death of the party; that, with reſpect to the creditors, though 
the property in the goods of the deceaſed was not bound till the 
delivery of the writ to the ſheriff, yet the right of the creditors 
to purſue that property till the delivery of the writ would not 
make this execution irregular, —Rule diſcharged. 


The Court will, under equitable circumſtances, permit exe- Howell e. Han- 


cution to be ſued out for the proportional arrears of an an- 
nuity accrued ſince the preceding quarter, — The annuitant, 


wife to the defendant (ſee vol. I. ante, p. 366), being dead, it 2 Black. Rep. 
was moved for leave to take out execution for the proportional 191% 


arrears of the annuity ſince the laſt quarter- day. The cauſe 
ſhewn was, that nothing was due ſince the laſt quarter-day, 
either by the condition of the bond, or by any rule of court. 
Annuities are not ſubject to apportionments like rents, by the 
ſtatute 11 Geo. 2. c. 19. ſ. 15. Bor BY DE Grey, CHitr 
JusricEk, AND THE WHOLE CouRT: Though rents 
and annuities are not, in general, apportionable by the common 
law, yet, ꝛbhere an annuity is ax: by a bond, which becomes 
forfeited by any non-payment, the annuitant may ſiie the bond, and 
levy the penalty, ſubject to the equitable interpaſision of the court. 
In this caſe the plaintiff did not choole to levy the whole 
penalty at once, but after judgment took out ſeveral fer? 
facias's as arrears became due; the legalicy of which prac- 
tice being queſtioned, the preſent 5 was entered into, 
by conſent, about three years ago, that the judgment ſhould 


1 — 


— 
* 1 


*.. (4). 29 Car. a, e. . 16. 

(2) The caſe of Datin v. Cartwright was not preciſely in point; but, 
according to Mr. Juſtice Baller's note, Lee, Ch. J. there ſaid ;—+* There 
was 2 caſe, Mic. 13 /. 3. B. R. Gill v. Parſons. Judgment was entered 
between Hilary and Eaſter terms; after which defendant died. Execu- 
tion was taken out feed the firſt day of Hilary term, and the goods in 
the hands of the executor were taken; and, cn motion, it was holden, 
that though à judgment, in reſpect of purchaſers, binds only from the 
ſigning, yet, as to the party and his repreſentarives, it binds as it did 

-_ at common law, and that the execution ſo % d was therefore 
tegu ar,” | | 


Vor. V. | E ſtand 


Shaw b. Max- 
well Mic. Ter. 
36 Geo. 3. 


6 Ter. Rep. 450. 


Melſome v. 
Gardner, 
Tr. Ter. 
14 Geo. 3. 
B. R. 


Zeus. 116. 
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ſtand as a ſecurity, with leave to apply to the Court to take 
out proceſs of execution, from time to time, whenever 8 
arrears ſhould accrue. In this ſituation, the Court will 
guide its diſcretion, by the ſame rules, as if, at firſt, execution 
had been taken out for the whole penalty : and, though rents 
2nd common annuities are not apportionable, either by law or 
equity; yet in equity, the maintenance of infants is always ap- 
portioned up to the day of their deaths, &c. becauſe it would 
be difficult for them to find credit for neceſlaries, if the pay- 
ment depended on their living to the end of the quarter. This 
caſe depends on fimilar principles, the annuity being for a ſepa- 


rate maintenance to a feme covert; and, as it appears that the 


quarterly payments were not originally foravard payments, by 
way of maintenance for the enſuing quarter (which might make 
a difference), but payable at the end of each quarter, in order 
to diſcharge the expences incurred in the three preceding 
months, we think it ought to be apportioned : and, therefore, 
the rule was made abſolute. 

Aſter a rule obtained to ſhew cauſe why the 7eft. ca. ſa. 
ſhould not be ſet afide, becauſe not warranted by the judg- 
ment, and becauſe there was no original ca. /a., the Court will 
permit the plaintiff to amend the ?eff. ca. /a. agreeable to the 
judgment, and direct the ſealer of the writs to ſeal an original 


ca. /a. to warrant it. 
. Habeas Corpus. 


'The queſtion in this caſe was, Whether the plaintiff, who 
had arreſted the defendant in the Marſhalſea court, and had him 
in cuſtody there, could, by a writ of habeas corpus ad reſponden. 
dium, remove the body of the defendant into this court, to anſwer 
to a new action here for the ſame debt? And on a motion to 
quaſh the writ, and cauſe ſhewn, PER Lord MAnsFitLD, Ch. 
J. There does not appear to be any inſtance of it, and there 
ſeem to me to be ſtrong reaſons againſt it.— It evas referred ii 
the Maſter to enquire inlo the practice of this and other courts, — 
AFTERWARDS, in Michaelmas term, the Maſter reported, 
that there was no inſtance of it in i court; that in the court 
of Common Pleas ſome few ſuch writs had iſſued, but he un- 
derſtood from Mr. F:thergil!, the oldeſt ſecondary there, they 


had not been litigated, and ought not, in his opinion, to have 


iſſued. That, in London, it is the practice for the plaintiff to 
be at liberty to remove the cauſe to the mayor's court from the 
ſheriff's court; but that the cy//sdy was not changed, the plaint 
only being removed by the /evatur. He added, that the de- 
fendant might, in the court below, by a ſummons, oblige the 
plaintiff below to proceed, or be nonpraſſed with coſts ; but, if 
he was removed into the cuſtody of the marſhal, he would have 
no method to compel the plaintiff to proceed here, or to yur 


his coſts below. Whereupon the Court ordered the rule for 
quaſhing the writ to be made abſolute. 


When the defendant removes the cauſe by habeas corpus from Smith v. James, 


an inferior court, and the plaintiff does not declare until the eos £ 


next term, the defendant is not entitled to an imparlance.— B. R 


The defendant removed this cauſe from the Palace-court by gs Reh. 752. 


habeas corpus cum cauſa in Eaſter term laſt, and he perfected 
bail in the ſame term. On the firſt day of this term a declara- 
tion was delivered, with notice to plead in four days; and a rule 
to plead having been given, judgment was ſigned on the firſt 
of June for want of a plea. On which the defendant obtained 
a rule, calling on the plaintiff to ſhew cauſe why the judgment 
ſhould not be let aſide for irregularity. THE QUESTION was, 


Whether, as the plaintiff had taken a term to declare, after bail 


was put in, the defendant was or was not entitled to an impar- 
lance? The Court, on the authority of Ray v. Biſſell, which 
was read from the Maſter's book, ſaid, that the judgment was 
regular. [© Ray v. Biffell, Tr. 5 Geo. 3. B.R.—The defend- 
ant removed this cauſe out of the Marſhalſea by habeas corpus, 
which was returnable five days before the end of laſt Eaſter 
term ; the defendant put in bail the ſame term. The plaintiff 
did not deliver his declaration until the firſt day of the preſent 
term. The defendant took out a ſummons before Mr. J. Yates, 
infifting that he ought to have an imparlance, as the declaration 
was not delivered before the eſſoin- day of this term. Mr. J. 


Yates directed the parties to attend at the fide bar to have the 


opinion of the Court, which they accordingly did. Lord 
Mansfield applied to Maſter Owen as to the practice, who 
thought that the rule, giving the defendant an imparlance, un- 
leſs the declaration was delivered before the eſſoin- day of the 


term, did not extend to caſes where the defendant removed the 


cauſe by habeas corpus from an inferior court. The Court con- 
curred, and refuſed the imparlance ; and Lord Mansfield added, 
Fan imparlance were granted, it would be only adding to the 
delay, for he conſidered ſuch removals in general as dilatory.”] 


Irregularity. Jones v. Amy- 
| | | 4 . beg Ter. 

A copy of a writ being againſt William Armytage, and the C3. 
notice to appear © Catherine Haller, you are ſerved, &c. was args & Br, 
held a fatal miſtake, and the Court made a rule ni to ſet aſide & bett v. Bates 
the proceedings—abſolute: | : and another, 

If the latitat be ſued out againſt the defendant by one Fa. ges. 

chriſtian name, and the alias by another, and the plaintiff after- . 3 
wards proceed, the Court will ſet aſide the proceedings for irre- 3 Ter. Rep. 660. 


gularity, Barber v. Lloyd, 
It was moved to ſet aſide the bill of Middleſex in this caſe, 3 = 


becauſe it was to anſwer the plaintiff in a plea of debt, inſtead of . K. 
E 2 Rs ng treſpaſs, 2 Ter. Rep. 513, 
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treſpaſs, and alſo to a bill to be exhibited in a plea of treſpaſs 
upon the cafe ; but The Court refuſed to grant the rule (1). 


Tethering to wet t is irregular to hold a defendant to bail in a//ump/izt, and 
. u. God g, in ene , Naur. 


Mic. Ter. then to declare in trover.— The plaintiffs, having held the de- 
37 Geo. 3. fendant to bail on an affidavit in afſirmpſit, delivered a declara- 
B. R tion in trover; and it was contended, that this might be conſi- 


7 Ter. Refs 50. tered as a declaration by the bye, and that, as the plaintiffs 


might declare in chief within two terms (which were not yet 

elapſed), they might now declare in trover, and then there 

would be no irregularity. Sed per Curiam : The proceedings 

are irregular. The declaration in trover is not a declaration by 

the bye; and if it were, it would be irregular, becauſe ſuch a 

| declaration cannot be delivered before a declaration in chief (2). 
Whale v. Fuller, It is irregular, if a captas be ſerved after the date of the re- 


| as 3 turn, and if there be not fifteen days between the ige and re- 
C. B. turn; but, if the defendant take the declaration out of the 
Hen B/ac$.222. office, he thereby waives all preceding irregularity. +» 
Fox et al. v, And the defendant mult take advantage of an irregularity in 
H. e ou the writ before appearance. It was moved that the proceedings 
38 Geo: 3. in this caſe ſhould be ſet aſide for the following irregularity in 
E . the writ, viz. that it was teſted the 22d of May, inſtead of the 


7 Pu. & BY. 22d of April. To this it was objected, that the defendant had 
not appeared; and, therefore, not being in court, was not com- 
petent to make the objection. But the Court were of opi- 
nion, that the defendant was bound to object in the firſt in- 
ſtance, and made the rule abſolute. | | 

Barlow a. Kaye, If an action be brought on a judgment which is irregular, 


ag” rae ; the whole proceedings may be ſet aſide in one rule. 
B. R The want of a continuance in the iſſue book delivered may 


4 Ter. Rep. 69. be entered at any time on the roll. — This was a proceeding by 


Wilkes, cfg. e, bill againſt the defendant, which was of Eaſter term laſt, and in 
= v6, £ 4.542: Tricuty term laſt the defendant pleaded the general iſſue, where- 
4 Geo. 3. upon iflue was joined Vt term; the paper book of the iſſue 
"6. has been delivered to tae defendant's attorney, whereby the 
2 Ji. 203, whole proceedings in this cauſe appear to be of Trinity term, 
| without any continuance from Eaſter to Trinity, or any alias 
prout pater, which is irregular, this being a procecding by bill 
of Eaſter term; and, therefore, it is now moved that the i ue as 
delivered may be ſet afide for this irregularity. On ſhewing 
cauſe, Curia: This is a nice objection, it is mere matter of 
form; and-we think the continuance, or alias prout patet, are 
not neceſſary in the iſſue paper, it may be entered at any time 

upon the rule. — The rule to ſhew cauſe was diſcharged. 
— 5 25 N Where judgment has gone by default on a promiſſory note, 
A Ges: 1 no irregularity, previous to the judgment, can be ſhewn as 

C. B. Ss 
1 Pul. & HB. . | 
369. (..) The ſame application was refuſed in H. 24 Ceo. 3. B. R. 
(2) Vide Dela es q. t. v. S range, aule, p. 44. | 


— —— 
—_— 


cauſe 
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cauſe againſt referring the note to the prothonotary ; but, if 
the judgment has been irregularly obtained, the defendant may 
move to ſet it aſide. | 


"$3 


It is too late to object to the plea- roll after the defendant has Combe, PN 


accepted the iſſue.—The defendant's counſel having moved 
for a new trial, cauſe was now ſhewn, and allowed ; and, con- 


Pitt Ea. Tet, 


5 Geo. 3. 


B. R. 


ſequently, the rule diſcharged. The objection was to the plea- 3 Burr. 1686. 
roll, which contained nothing but the declaration and the plea 244k. Rah. 525. 


of nil debet, whereas there was a plea in abatement which had 
been demurred to, but had never been deſerted, nor any judg- 
ment upon it entered on the roll, before vil d-bet was pleaded 
as the counſel for the defendant alleged), and which the plaintiff 
ought not to have dropped, but ought to have entered it on the 
roll: this, they ſaid, was an irregularity which would vitiate the 
whole; and the acceptance of the iſſue (in which this plea in 
abatement was omitted) could not cure it. BUT THE CouRT 
held this irregularity to be cured by the defendant's accepting 
the iſſue and paying for it: his objection ought to have been 
made at that time; it 1s too late to make it now. | 


Though a rule for time be not ſerved, yet, if no advantage Jans gui tam v. 
be taken of it, the irregularity may be faved by a ſubſequent Hutton, Fr. Ter. 
4s 7 1G 3. 


ſervice, On a motion to ſet aſide proceedings for irregularity, 
it appeared, that the plaintiff had taken out five rules for time 
to declare, and ſerved none of them on the defendant till the laſt 
was taken out, and then ſerved them all together, and, at the 
fame time, alſo delivered a declaration to the defendant. It 
was urged, that the rules, not being ſerved in time, were ex- 
pired ; and that, therefore, the defendant was out of court, 
and could not be ſerved with a declaration. Bur PER Cu. 
You might have ſigned a nonpros for not declaring in time 
but, having omitted that, and the plaintiff having now ſerved 
his rules, he redeems his irregularity, and you cannot now 
take advantage of it. | 


A rule for ſettino aſide an execution ſued out after the al- C 
S Mic. Ter. 7 


28 Geo. 3. 


lowance of a writ of error was diſcharged without coſts, the 
writ of error having been taken out againſt goed faith. On 


B. R. 
I Black. Reſt. 2 90. 


ates v. Weſt, 


B. R. 


ſhewing cauſe againſt a rule to ſet aſide an execution, upon the 2 Ter. Rep. 183. 


ground that the ca. /a. was iſſued after the allowance of a writ 


of error, and notice of it to the plaintiff's attorney. An affi- 


davit was produced, ſtating that the defendant's attorney had 
undertaken that the debt ſhould be paid, if the plaintiff's attor- 
ney would give time; which the latter had agreed to do, pro- 
vided u delay was intended by the other fide: but, after this 
agreement, the defendant had brought a writ of error. THE 
Cour diſcharged the rule under theſe circumſtances, conſi- 
dering the writ of error as ſued out againſt good faith; but in- 
aſmuch as the writ of error was a ſuperſedeas, and the plaintiff 


ought regularly to have moved to quaſh it, the rule was diſ- 


charged without coſts, | 
E 3 Though 
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_ . Though judgment has been irregularly ſigned, without filin 
Ea. Ter common bail for the defendant, according to the ſtatute, till 
37 3 3. After the ſucceeding term after the writ was returnable, and 


R. after the judgment itſelf has been entered up, yet the defend- 
ant, having given a cognovit, is eſtopped from objecting to the 
Irregularity, if, before the time of making ſuch objection, the 
plaintiff has filed common bail nunc pro tunc. 


Judgment. 


Mayor of Nor- 


| | Judgment may be entered up for a defendant, as of a term 
wich v. Berry, 


when pronounced, when he was alive, though he be ſince dead. 


one, &c, 

Hil. Ter. The judgment in this caſe was pronounced in Trinity term, 1767. 
9 r. 3. The defendant died in October, 1767. A rule was obtained 
4 for the plaintiff, to ſhew cauſe why the judgment ſhould not be 

| entered up as of Trinity term, 1767, the time when it was pro- 
nounced. And the Court thought it a very reaſonable one, 
* and made the rule abſolute (1). | 
opwood v. 2 hand 3 . 
As, judgment entered up by an attorney's clerk, in the name of 
Mic. Ter. the attorney without his knowledge, was ſet aſide, as irregular. 
It _ 3. A plaintiff cannot ſign judgment for want of a plea, with- 


y Burr, 2660. Out demanding one ; though the detendant has not taken the de- 
White „, Claration out of the office. —For, PER CURIAM : Although 
Dent, Mic. Ter, the defendant muſt take the declaration out of the office before 


39 Geo. 3. he pleads, yet as he may take it out the very hour before he 
E 5 55. pleads, the plaintiff ought not to ſign judgment without de- 
341. manding a plea. 5 

Dyche v. Bur- Judgment may be ſigned for want of a plea at any time, 


goyne, Mic. Ter. after twenty-four hours from the time of the plea demanded 
27 Geo. 3- — The Court, however, in this caſe, gave the defendant leave 
\ Tim Rep. 4 54. to plead, upon payment of coſts. 


Bowles e al, v. But it cannot be ſigned for ſuch default, until the expira- 


Edwards, tion of twenty-four hours after demand of a plea, whether 
Mic. Ter. the time for pleading be or be not expired when ſuch demand 
B. K is made. 


4 Ter, Rep. 118. If a defendant ſuffer plaintiff to file common bail for him 
Palle v. Rendle, under the ſtatute, the latter may, upon the expiration of the 
Hil. Ter. rule to plead, ſign judgment for want of a plea without any 
49 8 demand of a plea (2); for a defendant not finding bail for 
8 Ter, Rah. 465. himſelf, is not entitled to a demand of a plea. 1 


by y- — 


— 
1 * 


(1) See 17 C. 2. c. 8. and 8 & 9 ,. 3. c. 11. The former (ſect. 1) 
relates to the death of cither party between verdict and judgment; the 
latter (tet. 6) relates te the death of either party after an interlocutory 
Judgment, and before final judgment. 

(2) Alter, where the defendant enters an appearance, though he 
docs not take the declaration out of the office. Vide ite v. Dent, 


fepra. N : 
Th 
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The plea of folvir ad diem cannot be entered in the general Lockhait et «l. 
iſſue book: but if the defendant, who is entitled to an impar- 33 
lance, do enter it there before the plaintiff is entitled to a plea, 34 Geo. 3. 
it operates as a waiver of the impariance, and enables the plain- B. R. 

tiff to ſign judgment as for want of a plea. Debt on bond by 5 7. 84+. 661. 
original: the defendant, having privilege of parliament, neg- 
lected to appear at the return of the ſummons, and the 
plaintiff iſſued out a di/tringas againſt him; the defendant 
having appeared on the 3oth of May, three days before the 
end of Eaſter term, the plaintiffs on the ſame day delivered a 
declaration againſt him, with notice to plead in four days, 
and a rule to plead was given; on the 31ſt a plea was de- 
manded ; on the 3d of June the defendant demanded oyer and 
a copy of the bond, which was given the next day. On the 
5th of June the defendant made this entry in the general iſſue 
book, with the clerk of the judgments, * The defendant 
« pleads the general iſſue of ſolvit ad diem.” On the 14th 
8 
of June the plaintiffs ſigned judgment for want of a plea. 
Upon this the defendant moved to ſet aſide the judgment, and 
the writ of fieri facias executed thereon, on two grounds; 
firſt, that as the declaration was not delivered four days before 
the end of the term, he was entitled to an imparlance ; but, 
2dly, if he were not, that his plea was regular. —The Court 
(after conferring with the maſter) ſaid that the judgment was 
regularly ſigned. That the plea of ſolvit ad diem, concluding 
with a verification, could not be entered in the _ iſſue 
book; but that, though it were not good as a plea, becauſe 
improperly entered, it operated as a waiver of the defendant's 
right to imparle; like the common caſe where a defendant puts 
in an improper plea in abatement, which, though not good as 
a plea in abatement, ſuperſedes the neceſſity of a rule to 
plead. And that this being a mere matter of practice, how- 
ever doubtful the reaſon on which it was founded might be, 
it ought now to obtain, the maſter certifying this ta be the 
| uniform practice of the court. —Rule diſcharged. | 
By the practice of the Court, when a day is fixed for plead- Oxley». Bridge, 
ing, &c. that day is conſidered as continuing till the office 3 
opens next morning, and that you are regular if you comply * 3. R. 
with the rule before that time. I Doug. 67. 
But in this caſe it was held, that on a rule to plead, &c. in Haſelar v. 
four days, if the defendant delay till the morning of the fifth _—_ Tr. Ter. 
day, the plaintiff may ſign judgment. — This was an action on ts 1 
= a bond — Plea, judgment recovered, - Replication, nul tiel r Dog. 197. 
record; which was delivered with a rule to return the paper- 


} book in four days. The paper-book was not offered to be 
y returned till the morning of the fifth day, before the opening 

of the office, when the plaintiff refuſed to receive it, and im- 
e mediately entered up judgment, and took out execution. 
" Upon this the defendant obtained a rule to ſhew cauſe, why 
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the judgment, and ſubſequent proceedings, ſhould not be ſet 


Thomſon v. 
Ryall, Hil. Ter. 
31 Geo. 3. 

B. N. 
4 Ter. Ref. 195. 


aſide for irregularity. And in ſupport of the rule, the above 
caſe of Oxley v. Bridge was relied on, as directly in point, to 
ſhew that, by an equitable extenſion of the four days, they 
are ſuppoſed to continue till the office open on the morning of 
the fifth. The other ſide infiſted, that in Oæley v. Bridge, 
there muſt have been ſome particular circumſtances which diſ- 
tinguiſhed that caſe from the preſent. —Lord MANSFIELD, 
Ch. J. having aſked the maſter what the practice was, he ſaid 
that, ſtrictly, the plaintiff was entitled to fign judgment, if 
the paper-book was not returned on the evening of the fourth 
day, although it is a very common indulgence to allow him 
till the next morning, Lord MANSFIELD was inclined to 
believe that Oxley v. Bridge differed in circumſtances from 
this caſe; and was clear that a judgment entered up agreeably 
to what the maſter had certified to be, in ftriftneſs, the practice 
of the court, could not be ſet aſide for irregularity.—Rule diſ- 
charged. - 

Andit is now ſettled, that on a rule to plead, reply, &c. in four 
days, if the party on whom the rule is made delay complying 
with it till the morning of the fifth day, the adverſe party may 
refuſe to receive it, and ſign judgment.—To a plea of a 
judgment recovered, the plaintiff replied nul tiel record, which 
he delivered with a rule to return the paper- book in four 
days. This rule expired on the Saturday ; but the defendant 
did not offer to return it till the Monday morning following 
before the opening of the judgment office, when the plaintiff 
refuſed to receive it, and immediately ſigned judgment. A 
rule having been obtained to ſhew cauſe why the judgment 
ſtould not be ſet aſide: on ſhewing cauſe, the above caſe of 
Huſelar v. Anſell, where it was expreſsly decided that the 
party is bound to return the paper-book on the fourth day, 
was relied. And on the other ſide it was urged, that that 
caſe was directly contrary to another in the ſame book, viz. 
the above caſe of Oxley v. Bridge; where it was held that 


when a day is fixed for pleading, &c. that day is conſidered as 


continuing till the office opens the next morning. BUT THE 


CovRr, after obferving that it was difficult to reconcile the 
different caſes on this point, ſaid that he late/?, that of Haſe- 


lar v. Anſell, warranted the judgment in this caſe; aud that 
that caſe was decided after conſulting the officer of the court. 


Wallace v. the 

Dacheſ, of 
Cuniberiand, 
Tr. Ter. 


3 
4 Ter. E. f. 370. 


—Rule diſcharged. 

Tf a defendant, after craving cyer of a bond, do not ſet forth 
the whole condition, the plaintiff may ſign judgment as for 
want of a plea, or the Court will quaſh the plea, —T his was 
debt on bond. The defendant, after craving oyer of the bond 
and condition, ſet out in her plea the condition, omitting the 
reciting part which preceded the condition, on which it was 
therefore moved to quaſh the plea, becauſe it did not contain 

5 a true 
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3 true recital of the whole of the condition. It was now op- 
poſed by the counſel for the defendant, on the ground that, the 


recital was whoily immaterial ; but if the Court thought it 


neceſſary that it ſhould be ſet out in the plea, they prayed leave 
to amend. PER CUuRIaw : By craving yer the defendant un- 
dertakes to ſet out in the plea the whole condition, including 
the recital, in ſo. many words; and not having done fo, the 
plea is bad. And they ſaid that the plaintiff would have been 
warranted in ſigning judgment as for want of a plea; and 
that though in this caſe no time (1) was gained by the de- 
fendant's attempt, yet in moſt caſes a falſe recital was made for 
the purpoſe of delay. And, therefore, to prevent a ſimilar 
attempt in future, they would not permit the defendant to 
amend.-—Rule abſolute: (2). 


57 


A plaintiff cannot ſign judgment for the defendant's refuſing Oneale v. Price, 


to pay 4d. for the warrant of attorney, when the copy of the 
declaration is delivered to him. When the plaintiff's attorney 


delivered the copy of the declaration to the defendant's attor- 4 Ter. Rah. 370. 


ney, he demanded a groſs ſum for the warrant of attorney and 
for the copy of the declaration, and ſigned judgment on the 
latter refuſing to Pays on the rule of court of the 5 Ann; by 
which it is ordered, “that the defendant's attorney, at the 
time of the delivery of the copy of the declaration, or taking 
thereof out of the office, ſhall pay 4d. for the warrant of at- 
torney; and if he refuſe, the plaintiff's attorney may ſign 
judgment againſt the defendant in ſuch action, by default.“ — 
It was moved to ſet this judgment aſide for irregularity; on 
the ground that the rule had never been ated upon.—And Per 
Curiam: There is no inſtance in which judgment has been 
ſigned for not paying for the warrant of attorney; at leaſt in 
modern times. "The practice has been to make a demand for 


the warrant and the copy of the declaration together; and it 


is admitted that for not paying for the latter, judgment could 
not have been ſigned. Rule abſolute. 


(1) It appeared that the plaintiff had not loſt a trial. 

(2) Ferguſon, bart. and others v. Mackreth, H. 24 Gro. 3. B. R. To an 
action of debt on bond, the defendaat, after craving oyer, ſet it out truly, 
and pleaded payment by rhe principal, he being a ſurety. Plaintiff re. 
plied, and put the pleas in iflue, and then ſerved the defendant's attor- 
ney with a rule to abide by his pleas, and gave notice of trial. The de- 
fendant returned the paper-book ; ſetting out a falſe oyer of the bond, 
and pleading as before. On which the plaintiffs enrolled the true condi- 
tion, and demurred. On the day of argument, which was the laſt pa- 
per cay of the term, the defendant's counſel objected to irs being ar- 
gued, becauſe it was the laſt paper day. But be Cours, on hearing the 
above facts ſtated, directed an affidavit of them to be made; made a rule 
for ſtriking out all the pleadings. of the defendant, that the plaintiffs 
ould have judgment; and that the defendant's attorney ſhould pay all 
the coſts. And they intimated a ſtrong inclination to grant an attach- 
ment againſt him. | 


In 


— 
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Atterbury v. In this caſe it was deeided, that judgment could not be 
23 Ter. ſigned, for non-payment for the iſſue- money, if the plaintiff 
c. B. demanded more than his due. — The plaintiff ſigned judgment, 
2 B/ack, Rep. becauſe the iſſue was not paid for. The defendant alleged 
2595. that the plaintiff charged more than was due.—Cuk1A: It is 
fufficient if the defendant be ready to pay all juſt demands, 
We think the plaintiff's judgment cannot ſtand, being 
grounded on an overcharge. But as it does not appear that 
the defendant tendered what was juſtly due, or declared him- 
felf ready to pay it, he is not entitled to coſts, — Judgment ſet 
| aſide, without coſts. | 

Parker gu m Ss in this caſe the Court ſeeing reaſon to ſuſpect that a gui 
v. Mactarlan, fam action was proſecuted merely for the iſſue money, they on 
ns ee motion permitted it to be paid into court, to abide the event of 

. the fuic(1): | | 
5 Ter. Reh. 13. And where to an action of aſſumpſit the defendant pleaded 
Fuller v. Of- the general iſſue as to all except 21. 8s. 9d. and a tender as to 
_ Ter. that. And the plaintiff delivered the paper-book with notice 
T3 of trial, and the defendant returned it within the time limited. 
$ Tir. Rep. 447. And the plaintiff figned judgment, becauſe the defendant had not 
paid his ſhare of the paper-book when he returned it. The 
Court ſet the judgment aſide for irregularity ; and the rule 
Hil. 35 Geo. 3. was in this caſe, upon a conference with the 
Judges of the Common Pleas, declared to be general, without 
diftinguiſhing between thoſe caſes where the whole, and thoſe 
where only a part of the iſſue money was to be paid on re- 

| turning the paper-book. 

Fotham v. Bg- And the Court will not allow a plaintiff to ſign judgment, 
Haw, Tr. Ter. becauſe the defendant refuſes to pay for half the paper-books 


35 _— delivered to the judges ; this cafe being within the rule. Hi. 
1 Pw. SB. 35 Geo. 3.— The arguing of a demurrer in this caſe was op- 
* poſed, on the ground that the defendant's attorney had refuſed 


to pay for two of the paper- books delivered to the judges ac- 
cording to the rule of court. Mic. 6 G. 2. Imp. C. B. 35% 
ed. 4.—THE Cour at firſt doubted, but upon enquiry find- 
ing that the court of King's-bench (2) had conſidered a ſub- 
ſequent rule (3) (which had alſo been adopted in this court), or- 
dered that no judgment ſhould be figned for non-payment of 
iſſue- money, as controlling the former rule, ſaid they ſhould 
follow the ſame conſtruction, and held the money to be paid for 


JR 9 : ane. \ ll 1 


(1) A rule of court was afterwards made in Hl. 35 Geo. 3. that no 
judgment ſhould be figned for non-payment of the ifſue-money. See 
RULES GENERAL. Os : 

(2) Fuller v. Ofborne, ſupra. | ; 

(3) Hi. 35 Geo. 3. It is ordered, that after the firſt day of next 
term, no judgment ſhall be figned for non-payment of iſſue- moncy, but 
thar the iffue-money ſhall remain to be taxed as part of the colts in the 
cauſe. : : 


the 
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the paper-books as coming within that rule, and therefore re- 

fuſed to allow judgment to be ſigned without argument. | 
But before the practice was ſo ſettled, it was held in this Jones v. Bryant, 

caſe, that the plaintiff did not waive his right of igning judg- Mic. Ter. 

ment for not paying the iſſue-money, by giving notice of trial 3* Tn * 2 

after demanding it. 5 Ter. Reh. 400. 
The plaintiffis attorney in this cauſe, added the /imilitr to Boone v. Eyn, 

the end of his replication, and delivered the iſſue with notige Tr. Ter. 

of trial to the defendant's attorney, who received it, but did ? 3 

not pay the iſſue- money. In conſequence of which, the plain- , Hen. Black. 

tiff's attorney ſigned judgment, without giving a rule to re- 254. 

join. It was moved that this judgment might be ſet aſide for 

irregularity, on the ground that a rule to rejoin ought to have 

been given. But after cauſe ſhewn, the Court adviſed with 

the prothonotary (who ſaid that the practice was, not to give 

a rule to rejoin where the defendant had received the iſſue with 

the ſimilitèr added by the plaintiff, and not ſtruck it out. And 

they diſcharged the rule with coſts (1). 
fn anſwer to a rule for ſetting aſide an i Wanſey v. 

ment for irregularity, becauſe it appeared to have been ſigned r ai 

on the 2d of November, and common bail was not filed by 73 . f. 

the plaintiff till the 3d, it was ſworn that the judgment was 5 Ter. Rah. 65. 

not in fact ſigned until after common bail was filed; and it 

| was ſtated on enquiry at the office, to be the uniform practice 

; to ſign judgment on the 2d of November, before the effoin- 

day, in all caſes where common bail is filed between the 2d 
and 6th of November.—The Court therefore diſcharged the 


a rule. 

5 Where an action is brought on a judgment recovered in this Bates i tam v. 
b court, and after judgment tue defendant brings a writ of error, Lockwood, 

- and obtains a rule to ſtay proceedings in the mean time, and ap" 

d the plaintiff dies before judgment is affirmed, the Court will 1 

- not permit judgment to be entered nunc pro tunc.— Upon an 1 Ter. Rep. 637. 
. application to enter judgment unc pro tunc, it appeared that a 

1 had been obtained in an original ſuit in this court, 

- in Hil. Ter. 25 Ges. 3. between theſe parties. In Eaſter term 

- following, an action was brought by the plaintiff upon the 

ff judgment, to which the defendant pleaded nul tiel record. Af- 

d ter verdict and judgment for the plaintiff, a writ of error was 

Ir brought inthe Exchequer Chamber ; and the defendant obtained 


a rule to ſtay proceedings in the mean time. In Hilary Term, 


A 26 Geo. 3. the defendant in error died before judgment was 

"0 affrmed; and in Trinity Term following, his attorney ſigned 

ec judgment in the ſecond action. That judgment was ſet aſide 

this term for irregularity, upon which the preſent rule was 

xt ns | 

t 

be (1) Impey's N. Inſ. Cler. ed. 2. p. 292, was cited to ſhew that the ö 
| Tyle to rejoin was neceſſary. f 3 | 

de FFF obtained. i 
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obtained, CR TA: There is a diſtinction between the caſes 
where an action is brought upon a judgment of the court of 
Common Pleas, and where brought upon a judgment of this 
Court. In the firſt cafe the Court will not ſtay pr. ceedings 
pending a writ of error, without the defendant's giving judg- 
ment in the ſecond action. But if it be brought upon a 
judgment in this court, theſe terms make no part of the 
rule; becauſe in genera}, actions on judgments are vexatious, 
and the plaintiff, might have his execution on the firit judg- 
ment. The cafes where judgment has been permitted to be 
entered nunc pro tunc have been where the delay has pro- 
ceeded from the act of the Court, "There have been fome 
cafes where, there having been a frivolous delay, the Court 
has interpoſed, and has not ſuffered any advantage to be taken 
of it; but where a party proceeds acco:ding to the common 
courſe of law, by bringing a writ of error, there the Court 
cannot interfere. Rule diſcharged, | 


5 he Where judgment has not been entered within a year and a 
Mic. Ter. day, on a warrant of attoruey given with a 5% ovit band, and 
29 Geo, 3. the obligee does not apply to the Court for leave to enter it, 

C. B. till after the death of the perſon on whoſe death it is payable, 


3 Er. Black. 94+ the Court will not orant leave, without a rule to ſhew cauſe; 
for a pf obit bond is a ſecurity of a doubtful nature. It was 
moved to enter up judgment on a warrant of attorney, on an 
affidavit ſtating that a bond for 1800]. was given by the de- 


fendant to the plaintiff in the year 1780, conditioned for the 


payment of gool. (in confideration of 400l. advanced at the 
time of the execution of it) on the death of the defendant's 
father, in cafe the defendant ſhould furvive, together wich the 
warrant ; that the father died in September laft, and the fon 
was ſtiil living. Put THE Court ſaid, that in common 
caſes, where judgment has not been entered on a warrant of 
attorney within a year and a day from the date, it was necel- 
fary to apply to the Court for leave to enter it; and as this was 
a þ?ſt obit bond, a ſecurity of a queſtionable nature, which had 
been often diſputed with ſuccels, leave to enter up judgment 
ought not to be granted without a rule to ſhew cauſe, If 
judzment is entered immediately on giving the warrant, or 
within a year and a day after, tranſactions of this fort may 

- probably A brought to the knowledge of the family of the 
oblizor, and a guard raifed againſt fraud and impoſition. But 
if the obligee waits till the death of the father or relation, the 
Court will prevent his having immediate execution, by which 
he might force the obligor to ſubmit to ſuch terms as he 
ſhould think proper to impoſe, and will require him to give 
due notice of his intention. 


555 Where the plaintiff in ejectment is nonſuited at the trial 
v. Copeians, for want of the defendant's confefling leaſe, entry, and ouſter, 
Mc. Ter. he is not entitled to ſign judgment againſt the caſual ejceior 
RS | = 
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till the pea comes in on the day in bank. A rule had been 
obtained calling upon the defendant to ſhew cauſe why the 
writ of poſſeſſion which had been iſſued in this cauſe ſhould 
not be fet alide for irregularity, and the poſſeſſion reſtored, &c. 
The ground of the motion was, that the deiendant not having 
confeſied leaſe, entry, and ouſter, at the trial, in conſequence 
of which the plaintiff was nonſuited, the latter had immedi- 
ately entered up judgment againſt the caſual ejector, and taken 
out the writ of poſſeſſion before the ps/?ea came in on the day 
in bank. The Gurt, upon reference to the maſter, were per- 
fectly ſatisfied of the irregularity ; and ſtated the practice from 
Lilly's Pra. Reg. tit Poſtea (1), to he that after a nonſuit at 
niſi prius for want of the defendant's confefling leaſe, entry, 
and ouſter, the writ of poſſeſſion cannot be taken out till after 
the poſtea comes in on the ay in bank; and Lord Kenvos, 
Ch. J. added, that if the practice in C. B. (2) were otherwiſe . 
ſettled, that would not alter the mode of proceeding in this 
court, and he thought the latter method beyond all compa- 
riſon the he, However, as no reaſon appeared on the merits ; 
why the laſſor of the plaintiff was not entitled ultimately to re- 
ceive poſleiion, it wes agreed that he ſhould remain in poſ- 
ſeon: and it was referred to the maſter to ſettle what da- 
mages the defendant had ſuſtained by the premature iſſuing of 
the writ of poſſelnon. | | 
If a plaintiff obtain judgment upon one of ſeveral counts in Spicer 2. Teaſ- 
a declaration, he is entitled to the coſts of the whole. And if dale, Mis. Ter. 
— ; . s 40 Geo. 3- 
after entering up judgment for himſelf, upon two counts he C. B. 
diſcover an error in one of them, he may waive his judgment 2 P. & By. 
on that count, and enter it for the defendant. The plaintiff 45: | 
in this caie declared upon a bill of exchange; the declaration | | 


— 
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(1) 2 vol, 423, ed. 1733. And this agrees with Turner and Barnaby, 
Sail 2 39. | 

(2) Throgmorion d. Fairfax v. Bentley, H. 27 Geo. 3. C. B. It was 
moved for a rule to ſhew caule why judgment againſt the caſual ejector, 
and the writ of poſſeſſion iſſued rhereon, ſhould not be fer aſide for the 
defendant's not having confeſſed lenſe, entry, and ouſter, at the trial, 
whereby the plaintiff was nonfuired. The queſtion was, Whether 
uagment could be Hgned, and the writ of poſſeſſion taken out, before tne 
day in bank. Oa ihewing cauſe, the words in the conſent rule, that in 
default thereof [f. e. confeſſing leaſe, entry, and ouſter), judgment be 
entered egainſt the defendant were relied upon, and Sy. Prac. Reg. 441, 
3, zd ed. was cited. The Court took time to confider of the queſtiaa ; 
and it appearing that the uſual practice had been to ſign judgment and 
take out the writ of poſſeiion immediate:y after the trial, they held 
that the proceedings in this caſe were regular, and diſcharged the rule. 
The Ch. J. obſerving that there was leſs poſſible inconvenience in this 
practice than otherwiſe: He alſo obſerved upon the difference between 
1 | the conſent rule and the condition rule; the latter expreſsly ſtays execu- 
. tian, but by the other it is expreſsly conſented that judgment may be en- 
? tered in default of defendant's confeſſing leafe, entry, and ouſter. | 
1 containæd 1 
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contained three counts; to the two firſt the defendant demur- 
red, but judgment was given for the plaintiff, who then en- 
tered a Holle proſegui as to the third; coſts having been allowed 
to the plaintiff upon all three counts, he entered up judgment 
for himſelf upon the two firſt ; but afterwards finding a miſ- 
take in the ſecond count, he altered the judgment by entering 
it for the defendant upon that count. The bail being ſued, it 
was moved to ſet aſide the judgment on two grounds; firſt, 
becauſe the plaintiff was not entitled to coſts upon the two 
laſt counts of the declaration; and ſecondly, becauſe after en- 
tering up judgment for himſelf on the ſecond count he had no 
authority to alter it. On ſhewing cæuſe againſt the rule, it 
was contended that by the practice of the Common Pleas, if 
the plaintiff obtain judgment upon one count, he is entitled to 
the coſts of the whole declaration (1); and that in the preſent 
caſe the plaintiff, on diſcovering his miſtake, had a right to 
waive his judgment on the ſecond count and enter it for the 
defendant. I IIE Cour were of opinion that the plaintiff 
had a right to waive his judgment on the ſecond count, and 
that the bail ought not to be allowed to hold him to it, againſt 
his inclination ; and agreed, with reſpect to the coſts, that the 


practice of this court had been correctly ſtated on the part of 


the plaintiff, But Buller, J. added, that the practice of the 
King's-bench was different, and indeed more reaſonable ; for 
there, if judgment be given on demurrer for the plaintiff on 


ſome counts, and for the defendant on the others, the plaintiff 


Milbourre v. 
Nixon er al. 
Tr. Ter. 
27 Geo 2. 

B. R. 
2 Ter, Rep. 40. 


is entitled to coſts on thoſe counts only on which he has judg- 
ment, though coſts are not allowed to the defendant on the 
others (2); and that an intention had been intimated in this 
court of altering the practice, though he believed it had never 
been done. Rule diſcharged. _ GE 
No proceedings having been had for above a year, the 
plaintiff two days before Hilary term gave notice of his in- 
tention to proceed : two days after the term he ſerved a rule to 
plead; and the ſame vacation judgment was ſigned for want 


(1) See Brydges v. Raymond, 2 Bl. 800, ante, vol. II. p. 744 ; and 
Norris v. Waldron, 2 Bl. 1199. ante, vol. I. 227. But it is ſtated by 
Le Blanc, Serjt. 8 Term. Rep. 467 (ſee general ſupplement to this work, 
title CosTSs), that in Tr. 32 Geo. 3, the court of Common Pleas held, 
that a defendant who had ſuffered judgment by default as to part of a 
declaration in covenant, conſiſting of one count only, and pleaded to the 
reſidue, upon which iſſue was joined and found for him, was entitled 
to the coſts of that iſſue. 5 
(2) See Henderſon v. Rumbold, Hil. 4 Geo. 3. K. B. Sayer's Coffs, 2123 
Aftley v. Vaung, vol. II. 744; Butcher v. Green, ibid.; Day v. Hanks, vol. 


II. 745; Braithwaite v. Bradford, vol. II. 746; Cue v. Sayer, 2 Burr. 


753; Duberiy v. Page, vol. II. 756; Dodd v. Joddrel, vol. II. 770; 
Greenhow v. Iliev and others, Barnes, 136, and Brooke v. Willet, vol. II. 
771; Kirk v. Nowell, vol. II. 755. | 4 
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of a plea; which was held to be regular; for though the judg- 
ment appeared to be ſigned as of Hilary term, the defendant 


had had, in fact, the benefit of the rule for a whole term. 


Jury Special. 


Davenport moved for directions to the Maſter to ſtrike out Rex v. Hart, 

twenty-four of the ſpecial jury ex parte, in caſe the defendant 2 rg 
and his agents ſhould omit to attend the Maſter's next ap- B. X. 
pointment. The motion was founded on an affidavit of three Coup. 412+ 
appointments having been made, and their declining to ftrike 
out till a day ſhould be appointed for the trial. Lord Afans- 
field was clear the Maſter might do it without any direction 
from the Court ; and declined giving him any in particular, 
but had no doubt he might do it now, juſt as if he had pro- 
ceeded laſt term; and that it was right for him to act as uſual, 
unleſs there ſhould appear any particular reaſon to the contrary. 
In the preſent caſe there had happened no change of ſheriffs : 
which, as Lord Mansfield obſerved, had been given as a reaſon 
why the ſame jury ſhould not ſerve for the trial of the cauſe, 
which had been already ſtruck for a former intended trial. 
But he ſaid, he did not ſee the reaſon why the change of the 
ſheriffs in the mean time, ſhould make any difference. The 
Court were then informed that the court of C. B. had deter- 
mined that it ſhould be ſo, and that the change of the ſheriffs 
N no difference; AND LoRD MANSFIELD approved 
ot it. | 


Mandamus. 

A mandamus to go to an election upon judgment of ouſter, Rex v. Corpora- 
cannot be moved for, till judgment be actually ſigned; and the 5 = "cha Lee, 
proſecutor is entitled to the priority of this motion for a wanda- 3 e 3. 
mus, in preference to any other perſon. | B.R. 

2 3 Burr. 13$6. 


 Nonpros. 


In treſpaſs againſt ſeveral, the nonpros ought to be joint, not Pryce, bart. . 
diſtin, againſt each. This was an action of treſpaſs brought Foulkes e 4. 
againſt ſeven defendants. There were two writs of /atitat. . Geo. 3. 
Four of the defendants were named in one of them, and three B. R. 
in the other (for, there cannot be more than four defendants 4 Burr. 241K 
included in the fame latitat). The plaintiff not declaring 
within the limited time, the ſeven defendants ſigned ſever 
diſtin& judgments of nonpros againſt him. The plaintiff ob - 
jected to this proceeding, as being irregular; for, that there 
ought to have been but one judgment againſt him for * de- 

| endants 


64 | : Pracite (Nonpros). = 


fendants jointly, not a ſeveral judgment for each defendant; 
Tre Cour were of this opinion, and accordingiy ſet them 
| aſide, as irregular. | 
Milliken v. Fox The Court will not allow a defendant to ſtrike out the entry 
et a/. Mic. Ter. of a judgment of nolle praſegui entered by the plaintiff, as to one 


Geo. 3. , , : 
38 pag 3 of the counts of his declaration after it has been demurred ts ; 
x Pul, & Bi, nor will it, in that ſtage of the proceedings, determine a queſ- 
£57» tion of coſts reſpecting ſuch a count.—It was moved, on the 


behalf of the defendant, that the plaintiff might ſhe cauſe why 
the entry of the judgment of nale proſegui, as to the firſt count 
of the declaration in this cauſe, ſhould not be ſtruck out, or why 
the plaintiff ſhould not pay the coſts of the count on which tae 
nolle preſequi was entered. EyRrE, Ch. J.— The ſingle queſtion 
is, Whether the plaintiff has a right to enter a olle praſequi in 
this ſtage of the proceeding ? Relictd werificatione non vull ulie- 
rius proſequi is to be found in every book of entries. The 
right to coſts is a matter for future conſideration. —Rule 


| refuſed. | 
ex Baxter, The defendant is bound to ſearch in the office, whether the 
26 Geo. z. Plaintiff has brought in the iſſue roll, before he ſigns judgment 
B. F. of nonpror, even though he may have ſearched on the expira- 


1 Ter. Rp. 16. tion of the rule to bring in the roll; for it is like the caſe of a 
plea, where, if it be not put in on the day the rule expires, and 
the other party does not take advantage of it immediately, he 
may deliver his plea any time before judgment is actually ſi gned 
againſt him. x EN 

Powell v. White In a joint action againſt ſeveral, the plaintiff cannot be non- 

47 al, Ea. Ter. e 

19 Geo. 3. Pralſed, unleſs by all the defendants.— The judgment of non- 

z. RB. pros in this cafe was ſet aſide for irregularity: the circum- 

x Derg. 168. ſtances were, that the plaintiff had ſued out a bailable writ 
againſt three, that one was arreſted, and put in bail, and, the 
Plaintiff not having declared againſt him within two terms, he 
ſigned judgment, the other two defendants not having appeared 
to the writ. TE CourT were clearly of opinion, that, in a 
joint action, the plaintiff could not be 7722-p:;/ed by one, or 
ſome of the defendants, without the others (1). . 

Non ſuli. 


(1) But where two defendants in hit, ſevered in pleading, and 
the one pleaded a bankruptcy, which, on iſſue joined, was found for him, 
ir was held, that the plaintiff might enter a nelle proſegut as to him, and 
ſtil! procced to final judgment and execution againſt. the other, NA, v. 
Ing ham, B. R. E. 18 Geo. 2. 1 Lilſ. 8g. Vide alfo Weler v. Garton, B. R. 
T. 30 & 31 G9. 2. 1 Burr. 358. where it was held that, when there is 
judgment bv default againſt one defendant, in a joint action, the other 
cannot 297/27 the plaintiff at the trial, on iſſue joined by him; nor, if the 
plaintiff neglect to proceed to trial, can he obtain judgment as in caſe o 
a nenſuit under 14 Geo. 2. c. 17-1. 1. 

Pbii hot v. Miller, B. R. T. 23 Geo. 3. was an action of treſpaſs againlt 

two, who ſevered in pleading, and one of them figned judgment of 292+ 
7, 


* 
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Non fuit. 


In treſpaſs againſt /everal, if any ſuffer judgment by default, Harris v. But- 
the plaintiff need only give evidence to affect the reſt ; and it e e 
is matter for the jury, whether the treſpaſs proved be the fame 15 Geo. 3. 
as that confeſſed ; but the plaintiff cannot be nonſuited. B. R. 

If one of two defendants ſuffer judgment by default, and the 2 itt 
other go to trial, the plaintiff cannot be nonſuited as to him; San . 1 
but ſuch defendant muſt have a verdict, if the plaintiff fail to jams, Tr. Ter. i! 
make out his caſe. 30 Geo. 3. bf 

Judgment, as in caſe of a nonſuit, may be given in a traverſe 
of a return to a mandamus.—A mandamus having been granted In _.. 15 

A a e King, on 4 
to the defendants to admit a freeman, they made a return to it, the proſecution 15 
which was traverſed; and the plaintiff not having proceeded to of T. Allen, v. | 
trial at the laſt aſſizes according to the practice of the Court, a T0 3 = 1 
rule was obtained to ſhew —1 why there ſhould not be the E. Ter. Wt 
like judgment as in caſe of a nonſuit. This was oppoſed, on 32 Geo. 3. Hit 
the ground of the 14 Geo. 2. c. 17. only extending to © cauſes _ 1 a 
between party and party. But The Court ſaid, that they were 1 — OI 
informed by the officers of the crown, that there were ſeveral 
inſtances in which the Court had given the like judgment as 
in caſe of a nonſuit in ſimilar caſes. —Rule abſolute. 

If iſſue in a London cauſe be joined early enough in a term Munt ef al. v. 
to enable the plaintiff to give notice of trial for the fittings Tremamondo, 


| . a > > Hil, Ter. 
after that term, the defendant is not entitled to judgment as in 32 Geo. 3. 


caſe of a nonſuit for not proceeding to trial, unleſs the plaintiff R. 1 
has, in fact, given notice of trial. Ns 4 Ter. Rep. 557+ 

But the practice in the Common Pleas is different; for in amo. e I 
this caſe it was held, that where iſſue is joined early in a term, 3 Gen. 3. 
notice of trial myſt be given in the ſame term. It was moved C. B. * 
for judgment as in caſe of a nonſuit, iſſue having been joined in He. Blast. 65. | 
this cauſe within the ſix firſt days of laſt term, and no | 


notice of trial given. And the Court were of opinion againſt 


B. R. 
3 Ter. Rep. 662, 


— 
r 
* 3 — * 


. —— | 


pros, and ſued out execution thereon. The execution was a ca. /a. in | 
treſpaſs on the caſe, inſtead of treſpaſs. The judgment was of E. 23 it 
Ceo. 3. On a rule to ſhew cauſe why the judgment and execution ſhould 
not be ſer aſide for irregularity, Buller, Juſtice, ſaid, there was a great 


| difference between a nolle proſequt (as in Note v. Ingham) and judgment 
; | Cf nonpros, for that, by the latter, the plaintiff is put out of court as to all 
the defendants. He cited Parker v. Lawrence, Cam. Scucc. H. 11 Jace 


1. Hb. 70. Slowlry v. Eveley, Cam. Scacc. T. 12 Fac. 1. Hob. 180. Wai i! 
v. Biſbop, B. R. H. 7 Car. 1. Cro. Car. 239. 243+ and Weller v. Goyton, 1 1 


5 Burr, 353. However, he ſaid, as the judgment was of a former term, it 
could not be ſet aſide upon motion, but muſt be rev erſed by writ of error. 
e Bu, as to the execution, the Court ought to interfere, becauſe it cauld 
f not be got at by writ of error, and the party had no other remedv. The t 
rule was made abſolute for ſetting aſide the execution, the plaintiff under- ft 
lt taking not to bring an action. | | 


. Vor. V. F the 1% 


, 
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the plaintiff, as there was time enough in the term to have 

given notice, and, therefore, they made the rule abſolute. 
Baker v. Neu- But the plaintiff has the whole of the term, next to that in 
man, Hil Ter. which iſſue is joined, to try his cauſe in.—It was moved for 


29 Geo. 3. J 4 e 3 8 p 
. judgment as in caſe of a nonſuit. Iſſue was joined in Michael- 
1 Hen, Black. mas term laſt, and the plaintiff had not proceeded to trial. 
oy TRE CovurrT faid the application was premature (1), as the 


plaintiff had the whole of the term, next after that in which 


iſſue was joined, to proceed to trial in, and, therefore, diſ- 

charged the rule with coſts. | 
Peeters v. Thog- Ihe defendant may rule the plaintiff to enter the iſſue, and 
a fr move for judgment as in caſe of a nonſuit in the ſame.term.— 
Geo. z. Iſſue having been joined in Trinity term laſt, but no notice of 
C. B. trial given, the defendant, in Hilary term, ruled the plaintiff 


7 Pu. & By. to enter the iſſue, and then obtained a rule ½% for judgment, 


„ as in caſe of a nonſuit. Againſt which it was contended, that 
it was not competent to the defendant to move for judgment, 
as in caſe of a nonſuit in the ſame term, in which he had ruled 
the plaintiff to enter the iſſue, ſince it would be obliging the 
plaintiiF to take two ſteps in one term. ExYRE, Ch. J.— This 
is not obliging the plaintiff to take two ſteps. Ihe queſtion is, 
Whether the defendant be not entitled to avail himſelf of the 
plaintiff's having omitted to take one ſtep, viz. to give notice 

of trial, within the number of terms preſcribed, as ſoon as he 
has brought himſelf into a ſituation to make the application! 
The motion proceeds on the ground of a neglect in the plain- 
tiff which has already taken place ; and, though the defendant 
cannot move till the iſſue is in court, yet the delay of the plain- 
tiff is not purged by the defendant's omitting to give a rule to 
enter the iſſue at an earlier period. | 


Woulfe v. 1 To ſupport, in the next term after that in which ifſue 1s 
wn ih oe Joined, a rule for judgment as in caſe of a nonſuit, for not pro- 
c. J. ceeding to trial, the affidavit muſt ſtate, that iſſue was Joined 

1 Hen. Black. early enough in the preceding term, for the plaintiff to hav? 
* proceeded to trial in that term; but in the third term, a gene- 
ral affida vit, ſtating that iffue was joined in the former term, 5 

ſufficient. | 3 Ke: 

Na Coſta v. Judgment, as in caſe of a nonſuit, for not proceeding to tria,, 
Mic. Ta. cannot be moved tor till the third term after that in which iſfſu: 
36 Geo. z. is joined, avere the affidavit is general, that iſſue was joined i! 
C. B that term. On ſhewing cauſe againſt a rule for judgment, © 


2 Hen, Black , 


358. in caſe of a nonſuit for not proceeding to trial in due time afte! 


iſſue joined. The iſſue having been joined in Trinity term, 


——_ — 


(1) There were other days appointed for fittings in the term, afte! 
the zd of February. Cre, Whether the defendant would not base 
been entitled to judgment, as in caſe of a nonfuir, if he had waited til 


the end of the term before he made his motion? h 
5 t 6 
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the application was ſaid to be premature, and that it ought not 
to be made till the third term (fee Bater v. Nezwman, ante, p. 66). 
And here the affidavit was general, that iſſue was joined in 
Trinity term. | | | 

Although notice has been given of a motion for judgment, Gooch a. Pear. 
as in caſe of a nonſuit for not proceeding to trial in due time 0 INS 
after iſſue joined, on which the plaintiff enters into a peremp- = 
tory undertaking to try, yet notice muſt alſo be given of the like 1 Her. Black, 
motion for not proceeding to trial in purſuance of the under- 5*7: 
taking. „ 

Where the plaintiff does not countermand notice of trial, but Jordaine er al. v. 
withdraws the record after the cauſe is called on, the Court 3 
will make it a condition of diſcharging a rule for judgment as 34 Ges. 3. 
in caſe of a nonſuit (on a peremptory undertaking to try ), that he C. B. 
ſhall pay the defendant the coſts incurred by the omitting to 3 Black, 
try, though the practice of the Court is, not to grant a rule for  * 
colts for not going on to trial, and alſo a rule for judgment, as 
in caſe of a nonſuit, at the ſame time. | 

Where a plaintiff has once proceeded to trial, judgment, as porzelius v. 
in caſe of a nonſuit, cannot be entered for not proceeding to a Maddocks, 


new trial: a ſubſequent negle& not being within the ſtatute „ 
14 Geo. 2. c. 17 (I). 8. 


In all cafes where an application is made for the fig time, 1 Hen, Black. 
for judgment as in caſe of a nonſuit, it is ſufficient in anſwer to 314g 1. Hul. 
ſuch an application, to undertake peremptorily to try, without ton, Mic. Ter. 
alleging any reaſon for not having before tried the cauſe ; and, 33 Geo. 3. 
whatever may have been the former practice, the Court deſired , 3 
that, in future, it ſnould be underſtood, that the firſt motion for 119. : 
judgment, as in caſe of a nonſuit, was only a mode of obtaining 
a peremptory undertaking to try. | | | 

The court of C. B. will make the payment of coſts for not ſolliffe . Mor- 
proceeding to trial a condition of diſcharging a rule for judg- ris, Ea. Ter. 
ment as in caſe of a nomſuit, On ſhewing cauſe againſt a rule 37 . 
for judgment, as in caſe of a nonſuit, for not proceeding to trial r P. & e 
according to the plaintiff 's undertaking. A peremptory under- 38. 
taking to try at the next aſſizes was offered; but it was 
defired, on the behalf of the defendant, that payment of coſts 
for not proceeding to trial might be made a term of diſcharg- 


— — 


(1) Sect. 1. of which enacts, That where any iſſue is, or ſhall be, 
„joined in any action, or ſuit at law, in and of his majeſty's courts of 
record, &c, and the plaintiff, or plaintiff, in any ſuch action or ſuit, 
© hath, or have neplefed, or ſhall neg/ett to bring ſuch iſſue on to be tried, 
bs according to the courſe and practice of the ſuid courts reſpectively, it ſhall 
“ and may be lawful for the judge, or judges, of the (aid courts re- 
© ſpecdiveſy, at any time after ſuch negle&, upon motion made in open 
© court (due notice having been given thereof), to give the like judg- 
ment for the defendant, or defendants, in every ſuch action or ſuit, as 
m caſes of nonſuit, &c.”” The defendant ſhould have carried the re- 
card down by proviſo, See Mezobrrn v. Langley, infra, p. 68. 

2 ing 
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ing the rule. The Court ſeemed, at firſt, to doubt whether, 
if a party elected to move for judgment, as in caſe of a nonſuit, 
he did not thereby waive the coſts of not proceeding to trial ; 
and, if entitled to them, whether it was not neceſſary to apply 
by a ſeparate motion; but, having read a note (1) from the 
book of one of the officers (by which it appeared that he prac- 
tice of this court differed from that of the King” s-bench in this re- 


Hedi), they ſaid that coſts for not proceeding to trial might be 


King v. Pippett, 
Mic. Ter. 
27 Geo. 3. 

B. R 


1 Ter. Reh. 295. 


given on the motion for judgment as in caſe of a nonſuit: and 


accordingly, with that condition, they diſcharged the rule. 
Judgment, as in caſe of a nonſuit, cannot be entered on the 
plaintiff's neglecting to carry the record down to trial, where 
the defendant might have carried it down by proviſo. Upon a 
rule to ſhew cauſe why judgment ſhould not be entered as in 
caſe of a nonſuit, it appeared that the iſſue had been joined in 


Hilary term laſt, and the plaintiff had carried down the record 


to trial at the Lent aſſizes for Devon, where the plaintiff was 
nonſuited, which nonfuit was afterwards ſet aſide by the Court 
on a point of law. The ground of this motion was, that the 
plaintiff had neglected to proceed to trial at the ſummer aſſizes, 
which it was now contended he was not obliged to do, having 
complied with the ſtat. 14 Ges. 2. c. 17. by having carried the 
record down to trial once ; and that the defendant might, if he 


had pleaſed, have carried it down by proviſo. The Court 


Mewburn v. 
Lavgley, 
Hil. Ter. 
29 Geo 3. 
B. R 


3 Ter, Ree, I, 


were of that opinion, and diſcharged the rule. | 
Where the plaintiff had carried down the record to trial, 
and the cauſe was made a remanet by the defendant's conſent, 
the Court refuſed to give judgment as in caſe of a nonſuit, for 
not carrying it down a ſecond time, becauſe the 14 Geo. 2. 


c. 17. was ſatisfied by the plaintiff's carrying down the record 


once.— In this cafe the plaintiff had carried down his cauſe for 
trial at the ſpring aſſizes, when it was made a remanet by the 
defendant's conſent, on certain conditions, one of which was, 
that Sir J. Pennyman, one of the plaintiff's witneſſes, ſhould 


be examined on interrogatories. Afterwards, on an applica- 


tion being made to him for that purpoſe, Sir J. Pennyman re- 
fuſed to be examined, and informed the plaintiff that he would 
not even attend at the next aſſizes. uit before the ſummer 
aſſizes, the plaintiff's attorney told the defendant that the cauſe 
would be tried at the enſuing aſſizes, by which the defendant 
inſiſted he was not bound, no formal notice of trial having been 
given. And it was contended that, as the plaintiff had com- 


plied with the terms of the 14 Geo. 2. c. 17. by carrying the 


record down to trial once, the Court could not make the rule 


— 


(1) The name of the caſe mentioned in the above note, where the 
court of K. B. refuſed to give ſuch coſts, unleſs on a ſeparate motion, was 
Triands v. Goldſmith aud another, 1 Put, & BY. 39, c 

> | 5 or 
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for judgment, as in caſe of a nonſuit, abſolute ; and that the 
defendant might himſelf have carried down the record the 
ſecond time. PER CURIam: This is not to be diſtinguiſhed 
from the cafe of King v. Pippett (ante. vol. IV. p. 709) ; for, 
when the nonſuit in that caſe was ſet aſide by this Court, the 
plaintiff was reſtored to the ſame ſituation in which he was be- 
fore he was nonſuited. And there is a determination of an 
earlier date than that of King v. Pippett, to the ſame effect, 
Such a caſe is not within the act, for the terms of it are com- 
plied with by the plaintiff's carrying the record down to trial 
once. After that the d:fendant ſhould carry down the record by 
proviſo; and, if he had done ſo in this caſe, no inconvenience 
could have happened, becauſe then the plaintiff muſt have ap- 
plied to put off the trial, on account of the abſence of a mate- 
rial witneſs. This rule, therefore, muſt be diſcharged ; and as 
the defendant, who makes this application, was the cauſe of the 
record's not being carried down the ſecond time, he muſt pay 
the coſts of the motion. Rule diſcharged with coſts (1). 


- 
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The inſolvency of the defendant having happened ſince the Bailey u. Wil- 


action brought, is good cauſe againſt judgment, as in caſe of a 
nonſuit, for it would be extremely hard, if a party ſhould be 


Kinſon Ea. Ter. 
21 Geo. 3. 


obliged to proceed, and put himſelf to expence, without a poſ 2 Dung. 670. 


ſibility of recovering either debt or coſts. 


The plaintiff, in a qui tam action on the 7 Geo. 2. c. 8. for Raynes et el. qui 
ſtock- jobbing tranſactions, withdrew his record, becauſe the “ ? Spicer z 
broker who negociated the illegal bargain for itock refuſed to Salomons; 
give evidence for fear of ſubjecting himſelf to a penalty on the Hi io 
ſame act: and this was held a ſufficient reaſon to ditcharge a 37 _ 3 
rule for judgment, as in caſe of a nonſuit for not proceeding to , 2 rc. 178. 


trial — Iheſe were actions brought by the aſſignees of a bank- 
rupt in their own names, in order to recover pen:]ties under 
the ) Geo. 2. c. 8. againſt the defendants, who had been con- 
cerned with the bankrupt in ſtock-jobbing tranſactions. The 
actions were commenced in Eaſter term, 1796; the d-fendants 
appeared and pleaded the general iſſue in the ſame term; and 
notice of trial was given for the fittings in Michaelmas term 
laſt, and continued to the ſittings after term, when the cauſcs, 
together with another of the ſame ſort, ſtood in the paper for 
trial, That other cauſe, ' which was brought by the ſame 
plaintiffs againſt a different defendant, was called on firſt ; and 
the plaintitts called the broker as a witneſs, who had negociated 
the buſineſs between the bankrupt and all the defendants ; but, 
on his refuſing to give teſtimony, becauſe he might ſubject 
himſelf to the penalties inflicted by the act of Geo. 2. upon 
broxers acting in the manner imputed to him, the plaintiffs 


3 


(1) The ſame point was afterwards determined in the caſe of Por- 
relius v. Maddoct:s, in C. B. fee p. 67, ſupra. 
| F 3 were 
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were obliged to ſubmit to a nonſuit in that action; and, finding 
that they could not eſtabliſn their caſe in theſe actions without 
the broker's evidence, they withdrew the records. Where- 
upon the detendants moved for judgment, as in caſe of a non- 
ſuit, for the plaintiffs not proceeding to trial purſuant to notice. 
PER CURIAaM: Weought not to give extraordinary indulg- 
ence, or encourage any improper delay in actions of this kind ; 
but in this cafe there has been no improper delay on the part 
of the plaintiffs, and they only aſk for the ordinary indulgence 
that is granted in common caſes, namely, that the cauſe aſſigned 
for not proceeding to trial may be deemed a ſufficient reaſon why 
there fhould not be judgment, as in caſe of a nonſuit. In fact, 
one of the cauſes was brought to trial, but the plaintiffs failed 
becauſe their principal witneſs declined giving evidence, leſt he 
ſhould ſubject himſelf to the penalties of the act: and all that i- 
required is, that the cauſes may not be tried until this temporary 
diſability of the witneſs is removed. In ordinary caſes, a rule 
for judgment, as in caſe of a nonſuit, is diſcharged, on the 
plaintiff's aligning a good reaſon for not proceeding to trial; 
and in this cafe there does not appear to have been any im- 
proper delay on the part of the plaintitfs, The Court has al- 
ways exerciſed a diſcretion in granting or refuſing theſe rules in 
penal as well as other actions. — Rule diſcharged. 


Oper. 


A defendant is not entitled to yer of the original, and, if he 
prays cyer, the plaintiff may proceed without taking any notice 
of it. In this caſe Lord VEANSFIELD defired the bar to take 
notice, that the practice for defendants to pray oyer of the ori- 
ginal, which is to much uſed for delay, is not warranted by any 
rule or principle of juſtice. That it is incumbent on the Court 
to make their proceedings as little dilatory, oppreſſive, and ex- 
penſive, as poſſible. I hat it is err for the defendant 
to ſce the original, after he has been informed of the cauſe of 
action by the declaration. That the court of Common Pleas 
has rejected the practice (1); and that, from henceforth, plain- 
tiffs in this court may procced, as if ſuch demand of oyer had 
not been made. | 

The party who is to give oper of a deed has two days to pray 
eyer, and a copy thereof, which are bath reckoned excluſive ; and 
the party, of whom cher is demanded, mult carry it to the oppo- 

The defendant has as many pleading days to plead after cj 


bl 


1 


(1) Vide Ford v. Burubam, C. B. T. 11 and 12 Geo. 2. Barncs 4% 
Is 
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is granted, as he had when it was demanded. The declaration 
in this caſe was delivered in laſt Eaſter term, with notice to 
plead within the four firſt days of Trinity term. The defend- 
ant demanded oper of the bond on which the action was brought 
on the third day of the Eaſter vacation, which was given on the 
day before the eſſoin-day of Trinity term. On the fifth day of 
Trinity term the plaintiff figned judgment for want of a plea } 
to ſet aſide which judgment a rule % was obtained in the laſt 
term, on the ground that a defendant has as much time to 
plead after oyer has been granted as he had when oyer was de- | 
manded; and, conſequently, that the judgment was ſigned too 1 
early. The Court (after conferring with the maſter) ſaid, they | 
were clearly of opinion that the preſent judgment was regularly ij 
ſigned, and that the general expreſſion uſed in the books of N 
practice (1), & that the party has e /ame time to plead after NF: 
ojer is granted as he had when it was demanded,” muſt be un- if 
derſtood to mean “ as much time in term time—as many 
pleading days ;** otherwiſe (they obſerved), if yer were de- 
manded on the laſt day of Trinity term, and given the day | | 
before Michaelmas term, the defendant would not be obliged 15 
to plead until the Eaſter term following; but, under the cir- | | 
cumſtances of this cafe, this judgment was ſet aſide on certain 
terms. : 1 


Pauper. | 


In this caſe it was held, that the plaintiff, being a pauper, was Codron . Hays 


not entitled to the iſſue money; and, as he ſigned judgment — | 
. becauſe the defendant did not pay it, the Court ſet the judgment N | 

a aſide for irregularity. 5 Ter. Rep. 599. 1 
, hs | | | | 
t Payment of Moncy into Court, | 
5 | | 

0 Where a ſum of money demanded is certain, or capable of Hallet, efq. et al. it 
f being aſcertained by computation, payment into court will be 2. Eaft-India iN 
8 | admitted, and ſo much ſtruck out of declaration. Upon ſhew- Hil. Tes | F 
? ing cauſe againſt a-rule why the defendants ſhould not have x Geo. 3. | j 

| leave to bring 26701. into court upon two of the aſſigned B - _ : | 

breaches only (viz. for freight and for demorage), in an action hs. ana 

/ of covenant brought upon a charter- party, by the owners of a | | 

| ſhip, againſt the Eaſt- India company, who had taken it up in : 0 
'" RE tivcir ſervice; and that the ſaid 2670). ſhould be ſtruck out of | 

- the declaration (in which ſeveral other breaches were aſſigned, | 


ee 8 — 


Int ꝙ's Pr. B. R. 2 59. 6th ed. 


(1) Vide Powe} v. Gay, 2 Sir. 705; Tidd's Pratt. 247. 348, 9; and 
is _ EE dl 0 
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as well as theſe two). Lord MAansF1ELD obſerved that, in 
motions of this kind, where the defendant applies to pay money 
into court, and to have the demand thereupon ſtruck out of the 
declaration, the law ariſes upon the fact; and the true and 

- ſenſible diſtinction is, That, where the ſum demanded is a 
c ſum certain, or capable of being aſcertained by mere com- 
c putation, without leaving any other ſort of diſcretion to be 
« exerciſed by the jury, it is right and reaſonable to admit the 
c defendant to pay the money into court, and have ſo much of 
« the plaintiff's demand upon him ſtruck out of the declara- 
“ tion; and that, if the plaintiff will not accept it, he ſhall 
„ proceed at his peril.” In the preſent caſe, it being eaſy to 
aſcertain, by mere computation, the demorage at ſo much per 
day, and the freight at ſo much per ton (notwithſtanding that 
different ſorts of goods are to pay different rates per ton), and 
to ſettle the account very exactly, from facts that muſt be noto- 
riouſly known in the ſhip; and nothing elſe remaining to be 
ſettled, nor any thing further being left for the judgment and 
diſcretion of the jury to be exerciſed upon, the defendants 
ought, in the preſent caſe, to be at liberty to pay the money 
into court upon theſe two counts; but then, on the other 
hand, the plaintiffs ought to have inſpection of the ſhip's papers 
now remaining in the hands of the Company, in order to 
enable them to judge, whether it will be prudent and adviſe- 
able for them to accept the money ſo brought in, or to proceed 
in their cauſe. And this method will be moſt advantageous 
to both ſides. This propoſal was readily agreed to on both 
fides ; and a rule was made accordingly ; the meaning whereof 
was, that, if the plaintiffs do not accept the ſum brought into 
court, the ſame is to be ſtruck out of the declaration; and the 


plaintiffs, upon the trial, are not admitted to give evidence for 


the ſum brought into court; and if the plaintiffs, upon the trial, 
do not prove more due to them than the money brought into 
court, there muſt be a verdict for the defendants. Bur the 
plaintiffs are at liberty to accept the ſum brought into court, 
in reſpect to the breaches aſſigned for non-payment of freight 
and demorage, and to proceed as to any other breaches men- 
tioned in the deciaration (excepting thoſe two), if they think 
proper. This rule was made abſolute : and it was now further 
added, "That a true freight note be delivered to the plaintifts; 
« and that the plaintiffs ſhall have 7»/pefion of all papers, 
books, &c. that may aſcertain the ſhip's freight and earn- 


« ings.” | 
Bowles v. Fuller, The Court will not permit a defendant to pay money into 
Ty. F'Ws court in an action againſt the ſheriff for a falſe return to a ji. fa. 


af 8 S. A rule having been obtained, calling on the plaintiff to ſhew 
7 Ter, Ach. 335. cauſe why the proceedings in an action againft the defendant, 
ſheriff of Suſſex, for a falſe return, ſhould not be ſtayed on 

paying 211. and the colts, the defendant having levied 3 

155 | under 


r 


ny F 7 . as Dh. 4 
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under a fi. fa. and returned nulla bona. It was oppoſed, as an 
attempt to try the cauſe on affidavits in a caſe where the 
damages were uncertain. AND THE CouRT faid, that, even 


| 4 the application had been only to pay money into court, it would 


e extending the rule farther than it had ever yet been carried; 
and they diſcharged the rule. 

The defendant cannot pay money into court on the common Salt v. Salt e 4. 
rule, in an action for dilapidations.— The plaintiff having Fg 
brought an action againſt the defendants, as executors of the 28 
laſt incumbent of tae rectory of Hilderſham, in Cambridge- B. K. 
ſhire, for dilapidations, the defendants paid 3ool. into court 3 Ter. Nh. 47. 
under the common rule; to ſet aſide which rule, the plaintiff 
obtained another rule ui, on the authority of Squire v. Archer, 

2 Str. 906. PER CURIAM : The cafes do not warrant us in - 
detzrmining that money may be paid into court in this action. 

The caſe of Squire v. Archer is a direct deciſion on the point; 

and the ſame caſe is alſo reported in 2 Barnard. 4. which, 
though not a book of much authority in general, agrees with 

the report of the caſe in Strange. GROsk, J. added, that the 

true grounds on which rules for payment of money into court 

are granted are accurately ſtated in T:qd's Pract. 408.—Rule 
abſolute. 

In this caſe money was allowed to be paid into court in debt Stock v. Eagle, 
for penalties on the game-law. 29 

Where one defendant ſuffers judgment by default, and a C. 8. 
ſecond is outlawed, the third ſhall not bring money into court. 2 Black. Rep. 
In caſe, V iſſon for one of the defendants { Panchiman) had = a 
obtained the uſual rule for payment of 73]. 105. into court, on EN 2. Fant 
behalf of himſelf and the other defendants, on the common Tr. Ter. 
terms of payment of all coſts, as well for the other defendants 15 Geo. 3. 
as for himſelf ; which rule it was now moved to diſcharge, on 2. Res 
the ground that there were three defendants, Panchiman, Proc- 1029. : 
tor, and Collins: that Proctor had ſuffered judgment to go by 
default, and that C-/lins was outlawed ; wherefore it was un- 
reaſonable that the third ſhould be allowed to put the plaintiff 
to the hazard of coſts at the diſcretion of a jury: and that there 
was no precedent for allowing one out of many defendants to 
pay money into court. AND BY De Grey, Cn. J. As no 
inſtance is produced of its having been done, I think the Court 
ought not, in the preſent circumſtances, to allow this money to 
be paid into court. The practice itſelf was introduced by the 
diſcretionary power of the court. It is ſtill ſubject to its diſ- 
cretion, and, therefore, may be ſubjected to terms. Many dif- 
ficulties ariſe in this caſe, which ſhould prevent the Court from 
exerciſing this diſcretion. It is a caſe of 'co-defendants, who 
have ſevered in their defence ; and, one having confeſled judg- 
ment, there cannot be a nonſuit. A defaulting defendant will 
be bound by a verdict againſt an appearing defendant, 11 Co. 

6. Bro. Damages 131, If the plaintiff does not recover againſt 
Sk | the 
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the appearing defendant, the jury muſt execute a writ of enquiry 


between the plaintiff and the defaulting defendant : at beſt this 


introduces ſome confuſion into the record, and we ought not to 
increaſe it by permitting this partial mode of defence. Gould, 
. The practice of bringing money into eourt is very ancient, 
2 Keb. 555, But there is no precedent, where there are ſeve- 
ral defendants, for one to pay money into court. In Weller 
and Coiſb, 30 Geo. 2. in the King's-bench, it was held, that one 
of two defendants cannot move for a new trial. Blachſtone, J. 

of the ſame opinion. Mares, J. was of a different opinion.— 
Rule abſolute for diſcharging the former rule. 

Payment of money into court on the whole declaration, in an 
action on a bill of exchange, is ſuch an admiſſion of the _— 
of the bill, as to prevent the neceſſity of proving the hand- 
writing of the drawer.— This was an action brought by the 
payee againſt the drawer of two dills of exchange, to which un 
aſſumpfit was pleaded, and gl. paid into court on the whole de- 
claration. At the trial the plaintiff was unable to prove the 
hand- writing of the drawer, and, therefore, under the direction 
of the Lord Ch. J. was nonſuited. But a rule was granted to 
ſhew cauſe why the nonſuit ſhould not be ſet aſide, and a new 
trial had, on two grounds: 1ſt, That the payment of money into 


court on the whole declaration was ſuch an admiſſion of the cauſe 


of action, as ſuperſeded the neceſſity 7 proving the hand- writing of 
the drawer of the bills; 2dly, That after ſuch payment there 
could not be a nonſuit. PER CURIAM: This proceeding of 
paying money into court, in all probability, took its rife early 
in the preſent century. At that time the ſtatute 4 Anne, c. 16. 
was patled, the 13th ſection of which enacts, that if at any 
time, pending an action on a bond with a penalty, the defend- 
ant fhall bring into the court, where the action ſhall be depend- 
ing, the principal, intereſt, and coſts, the money ſo brought in 
ſhall be taken to be in full ſatisfaction and difcharge of the 
bond. Now it appears that, from the-equity of this ſtatute, 
extended to ſimple contracts, the practice now in uſe, of pay- 
ing money into court, aroſe, being deſigned to protect a de- 
fendant againſt a litigions plaintif, by giving him the advan- 
tage of a tender, when he is, in fact, toc late to make one. If 
the money be taken out of court, it operates as payment of ſo 
much; if it be not taken out, it operates as a tender. Coming 


in lieu of a tender, it has all the effect which a tender would 


have had ; and it is clear that, after a tender, the plaintiff can- 


net be nonſuited. A defendant, paying money into court, 


may, if he pleaſes, apply it to a particular count; and if he 
docs not, but pays it in generally, then the plaintiff may make 
the application. In this caſe it was in the plaintiff's power to 
apply the money to the particular count on the bills of ex- 
change, and, being fo applied, it ſeems to admit that the defend- 

allt 


Prattice (Payment of Money into Court). 


ant ſigned them ſo as to prevent a nonſuit.—Rule abſolute for 
a new trial. | 


A plaintiff is entitled to all the coſts till the time of the de- Hutley er al. v. 


fendant's paying money into court, notwithſtanding he aſter- 
wards proceeds in the action.— The declaration was filed in 
Eaſter term laſt ; the defendant pleaded and paid money into 
court in the ſame term. The iſſue was delivered by the plain- 
tiff in the Trinity term following, with notice of trial for the 
6th of July, which he countermanded on the 3d of July. And 
an application was made to the defendant's attorney for the 
amount of the coſts down to the time of paying the money 


into court, with an offer to allow the ſubſequent coſts, and ſet- 


tle the balance whichever way it might be. The defendant's 
attorney refuſed; inſiſting that he was entitled to his coſts from 
the commencement of the action. Per Curiam On enquiring 
of the maſter, it appears to be the conſtant and regular prac- 
tice, that the plaintiff is entitled to have his coſts to the time of 
paying money into court, and the defendant all his ſubſequent 
coſts. : | 

If the defendant pay money into court, and the plaintiff pro- 
ceed to trial when a juror is withdrawn, the plaintiff is not en- 
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Batzion er a7. 


Hil. Ter. 
27 Geo. 3. 
B. R. 


I Ter. R. 629. 


Stodhart v. 


Johnſon, 
Ea. Ter. 


titled to the coſts up to the time of paying the money into 30 Geo. 3. 


court. After the declaration was delivered, the defendant 


B. R. 


paid 540l. into court, which the plaintiff did not then take, 3 Ter. Rah. 657. 


but proceeded to trial, when a juror was withdrawn by con- 
ſent. And the queſtion was, Whether the plaintiff was or was 
not entitled to the coſts till the time of paying the money into 
court? The maſter having taxed thoſe colts. Ax B THE 
CovrrT faid that whenever a juror is withdrawn, each party 
muſt pay his own cofts. And BULLER, J. obſerved that the 
form of the rule decided this queſtion ; for it was part of. the 
rule that if the plaintiff would not accept of the money 
brought into court, with the coſts, &c. the ſaid money ſhould 
de ſtruck out of the declaration. Then if it be ſtruck out, 
that is not conſidered as part of the declaration. 


Paying money into court, where the demand is for unliqui- Griffiths v. Wil- 
dated damages, by a judge's order after a plea pleaded, is irre- lam, Ea. Ter. 


gular: but if the plaintiff take the money out, he thereby ©? 7; x 


Geo. 3. 


waives the irregularity, and cannot afterwards have a verdict, 1 Ter. Rep. 719. 


unleſs he recover more than the ſum paid in; and the plaintiff 
is bound by the acts of his attorney's agent in town.—This 
was an action againſt the defendant as an attorney, for negli- 
gence in not entering up judgment on a warrant of attorney 
againſt a debtor of the plaintiff, by which he had loſt his ſe- 
__ The defendant pleaded the general iſſue, and after- 
wards obtained a_ judge's order for paying money into court. 
Notice was given to the defendant by ths plaintiff's attorney 
that the payment was irregular, and that he ſhould not take it 
out of court; but about ten days before the trial the plaintiff's 
agent 


hs 
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agent took the money out of court, and afterwards the plaintiff 
obtained a verdict for the exact ſum paid into court. A rule 
afterwards was obtained to ſhew cauſe why the verdict which 
had been given for the plaintiff ſhould not be ſet aſide, and a 


verdict entered for the defendant. PER CURIAM: Where 


the defendant is entitled to pay money into court, it is a mat- 
ter of courſe before plea pleaded; on now, even after plea, it 
is perpetually done by obtaining a judge's order for that pur- 
poſe. No irconvenience enſues to either party from this 
practice ; becauſe if any expence has been incurred, that is or- 
dered to be paid at the time of obtaining the rule. And this 


tends to the furtherance of juſtice; for if the defendant pay 


| Into court what is really due, the plaintiff ought in juſtice to 


take it. That is the caſe in general. It is true indeed that 
the defendant in this action could not in ſtrictneſs pay money 


Into court, becauſe it is founded in damages, and is not one of 


Steven ſon v. 
Yorke, 
Mic. Ter, 
31 Geo, 3. 
5 R. 
4 Ter. Rep. 10. 


Kabel] v. Hud- 
In, Aic. Ter. 
Des 3. 
B. 


— YA 


thoſe actions in which money could, ftrictly fpeaking, be paid 
into court: but that irregularity was waived by the plaintiff's 
taking it out of court ; for if the plaintiff had intended to ob- 
ect to it, he ſhould have applied to diſcharge the rule, as irre- 
gularly obtained, But he has acquieſced under this order by 
taking the money, and therefore is eſtopped from ſaying that 
the defendant could not pay money into court. It has been 
faid that this is to be conſidered in the fame light as if the de- 
fendant had, after plea pleaded, actually paid fo much money 
to the plaintiff as a ſatisfaction; in which caſe, unleſs there 
had been a plea purs darrein continuance, the plaintiff would 
have been entitled to a verdict. But this is extremely differ- 
ent from that cafe ; for there the payment would be the act of 
the party, but this payment under a rule obtained is the act 
of the Court, and therefore could not be pleaded puis darrein 
continuance. Then as to the agent's taking the money out of 
court, it is the ſame as if it had been done by the plaintiff 
himfelf. For where there is an agent in town, all notices are 
given to him, and are not ſent into the country. The Gurt 
made the rule abſolute ; directing that the plaintiff ſhould 
have coſts to the time of the money being paid into court, 
and that he ſhould pay the defendant the ſubſequent coſts. 


But in this caſe, it was held that if a defendant pay money 


into court, and the plaintiff nevertheleſs proceed to trial, F th: 
Verdict is given againſt him, he is not entitled to the coſts up 
to the time when the money was paid into court. For per 
BuLLER, J. Though the plaintiff be entitled to the cots up 
to the time of paying money into court if the application 
be made before trial; yet the party is too late after trial ; and 
that part of the caſe of Griffiths v. Williams cannot be 
ſupported. _ | 
And ifadefendant pay money into court, which the plaintiff 
agrees to accept, he mult ſerve the defendant with notice of an 
1 EEE | | appointmey! 
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appointment before the maſter to tax the coſts, In this caſe 
the defendant paid money into court at the time of pleading, 
which the plaintiff then took, but proceeded to trial, when he 
was non- ſuited. And he obtained a rule, on a former day in 
this term, to ſhew cauſe, why he ſhould not have his whole 
coſts, notwithſtanding he was non-ſuited, on the ground that 
the defendant had not ſerved him with notice of an appoint- 
ment before the maſter to have his coſts taxed. Bur LER, J. 
This motion calls on the defendant to ſhew cauſe why the 
plaintiff ſhould not have his full coſts, notwithſtanding he was 
non-ſuited : now if the nonſuit cannot be ſupported, he ſhould 
have moved to ſet it aſide ; but as long as it remains in force, 
he cannot have his full coſts. Neither is he entitled to the coffs 
even up to the time of the defendant's paying the money into 
court: that was decided the other day. F a plaintiff chooſe to 
accept the money when it is paid into court, or even before trial, 
the Cour? will give him his caſis up to the time of paying the 
nancy into court: but if he will, notwithſtanding, proceed to 
trial, and fail, he leſes all claim to thoſe coſts, The rule of 
practice, which had been relied on in fupport of the motion, 
ſeems inconvenient : however, ſuppoting that ſuch is the eſtab- 
liſhed practice, it will not govern this caſe; for even if the 
defendant (not the plaintiff) be bound to give notice of the 
appointment to tax the coſts, there is a prior act to be done 
by the plaintiff, namely, his ſignifying to the defendant his aſ- 
ſent to take the money; for if he will not aſſent to that, it is 
nugatory for the defendant to give notice of an appointment 
which the plaintiff will not obſerve. GRosk, J. agreed. Af- 
terwards Buller, J. ſaid the maſter is now ſatisfied that it is 
more convenient that the plaintiff, than the defendant, ſhould 
give notice of the appointment to tax the coſts : therefore let 
it be underſtood in future that ſuch is the practice. Rule 
diſcharged. | h | 

The defendants in ſeveral actions on a policy of inſurance Burſtali g. 
paid money into court, which the plaintiff took out without OD 
taxing the coſts at that time; afterwards they entered into the 27 z. 
common conſolidation rule; and the plaintiff was nonſuited in B. &. 
the action that was tried ;—it was held that the latter was 7 Ter. Rep. 372. 
not entitled to the coſts in any of the actions up to the time 
of paying money into court. The Court thought that accord- 
ing to the fair conſtruction of the conſolidation rule, the plain- 
tiff was bound as well as the defendants ; and that as the nonſuit 
in the action that was tried was concluſive in all the other 
actions, the plaintiff was not entitled to the coſts in any of them 
even up to the time when the money was paid into court. 

The plaintiff is entitled to coſts up to the time of the de- Seamour v. 
fendant's paying money into court; though the plaintiff after- ay 3 
wards give notice of trial, which he neglects to countermand, 40 Geo. 3. 
hereby the defendant is entitled to judgment as in caſe of a 


B. R. 
nonſuit. 8 Ter, Ref. 408. 


78 Practite Payment of Money into Court). 


nonſuit. In umpſit, the defendant paid money into court as 
to part of the demand, and pleaded non aſſumpſit to the reſt. 

ItTue was joined in Eaſter term laſt, and notice of trial was 

given for the laſt fittings in T rinity term, which was con- 

tinued to the fittings after Trinity term: but the plaintiff 
neither entered his cauſe, nor countermanded his notice of 
trial, but took the money out of court; and now moved in this 

term to have his coſts taxed up to the time of the defendant's 

paying money into court, and that the defendant ſhould have 

his coſts taxed ſubſequent to that, and that the balance ſhould 

be paid over to the party to whom it ſhould be found by the 

maſter to be due. In SUPPORT of the rule, Harily v. Bateſen 

was cited; and the diſtinction taken by Buller, J. in Kabe!! 

v. Hudſon relied on, that, if the plaintiff accept the money 

paid into court at any time before trial, he is entitled to his 

coſts up to the time of paying the money into court; other- 

wiſe, if he proceed to trial and fail. By the Cougt: The 

practice ſeems fully ſettled by the cafes cited on the. part of 
the plaintiff; and it is now further certified to us by the maſter 

that that continues to be the practice. Rule abſolute. 


Lorek v. And the plaintiff is entitled to the coſts up to the time of the 
eds nad defendant's paying money into court, though the plaintiff af- 
40 Geo. 3. terwards enter the record for trial and withdraw it. In this 

"2 caſe the defendant having paid money into court, the plaintiff 


2 Ter. Rah. 486: tyyice carried down the record for trial and withdrew it; after 

| which he took out a judge's ſummons, in the laſt vacation, to 
diſcontinue the action on payment of coſts, And it was now 
moved, on behalf of the plaintiff, that the maſter might allow 
him his coſts to the time when the money was paid into court, 
that the amount might be deducted out of the ſubſequent coſts, 
and the balance paid to the plaintiff, the plaintiff undertaking 
to pay the balance if it ſhould be in the defendant's favour. 
And the caſes of Hartliy v. Bateſon ; Stevenſon v. Yorke ; 
Rabell v. Hudſon; and Seymour v. Bridge, ante, were cited 
to ſhew that where money is paid into court, the plaintiff is 
entitled at any time before trial to the coſts up to the time 
when the money was paid in. 7he Court thought that, 
though this caſe was new in ſpecie, it fell within the principle 1 
on which the cafes cited by the plaintiff were decided ; and 3 
therefore they made the rule abſolute. = 

Baillie e. Caze= If a defendant pay money into court upon ſome of the | 


\ 

Ih —_ * counts only, and the plaintiff take it out, the latter is only 
| B. R. entitled to the coſts of thoſe counts. This was an action on f 
4 Ter. R. 579. a policy of inſurance ; the declaration contained ſeveral counts, a 
averring intereſt in different perſons. The defendant paid 3 
A. money into court upon ſome of thoſe counts, which the plain- p 
j | tiff took out. And the maſter having only taxed the plaintiff n 
1 his coſts on tocſe counts, it was moved that he might be di- EZ 
| rected to review his taxation, and to allow the plaintiff coſts }; 


1 | upon 
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upon all the counts. This was oppoſed on the ground that 

it was not uſual to allow the plaintiff all the coſts under theſe 
circumſtances ; and that a contrary rule might be uſed as the 

means of oppreſſion, for then a plaintiff would add unneceſſary 

counts for the purpoſe of haraſſing his debtor. P:rR Cur, When 

a defendant pays money into court on ſome of the counts only, 

it is ſaying in other terms, that he admits that the plaintiff has 

a cauſe of action againſt him to a certain extent, but that he 

means to defend himſelf againft the charges contained in the 

other counts. And the plaintiff, by taking the money out of 

court, precludes himſelf from all right to the coſts upon the 

other counts. Rule refuſed. | : 

The plaintiff having declared on a bond dated in 1775, for Cuming er al. 8. 
24001. proclamation money of North Carolina, averring that it 33 
was of a certain value, it was moved that the defendant might 3z Geo. 3 
be permitted to pay the “ 2400l. proclamation money into B. R 
court, &c. This was oppoſed on the ground, that if this 
money had been paid at the time when it became due, the 
money then current in America by proclamation would 
have been of value, but owing to the change of circumſtances 
in that country ſince; that which was then valuable, and might 
have been converted into bills of exchange, or remitted to 
Europe in ſome other ſhape, is now become of no value at 
all; and it would therefore be unjuſt to permit the defendant, 
who has continued in the plaintiffs* debt to a large amount 
for ſeventeen years, to exonerate himſelf from that debt now 
by a payment in paper money. PER CURIAM: This appli- 
ation is of the firſt impreſſion: and that is one reaſon why it 
ſhould not be granted ; but it is not the only one, for we 
ſhould do great injuftice to the plaintiffs if we were to make 
the rule abſolute. This proclamation money was of a certain 
value when the bond was given, and alſo when it was forfeit- 
ed, but by change of time and circumſtances it is now ren- 
dered of no value whatever; and therefore it ſeems that juſtice 
would not be done between the parties, if we were to deter- 
mine that the defendant ſhould be at liberty to pay that which 
is now of no value, but which, had he paid his debt when 
it became due, would have been of great value, The fame 
difficulty too exiſts in this caſe that did in Aaunſell v. Lord 
Maſſarene, ante, Vol. II, p. 452, the maſter cannot fix the 
Value of foreign money. Rule diſcharged. | 

In an action on a judgment, obtained in an action on a Simpſon v.. 

former judgment, execution was ſtaid after the third judgment 1 INT 
on the defendant paying into court the debt and coſts reco- Gg. 
vered on the ſecond. Sayer moved, that, on bringing into 2 Black, Reg. 
court the debt and coſts recovered by the ſecond judgment, 783. 
proceedings on a third between the ſame parties, might be ſet 

aide with coſts. The cauſe ſhewn was, that this was the 
laſt of four nonpraſſes in actions brought by the 3 

| | Again, 


5 Ter. Rep. 83. 


Jo 
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azainſt the preſent plaintiff for the ſame cauſe. And that 


this method was taken, to puniſh him for ſuch his litigiouſ- 


neſs. THE Cour thought, the plaintiff had given the firſt 
provocation, and had alſo been guilty of /aches, in not ſooner 
applying to the Court, and paying what was really due : and 


therefore diſcharged the rule, for ſetting aſide the judgment, but 


without coſts; —and directed execution to ſtay z as the money 


due upon the former judgment was paid into court; in order 
to diſcountenance ſuch oppreſſive actions. 


Tul let v. Lin- 

field, Hil. Ter. 

4 Geo 3. 
B.R. 

3 Burr. 1455, 

reported alſo as 


Talbot . Lin- 
field, Hil, Ter. 


: 1 Black. Rep. 
450. 


Pleading. 


A month's time to plead is a lunar month. Lox p MAxs- 
FIELD, CH. Jus. A month in law is always a lunar month, 
or four weeks, except in quare impedit ; for on quare impedits 
ſix months are underſtood to be fix calendar months. But 
that is becauſe it is manifeſt by the words of the ſtatute of 
13 E. 1. (V. 2.) c. 5, that by ſix months, half a year is 
there meant. The words are“ If he recovers his preſen- 
« tation within fix months, damages ſhall be given to half a 
« year's value only.” And Mr. Juſtice DENISON ſaid, there 


was a diſtinction between the temporal and the eccleſiaſtical | 


law, in interpreting this term “ month :*' the former under- 


ſtands it to be lunar; the latter, to be calendar. 


Freeman v. 
Jack ſon, 
Ea. Ter. 
36 Geo. 3. 

AF NS 
1 Pul. & Bi. 
479. 


In an order to enlarge the time for pleading, the firſt and 
laſt days are both reckoned incluſively.— An action having 
been commenced in Hilary term laſt, the defendant on the 
18th of February obtained an order for a month's time to 
plead; and on the 17th of March another order for three weeks 
further time. On the 7th of April, the plaintiff ſigned judg- 
ment for want of a plea. On a motion to ſet this judgment 
aſide for irregularity, on the ground that it had been ſigned upon 
the day on which the time to plead expired; it was urged, that 
though it had been the practice of the Court to conſider both 


the days as incluſive, in computing the time under a rule to 


plead, yet that under an order to enlarge the time of pleading 
one of the days ſhould be excluſive. But the otficers of the 
court agreeing that the days were in both inſtances computed 
incluſively, THE CouRT held the judgment to have been te- 


gularly ſigned, It was, however, ſet aſide on terms, for the 


purpoſe of letting in the merits. —On the next day, it was 
end:avoured to revive the queſtion by a ſimilar motion, on the 


authority of the following caſe of Kay one, &c. v. Whitehead. 
But THe CouRT ſaid, that as the judgment had been already 


Kay ef of, v. 

Whitehead, 

Fa. Ter. 

32 Geo, 2. 
C.B 


2 Her. Bizck. 35+ 


ſet aſide, the Court could not attend to the motion, whether 

right or wrong. | 
In this cafe, which was alluded to in the preceding, it was held, 
that time to plead under a judge's order is reckoned incluſive 
of the day of the date of the order, but excluſive of the my 
eg; whic 


IVF: OT 


WJ” 


, OM ., FN 9 


ve 


ing iſſuably. The defendant having obtained a judge's order 6 
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which it expires. GovuLD, J. cited from a MS. note, the 
caſe of © Read v. Montgomery, in this court, Eaſter, 26 Geo, 
3. where an order for a week's time to plead was made on the 
16th of May, and judgment ſigned on the 23d of that month, 
for want of a plea, which the Court held to be regular, on 


conſulting the officers.”? 


A ſham demurrer is an evaſion of a judge's order for plead- Cv. Aſhton, | 


ic. Ter. 
- g 8 5 Geo. 3. 
upon the terms of © pleading an iſſuable plea,”” put in a ham E. R. 


demurrer; and the plaintiff's attorney ſigned judgment; ſup- 3 F. 1788. 
poſing it not an iſſuable plea; and THE Cour diſcharged 55 
the rule to ſet aſide the judgment with coſts. A diſtinction was 

taken by the Court, between a real and fair demurcer, and a 

ſham one: the former is an iſſuable plea, within the intent and 

meaning of the judge's order; the latter is only an eva/ſ7on of it. 

After time to juſtify bail, and rule to plead iſſuably, and Cave v. Aaron, 
take ſhort notice of trial, the d. fendant pleaded a recovery in 1 
B. R. And the Court, upon motion, made a rule to ſhew CB 
cauſe why the plea ſhould not be ſet aſide, and why the defend- 3 N. 33. 
ant's attorney ſhould not pay the coſts of the application, 
which was afterwards made abſolute. | 

So alſo a judgment in common pleas is no iſſuable plea (when Heron v. Herog, 
falſe in fact) within the meaning of a rule for time to plead, , e 
The defendant obtained a rule for time to plead, pleading iſ- . R. 
ſuably, rejoining gratis, and taking ſhort notice of trial. Af- 1 Block. Rep, 
terwards the defendant pleaded a judgment in the court. of 57% 
Common Pleas ; upon which, the plaintiff ſigned judgment: 
and now defendant moved to ſet aſide this judgment for irre- 
gularity. But, it being proved by aiidavit, that the plea was 
in fact a falſe pleaz the Court held, that this was not an ifſu- 
able plea, within the meaning of the rule for time; and there- 

_ diſcharged the rule for ſetting aſide the judgment, with 
coſts, : | 
If a defendant, being under an order to plead iſſuably, plead Waterfel v. 


3 4. 22 lode, Ea. Ter. 
ſeveral pleas one of which is not iffuable, the plaintiff may ſign 29 Chas 15 


judgment as for want of a plea, though the others are iſſuable B. R. 


pleas. 3 Ter. Rah. 32 5. 
The defendant cannot put in a ſpecial demurrer when he is Berry e. Ander- 
under an order of pleading iſſuably. For a demurrer that does fon, II. Ter. 
not go to the merits of the caſe is not a plea within ſuch an 3 75 2 
order according to the practice cs the court. | 7 Ter. Nh. 530. 
But a demurrer on the merits is an iſſuable plea within Wight ©, Ruf- 


| the meaning of an order for time. Fox PER ConlAM: fel, Mic. Ter. 


Though à frivolous demurrer is not within ſuch order, yet 14 1 

where it is (as here) apparently meant to try the merits of the 2 Bull. Kap. 
cauſe, it is a good ifſuable plea, viz. an iſſue in law, though 923. 

; . Simeon 2. 

Under a judge's order to plead iſſuably, the defendant can Thomplon, 

= put in a plea which goes to the merits, The defendant, 8 

a = . eO. Jo 

J Ter. Re. 
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being under terms to plead iſſuably in an action on a policy of 

inſurance, pleaded the general iſſue, and alſo that the owners 
of the goods, De Hries and company, for whom the plaintiff 

as agent had inſured, were alien enemies; whereupon the 

plaintiff ſigned judgment as for want of a plea; and a rule 
having been obtained calling upon him to ſhew cauſe why 
judgment ſhould not be ſet aſide for irregularity. And cauſe 
ſhewn. Lord Kenyon, Ch. J. The meaning of the term 
& pleading. ifſuably”” in a judge's order is not merely the 

pleading a plea on which iſſue may be taken, but ſuch an one 
as goes to the merits: but this is purely for delay, and does 
not at all affect the merits of the queſt:on between theſe par- 

ties. The caſe of Brandon v. Neſbitt, ante, Vol. I. p. 570, 
was determined on demurrer, where the party had a right to 

in{iſt on every legal objection ; and the queſtion did not ariſe 

upon an order to plead iſſuably. No injury to the public can 
ariſe from rejecting this plea ; for if the owners of the property 

inſured be indebted to the plaintiff, as ſtated by him, he will 

have an opportunity of reimburſing himſelf gut of the money 

recovered ; but whether that be fo or not, the money cannot 

be remitted out of this country without a licenſe from the ſe- 

| cretary of ſtate. Rule diſcharge t. 

Thelluſfon v. If a defendant when under an order to plead iſſuably, put in 
Smith, Hil. Ter. a plea, though informal, which gocs to the ſubſtance of the 
33 60 . action, the plaintiff cannot ſign judgment as for want of a 
5 Ter. Rqh 152, Plea. The defendant in this action for {lander, being under a 
Judge's order to plead iſſuably, delivered a plea, in which he 

attempted to juſtify the words, but it was not, ſtrictly ſpeak- 

ing, a juſtification. The plaintiff treated this as a nullity, 

and figned judgment as for want of a plea. Per Curiam: 

The plaintiff ſhouid have demurred to it, inſtead of tigning 

judgment as for want of a plea, Where indeed a plea has 

appeared on the face of it to be a dilatory plea, the Court has 

in ſome caſcs gone the length of ſaying that the plaintiff 

night treat it as a nullity. But this plea is not of that kind, 

for it goes to the ſubſtance of the complaint; though whether 

it be a formal and good plea it is not neceſſary to conſider 

now; it it be bad, the plaintiff muſt demur to it. 
Ellis 9 tam, Where a detendant pleads a ſham plea, the Court will not 
wo 7e. let him withdraw it and plead the general iſſue. For Per 
8 Curiam | he deiendant has delayed the plaintiff by this ſham 
CM. plea, he has produced no aflidavit that he has any merits, and 
2 Wi). zh. deferves to pay the penalty for picading a ſham plea, ſo the 1ule 
to withdraw this plea mult. be diſcharged. . 

Freeman ? The Court refuſe! to give the defendant leave to withdraw 
eee rey, ſpecial plea, and plcad the general itlue, Caſe upon pro- 
one Napleton, Miſes for goods fold and delivered to the defendant and one 
Hl. Ter. Napleton his late partner deceaſed ; the declaration was of 
7 8 2 1 Eaſter term 4%, in Trinity term laſt the deſendant plead-d a 
2 Wil. 391. | | bond 
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bond given by him and Napleton in ſatisfaction, in Michael- 
mas term Jaſt the plaintiff replied to the country; now in the 
beginning of the preſent term, Burland moved that the de- 
fendant, upon payment of coſts, might have leave to withdraw 
his ſpectal plea and plead the general iſſue, upon an affidavit 
that the ſpecial plea was pleaded by the miſtake of the defend- 


ant's attorney, and that the defendant had a good defence to 
make upon the general iſſue. Per Curiam: This has fre- 


quently been granted after a replication in ſome caſes, but 
here the plea goes to the action, it was pleaded fo long ago 
as Jaſt Trinity term, and the defendant has /aid by all laſt 
Michaelmas term, and there is no reaſon to let the defendant 
withdraw this ſpecial plea and plead the general iſſue. Rule 
diſcharged. b 3 

But leave was given to withdraw the general iſſue, and plead 
a ſpecial plea upon terms, and waiving privilege of parliament. 


goneral iſſue, whereupon iſſue was joined laſt term, and notice! 
of trial given for to-morrow the 11th of November. On 3 


Wilkes, eſq. v. 
Wood eſq. M. P. 
k and Wilkes v. 
In treſpaſs, aſſault, and impriſonment, the defendant pleaded the Webb, M. P. 
Ii Ter. 
Geo 3. 
C . 


Monday laft, the 7th of November, the defendant moved for 2 Mi. 20 


leave to withdraw his plea of the general iſſue, and to plead 
again the general iſſue, and a ſpecial juſtiication under a war- 


rant of Lord Halifax, ſecretary of ſtate; and he relied upon the 


caſe of I aylor v. Fodd, B. R. Mich. 23 Ges. 2. where, in im- 
priſonment, the defendagt had pleaded the general iſſue, and the 


* 


Court gave him leave to withdraw that plea, and plead a juſti · 


fication that he was maſter of a ſhip, that plaintiff was making 
a mutiny therein, and ſo he impriſoned him, upon terms of 
taking ſhort notice of trial, and giving plaintiff judgment of 
the ſame term. The like was done in Blackburn and Mat- 
thews, Irin. 23 Geo. 2. B. R. and in many other fimilar caſes, 
where the Court could prevent the plaintiff from being de- 
layed, or ſuffering any inconvenience. And it being objected 
that the privilege of a member was the privilege of the whole 
houſe, and that he could not waive it without leave of the 
houſe; and that the houſe might inſiſt upon the privilege. 
Curia: We will not ſuppoſe any thing ſo diſhonourable in 
the houſe of commons, let the rule be made abſolute upon de- 
fendant's taking ſhort notice of trial, and that if the plaintiff 
las a verdict, he ſhall have judgment of this term. 


The Curt, on the authority of the caſe of Prout and Fare n. Lloyd, 


Dewar (1), (which the maſter read from his note book) 


held 


— 
i 


(1) Prout v. Dervar, E. 24 Geo. 3. E. R. In this caſe, on ſhewing cauſe 
àgainſt a rale obtained for ſetting ade the judgment, the circumdances 
appe red to be as follows: The defendaut pleaded a recovery by a fa 
mer ſudgm n', upon which the plaintiff obtained the common rule, raat 
a. Jet .nd.n ſhoull avide by his plea already pleaded, or pleal ſuch 

| G 2 - Uacr 


? 27 Geo. 3. 
R 


1 Ter. Rep. 69 
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Maddocks v. 

Holmes et 41. 

Ea. Ter. 

38 Geo. 3. 
C. 3 


1 Pul. & By. 


238. 


Conwell v. 


2 Black. Ref. 
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held that after a rule to abide by a ſpecial plea, or plead ſuch 
other plea as the defendant will abide by, he can only plead the 


eneral iflue (1). | 
The Court will not reſtrain a defendant from pleading 


the ſtatute of limitations on ſetting aſide a regular inter- 


locutory judgment upon terms. It being moved to ſet 


aſide a regular interlocutory judgment on the terms of paying 


the coſts, pleading inftanter, taking ſhort notice of trial, and 


giving judgment as of the term. This was oppoſed, unleſs 


the defendants ſhould be reſtricted from pleading the ſtatute 


of limitations, and Willett v. Atterton, 1 Bl. 35, was cited (2). 


But the Court ſaid, that the plea of the ſtatute of limitations 
was not neceſſarily unconſcientious, and that of late it had 
been conſidered as a fair plea in the King's-bench (3), 
though formerly it had been thought otherwiſe. Rule abſo- 
lute on the terms propoſed. Bs | 
A defendant who has appeared by attorney as a feme ſole ſhall 
not plead in proprid perſond as a feme covert. Proceedings 
had bzen ſtayed on the common terms of the defendant plead- 
ing iſſuably, &c. She had then an attorney on record; and 
now comes and pleads, in proprid Arſon, That Ann the 
« wife of David Thomas, who is ſued by the name of Ann 
C Thomas, did not undertake, &c.“ and for the plaintiff it was 
inſiſted, that this was an abuſe of the rule, tending in effect to 
introduce a plea of coverture ; and moved, to ſet aſide the plea, 
and that the plaintiff might ſign judgment. The Court ſet 
aſide the plea, and directed her to plead the general jſſue, nr 
aſſumpſit, by attorney. 


other as he would abide by. The defendant thereupon waived his 


former plea, and pleaded another ſpecial piea, upon which the plain- 


riff ſigned judgment: and it was contended that the defendant could 


not waive one fpecial plea, and piead another, but was confined to 
plead the general iſſue. And Per Curiam: Under ſuch a rule, if the 
defendant.waive his ſpecial plea, he can only plead the general iſſue. 
Rule diſcharged. | 2 LR 

Allo in Cockran v. Robertſon, Mich. 20. Geo. 3. B. R. it was moved 
to ſet aſide a rule to plead ſeveral matters, and the plea of ſer-off 
pleaded in conſequence thereof, upon this objeCtion ; that, the de- 
fendant having pleaded a judgment recovered in a former action, the 
plaintiff obtained a rule for the defendant to abide by his plea, or 
picad ſuch other as he. would abide by. The defendant had pleaded 


a ſer-off, which it was inſiſted he could not do, but could only plead. 


the general iſſue after waiving his fpecial plea, BuL LER, J. faid 
the practice was fo; but that the defendant might have pleaded the ge- 
neral iſſue, and given notice of ſet-off; and that this was a fair plea; 


which Coreper admitted, and ſaid that if the defendant would take 


ſhort notice of trial, he had no objection to it. Rule to ſhew cauſe 
granted. 
(1) Simon v. Dillon, I. 26 C. B. R. S. P. 
(2) See alſo Forbes v. Lord Middleton, 2 Str. 1242. 
3) Rucker and another v. Hannay, bart. ante, vol. I. p. 162. 
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The defendant cannot plead 1 aſſum e ſit to all the counts, Dowga!l v. 
and a tender as to part. — Mic. Ter. 11 Ges. 3. C. B. 5 U. Bowman. 
145. 2 Black, 723. 
So allo in this cale, the court of B. R. held that a defendant Macleltan v. 
cannot plead 2 2//#mp/it as to the whole and a tender as to 333 
part; becauſe if the general iſſue be found for the deſendant, 3 Geo. z. 
it wil then appear on the record that no debt is due, and yet B R. 
chat the defendant admits ſomething to be due. 4 Tor. Rep. 194- 
In dower, it was moved for leave to plead, 1ſt, Ne ungucs Anderſon . 7 
ſeiſie que dower. 2d, Ne ungues accouple, Ic. and Robbins e Park 14 
and Crutchley, 33 Geo. 2. 2 IFilſ. 118., was cited, where the 1, Geb. SY 13 
ſame thing had been done. Bur it not appearing that this C. B. . 
matter was then under conſideration of the Court, GTD and 2 #2. Rh. TE 
BLacksToNwE, Jus. thought leave ſhould not be granted; be- 5“ i 
cauſe, 1ſt, The two pleas muſt he tried in two ſeveral juriſ- BY 
dictions, by jury, and by the certificate of the ordinary. 2dly, it 
It tended to delay the widow, whoſe ſubliſtence may depend [3 
on the event of the ſuit; dower is fe/tinum remedium, and 1 
therefore no eſſoin is allowed therein. 3dly, GouLD, Jus. | 
thought the pleas inconſiſtent. qthly, BLACKSTON E, jus. 
thought the Court had proceeded full far enough, in granting 
leave to plead ſeveral matters. NaREs, Jus. gave no opi- i 
nion. DE Grey, CH. Jus. abſent. Rule denied. Ut 
So in this caſe, in d tber, it was moved for leave to plead, Hillier v. Flet- 1! 
1. Ne ungues accouple., c. 2. Ne unques ſeiſie que dawer. 1 * if 
But it was refuſed on the authority of the above caſe of Au- [if 
derſon v. Anderſon, Trin. 17 Geo. 3. unleſs ſome ſpecial 2 Black. Rep. its 
ground could be aſſigned: and Nares J. now declared him- 7. | 
ſelf perfectly ſatisfied with the reaſon of that determination. | 
The Court refuſed to permit the defendant to plead 7207 of Feron v. Ladd 
ſumpſit, and that the plaintiff was an alien born: the latter ö 
eing an udgonſcientious plea, and not to be favoured, -- Mic. * 
Ter. 20 Geo, 3. C. B. 2 Black. Rep. 1326. - | 
So in this caſe the Court refuſed to allow 1 afſumpſt and Thyatt v. 
alien enemy to be pleaded together. Hil. Ter. 40 Ges. 3. Vouns. 1 
C. B. 2 Pul. & Bo. 72. * 
Notice to plead nced not be given within the ſame time weng, Redford, | 
that a declaration muſt be filed. The declaration was filed on Hil. Ter. 
the laſt day of the ſecond term after the return of the writ : * 9 
but the notice to plæad was only given a little before the eſloin- 3 Bur. 1432. 
day of the follnving term. The defendant had objected that AF 
this was irregular; for that the nitice © I plead”? ought to = 
have been given before the end of the ſecond tcrim, as well as ; 
the declaration filed before that time: and the defendant had | 
obtained a rule to thew cauſe why the proceedings ſhould not 
be ſet aſide for irregularity, with coſts. But it was holden to 
be well enough; the malter certifying it to be the practice. gr, 1. 


— ITY WT Rn 


And THE CourT diſcharged the rule, with %s. Freeman, 
; If a plea be demanded on a Saturday, . the defendant has 1 
| 8 twenty- 3* 5 8. 


HE 4 Ter. Reft. 557» 
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twenty-four hours clear after the demand of the plea to put in 
: plea, excluſive of the whole of Sunday 1). ” 
ar pn Raven, A demand of a plea before the defendant has appeared, or 
2- Go z. the plaintiff filed common bail for him, is a nullity; and if 
7. judgment be ſigned, the Court will ſet the proceedings aſide 
1 Ter. Rep. 635. tor irregularity, for want of the demand of a plea. 


Venn e, Cal- If a plea be filed before the bail are perfected, it is a nulli- 

ons! rg wa ty, and does not become a good plea by perfecting the bail 
7. . afterwards, and if the plaintiff ſign judgment as for want of a 

4 Ter R 578. plea, the Court will not ſet it ande as irregular. 

Petrie a. Ficz= If a defendant do not rejoin, the plaintiff in ſuch caſe may 


addy by the practice of the court, ſtrike out all the previous plead- 
g. B. ings, and enter judgment as for want of a plea; for if the de- 


5 Ter, Rep, 152. fendant do not rejoin, it is conſidered as an abandonment of 


the plea (2). 


deen mM Though a rule to plead expires on a dies non juridicus, as 
ons for inſtance, on the Purification, the defendant is bound to 


36 Geo. 3. plead on or before that day, and if he does not, judgment may 
be ſigned on the next day. Per Curiam: The meaning of a 


15 
2 Ilen. Biacł. : : OE 3 
6A defendant being allowed a certain time to plead in, is, that he 


616. 

| may have a reaſonable time to conſider of his defence. The 
reaſon of Sunday not being a day of buſineſs, is the decent 
obſervance of the Sabbath, but as the offices are open on 
theſe other dies non juridict, the party may certainly then 

plead. | | | „ 
Wer The replication of nul tiel record need not have a ſerjeant's 
mouth, Ez Ter, hand. It was moved, to ſet aſide a replication of aul tie! re- 
12 Geo. 3. cord, put in to a plea of a judgment in another court, for want 
C. B. of a ſcrjeant's hand; the plea having been ſigned by a ſerjcant. 


2 Blacks 816. And Simpſon and Neale, 2 ilſ. 74. was cited as in point. 


Per Curiam : Notwithſtanding the caſe in T idſon, we are all 
of opinion, that the plea of nul tiel record need not have a 
ſerjeant's hand; either in point of reaſon, or of uſage. The 
rule, therefore, muſt be diſcharged. And as the defendant's 
attorney had been guilty of à trick, and had now moved 
the court to give efficacy to that trick; even after he bad 
waved all objections by paying for the iflue : it was diſcharg- 
ed, with coſts. | | 
Ellis and wife, A replication taking iſſue on a plea of payment to debt on 
wept x an annuity- bond muſt be ſigned by a ſerjeant. Debt on bond 
Govey, executor, Conditioned for the payment of an annuity to M. Shurmer, 
Tr. Ter. deceaſed, during her life, Pleas: iſt, Payment of the annuity 
39 pps „ to A. Shurmer up to the time of her death; 2dlv, Payment | 
1 Pu. S By. Of all arrears of the annuity due in the lifetime of M. Shurme! 


409. 


—— 
— 


(1) If Sunday be the laſt of the four days to plead in abatement, the 
party has till the next day. Lee v. Carlton, ante, vol, I. p. 9. 
(2) Vid. Bro, Abr. ſ Default,” pl. 58. 
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to the plaintiffs ſince her death. The plaintiffs, after proteſt- 
ing in their replication againſt the payments as alleged in 
the pleas, averred twenty years” atrears, amounting to 80l. to 
be due and unpaid, and concluded to the country. This re- 
plication having been put in without the ſignature of a ſer- 
jeant, the dufendlaut ſigned judament of noupros. Aﬀerwards 
the plaintiff moved to fet this judgment aſide on the authority 
of Hubert v. Lyrd Meymoutbhb. BuT THE CouRT (ſtopping 
the countel en the other ſide) ſaid : This point muſt be go- 
verned by the practice of the court; and indeed as far as rea- 
ſon is concerned, it ſeems right that this replication thould be 
ſixred. Much may depend on the manner of taking iſſue; 
it is material that it ſhould be ſo taken as to decide the me- 
rits. Where the plea is figned by a ſerjeant, the replica- 
tion ſhould be ſigned alſo; to this rule, a /imiiter is an ex- 
ception, for no judgment is required in i rely joining iſſue. 
co on payment of coſts, the Court made the rule ab- 
olute. : 
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Proceſs, 


A writ of latitat runs into Wales.—It was moved for a Penry v. Jcnes, 
rule to ſhew cauſe, why an exoneretur thould not be entered Tr. Ter. 
on the bail-piece, upon an allidavit, that the defendant had“? = 2 
been arreſted on a latitat, in Brecknockſhire in Wales; that | Deng. 212. 
the cauſe of action was a judgment in the great ſeſſions, and 
that both the parties lived within that juriſdiction. The mo- 
tion was made on the authority of the caſes of Lampley v. 
Thomas, and Jones v. Fones, reported 1 Wulf. 193. 206. 
where the deciſion is ſtated to have been, that a writ of lati- 
tat does not run into Wales; but BULLER, J. mentioned, 
that the contrary had been held, ſince that caſe, in ſeveral in- 
| ſtances; and particularly in a caſe where Y aTEs, I. had con- 


. 


ſidered the queſtion very fully, and delivered a ſolemn argu- 
ment upon it (1). The Court refuſed to grant the rule, and 
a ® | ſaid 


— — ith. 
— 


(1) That was the caſe of Lloyd v. Jones, J. 9 Geo. 3. The plaintiff 
declared againſt the defendant ½ cuſtadia mareſeulli. The defendant 
pleaded, that he was reſident in Montgomeryſhire, in Wales, and de- 
nied the juriſdiction of the court. To thi; plea the plaintiff demurred. 
After the demurrer had been once argued (when the cafes in Jon were 
inſiſted upon by the defendant's counſel), Yates, J. went at large into the 
que ſtion, and examined the different ſtatutes and authorities; intimating 
a Very clear opinion in favour of the juriſdiction of the court. The 
caſe, however, ſtood over io be argued again; but the defendant having 
declined further argument, judgment was given for the plaiatiff, M. 10, 
Geo. 3.—The late Weiſh act (13 Geo. 3. C. 51.) ſeems very clearly to re- 
coguile the juriſdiftion of other courts, beſides the Exchequer (whoſe 

juriſdiction has never been denied, though founded on a legal fiction as 
much as that of the King's-bench), to hold plea, and iſſue meſne proceſs, 
8 6 4 | | againſt 


Pradice (Proceſs), 


ſaid, that if the court had not juriſdiction, the proper way for 


the detendant to take advantage of it, would be by a plea in 
1 | 


Devenege v. 

Dalby, Mic, Ter. 

20 Geo. 3. 
B. R. 

1 Doug. 383. 


Norman v. Bcl- 
lamy, Ca. Ter. 
26 Geo. 3. 

B R. 

1 Ter, Rep. 187 


abatement. 


If a party is arreſted in another county by a bill-of Mid- 


dleſex, the proceedings will be fet aſide for irregularity ; for 


a bill of Middleſex cannot run over all England. Such a 
practice would put am end to the writ of /atitat; and if any 


notion has prevailed that this fort of proceeding is regular, it 
ought to be contradicted. 

So in this caſe the proceedings were ſet afide, becauſe the 
bill of Middleſex was ſerved in the city of London.—In this 
caſe it was contended, that as this writ was only for the pur- 
poſe of bringing the defendant into court, it was immaterial 
in what place it was ſerved. And that this Court had refuſed, 
in ſeveral inſtances, to ſet aſide the proceedings on this 
ground. Bor per BuLLER, J. The cafes mentioned at the 
bar, are where a /atitat has been ſerved in the wrong county. 


There the writ is the ſame, and it makes little difference 


Kelly v. Shaw, 
- Mig. Ter. 
35 Geo. 3. 

B. R 


6 Ter. Rep 74 


Buſby et al. v. 
Fearon, Ea. Ter. 
39 Geo. 3, 

B R 


8 Fer, Reps 235. 


whether ſerved in one or the other county. But there is no 
inſtance in which this Court has not determined, that the ſer- 
vice of a bill of Middleſex in London is irregular, except 


where there has been ſome diſpute about the limits of the city 


of London. 
But the Court will not ſet aſide the proceedings, merely be- 
cauſe the defendant was ſerved with a latitat in Middleſex. — 


For per Lord Kenyon, Ch. J. It ſeems to me that the late 
determinations (1) decide this caſe. It does not appear more 


objectionable to ſerve a latitat in Middleſex, than in any other 


wrong county. Fit give perſonal notice to the party, it is 


ſufficient, provided it be not a bailable proceſs. 

Service of a writ (directed to the ſheriff of Northumber- 
land) in Newcaſtle-upon-' Tyne, was held good. A rule hav- 
ing been obtained, _— on the plaintiff to ſhew cauſe why 
the proceedings in this a | 

ularity, on two grounds, 1ſt. becauſe the writ which was 
directe to the ſheriff of Northumberland, was ſerved in 
Newcaſtle-upon- Tyne, out of the county of Northumber- 


land; 2dly, becauſe the action ought to have been brought in 


the court of conſcience at Newcaſtle, the plaintiff having ad- 
mitted that the cauſe: of action only amounted to 11). 155. 


cauſe was ſhewn againſt it.— The Court, on the authority of 


the laſt caſe of Kelly v. Shaw, overruled the firſt objection; 


—— 


. 


againſt parties reſident in Wales. The words are, « In all tranſitory 
a&ions which ſhall be brought in any of his majeſty's courts of record 
out of Wales, &c. if it ſhall appear that the defendant was reſident in 
Wales at the time of the ſervice of any writ or other meſne proceſs ſerved 
on him, &c.''—Dozg. 212. [. 10.] 

(1) Devenege v. Dalby, Borman v. Bellamy, 


but, 


tion ſhould not be ſet aſide for irte- 
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J . 


<< . 


1 


Practice (Proceſs). 


but, it not appearing what juriſdiction the court of conſcience 
at Newcaſtle had, the matter ſtood over to a future day. On 
the laſt day of the term it was ttated, that by the terms of the 
a& of parliament, creating the court at Newcaſtle, that court 
could not hold plea, unleſs both the plaintiff and the defendant 
reſided within the juriſdiction; and, therefore, the Court diſ- 
charged the rule, the plaintiffs in this action reſiding in Mid- 
dleſex. | SY 
The notice to appear, annexed to common proceſs, muſt 
contain the name of the defendant, on whom it is ſerved. — 
The defendant was ſerved with a copy of a common capras, 
but his name was not mentioned in the notice to appear, 
which was, „ You are ſerved, &c.“ leaving out the name. 
For this irregularity it was moved to quaſh the writ, as being 
contrary to the ſtatute 5 Geo. 2. c. 27. ſ. 4. (1) and 1 Hy. 
104. (2) was cited. Rule abfolute, no cauſe being ſhewn. 


The Engliſh notice to appear, muſt be added to all common fumiey 2 tam 
proceſs, where the defendant is not held to bail, whether the v., Fitz, Tr. Ter. 


cauſe of action do or do not amount to 10l.— LFhis was a gui 
tam action for a penalty of g. but it did not appear on any 
of the affidavits for what offence, or on what act of parlia- 
ment it was brought. The bill of Middleſex was returnable 
on Friday next, after the morrow of the Holy Trinity, and 
the notice at the bottom of the writ was to appear at the re- 
turn of the writ, being the 16th of July, inſtead of June; 
on account of this miſtake a rule was obtained, calling on the 
plaintiff to ſhew cauſe why the bill of Middleſex ſhould not be 
ſet aſide for irregularity.—Cauſe was ſhewn, and the cafe of 


Worgmas D. 
P lan 


29 
C. B. 
1 Hen, Blick. 


1080. 


37 Geo. 3. 
B. R 


7 Ter. Reb. 337. 


Willis v. Lewis (3) was relied on, where it was ſaid, “ Re- 


« folved by the Couit, that there is no occaſion to put the 
« notice to appear at the bottom of the proceſs, according to 
« the ſtatute of Geo. 2. this being above 10].” —Lord KU N- 
YON, Ch. J. The concluding fentence in the ſecond ſection of 
the ſtatute 12 Geo. 1. c. 29. inakes this point extremely clcar; 
it ſays that if any writ ſhall iſſue for the ſum of 10l. and there 
be no affidavit to hold to bail, the plaintiſ hall proceed in like 
manner, as is by the act directed in caſes where the cauſe of ac- 
tion does not amount to 10l. Probably that clauſe was not ad- 


_— to, when the caſe in Wilſon was decided. Rule abſo- 
ute. 


If a latitat bears teſte out of term, it is void. — This was tart, aflignce of 


an action of debt upon a bail-bond, brought by the plaintiff we ſheriff of 


as aſſignee of the ſheriff of Cornwall. The plaintiff declared ee 


— 


(1) Which requires the notice to be © A. B. you are ſerved, &c.“ 


_ (2) Bebema v. James, in which the court of B. R. quaſhed a /at:tat 
Tor the ſame omitlion, 


(3) 1 WI, 22. | 
| that 


Idem v. Hinge- 
ſton, Ea. Ter. 
10 Geo. 3. 

B. R. 
5 Burr. 2536, 
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e plaintiff proſecuted the writ on the 23 


Practite (Pleading). 


that after the firſt day of Trinity term, 1706, viz. on the 


23d day of February, 1709, the plaintiff proſecuted out of the 
court of our lord the king, before the king himſelf at Weſt- 
minſter, a writ of /atitat directed to the ſheriff of Cornwall; 
and ſo proceeded, and fet out the writ, the delivery of it to 
the ſheriff, the warrant, the arreſt, the giving the bail-bond 
by the defendants, and the aſſignment of it to the plaintiff. 


The defendant pleaded & vi debet.“ The plaintiff demur- 


red to his plea. It was, on behalf of the defendants, objected 
to this writ, that it was ſtated by the declaration to have been 
ſued out of this court, then fitting, on the 23d of February, 
which was impoſſible; for the court could not fit out of 
term. And the caſe of Effwick, aſſignee of the ſheriff of 
Middleſex, v. Coke, in 2 Ld. Raym. 1757, and Fitz. Gil. 
66. was cited as preciſely in point —CuR. ADvis'.—And 
now PER CURIam: We were inclined to over-rule that caſe, 
if the preſent caſe had been more like it than it is. But the 
preſent caſe does not ſay when the writ bears date: it docs not 
mention the 2. /e of it at all. The caſe cited had theſe further 
words —* Eqdem curia apud W-:ftmonaſterium” adtunc tentd 
„ exiſterite,” The defendant demurred to the declaration; 


and it was held ill, becauſe it was not according to the truth 


of the fact; for it could not, on the 18th of July, be ſued 
out of the court of King's-bench, then ſitting at Weſtmin- 
ſter. This is the ground of the opinion of the Court. — Mr. 
Reeve, who was counſel for the plaintiff in that caſe, cited a 
ſtrong caſe (1) to prove, „That a writ may be ſued out in 
« vacation-time.*” But the Court took it up and faid, «That 
© the writ could not be ſued out of the court of King's- 
„ bench, then ſitting at Weſtminſter, when the court did 
« not, nor could fit out of term.” The prefent cafe does 
not ſay a word about the ee: it only alleges, « That the 

of February.” 
And the truth of the fact is admitted by the demurrer. 
"Therefore as this is an odious catching objection, and not to 
be by any means favoured ; nothing hinders us from taking it 
to be true, « That this was in fact ſued out upon the day on 
« which the plaintiff has alleged it to have been proſecuted,” 
It would be void if it bore tee upon a day out of term: but 
it does not here appear upon what day it bore fee. The 
Juſtice of the cafe is extremely plain: and an objection that 
tends manifeſtly to obſtruct that juſtice, is entitled to no fa- 
vour.—Mr. MANsFIELD: The words of the declaration are, 
« Out of the court of the ſaid lord the king, before the king 
ce himſelf at Weſtminſter.” Curia: That is only the fr 
of the writ : it is the ſtyle of the court. It does not import 
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(1) Walburgh v. Saltonflall, Sir T. Jones 149. 1 FVenir. 362. * 
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that the court was a&ually then ſitting at Weſtminſter. Mr. 
Juſtice WiLL-ss voterve., that this comes on now upon a 
ſham dilatory plea, whereas the cate cited was upon a demur- 
rer to the declaration.——l,o7d MansFittD: It is making the 
practice of the court chicane, and an cluſion of juſtice, in- 
ſtead of being a method of coming at right. L with gentle- 
men would tell their clients, chat oje ions of this ſort ought 
not and cannot prevail. Judgment for the plaintift. 
It is not neceſſary to add the name of the filazer to a com- Frot v. Exles 
mon capias.— Hil. Fer. 29 Gee. 3. C. B. 1 Heu. Black. 120. and Jacques. 
If there be not fifteen days between the teſte and return Bourchier v. 
of a captas, the Court will allow the tee to be amended. Wittle. 
Mic. Ter. 30 Ges. 3. C. B. 1 Heu. Black. 291. | 
In Faſter term, 8 (eo. 3. tne court of C. 7. declared. that Ea Ter. 
all mejne proceſs ſerved upon the return-day thereof, chall be 5 Ge 3. 
deemed regular, agrecabie to the practice of the court of , , 
King's-bench. 
The return-day of a clauſum fregit, and the quarts die poſt, Fano v. Cokeng 
are both reckoned incluſively: and there is no difference 1 : 
whether the return- day be on a Sundav, or any other day.— C. B. 
The defendant was ſerved with a clu¹αM freo7t, returnable in 1 Len. Bart. 9. 
four weeks from Kaſter-day. The return-day was Sunday, 
April 20. Ihe def-ndant not appearing on the Wednefday 
following. the plaintiff on the Thurſday ſucd out a dij?ringas. 
On that day the defendant entered an appearance. On Fri— 
day morning the plaintiff's attorney levied 408. under tae di/- 
tr;ngas, on the defendaat's goods.—It was moved that theſe 
iſlues ſhould be repaid to the defendant with coſts, on the 
ground that the return-day being Sunday, the defendant hal 
till Thurſday to appear; and as the di//ringas iffued on that 
day, it was irregular.— Lo this it was anſwered, that by the 
uniform practice of the court, the defendant was bound to 
appear within four days of the return of the writ, which are 
incluſive both of the return-day and the guarto die poſt, and 
that Sunday was to be conſidered like any other. return- day. 
And THE Coo Rr, after conſulting the ſecondaries as to the 
practice, were of opinion againſt the defendant.— Rule diſ- 


372. 


charged. | | 

Notice ſubſcribed to proceſs, to appear on he 479. die poſt. is Sumner w. Brady 
good. The defendant was ſerved with a cauſum fregit return- t 4d. Ea. Ter. 
able in fifteen days of Eaſter (i. e. the 8th of May); but the?“ 3 
notice to appear was © af the return thereof, being the 11th day 1 Hen. Blak, 
of May, 17917 (i. e. the 4to. die paſt). A rule was granted to 630. 
thew cauſe why the proceedings ſhould not be ſet alide, on the 
ground that the notice to appear ought to have been on the re- 
_ turn-day of the wiit, viz. May 8, which it was urged was the 

conſtant and undoubted practice. Barnes 293. Alfop v. Nicholls. 
The Court ſaid, they were clearly of opinion that the notice 

to 
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to appear on the quarts die paſt was good, that being the day 
when, in point of fact, the defendant was to appear. They 
alſo directed a ſearch to be made in the treaſury, to ſee if there 
were any ſuch cule as that above cited from the © Rules and 
Orders of C. B. Hil. 7 Geo. 2.“ when the prothonotary re- 
ported, that there was no ſuch rule to be found (1). The 
rule to ſhew cauſe was therefore diſcharged. ; 
A bil} of Middlefex may be returnable the ſame day that it 
is ſued out. — Although the practice formerly, according to the 
authority of Green v. Rivet, 2 Ld Raym. 772. where it was 


4 T6: K ED (54, that a bill of Middleſex could not be returnable the ſame 


Callagan, an at- 
funcy, Executor, 


day that it was ſued out, may have been otherwiſe. | 
An ac etiaj to anſwer the plaintiff in a plea of trover, &c. 


&c. v. Mus is well enough, though it would have been more cierk-like to 
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have faid, in a plea of treſpaſs upon the caſe for converting the 
plaintiff's goods to his uſe.— The plaintiff ſued out an attach- 
ment of privilege, whereby the ſheriff was commanded to attach 
the defendants to anſwer the plaintiff in a plea of treſpaſs, and 
alſo that the defendants anſwer the plaintiff according to the 
cuſtom of the ſaid court, in a certain plea of trover, and for 
converting of the goods and chattels of the ſaid plaintiff, as 
executor as aforeſaid, for one hundred and twenty-four pounds. 

The defendants having been arreſted upon this writ, and held 
to ſpecial bail, it was moved for a rule to ſhew cauſe why a 
common appearance ſhould not be accepted for the defendants, 
alleging that the ac eftjam in this writ doth not particularly 
expreſs the cauſe of action as the ſtatute of 13 Car. 2. c. 2. 
f. 2. (2) directs; for that there is no ſuch cauſe of action as a 
plea of trover, but it ought to have been in a certain plea of 
treſpaſs upon the caſe, for converting the goods and chattels of 
the plaintifF to the defendants” uſe, to the plaintiff's damage of 
124]. Upon ſhewing cauſe, it was reſolved BY THE CoURT, 
that the cauſe of action is fully and clearly expreſſed ; and, al- 
though the ac etiam be not exactly clerical, yet nobody who 
reads it can doubt of the cauſe of action; beſides, ſince the 
ſtatute of ac etiam, 13 Car. 2. the ſtatute of 12 Ge. 1. c. 29. 
hath enacted, that no perfoa ſhall be held to ſpecial bail before 
an affidavit be made and filed of the cauſe of action, which hath 


(1) N. B. The old practice of giving notice to appear on the eſſoin- 
day of the return of the proceſs, is not dune away by this determination. 

(2) The 4th ſect. of the ſtar. 13 Car. 2. c. 2. was not mentioned, 
which ſays, ** This act ſhall not extend to any attachment of privilege 
at the ſvit of any privileged petſon, and upon ſuch writs of attachment 
« ſuch courſe ſhall be taken for ſecurity for appearance as hath been 
« uſed ;”” fo that it ſeems there is no occaſion to inſert an ac m of the 
particular cauſe of action in an attachment of privilege at the ſuir of an 
attorney, who is a privileged perſon, in order to hold a defendant x ball. 
. | | een 
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been done in this caſe, fo that the defendants have had notice 
from the affidavit of the cauſe of action; and if that affidavit 
be ſufficient, the Court cannot admit of a common appearance. 
The rule was diſcharged. : 


Recordari ſacias Loquelam. 


The writ of rec. fi. leg. ſtays all further proceedings in the Bevan v. Pre. 
countycourt, though delivered after interlocutory, if it be before cheſc, La. Ter. 
final judgment.— PHISs CourT held, that the delivery of a . 
recandari facias loquelani to the clerk of a county court, after 2 Burr. 54. 
interlocutory judgment, and before final judgment, is a ſtop to 
all further proceedings in that court. They likewiſe held, 
that the officer of the inferior court cannot refuſe paying obe- 
dience to the writ, under pretence of his fees not being paid to 
him; for he is obliged to obey the writ, and has a proper re- 
medy, which he may take, for ſuch fees as are due to him. 


i 


Scire Facias. 


A ſeire facias in error need not lie four days in the office Minar 2. Ven- 
before the return, There is a diſtinction between writs of ſcire way, Tr. Ter. 
facias in error, and writs of /cire facias ngain/t bail! it is not ne- 5 Gon. 3 
ceſſary in the former caſe, * that the /cire facias ſhould lie in the 3 Burr. 1723. 
office before the return,“ though it is neceſſary in the latter. 

And the rules that have been made for the /cire facias lying 
5 days in the office, relate only to writs of ſcire fs againſt 
il. | | 
So in this caſe it was held, that a /cire facins in error need Groſs . Nam, 
not lie in the office four days before the return of it, as a /cire Tr. Ter. 
facias againſt bail mult. 9 Nh * 

But a ſcire facias againſt bail mult lie in the ſheriff's office 4 g. 2439. 
the laſt four days before the return ; and the reaſon is, that the Forty v. Her- 
theriff may {if poſſible) ſerve it. mer, Ka. Ter. 

A declaration on a /ci. fa. to revive a judgment returnable 3? ets” 
the laſt return, may be entitled of the ſame term generally.— 4 777. Rp. £33. 
This was a /cire facias returnable from the day of Saint Martin, ward «. Ganletl, 
in fifteen days in the laſt term, to revive a judgment in debt Hil. Ter. 
for 20001. and 21. 10s. coſts; to which the defendant having ** . f. 
appeared, the plaintiff's attorney delivered a declaration, en- . EN 
titled generally of Michaelmas term laft ; to which the defend- 2 Last Nn. 
ant demurred, and ſhewed for ſpecial cauſe, that the declaration 735: 
was entitled generally of that term, and ſo related to the firſt day 
thereof, which was before the ſcire facias was returnable, which 
was inſiſted to be wrong (by Serjeant 7 hun for the defendant) 
who objected that the declaration. ouztt to have been entitled. 

From the day of Saint Martin, in fitteen days in the term of 

79 85 | | « Saint 
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“ Saint Michael, in the 11th year of King George the Third.“ 
But per Curiam : We will conſider the whole term as one day 
in this cafe, and fo the declaration is entitled right enough.— 
Judgment for the plaintiff. ; 

Wright v. Page, Some notice mult be given of ſuing out a /cz. fa. againſt bail, 


3 3. Alt was moved the laſt day of laſt term, to ſtay the proceed- 

81 ings on a ci. fa. ſued out againſt Loving and Spite, the defend- 
2 Black. Ri. ant's bail, they not being ſerved with a copy cf the ſheriff's 
* warrant, which recites the writ verbatim but the one (viz. 


Lowing), by giving him a perſonal ſummons, and reading to 
him the ſheriff's warrant; the other, by leaving a memoran- 
dum (containing the ſubſtance of the writ) with his wife, at 
his houſe, in his abſence. It appeared (on enquiry of the ofii- 
cers), that it is uſual, in Middleſex, to ſerve the bail with a copy 
of the ſheriff's warrant ; but not ſo in many other counties; 
and this aroſe in Lincolnſhire. In ſome counties they give 
verbal notice; in ſome, none at all. 'The Court thought 
ſome notice ſhould be given (Salk. 509.) the ſufficiency of 
which (if diſputed) muſt be determined by the Court, on the 
circumſtances; and that this notice was ſufficient. And, 
therefore, per tet Cur. Diſcharge the rule. | 

Peale v. Watlon "There muſt be fifteen days between the return of the firſt 

„ facias, and the return of the ſecond; and, if there be not, 


Blockle a TS > ; 
Mic Ter the Court will, on motion, quaſh the writ for that defect. 
14 _ * No execution can be ſued out on a fei. fa. to revive an old 


» Black Reh. judgment, till a ſcire fe. is returned, or an affidavit of perſona] 
notice to the defendant be produced. On the motion of 

Bagnall v. Gray, 5 
Ea, Ter. Walker, the executor of the plaintiff had leave to ſue out a 
17 Geo. z. /cire flicius, to revive a judgment of ten years ſtanding ; but 
: cxccution not to iſſue (as formerly) on the return of two 


2 A. ud, Reftd 35.9 5 * 4 ; , 
i 8 1ihils, but either on a return of /cire feci, or on an affidavit of 


1140. 


been proſecuted. | | 
D'xon . Hleſlop If, after a procedendo to carry back a cauſe to an inferior 


_ 3 court, the plaintiff recover, and then ſue out a /cire facias 
35 Geo. z. againſt the bail below, and they remove the proceeding againſt 
. K them into this court by habeas corpus, this court will award a 


6 Ter. Kd. 395+ procedends in the ſuit againſt the bail; for this proceeding by 
fire facias is merely an attendant on the original cauſe ; and, 
as that has been already ſent back to the inferior court, this 
ought aiſo to follow it, for the procceding againſt the bail 
ſhould be carried on in the ſame court with the principal 


action, 
| Set-off, 
Howlet et al.. v. | 
Scrickland, | 3 88 ; | 
Ea, Ter, In covenant, unliquidated damages, ariſing from the breach 
TY vw 5 of other covenants to be performed by the plaintith, cannot be 


Cow. 56. : | : 2 5 plead 


perſonal notice to the defendaut, that ſuch writ of ſcire fa. hath | 
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pleaded by way of ſet-off.— This was an action of covenant. 

The defendant pleaded, that he had ſuſtained greater damages, 

by reaſon of the breaches committed on the part of the plain= 

tif, than the value of the damages ſuſtained by the plaintiff, on 

account of the breaches: alleged in the declaration; all the 

breaches aſſigned in the plea were for non- delivery of alum in 

due time. The plaintiff demurred, and for ſpecial cauſe 

aligned, that it was not competent to the defendant to plead 

theſe damages by way of ſet-oft. Lord Manſfield— ] take 

this plea to be merely for the purpoſe of delay. The act of 

parliament, and the reaſon of the thing, relate to mutual debts 

only. Theſe damages are no debts. An indebitatus afſumPp/it 

could not be brought for them. Mr. Juſtice Aſbbhun - Debts 

to be ſet off muſt be ſuch as an indebitatus aſſiumpſit will lie for. 

Mr. Juſtice A/on—Clearly, an unliquidated demand or un- 

certain damages cannot be ſet off. Mr Juſtice Milles concur- 

red. Judgment for the plaintiff. ä 

A verdict againſt a plaintiff in a prior action may be ſet off Baſberrille v. 

againſt a preſent demand. —Brow? brought an action againſt e. N 

Baſkerville upon two promiſſory notes, amounting (both toge- 1 Geo. 3. 

ther) to the ſum of gol. The cauſe was entered and tried „. K. 

before Lord Mansfeld at the ſittings ; and the plaintiff took a * du £41 

verdict for the whole of his demand. Baſterville had alſo 

brought an action againſt Brown for 111. 18s, for taylor's 

work done by him for Brown z and this cauſe was likewiſe en- 

tered and tried at the very ſame fittings; but it happened that 

the former cauſe (wherein Brown was plaintiff) was firſt en- 

tered and firſt tried. In the latter cauſe (wherein Haſterville 

was plaintiff), the therein defendant {Brown } had given notice 

of a ſet-· off, of ſo much of the beforementioned two promiftory 

notes, as would ſuffice to anſwer Bafterwvi/le's demand againit 

him; and he was ready, at the trial, to have done fo, notwith- 

ſtanding his having taken a verdict for the whole gol. in the 

cauſe wherein he was plaintiff ; but By/ſterville's counſel op- 

poſed this, and inſiſted that Brown had eſtopped himſelf from 

making this ſet- off, by having taken a verdict for the whole of 

his demand, whereas he ought (as they inſiſted) to have left 

out fo much, in taking his verdict, as was equal to Baſterville's 

demand upon him. Lord MAnsFIELD, at the trial, ificlined 

againſt allowing the fet-off, but he thought it a matter that 

deſerved conſideration. And it was accordingly brought before 

the Court in the form of a motion made on the part of the de- 

fendant Brown, for a rule upon B«fherville the plaintiff, to 

thew cauſe why the verdi& (which had been found for Baſter- 

1/{e) ſhould not be ſet aſide, and why the defendant, Brown, 

ſhould not have the coſts of a nonſuit.. PER CURIAM : The 

meaning of the ſtat. of 2 Geo. 2. c. 22. ſ. 13. for ſetting off 

mutual debts, one againſt the other, was, that in all cates of 

mutual debts the leſs ſum ſhould be deducted out of che greater, 
: | if 
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if the defendant defires it. But Brozun could not compel 
Baſkerville to ſet off his leſs demand upon Brown, againſt 
Brown's greater demand upon him ; nor could Brown have 
fafely taken his verdict for leſs than his whole demand; yet 
Baſterville himſelf might have done this without prejudice, 
and with perfect ſafety ; and he ought to have done it: but he 
declined doing it, and, at the fame time, brings his action 


againſt Brown, for what he might, without prejudice, have ſet 


off againſt Brown's demand upon him. Therefore, it was 
litigious and vexatious in him not to do it, when he might 
ſafely and eaſily have done it ; but choſe, inſtead of it, to com- 
mence an action againſt Brown. Both actions ſtood together 
for trial, but it happened that the cauſe of Brown v. Baſkerville 
ſtood firſt, Brown took his verdict for the whole demand 
upon the two notes, there being no plea, nor notice, of any ſet- 
off in this cauſe, wherein Brown was plaintiff” Then came 
on Baſterville's cauſe, in which he was plaintiff, and Brown 
the defendant : in which cauſe, Brown had given notice to ſet 
off ſo much as was equal to Baſterville's demand upon him. 
This he would have done; but it was oppoſed, and the objec- 
tion ſeemed ſpecious. But we are all clearly of opinion, upon 
full conſideration, & that the debts might be ſet off, one againſt 
the other, in this latter cauſe, notwithſtanding Brown's have 
cc ing taken a verdict in the former for his whole demand.“ For 
if, at the time of the action brought, the defendant may ſet off 
one debt againſt the other, or plead (if a larger ſum be due from 
the plaintiff to him, than from him to the plaintiff), in bar of 
the plaintiff's action; Breaon had a right in the cauſe wherein 
he was defendant, to give this notice of a ſet-off, at the time 
hen he gave it; and Baſkerville might, in the cauſe wherein 
he was defendant, have ſet off ſuch part of the larger ſum due 
from him to the plaintiff, Brown, as was equal to the debt due 
to him frora the plaintiff, if he had thought proper. And 
Brown's notice to ſet off againſt Baſkerville's demand told him, 
that Brown was ready to ſtrike a balance between the mutual 
debts, and to be content with the difference between them; 


and it ſpecified the nature of Broaon's demand upon him, as the 


act requires. Thus it ſtood before the verdict: the debt due 
to Brown was a mutual debt; and notice was given of it, and 
upon what account it became due, and that it was intended to 
be inſiſted on; and, after the verdict, it ſtill remained a mutual 
debt, as it did before. The verdict did not annihilate or extin- 
guiſh the debt, nor change the nature of it, or the rule of law; 
it only amounted to concluſive evidence of it; ſo that Brown 
had the fame right to ſet it off after the verdict as he had before 
the verdict, and the debt was neither extinguiſhed, nor its nature 
changed. Baſkerville was the only perſon in fault, and he 
ought not to have brought his action. Brown was right all 


along: he could not have taken his verdict for leſs than he w 
| = | Wl 


K e 8 i 0 


„ 


W e ec 


Practice (Set- off). | 97 


with ſafety. He may now remit ſo much of the ſum he has 
recovered, as will bring the mutual debts to a juſt balance; 
and this he ought to do. But it would be ſtrange, if the mere 

accident of the priority of trial ſhould, by his cauſe's happening 
to ſtand firſt in the paper, preclude him from taking the benefit 

of the act, according to his notice rightly and truly given at 

the time when it was given. Per Cur. Verdict ſet aſide, and 

the defendant to have coſts of a nonſuit; and Brozun to remit 

ſo much of his damages recovered in the other action, as 

exceed the balance of the mutual debts. 

So in this caſe it was held, that the coſts of one judgment Thru” out -» 
may be ſet off againſt the debt and coſts of another.- Barnes, 4» ame; v. 
the leſſor of the plaintiff, had a judgment laſt Michaelinas 1 
term for 4.01, 58. againſt the defendant, for his debt and coſts, 12 Geo. 3. 
on an action, for the uſe and occupation of the premiſes ; but © B. 
was nonſuited in the preſent cauſe the Hilary term afterwards ; e R. 
the coſts of which are taxed at 121. 5s. ; for non-payment of 
which an attachment is taken out againſt the plaintiff, It was 
therefore, for the plaintiff, moved, that the 121. 5s. might be 
deducted out of the 40l. 5s. and the proceedings on the attach- 
ment ſtayed. In ſupport of the rule the following caſes were 
Cited, Tul and Lowe, 16 Geo. 2. 1 Barn. 102; Scoffin and 
Robinſon, 26 Geo. 2. 2 Barn. 128; a rule for deducting cofts 
of one verdict from thoſe of another. And, if the Court will 
ſet off coſts at common law, a fortiori, they will do it under a 
rule for judgment, as in caſe of nonſuit. Alſo Roberts and Figs, 

28 (eg. 2. 2 Barn. Suppl. 12; and Roberts and Macboul, Trin. 
9 Geo. 3. a rule to ſhew cauſe why thirteen guineas coſts, taxed 
againſt the plaintiff in a former cauſe, ſhould not be ſet off 
againft ſixteen guineas coſts, recovered againſt the defendant 
in this cauſe, It was ſhewn for cauſe, that the plaintiff was 
inſolvent, and that his attorney had a lien upon theſe coſts for 
his bill. But it was held by Wilmot, Ch. J. et Cur. T hat the 
attorney's lien was only upon what the plaintiff was entitled to 
have, viz. the difference. AND BY THE CoURT, The caſes 
cited have ſettled the point, and on the juſteſt ground. Rule 
abſolute. _ 
A. having obtained a verdi& againſt B. for a ſmall ſum, Vaughan ». Da- 
and B. having previouſly recovered judgment againſt A. for a vics, Hil. Ter. 
larger ſum, and taken him in execution, the Court will per- 35 ©: 3- 
mit the ſum recovered by A. by the verdict, and the coſts to be 2 Her. Black, 
deducted from che amount of the judgment of B. and fatisfac- 440. 
tion to be entered for ſo much, notwithitanding 2. is inſolvent, 
and has no means of paying his attorney's bill, but by the ſum 
for which he obtained the verdict. The plaintiff recovered a 
verdict for 200. againſt the defendant in an action ot treſpaſs 
for taking his goods, and the defendant had previouſly ob- 
tained judgment againſt the plaintiff on a bond for 2000l. who 
Was furrendered in execution of that judgment. And now it 
YOte Vo 11 was 


er eee anche bc gab rat 144", 
AA A 7 inc: Hat woaioe ii want And et & 2. 4s 


— 
24 


* RD Dives. 
aer 4% « 


. — ro drape ran <4 
<< „ s nie nan Age of 


n 


* 


CES AM i „ 
. 8 * 2222 — 
. —PIEIY 


— ee 


N 


* Br ee 


—— 
he 4a! CL 


—— * 
Pr: 9 - 4 — * — — = A * — 
r r * — ” n n * 8 ry 2 EN N þ — _ 

a 8 - 1 a , 2 4 y 8 2 OT = 8 ä — - — IIA GRID — - 
N ee r 1 3 5 8 n — — . =D 2 * PFF Fo 2 
: * EZ = [a= » ö - — 2 * 5 n VTV OE 

* , 22 — , > 2 * 

WIS * 


eee eee eee 


2 
— 


os 
. 


. . oe £ 2 A * 
. 2 LL 1 TREE 
r 


* 2 . 


rn 
— e " 
3 7 
— 


Pracite (Ser-). 


was moved that it ſhould be referred to the prothonotary: 


that the attorney's lien did not extend to prevent the parties 


O' Connor 2. 


Murphy, 
Tr. Ter. 


C. B. 


] 1 Len. Dlack, 


157. 


Murphy, infra, 


take an account of the damages recovered on the verdict ob- 
tained by the plaintiff, and tax his coſts thereon, and that the 
defendant ſhould be diſcharged from the payment of ſuch da- 
mages and coſts, when ſo aſcertained and taxed, upon his en- 
tering ſatisfaction for the amount thereof on the judgment 
recovered by him, in part diſcharge of that judgment. (See 
2 Black. 826. Thruſtout v. Crafter, ante, 97, Schoole v. Neble, 
and Nunez v. Modigliani, ante, vol. I. p. 714, and O' Connor v. 
This was oppoſed on the part of the attor- 
ney for the plaintiff, on affidavits, ſtating that he had no fund 
to reſort to but the ſum recovered by the plaintiff for the pay- 
ment of his bill, the plaintiff himſelf being inſolvent, and that 
the ſet-off therefore ought not to be allowed, till the attorney's 
bill was ſatisfied. (See Mitchell v. Oldfield, and Morland v. 
Laſhley, ante, vol. I. p. 711 and 712.) But the Court faid 


in the cauſe from having the benefit of the ſet-off which was 
applied for in this caſe, and therefore made the rule abſolute. 
BULLER, J. mentioned that a ſimilar deciſion had taken place 
this term in the court of Chancery, in a caſe of Barton v. 


Etherington. 
A rule was obtained to ſhew cauſe, why the coſts of a non- 


ſuit in an action of trover, brought by Murphy the preſent 


defendant, againſt one O' Loughlin, ſhould not be ſet off 
againſt the coſts of a nonſuit in this cauſe. It appeared that 
an action of trover had been brought for a ſhip claimed by 
Murphy, but which proved to be the joint property of O' n- 
nor, the preſent plaintiff, and one O' Sullivan (who were 
partners in trade), and of which O' Loughlin was the maſter. 
The preſent action was brought by O' Connor as indorſee of a 
promiſtory note againſt Murphy as drawer, in which O' Cu- 
1:r was nonſuited : and he now made this application, upon the 
ground, that the action againſt O' Loughlin was deſtͤnded at the 
joint expence of O' Connor and O' Sullivan, and that O' Sulli- 
van was intereſted together with O' Connor in the promiſſory 
note, on which the preſent action was brought. LORD 
LouGHBORO UOG faid, that without any regard to O' Si- 
van's intereſt in the promiſſory note, C Connor was equitably 
entitled to the coſts of the non- ſuit in the action of tr9ver 
againſt O' Loughlin, and therefore he ought to be permitted to 


ſet them off, as far as they would go, againſt the coſts in the 


Hall v. Ody, 
Mic. Ter. 


2 


23 


40 Geo. 3. 
C. 


Pu. .& Boſ | 


preſent action. Rule abſolute. | 
Ihe colts of two actions between the ſame parties, though 
in two different courts, may be ſet off againſt each other. And 
in C. B. this may be done notwithſtanding the licn- of the at- 
torney for his coſts. Cockell, Serjt. this day ſhewed cauſe 
againſt a rule xi for ſetting off the coſts of an action of eject- 
ment recovered by the preſent defendant againſt the rote 
| | plain- 
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plaintiff in the King's-bench, againſt the coſts of an action of 


treſpaſs in this court, in which the plaintiff had recovered a 


verdict ; and inſiſted that in all the cafes where a ſet- off of this 
kind had been allowed, both actions had been in the ſame court; 
as in Thruſtout d. Barnes v. Crafter, Schoole v. Noble and 
others. Nunez v. Modigliani. Vaughan v. Davies, and Dennis 
v. Elliott, ante, vol. I. p. 715 (1). But the Ceurt over-ruled the 
objection, ſaying that a ſet-off had even been allowed between 
coſts in a court of equity, and coſts in a court of law; and 
Heath, J. obſerved, that he remembered a cafe where an eject- 
ment having been brought in the King's-bench, and after- 
wards a formedon in this court, proceedings were ſtayed in the 
latter until the coſts of the former were paid. Czc#ell, Serjt. 
then ſtated that he oppoſed the rule on the part of the plain- 


ti's attorney, who had not been paid his coſts: and repre- 


ſented that the plaintiff himſelf was now in prifon, He cited 
Mitchell v. Oldfield, ante, vol. I. p. 711. to che that the attor- 
ney has alien on the judgment for the amount of his coſts (2). 
Shepherd, Serjt. contra, relied on Dennie v. Ellictt ; where it 
was held, that whatever might be the rule in the King's- 
bench. yet, according to the practice of this court, the lien of 
the attorney was ſubject to the equitable claims of the parties. 
Lord EL ox, Ch. J. Finding it to be the practice of this 
court that an attorney ſhall not take his coſts out of the fund, 
which by his diligence he has recovered for his client, where 
the oppoſite party is entitled to a ſet-otf, it does not become 
me to ſay more than that | find it to be the ſettled practice 
with much ſurprize, ſince it ſtands in direct contradiction to 
the practice of every other court as well as to the principles of 
Juice. In the court of Chancery, the ſame parties are often 
concerned in many ſuits, and never knew the idea entertain- 
ed of arranging the funds till the reſpective attornies were paid 
their coſts. Howevet, as the attorney in this caſe has acted 
with a knowledge of the ſettled practice of the Court, he can 
have no right to claim the advantage of a more ju{t principle; 
and it will only remain for the Court to confider, whether the 
practice of the court of King's-bench ſhould not be adopted 
here for the future. Hearn, J. I have no objection to have 
the practice reconſidered, i: o0KE, J. There can be no ob- 
jection to reconſidering the practice, but it does not appear 
to me to be unfair as it ſtands at preſent. T'he attorney looks 
in the firſt initance to the perſonal ſecurity of his client, and 
it, deyond that, he can get any farther ſecurity into his hands, 
it is a mere Caſual advantage. Rule abſolute. 


— 


( 
( 


— K— 


2) See alſo O'Connor v. Murphy, ſupra. 
37 


Alſo Randle v. Fuller, ante, vol. I. p. 713. 
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Groſs v. Fiſher, A /ot-off, reducing the plaintiff's demand under 40s. dot 


Nil. Ter. 
Jo Geo. 3. 
E.. 


Freeman Y. 


not affect the juriſdiction of this court. Aſſumpſit for goods 
ſold and delivered; defendant pleaded a ſet-off; and, upon the 
trial, the plaintiff proved there was due to him from the de- 
fendant forty-three ſhillings ; and the defendant proved the 
plaintiff owed him four ſhillings; ſo that the balance due to 
the plaintiff was thereby reduced to thirty-nine ſhillings, for 
which ſum he had a verdict. It was moved for the defendant, 
that he might have leave to enter a ſuggeſtion on the roll 
that he (the defendant) was reſident in the county of Middle- 
ſex, in order to take the benefit of the late ſtat. 23 Ges. 2. c. 3. 


ſ. 4. touching the juriſdiction of that county-court, inſiſting 
that, as it appeared by the verdict that no more than ey 


a 
» 


nine ſhillings was due from the defendant to the plaintiff, 
ought to have ſued the defendant in the county-court, accord- 
ing to the ſtatute, and not in this court ; and, therefore, he was 
well entitled to make ſuch ſuggeſtion on the roll, as prayed, in 
order to obtain his coſts. Curia: There is a difference be- 
twcen the caſe of mutual debts ſubſiſting, where the plaintiff's 
demand is more than forty ſhillings, the defendant's demand, 
at the time of the commencement of the action, reducing it to 
a leſs ſum; and the cafe where the plaintiff *s original demand 
was more than 408. and the defendant, before the commence- 


ment of the action, hath, b 1 * in part, reduced it to les 


than forty ſhillings. In the firſt cafe the plaintiff mult ſue 
here, or loſe part of his demand, becauſe he doth not know 
whether the defendant can, or will, ſet-off any demand againf 
him; but in the latter caſe, the plaintiff, well-knowing that 
he hath been paid ſuch part of his original demand as reduces 
it to leſs than forty ſhillings, hath no right to come to this 
court and demand more than forty ſhillings, but muſt go to 
the county-court. In the firſt caſe, mutual debts are ſubſiſtinʒ 
at the commencement of the action; in the latter caſe not; 
for payment of part by the defendant to the plaintiff him! 
is not a debt owing by the plaintiff to the defendant, but a di. 
charge of the plaintiff's demand pro tanto. No ſet-off is uled 
or neceſſary in ſuch caſe, but payment of part is proved under 
non afſumpſit, Benſon v. Hemming, Trin. 18, 19 Ges. 2. C.B, 
2 Barnes 282. We cannot allow the ſuggeſtion to be entered 
# the rule muſt be diſcharged. 

In an action for money due for a parcel of cloth, it at 


Hyett, MIC. Ter. intended to ſet-off, that in a former parcel of cloths, bougit 


3 Geo. 3. 
B. R. 


x Black. Rep. 
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of the ſame plaintiff, it appeared, on opening the bale, that 
they were burnt in the preſſing, which had greatly lowered theit 
value. And it was moved to ſtay the proceedings, in order 
to ſend a commiſſion into Portugal, to eſtabliſh this fact: but 
it was objected, that this ſet-off was not maintainable; that 
the damages, which might be recovered for a battery; might 3 


well be ict off; and that, in this caſe, the defendant w 
: 1 4 
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bring his ſpecial action on the caſe, And of that opinion was 

the Court, and denied the motion. | | 
Where a priſoner in execution is diſcharged by the conſent Jaques * 

of his creditor, upon giving a freſh ſecurity to ſatisfy the judg- Roe 5 

ment, and that ſecurity is afterwards defeated, on account of a 27 Geo. 3. 

mere informality, the judgment is ſatisfied, and cannot be ſet . E. 


off againſt a demand of the priſoner, — This was caſe for money * 7er. E AH. $57- 


had and received, money lent and advanced, &c. Plea, ſet-olf 
340]. upon a judgment recovered in Trinity term, in the 22d 
year, &c. by the defendant againſt the plaintiff in this court, 
which is ſtill in force and unſatisfied. The plaintiff, in his 
replication, admitted the judgment, &c. but ſaid that the de- 
tendant, in Michaelmas term, in the 23d year, &c. in order to 
obtain ſatisfaction of the ſaid judgment, charged him in execu- 
tion of the ſaid judgment in the cuſtody of the marſhal of the 
Merſhalſea, &c. and kept and detained him in ſuch cuſtody, and 
in execution of the ſaid judgment, until the 6th of February, 
1783, when he was, by and 4vith the conſent, privity, authority, 
and licence of the defendant, and by his order and direction, releaſed 
and enlarged from and out of the faid cuſtedy, and wholly diſ- 
charged from the ſaid execution, at the ſuit of the defendant, of 
and upon the ſaid judgment. -Rejoinder admits, that the plain- 
till, on the 28th of February, 1783, was, by and with the con- 
ſent of the defendant, &c. ikea &c. and diſcharged from 
the ſaid execution, &c. for and in confideration of the plaintiff's 
then and. there making and delivering to the defendant a certain 
writing cbligatory, bearing date the 28th of February, 1783, in 
691). <vith a condition to faiisfy the judgment either by inflalments 
or by an ants, and alſo for and in conſideration of a warrant of 
a'torney, executed by the plaintiff on the 28th of February, 1783 
een to the defendant to confels judgment upon the ſaid 
writing obligatory in the court of our lord the king of the 
bench. That afterwards, and within twenty days of the exe- 
cution of the ſaid writing obligatory, and warrant of attorney 
{to wit), on the 18th day of March, 1783, the defendant, ac- 
cording to the form of the ſtatute, cauſed a memorial to be 
rolled in Chancery, of and concerning an annuity, ſecured by 
a bond and warrant of attorney, to confeſs judgment thereon 
n bis majeſty's court of King's-bench, A by the plain» 
tiff, in the penal ſum of 68 fl. in conſideration of the ſum of 


A 4 


| v+-+ 10S. paid to the plaintiF by the defendant for one 


annuity of gol. to be paid to the defendant by the plaintiff 
caring his life. That the plaintiff, after the granting of the 
lad annuity to the defendant, made default of payment therein. 
Aud thereupon the defendant, by virtue of the faid warrant of 
aworney in Hilary term, in the 26th year, &c. ſigned judgment 


on the ſaid writing obligatory againſt the plaintiff in the court 
Common Pleas. And afterwards, in the ſaid Hilary term, 


TER: * — . . . 
lued and proſecuted out of the fame court a writ of fieri facias, 
| H 2 1 directed 


| 
i 
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directed to the ſheriff of Middleſex, who executed it. That 
afterwards, in Faſter term, in the 26th year, &c. the plai tiff 


obtained a rule in the court of Common Pleas, to ſhew cauſe 
why the judgment ſigned by the defendant againſt the plaintif, 


and the writ cf execu ion iſſued thereon and executed, &c. and 
all proceedings in that cauſe ſubſequent to the ſaid judgment 
ſhould not be ſet aſide, and the bond and warrant of attorney 
brou ht into court and delivered up to the plaintiff to be can- 
celied, and the goods, &c. levied under the execution, reſtored 


to the plaintiff, and why the defendant ſhould not pay the coſts 
pf all theſe proceedings; which rule was made abſolute in the 


ſame Eaſter term. That the ſaid court of Common Pleas ſo 


ordered the ſaid writing obligatory and warrant of attorne” to 


be delivered up to be cancelled by reaſon of a milake, informaliiy, 
and irregularity, iu the ſaid memorial; that is to ſay, by reaſon 
of the ſaid warrant of attorney being therein expreſſed to be a 
warrant of attorney to confeſs judgment in his majeſty's court 
of King's-bench, inſtead of his majeſty's court of Common 
Pleas, and by reaſon of the conſideration of the ſaid writing 
obligatory and warrant of attorney being expreſſed to be or 
3401. 10s. paid to the ſaid plaintiff, inſtead of expreſſing it to be 
in conſideration of the ſaid judgment for that ſum. To this 
rejoinder there was a general demurrer, and joinder in de- 
murrer. PER CURIAM (after argument): The counſel for 
the defendant has relied only on the equity of the caſe ; and that 
advantage has been taken of a mere ſlip, It is not material for 
us to conſider whether a conſcientious man would have taken 
this advantage; the truth is, there is à flat objection under an 
act of parliament (1), of which the plaintiff is entitled to take 
the benefit. The facts are, that the plaintiff, being in execu- 
tion at the ſuit of the defendant, was diſcharged by him on giv- 
ing a bond and warrant of attorney, which ſecurity, at the time 
it was given, was good ; therefore, the plaintiff was not guilty 
of any fraud. But the objection is, that the requiſites of the 
act not having been complied with, the ſecurity is void; that 
however, aroſe from the neglect of the defendant himſelf, in not 
complying with the directions of the ſtatute. If the ſecurity 
were good at the time of the diſcharge, the defendant cant 
have recourſe to the judgment again, becauſe that was waived; 
and the debt having been once extinguiſhed, cannot be rev! 

again. This is not a new queſtion. The caſe of Yigers aid 
Aldrich, ante, vol. III. p. 455. goes the whole length of this; for 
it ſhews, that if a defendant has been once diſcharged out dt 
execution upon terms which are not afterwards complied with, 
the plaintiff cannot reſort to the judgment again, or charge the dl. 
fendant's perſon in execution. So here, if the defendant has 


4 


9 
—_ 


(1) 17 Geo. 3. c. 6. neglee 
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neglected to avail himſelf of the advantage of the ſecurity, it is 


bis own fault, and he muſt take the conſequences. — Judgment 


for the plaintiff (1). 

In an action on a bond, the defendant muſt ſet forth in the Symmons v. 
plea what is really due on the bond, before he is entitled to ſet- —_ Hil, Ter 
off any croſs-demand under 8 Ger. 2. c. 24. ſ. 5. and ſuch *? g. f. 
averment is traverſable.—Debt on bond in 11619l. 13s. 4d. 3 Ter. Rep.65. 
dated the 14th of July, 1784. The defendant (after praying 
ger of the bond and of the condition, which was, that the bond 
thou'd be void on payment of 5089. 11s. 8d. with lawful in- 
tereſt on the 25th of March then next) pleaded as follows : that, 


| «the time of exhibiting the bill of the ſaid 7%, there was juſtly 


and truly due and owing to the ſaid Jobn, on the condition 
of the ſaid writing obligatory, for principal and intereſt, the ſum 
of 5809]. 115. 8d. and no more, to wit, at Weſtminſter afore- 
laid, in the county aforeſaid ; and that the ſaid h now is, and 
on the day of exhibiting the bill of the ſaid Fob was, indebted 
to the ſaid William in more money than is remaining due to the 
ſaid Jahn by virtue of the ſaid writing obligatory, and con- 
cluded with a ſet- off in the common form. The plaintiff re- 
plied that, at the time of exhibiting the bill of the ſaid John, 
there was, and yet is, juſtly and truly due and owing to the ſaid 


Jeln from the ſaid Villiam, upon and by virtue of the ſaid 


writing obligatory and the condition thereof, for principal and 
intereſt, a larger ſum of money than the ſaid ſum of 5809l. 11s. 


dd. in the ſaid plea mentioned, to wit, the ſum of 6930l. 38. 9d. 


concluding to the country. To this replication the defendant 


demurred; and ſhewed for cauſe, that the plaintiff, in and by 


his replication, attempted to put in iſſue a matter wholly im- 
material, and therein traverſed a fact, whereon no certain or 
material iſſue could be taken; and hath not, in and by his re- 
plication, traverſed, or denied, or confeſſed, the only fact in the 
plea, whereon a certain or proper iſſue could be taken, and be- 
cauſe the replication was, in various other reſpects, defective, 
informal, &c. PER CURitaM: This is an action brought on 
a bond, in which caſe the ſtatute ſays that, if the defendant 


viſhes to ſet off a croſs-demand againſt the plaintiff, he muſt 


rſt ſtate in his plea what is really due on the bond; the de- 
fendant then, in this caſe, being furniſhed with the means of 
acertaining the extent of the demand upon the bond, ſtates that 
ſuch a ſum only is due; and, having thus complied with rhe 
requiſition of the ſtature, ſets off a croſs-demand. And the 
queſtion is, Whether the plaintiff is bound to admit that that 
is the extent of his demand? If the two ſtatutes, 2 Geo. 2. 
© 22. and 8 Geo. 2. c. 24. be conſidered and compared toge- 

er there will be found to be no difficulty in this queſtion. 


— 


py 


—  — 
— _ — — — 


2) See Birch v. Sbarland, paſt. Title PRISONER, 
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By the former act the defendant was permitted to ſet off hi; 
demand againſt the plaintiff, either by pleading it, or by giving 
it in evidence under the general iſſue with notice. But as it 
was conceived that the words © mutual debts” mentioned in 
that act did not extend to caſes where the demand arofe on 1 
penalty, the 8 Geo. 2. c. 24. was paſled, which enacts that, 
where either the plaintiff's or the defendant's demand accrues 
by reaſon of any penalty, the debt intended to be ſet off ſhall be 
leaded in bar. in which plea ſhall be ſhewn how much is 
juſtly and truly due on either fide; ſo that, under this act. the 
defendant cannot give a notice of ſet-off with the general iſſue, | 
but he is required to plead it in bar, in which plea he mult {tate B 
what is really due on the bond: and, as far as experience 
gocs, the plca in this cafe is warranted by the uſual form of | 
pleading ; it has not been uſual to plead that a large ſun of N 
money, to wit, fo much is due, but that a ſpecifie ſum is due, ; 
and no more; and this mode is certainly conſonant to the 8 
Ges. 2. c. 24. | hen, as the detendant ſet forth what was really t 
due without a videlicet, the plaintitf would be taken to have ad- l 
mitted it, if he had not traverſed it in his replication. —1)emur- N 
rer overruied. but as Ba/dzwin ſuggeſted ghac it had not been Y 
the practice to traverſe this averment in the replication, the [ 
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Court gave the defendant leave to amend on paying the cots, Z 

Grimwocd w. And ſuch an averment is traverfable, though laid under 2 7 

36 9 8 Ter videlicet, the averment being material. This was debt on bond r 

P.R for 1400). dated fuly 20th, 1787. The defendant craved oper l 

/ 6 . Re. 460. of the condition, which was that the bond ſhould be void on pay- tl 

| ment of 5ool. on the 24th of June, 1788, together with lawtul p. 

ö intereſt for the ſame from the 24th of June then laſt; and then ul 

pleaded, firft, that there was due from him to the plaintiit on the bi 

; bond © a much leſs ſum than 1400l. 10 wit, the ſum of 755 Cl 

| and no more;”” and that the plaintiſt, at the time of exhibiting ls 00 

f bill, was indebted to him {the defendant) in a much larger ſum dt th 

g money, to wit, 1 200l. for goods fold and delivered, &c. which he fe 

| is ready to {et off. He allo pleaded that on the 2oth of Jul a 

F 1787, it was corruptly agreed between him and the plaint tt, ha 

| that the latter ſhould lend him col. to be repaid on the 24 fo 
, of June then next, and that he (the defendant) ſhould pay the 

1 plaintiff intereſt at the rate of 5]. per cent. from the 24th 0 an 

q June, 178), to the 24th of June, 1788, namely, on? years he 

1 intereſt, and give a bond for ſecuring payment of the whole; x 

N and that in purſuance of the ſaid corrupt agreement, the bond i 

in queſtion was given. To the firſt plea, the plaintitf replied 8 

that there was due on the bond more than 7351. namely, 835. » 


Os. 7d. ; concluding to the country; and he traverſed tie cor 
rupt agreement mentioned in the ſecond plea. The defendant f 

demurred ſpecially; for cauſes of demurrer to the replica | Pl 
io the firſt plea (he ſaid), that the plaintiff had not by his te. 


plication given any anſwer to the plea, nor admitted or dene 
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chat the plaintiff was indebted to the defendant in manner and 
form as in the plea alleged, The cauſes of demurrer-to the 
replication to the ſecond plea were that the plaintiff had not in 
his replication given any anſwer to the plea, or denied that by 
the condition of the bond there is expreſsly reſerved above che 
rate of 51. per cent, &c. for a ſhorter time than a year, &c, 
Ix 8UPPORT OF THE DEMURRER it was urged; firſt, the de- 
ſendant, having - pleaded that the ſum of 7351. under a videlicet 
was due on the bond, was not bound to prove that that ſpe- 
cine ſum was due, but it was competent to him on that alle- 
oation to prove either a greater or a leſs ſum; and therefore 
that ayerment was not traverſable in the replication. Se- 
condly, this appears to be uſury on the condition of the bond 
itlelt; for a year's intereſt is reſerved on a particular ſum 
though the forbearance is ſtated to be for a leſs time than a 
y-ar, namely, from 2oth of July to the 24th of June follow- 
ing. PER Curiam: This plea being founded on the ſta- 
tute 8 Ces. 2. c. 24. ſ. 5. it was neceſſary for the defendant 
to ſhew how much was due on the bond: he according] 
pleaded that the ſum of 73 5l. and no more was due, and this 
was traverſable aceprding to the caſe of Symmons v. Knox. 
hut it is ſaid that the averment of the ſum here is laid under a 
videlicet, which was not the caſe in Symmors v. Knox: but the 
rule is that where any thing in pleaving is material, it is not 
rendered leſs material by its being plead-d with a videlicet ; it 
is till traverſable ; and therefore this cafe muſt be governed by 
that of Symmons v. Knox. With reſpect to the laſt point: the 
plea conſiſts of two parts; it firſt {tates that there was an 
uſurious contract between the parties, and then alleges that the 
bond was given in purſuance of that agreement. It was ſuffi- 
cient for the plaintiff to deny. either of theſe parts in his repli- 
cation; becauſe both were eſſential to eftablith the plea: and 
tue plaintiff having traverſed the corrupt agicement, the de- 
fendant if he had meant to rely on its exiſtence ſhould have 
taken iſſue on it: whereas by demurring to the replication, he 
has admitted that there was no ſuch agreement. Judgment 
for the plaintiff, | 
A plea of ſet- off that the plaintiff was indebted to the defend- Evans vn. Proſſer, 
ant at the time of the plea pleaded is bad: it ſhould ſtate that E. Ter. 
he was indebted at the commencement of the action. But it *? * Fx 
no objection to a plea of ſet-off, that the defenJant has 3 er. Rep. 186. 
brought an action againſt the plaintiff for the ſ:me ſum in which 
the plaintiff has paid the amount of the demand into court.— 
his was an action upon the caſe for work and labour, care 
and diligence, as an attorney, with the common money counts, 
and the declaration was entitled of Hilary term, 29 Geo. 3. 
Pleas, iſt, uon @ umpſit ; 2dly, that the plaintiff, before and at 
me ume of the plea pleaded, was and ſtill is indebted to the de- 
iendant in a larger ſum than is due and owing from him to the 
| | plains 
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plaintiff, F. in 251. 9s. on a promiſſory note of the plainif 


dated the 3oth of july, 1787, made payable to P. H. Cecil, aud 
by him, on the ſame day and year, indorſed to the defendant, 
&c. and in other ſums, &c. Replication (proteſting that the 
plaintiff exhibited his bill againſt the defendant on "Tueſday 
next after.the morrow of All-Souls, in Michaelmas term, in 
the 28th year, &c. proteſting alſo that the indorſement was 
made to the defendant, -and that the ſeveral ſums, by the ple 
fuppoſed to be due to the defendant, accrued and became due 


to him after exhibiting the plaintiff's bill), that, notwithſtand- 


ing the defendant's plea, to wit, on Tueſday next, after eight 
days of St. Martin, in Michaelmas, 28 Geo. 3. the defendant 
brought an action in this court againſt the plaintiff upon the 
ſame note; in which action, and after the defendant's pleading 
in the preſent action, to wit, on Wedneſday next after hitcen 


days of St. Martin, in Michaelmas, 28 Ges. 3. the plaintiff paid 


the amount of the note into court, under a rule of court, with 
an averment that the plaintiff was not, at the time of the plead- 
ing in this action, indebted to the defendant upon the ſeveral 
cauſes or conſiderations in his plea, mentioned in any ſum ex- 
ceeding 251. 13s. ſo by him paid into court, &c. in that action. 
To this replication there was a general demurrer, and joindet. 
The Court were clearly of opinion, that the replication was il, 
on the authority of Brown and Baſkerville ; adding that, if the 
ſet-off were proved to the jury, and the defendant alſo ſucceeded 
in his action on the note, the plaintiff in this action might bring 
an audita querela, or have ſome other remedy. But they 
wiſhed to look into the caſes cited in ſupport of the plea. On the 
next day, BULLER, J. ſaid he had looked into the caſe of &. 
nolds v. Beeriing (1), and found that it could not be ſupported, 
One queſtion, which aroſe there, was whether a judgment 
could be pleaded by way of ſet-otF pending a writ of error 
which the Court were of opinion might be done: and fo far 
the judgment was right. On the other point there ruled 
namely, that a judgment recovered after the action was 
brought, and before plca pleaded, might be pleaded by wa 
of ſet-off, perhaps the Court did not conſider the ſtrict la, 
ſo much as the juſtice, of the caſe. But this point cannot 
be ſupported. judgment was therefore given for the plain. 


tiff.—-But leave was given to amend without payment 0 


—— u— — 
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(1) Reynolds v. Beerling, M. 25 Geo. 3. B. R. Aſumpfi.. Flas, 
et-off on promiſes, and alſo on a judgment recovered by defencant 
againſt the plaintiff after the action brought and before piea pleaded, 


Replication, error pending on that judgment. To this there was 3 ge 


neral demurrer, and joinder. And the Court ſaid (after argument), cn 
the authority of Szl/:vax v. Montagu, ante, vol. II. 833, that the plea vid 
good; and that tlie replication was no anſwer to it, 


colts, 
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coſts, the defendant having been miſled by Reynolds v. Beer- 
ung. 
Mural credit may be conſtituted though the parties do not Hankey er al. 
wean particularly to truſt each other; as if a bill of exchange *Mgnces of John 
accepted by A. get into the hands of B., and B. buy goods of . _ 
A, there is mutual credit between A. and B., though A. do Smith er al. 
know that the bill is in B.'s hands. To this action upon the E = 5 
| caſe for goods ſold and delivered by the bankrupts, the defend- *? g. 2 
ants pleaded the general iſſue, and gave notice of ſet- off ap- 3 Ter. Rep. 503. 
plicable to the bill of exchange hereafter mentioned. At the ® (C). 
| trial the jury gave a verdict for the plaintiffs, damages 520l. f 
ibs; ſubject to the opinion of this Court on the following caſe : 
On the 26th of July laſt, a commiſſion of bankrupt iſſued 
2gainſt the Yaughans, who on the 2gth of the ſame month 
| were declared bankrupts. John Vaughan committed an act 
ol bankruptcy on the 22d, and Benjamin Vaughan on the 23d 
of July, The plaintiffs on the 5th of Auguſt were duly choſen 
aſſignees, &c. On the 3d of July, the bankrupts, who were 
| ſugar refiners, ſold the defendants” ſugar and molaſſes to the 
amount of 4521. 28. 8d. ;” and on the 21ſt of the ſame month _ 
fold other ſugars to them to the amount of 681, 1 3s. 4d. mak- 
ing together 5201. 16s. for which this action was brought. 
One William Broadhurſt, on the 6th of June, 1788, crew a 
| bill of exchange on the bankrupts for 600]. payable to his or- 
der two months after date, for value delivered to him in raw 
ſugar; which bill was duly accepted by the bankrupts, and in- 
We dorled by Broadburſi, and delivered by him to Towgood and 
Co.; who on the 2d of July laſt, and after the bill was ac- 
cepted and indorſed, diſcounted it with the defendants, and de- 
livered the ſame to them. The defendants on the 5th of 
A laſt proved under Vaughan's commiſſion 791. 48. as 
the balance due to them on the bill of exchange, after deduct- 
ing 520]. 16s. On the loth of September, 1788, one of the 
defendants, Francis Kemble, was examined before the com- 
| miſhoners named in the commiſſion againſt the bankrupts, 
when he depoſed, That he, together with Fo. Kemble, Smith, 
and Travers, the other defendants, carried on the trade and 
buſineſs of grocers; that on the 2d of July laſt, V. Tougood 
applied to him to diſcount the bill in queſtion ; that he had be- 
fore that time heard that Yaughan's houſe was in difficulties, 
but he knew that B. V. aughan was a partner with F. Vaughan, 
and he thought him a good man; that . Towgord ſaid there 
ad been rumours of Panrhew's ſtopping, and that as the houſe 


if bim (this examinant) was engaged in the ſugar trade, they 

| wld buy goods to cover the bill 3 that he ſaid he did not care 
What rumours there were, as he believed the houſe of Fo 

aughan and Co. to be perfectly ſafe, and that they only 

Wanted time; that at the time he took the bill, he meant to buy 

ſtars tt cover the bill; that accordingly ſome ſugars _ 75 - 
ajres 
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laſſes were bought on the next day; and that between that time 
and the 22d of July, ſugars and molaſſes to the amount of 
5 20l. 168. were bought by their (this examinant's) houſe of 
the bankrupts; that he had never diſcounted a bill for //; 
Tweed before, and that he knew that Towg 94s father was 1 
banker. The defendant, oſeph Kemble, was alſo examined 
before the commiſſioners, who depoſed that he was the perſon 
| who bought the abovementioned fugars of the bankrupts, and 
J that at the time he bought the ſame, he did not inform them of nt 


: 
: 
: 
: 
1 


N | their houſe being in poſſeſſion of the bill; that one reaſn if & 
| his going to the houſe of Vaughan and Cz, to purchaſe the ſugars 
| . 
| and molaſſes was their being in paſſeſſion of the bill; and that at re 
the time when the bill was diſcounted for Towgsad, he did not | ta 
indorſe the fame, but by a memorandum in writing agrecd to tit 
indorfe it when he ſhould be thereunto required; that he ac- ter 


cordingly indorſed it a few days afterwards, and after he had 
heard that /aughan's houſe had ſtopped payment ; that the fat 


reaſon why the bill was not indorſed was, that if Vaughan and wi 

Co. had ſtood their ground it might be preſented for payment to 

without the indorſement of Towgood, Danvers, and Co. (the ſte 

houſe in which V illiam Towgood is a partner), as W. Tow- the 

: good did not choofe that their names ſhould appear. The joit 
F Crt were clearly of opinion that there was mutual credit. lige 
N f | Lord KEN VON, Ch. . ſaid— The mutual credit was conftt- fene 
0 tuted by taking the bill on the one hand, and ſelling the ſugars 10% 
on the other. Though if the bill had come into the defend. To 
ant's hands ex 5% facto, as after the action was brought, | that 

it would have been otherwiſe. BULLER, J. In order to con- are 

K Fitute mutual credit, it is not neceſſary that the parties mean tiff; 
3 | particularly to truſt each other in that tranſaction. For if i (wi 
F bill of exchange, which is accepted, be ſent out into the world of d 
| | credit is given to the acceptor by every perſon who takes the ter 
5 | bill: now that conſtituted the credit on one fide in this caſe; cert 
| then, on the other, credit was given to the defendants by tie dif 
1 bankrupts for the goods. | | plair 
[| Supper er a. A debt due to a defendant as a ſurviving partner may be ſt moy 
| ee, = 4 off againſt a demand on him in his own right. To this action ſhey 
1 | fone, Hil, Ter, for work and labour done by the bankrupt, goods ſold and deli- unle! 
1 34 Geo. 3. vered, and money lent by him, the defendant pleaded the ge- Mad; 

1 72 1 56 nera] iſtuc, and gave a notice of ſet- off for work and labour ol 

© | 3 79:2 927 the defendant and one P. Abbat ſince deceaſed, whom the Cs : 
| fendant furvived, by them performed for the bankrupt, &. 05 
A At the trial, the ſum ſet off exceeded the plaintiff's demand (z) 
| _ upon Which the plaintiff was nonſuited, though it was col Me of 
; tended on his behalf that the ſet-off was in auter droit, al * 


Y 1 ought not to be allowed in this action. It was afterwards 
| moved to ſet aſide the nonſuit allowed of. And the Cut 
granted a rule nie but afterwards they recommended it tothe 
Plaintiff not to draw up the rule, as it would only enhance 


2 
* 


expenct 


Pratice (ct.. 


| expence of the ſuit, the queſtion being perfectly clear with 
the defendant. They ſaid that the defendant might have de- 
clared againſt the plaintiff for this demand, and alſo for any 
ſum due to him ſeparately (1), if any ſuch had been due; and 
that therefore there was no reaſon why the ſet- off ſhould not 
be allowed. | 
| So in this caſe, on the authority of Spe v. Stidſtone, the French v. An- 
Court held that a debt due from the plaintiff, as ſurviving part- Ig. n ee 
ner to the defendant, may be ſet off againft a debt due from the ny 48 
| dcfendant to the plaintiff in his own right. 6 Ter. Rag. 532. 
The Court will permit the defendants to ſet off a judgment, glue . 
recovered by them againſt the plaintiff, againſt a judgment ob- Hewer and tws 
| tained by the plaintitF againſt them, notwithſtanding the plain- others, 
tif may alſo have a ſeparate demand on one of the de- 1 89 
ſendants (2). | B R. 
Two parts of a plea of ſet- off are as two counts in a decla- 3 Ter. Rep. 6g. 
tation; and if one part be good, a general demurrer to the Dowſland s. 
whole is bad. Afſumpfit for freight of goods from Archangel T e « = 
to London on board the Peggy, whereof the plaintiff was ma- 13 Geo. 3. 
fer, with other counts for quantum meruit, &c. damage 1000, + C. B. 
the defendants plead, 1. Nan afſumpfit ; on which iſſue is «fg Ripe 
joined. 2. That the goods were ſpoilt on board by the neg- * © 
ligence of the plaintiff, whereby he became indebted to the de- 
fendant in 10,0001. 3 anc they alſo plead a general ſet-off of 
10,0001. for work and labour, money had and received, &c. 
To this ſecond plea the plaintiff demurs, and affigns for cauſe, 
| that the matters of damage above ſuppoſed in ſpoiling the goods 
are not competent to be ſet oft againſt the demands of the plain- 
tiff; and the defendant joins in demurrer. THE Court 
(without entering into the firſt queſtion, whether the matter 
ef damage could or could not be ſet off) held that the demur- 
ter to the whole plea was wrong; for that the latter part was 
certainly good, and the different parts are to be conſidered as 
ferent counts in the ſame declaration. The counſel for the 
laintiff perceiving the opinion of the Court to be againſt him, 
moved for leave to withdraw his demurrer, and had a rule to 
ſhew cauſe z which was afterwards (Gould, Juſtice, diſſintiente, 
unleſs he would take iſſue upon the plea, and ſo try the merits) 
Made abſolute, on payment of coſts. ; 
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(1) Vide Hancock v. Haywood, ante, vol. II. p. 197. 

(z) It appeared in an affidavit produced on ſhewing cavfe that Hæꝛver, 
me of the defendants, was indebted to the plaintiif in 671. on two pro- 
aiſtory notes drawn by Herber, one payable to the plaintiff, and the other 

d and Co, or order, and by them indorfſed to the plaintiff, 
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Farrington gui 
tam v. Johnſon, 


Fil. Ter. 


18 Geo. 3. 
B. R. 


Coco. 744. 


Cale v. Lord 
Lyttelton, exe- 
cutor, Tr. Ter. 


14 Geo. 3. 
C. B 


2 Black. Rch 9 54. 


Practice. 


Staying Proceedings. 


In a qui tam action for inſuring tickets contrary to ſtat, 14 
Geo. 3. c. 34. the Court refuſed to ſtay the proceedings upon 
an affidavit of the defendant, that a former action had bcen 
brought againſt him in C. B. for the ſame offence, in which he 
had leave to compound: and faid that he muſt plead ſuch 
matter ſpecially. | 

A judge's ſummons ſtays nothing unleſs it be returnable be. 
fore the judgment may be regularly figned. The rule to plead 
was out on Monday the 6th of June. On that night, the de- 
fendant's attorney took out a judge's ſummons, to thew cause 
the next evening at ſix, why the defendant ſhould not have 
time to plead. At the opening of the office on Tueſday atter- 
noon, the plaintiff ſigned judgment, and afterwards attended 
Nares, Juſtice, at ſeven; who, findng that judgment was 
ſigned, refuſed to do any thing in the matter, but referred the 


parties to the Court. Et per Cur. This judgment is regu- 


larly ſigned. By the rule of 13 Ges. 2. a judge's ſummons 


is held to be no proceeding. It ſtays nothing; and has no ei- 


Murphy v. Ca- 


dell, Ea. Ter, 
40 Geo. 3. 
C. B 


2 Pal. & Be. 
1 


fect, unleſs it be returnable before the party has a right to ſign 
his judgment. Here the plaintiff had a right to ſign judgment 
at the opening of the office at five in the afternoon, and the 
ſummons is not returnable till ſix. Had there been any me- 
rits in the caſe, we might have ſet it aſide upon terms. Rule 


diſcharged. 


The Court will not ſtay proceedings in an action, on tie 
ground of the plaintiff having filed a bill in Chancery for a 
diſcovery, and an account reſpect.ng the very matters for 
which he is purſuing his action; for poſſibly the defendant 
may be in contempt in Chancery fer having put in an inſutk- 


cient anſwer. 


Payne „. Wha- 
ley, Ea. Ter. 
40 Geo. 3 

C. B. 
2 Pul. C Bef. 
137. 


Pearſon v. Iles, 
Hil. Ter. 
21 Geo 3. 

T. R 


2 Dug. 556. 


A writ of error will ſtay all proceedings in the cauſe, though 
the allowance of it be ſerved before the plaintiff is entitled is 
ſign final judgment. | | 


Sub pœna. 


The further recompence given by 5 El. e. g. F. 12. again 
witneſs for non- attendance, muſt be aſſeſſed by the Court out 0 
which the proceſs iſſued, not by the jury, or judge, at ai. 
This was an ation of debt on the ſtatute of 5 £1. c. 9. H 12 
the words of which are: That, if any perſon, or perſons, UP"! 
«« whom any proceſs out of any of the courts of record, within 
« this realm, or Wales, ſhall be ſerved to teſtify, or * 

| col- 
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concerning any cauſe, or matter, depeneing in any of the 
« fame courts, and, having tendered unto him, or them, ac- 
« cording to his, or their countenance, or calling, ſuch rea- 
« ſonable ſums of money, for his, or their coſts and charges, 
« 25, having regard to the diſtance of the places, is neceſſary 
| « to be allowed in that behalf, do not appear, according to the 
| « tenor of the ſaid proceſs, having not a lawful and reaſonable 
6 let, or impediment, to the contrary, that then the party mak- 
ing default, to loſe and forfeit, tor every ſuch offence, 10l. 
« ang to yield ſuch further recompence to the party grieved, 
« as by the diſcretion of the judge of the court out of which 
| + the laid proceſs ſhall be awarded, according to the loſs and 
„ hindrance that the party which procured the faid proceſs 
* ſhall ſuſtain, by reaſon of the non-appearance of the ſaid 
« witneſs, or witneſſes ; the ſaid ſeveral ſums to be recovered 
« by the party ſo grieved, againſt the ottender, or offenders, 
by action of debt, bill, plaint, &c.”” The plaintiff had 
ſubpenaed the defendant to attend, as a witneſs, on the trial 
of an ejectment, in which he was leſſor, and had paid him a 
guinea for his attendance, but, when the cauſe was called on, 
the defendant was abſent, and the plaintiff was non-ſuited ; 
upon which he brought the preſent action. Ihe firſt count 
in the declaration ſtated the proceedings in the ejectment, the 


Sl ſubpena, and that the trial came on, but that the defendant, not 
" regarding the ſtatute in ſuch caſe made and provided, nor fear- 
he ing the penalty therein contained, although then, and there, ſo- 
5 lemnly called for, did not appear to give his teſtimony, although 
ue he had no lawful, or reaſonable, let or impediment to the con- 
trary, but refuſed and negleCted fo to do, in contempt of the 

ne ſatute, and that, by reaſon of his neglect in that reſpect, and 
8. decauſe the evidence he would have given for the ſaid Richard 
for Fenn (the plaintiff in the ejectment), would have been ma- 
7 terial, and was neceſſary for the ſaid Richard to prove and 
5 maintain his ſaid recited declaration and the matter therein 
f contained, the ſaid Richard, for want of the teſtimony of the 
10 cfendant, could not ſafely receive and abide the verdict of the 


Jury, but they having departed from the bar, and conferred and 
zgrezd among tfemſeves, and then returned to the bar, the 
lad Richard, being ſolemnly called, did not come, nor did fur- 
ther proſecute his ſaid writ ; that judgment of nonſuit was af- 
trwards entered up againſt the ſaid Richard, and 45l. award- 
ed againſt him, for cotts and charges; that the ejectment was 


2 commenced and proſecuted, at the expence, and for the bene- 
+> ft of the preſent plaintiff ; and that he had paid the 451. to the 
11 fndant in the ejeftment, to avoid the execution on the 
12. Judgment ; that he had, beſides, laid out and expended, in and 
po! my the proſecution of the ſaid recited ſuit, a large ſum, to 
thin Vit, 351. and had alſo ſuſtained damage over and above thoſe 
b, e ſums, by reaſon of the defendant's not appearing, to the 


value 
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value of 1001. and that, by reaſon of the ſaid premiſes, and by 
force of the ſtatute, an action had accrued to the plaintif, 
being the party grieved in this behalf, to demand and have df 
the defendant, the ſum of 190l. to wit, the ſum of 10l. and his 
ſaid damages. There was another count, ſtating the proceed. 
ings in the ejectment more briefly, but to the ſame effect with 
the firſt, except that it alleged, that, beſides paying the guinez 
to the defendant on ſerving the ſubpœna, the plaintiff had alſo 
promiſed to pay him ſuch further reaſonable ſum of money, a 


his reaſonable coſts and charges ſhould amount to, over and 


above the ſaid guinea (1). The verdict was, “ That, as to 
« the ſaid ſum of 10l. in the laſt count of the faid declaration 
« mentioned, and as to the ſum of 10l. parcel of the 180]. the 
tc damages in the ſaid laſt count mentioned, the defendant 
cc owes the ſame ſeveral ſums of 101. and rol. in manner and 
« form, &c.” and an acquittal as to the reſt. In Eaſter term, 
20 Geo. 3. a rule was obtained to ſhew cauſe, © why the plain- 
ce tiff ſhould not have judgment for 80l. (viz. his own coſts, 


and the defendant's in the ejectment), beſides the penalty of 


& Tl. and alſo for the coſts of this action (2), to be taxed by 
« the maſter, for a further recompence to him, as the party 
ce grieved, in purſuance of the ſtatute of 5 Fliz.” And now; 


Lord MansFIELD, after ſtating the caſe, delivered the opi- 


nion of the Court to the following effect: — Lord Mas. 
FIELD: It is admitted, that the plaintiff was 80l. out of poc- 


ket, by reaſon of the nonſuit ; but the queſtion is, When, no, 


and by whom, the damages are to be aſſeſſed; whether before 
or after the trial; by the judge at nf prius, the jury, or tie 
Court? In this caſe the jury took upon themſelves to do it; and 
have given under the fam expended. Precedents were cited 
of actions of debt for the penalty, but there are none for the 
damages. We, therefore, took time to conſider, —1. At the 
trial, it was proved, that the witneſs did not purpoſely and ma- 
liciouſly abſent himſelf on the trial of the ejectment; that he 
did attend, and meant to give evidence, hüt having conſult 

the plaintiff's attorney, about the time when the cauſe was 
likely to come on, he told him he would have time to go to {ce 
the camp; that, when the cauſe was tried, it was never mo 
tioned to the judge, that a witneſs of the plaintift's was able 
nor alleged, that there was any material evidence which the 
plaintiff had not been able to produce; no new trial was 1 

for, and there has been another nonſuit in a new acid 


—— . 


(1) According to the declaration in Goodwin v. Mat, Cro. 047 58, 
540. Sir I. Jones, 430, March 18. But the declaration, in that c, 
was held to be Ill, becauſe che ſtatute gives the action to che party g ee 
and no loſs or damage was ſpecifically alleged. | 5 

(2) It was decided in the caſe of Maddiſon v. Shore, cited if! 
that the plaintiff is entitled to coſts in this action. Ther 
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There is. therefore, the ſtrongeſt reaſon to think, that the de- 
fendant could not have given any material evidence, and 1 
ſhould have thought the converſation with the plaintiff's at- 
torney, and the fort of leave given by him, a reaſonable let, 
within the meaning of the ſtatute. However, that was 
proper for the jury to decide, and there has been no mo- 
tion for a new trial. —2. With regard to the conſtruction 
of the ſtatute; the courts of Weſtminſter-hall moſt clearly 
now (and they alſo did ſo before this ſtatute) proceed againſt 
witneſſes who wilfully abſent themſelves, as for a conte:npt ; 
and remit the puniſhment, if they redeem their offence by 
making ſatisfaction to the party. The legiſlature, by this ſta- 


| tute, meant to give a further recompence of 10). in addition 


to what the court might aſſeſs as a ſatisfaction in damages. 
But it is not the jury, nor the judge who tri-s the cauſe, but 


| the court out of which the proceſs iſſues, by whom the aſſoſſ- 


ment is to be made (1). Upon ſuch an adjudication, or aſ- 
eflincnt, there is no doubt but debt might be brought. But 
it never has been done, Why? Becauſe there is a preferable 
remedy, by attachment. The jury here have done wiat the 
court ought to do. An action will lie for damages againſt a 
material witneſs who abſents himſalf without any excuſe. But 
that muſt be an action o the caſe. In an action of debt, alſo, 
the jury may give damages for the detention of the debt. But 
the damages here given are for the injury ſtated in the declar- 
ation, Perhaps, the real juſtice of the caſe woul be to give 
leave, now, to move for a new trial, upon which, if granted, 
te defendant would have an opportunity of laying the cauſe 
ot his abſence before another jury. But hit would be ex- 
penlive, and we are, therefore, inclined to let the plaintiff 
take judgment for the penaltv, and one ſhilling damages for 
the detention of the debt, if he will relcaſæ the 10l. for da- 
mages, there being the ſt:ongelt ſuſpicion that no injury was 


donc. If theſe terms are not acceded to, we will give leave to 


move for a new trial. The counſel for the plaintiff agrecd to 
the terms propoſed by his lordſhip, and undertook further, by 
tte defire of the Court, not to bring an action on the caſe for 


lmages,—See aiſo T hellufſin v. Staples, p. 32, ſupra. 


AV 2 » : 
1) In the ſtatute of 3 Hen. 7. c. 10.—giving cofts and damages to 
original phintiff, in whoſe favour judgment has been affirmed, upon 


ert of error Juice,“ in the finguiar number, is, without the polite 


+ 0 8 5 yp 1 
dlity of a doubt, made uſe of, inſtead of“ /- C; for the words 
are, By the diſcretion of the Frſlice afore whom the ſaid writ of error 


1. * M » 1 
b tued;“ and there is no court of error confſiſting of only ons 
hace. Deng, Cn. 5.] | | 
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Keay et al af- 
ſignees of Tay- 


lor, a bankrupt, 


v. Rigg. 

Ea. Ter. 

37 Geo. 3. 
C. B 


1 Pil. & Beſ. 
11. 


Practice. 


Suggeſtion on the Record, 


The Court will not refuſe leave to enter a ſuggeſtion under 
a court of conſcience act, on the ground thata court of conſcience 
has no authority to try a queftion of bankruptcy.—A rule had 
been obtained to ſnhew cauſe why the defendant in this case 
ſhould not be at liberty to enter a ſuggeſtion on record, pur- 
ſuant to the 22 Ces. 2. c. 27. of his being an inhabitant and 
reſiant within the pariſh of St. Mary, Lambeth, and liable to 
be ſummoned for the debt for which this action was brought 
before the court of requeſts, for the town and borough ef 
Southwark, in the county of Surrey, and that the damage; re- 
covered in this action did not amount to the ſum of 40s.; and 
why the plaintiffs ſhould not loſe their coſts in this action, 
and pay to the defendant his coſts in this action, and alfo of 
this application. The plaintifts declared as aſſignees for tai- 


lors' work done by the bankrupt, and the cauſe was tried be- 


fore Robe, J. at the fittings at Guildhall, after laſt Hilary 
term. The original demand (which had never been objected 
to till the action was brought) was 21. 1s.; but the jury founda 
verdict for 11. 16s. only. On ſhewing cauſe, the objectionwas 
that the court of requeſts has no authority to try a queſtion of 
bankruptcy.—EyRE, Ch. J. It might have been prudent in 
the legiſlature to have made the exception contended for, But 
if a general jurifdiction be given, the trial of bankruptcy is 
incidental to it. "The plaintitf muſt make out his claim be- 
fore theſe tribunals, however that claim may be conſtitutes; 
though bankruptcy, or any other queſtion, ſhould happen to be 
connected with it. Many intr'c:te points may be incidental 


to a defence, in which caſe theſe courts muſt do as well as 


they can: the preſent objection is only quarrelling with the 
Juriſdiction of the court. The caſe is not of that importance 
which has been ſtated: queſtions of bankruptcy ſeldom lie in 
ſo narrow a compaſs as 40s. ; nor are they in general very in- 


tricate. It would be cruel to make ſuch ſinall debts as ariſ on 


bakers” bills and milk ſcores, the ſubjects of litigation in the 
ſuperior courts, becauſe a queſtion of bankruptcy is involved, 
Leave was given to enter the ſuggeſtion, unleſs any author: 
tics ſhould be produced. Afterwards the cafe of Ai/way 
Burrows, ante, vol. III. p. 531, was mentioned, as containing 
principle which would ſupport the argument againſt entering 
the ſuggeſtion. There Lord Man, field held, that althougi 
there were no expreſs exception, yet if one were implied from 
the nature and reaſon of the thing, it was ſufficient. If tn 
were ſo, the inſtance cited of acts containing expreſs excep- 
tions, furniſhed an argument to prove that ſuch a juriſdictio! 


was againſt the reaſon of the Ching, That taking al the 1 
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W torether, they appeared to form one code of legiſlation ; and 
W queſtions of bankruptcy being excepted by 23 Ger, 2. c. 33. 
W \. 19 (1), they were excepted in all. —Rooke, J. In that act, 
@ bankruptcy is not excepted, unleſs the judge certify that it 
came principally in queſtion, and no certificate could be ex- 
pected in the preſent caſe —EyREs, Ch. J. Even under that 
act, the local courts have juriſdiction over the excepted mat- 
| ters, if the parties think proper to apply to them; but if they 
apply to the ſuperior courts, they ſhall be prote ted; provided 
a certificate be made, that thoſe matters came principally in 
queſtion ; for the object is not to withdraw any juriſdiction 
E {rom the local courts. It would be much better that d-bts 
under 40s. ſhould be given up, than that they ſhoul be ſu-d | 
| for in the ſuperior courts. Leave given to enter the ſuggeſ- 
tion. 

One of two plaintiffs died before interlocutory judgment, Newnhan 7 al. 
but the ſuit went on to execution in the name of both: after v. han Ea. Ter. 
this, and after a motion to ſet aſide the proceedings for this ir-“ 5 
regularity, the Court permitted the plaintiff to ſuggeſt the 5 Ter. Rep. 677. 
Leith of the other, before interlocutory judgment on the roll, 

and to amend the ca. ſa. without paying coſts. 

After ozer of the condition and u eft faftum pleaded to Etherſey v. 
debt on bond, on which iſſue is joined and notice of trial Hen, 


3 


given, the plaintiff may enter a ſuggeſtion on the roll, and aſ- = = ; 
1 lin breaches, purſuant to the 8 and 9 . 3. c. 11.; but it is : BR. 1 
ut regular to deliver ſuch ſecond iflue without a ſummons and 8 7%. Rep. 255. Kh 
is judge's order,—To debt on bond, the defendant, after craving | 4 
Jo ger of the condition, by which it appeared that it was given 4 
d; lor the performance of covenants in another d-ed, pleaded the A 
be general iſſue; on which iſſue was joined, and notice of trial 4 
[tal regulatly given for the laſt afſizes for the county of Worcel= 10 
FT tr. Afterwards the plaintiff entered a ſuggeſtion on the roll, i] 
the in purſuance of the ſtatute 8 and 9 . 3. c. 11. ſetting forth h 1 
nee the deed above mentioned, and aſſigned breach againſt the de- 3 
> i fendant, in not performing the covenants in that deed; and A 
in then, four days before the aflizes, the plaintiff, without a 7 
o Judge's order to amend the former iſſue, delivered this ſecond ig 
the ilue, and afterwards recovered a verdict at the trial ; which it oh 
ved. #3 moved to ſet aſide for irregularity on two grounds; Iſt, FA 
ori- hat the ſtatute did not warrant entering the ſuggeſtion on the : 
. we _ caſe ; for it only gives the plaintiff the liberty of i 
ag * ing uch a ſuggeſtion after judgment, and that in three caſes 44 
ring uy; namely, on judgment on demurrer, by confeſſion, or by 
ug | | | | its 
rom n | ES ; 
un (:) In th : 
cep- bi King Ne of 3 act for Middleſex, 23 Ceo. 2. e. 33. 
nion bleſs the 3 rear wh? els than 40s the plaintiff can have no coſts, A 
a&s 8 y that the bankruptcy, or title to the free hold, 771 
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Practice ( Suggeſtion on the Record 1, 


nr! dicit. 2dly, At all events the plaintiff was irregular in 
amending the firſt iſſue without a ſummons and a judge's order 
for that purpoſe. Ttit CouRT were clearly of opinion that 
there was no foundation for the firſt objection. They ſaid 
that this {ſtatute required a liberal and beneficial conſtruction, 
it being made in advancement of juſtice, and in eaſe of de- 
fendants. That it was manife{t that the legiſlature contem- 
plated cafes where the plaintiff had not originally zflignd 
breaches in his declaration, which the ſtatute enabled him to 
ſupply. by entering a ſuggeſtion on the record, even after 
Judgment; and therefore à fortiori, it might be done before (1), 
But on the ſecond point, THE Cover (after conſulting tie 
2 on this point) ſaid that this was irregular.— Rule ablo- 
ute, | | 


Tender, 


If a defendant bring money into Court vn a plea of tender, 
the plaintiff may take it out, though he reply that the tender 
was not made before action brought.--- Aſſumpſit. The de- 
fendant pleaded as to all but gol. non-aſump/it, and as to that 
ſum a tender, and brought the money into court. The plan- 
tiff replied au original ſued out on a particular day, and that 
the money was not tendered before that day, but took the 
money out of court.---A rule was obtained, calling on the 
plaintiff to ſhew cauſe, why the replication to the plea of ten- 
der ſhould not be {truck out, on the ground of the plaintiff's 
having admitted the tender by taking the money out of court 
PER CURIAM (after cauſe ſnewn): This is a point af 
practice clearly ſettled, and it has been more than once before 
the court of King's-bench. It is perfectly certain, that whit- 
ever may become of this action, the plaintiff will be entitled 
to the money tendered ; and if that be the caſe, by what rizit 
can the Court retain it, as a ſecurity for the defendant's colts 
on the chance of a verdict being given in his favour ? Its 
true, however, that if the plajutiff be negligent, and do not 
take the money out of court until after a verdict has paſled ior 
the defendant, the Court will lay hold of it to ſecure the be. 
fendant's colts (2); and if it could be ſhewa that the plainti 
was now in that ſituation, the Court would not let him take 
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(1) Vide Hordy v. Bern, ante, vol. I. p. 390; Roles v. Rut, „ 
FT. 3913 and JYVaicott V. Golding, in the SUPPLEMENT to th's Wo b! 
that the ſtatute of 8 & 9 . 3. c. 11. is compulſory on the plaintif 10 
alſian breaches. 


0 
(2) Vid. Rathbone v. Stedman, Cooke's Caf, Prac. C. B. 54. and Au. 0 U 


7 Q 9 e of 

Gar v. Pſion, 1h. 117, where meney having been paid into court cn . 10 
common rule and verdicts found for the defendants, they were 39 =y 
to take it out of court in part of their coſts, * 1 
auc 
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Pragice (Tender). 


out the money without doing juſtice to the defendant. It 
being once admitted that the plaintiff will be entitled to the 
money tendered at all events, the application muſt fall to the 
ground. The reaſon given in Birnes, againſt allowing the 
plaintiff to take the morrey out of court, is abſurd ; that caſe 
is t1-refore flo de fe, and the preſent application reſts upon no 
other foundation than the opinion of a writer, who has indeed 
in general reported the practice of the court with accuracy; 
but whoſe aſſ-rtion, in this cafe, is unſupported by authority, 
and contradicted by reaſon.---& ule diſcharged (1). 5 
If A. B. and C. have a joint demand, and C. has a ſeparate Douglas, and 
demand on D. and D. offer A. to pay him both the debts ; Phils e, 
which H. refuſes, without objecting to the form of the tender, > Pr. 9 
on account of his being entitled only to the joint demand, D. Ea. Ter. 
may piead this tender in ꝓar of an action on the joint demand, 39 1 
1nd (hould fate it as a tender to 4. B. and C. The plaintiffs; 4. Bl. 683. 
declared for goods ſold by Donglas's wife, and the two other 5 
plaimigs, to the amount of 400. before the marriage of Doug- 
lan. -P FA: Nowefumpfit as to Il but 7l. 28. 10d. and as 
t that um, that the defendaft offer d to pay it to one of the 
plaiiitifi>, on accou:.t of him{cIt and the others ; but he refuſed 
to receive it, and diſcharged the defendant from making a ten- 
der.---RYPLIC4 T10N ſtated, by way of i duce ment, that the 
defendaiit was allo indebted 11. 5s. to another of the plaintiffs, 
on a ſeparate account, and that he offered 81. 5s. 6d. in diſ- 
charge of the ſums mentioned in the declaration, and of the 
ſaid 11. 58. Which the plaintiff, to whom the offer was marie; 
retuſ:d to accept, and traverſed the offer ef 71. 12s. 10d. in 
manner and jorm, &c. Defendant tendered an iſſue on the 
traverſe, in which the plaintiff joined. With reſyett to the 
offer to pav, on which the queſtion aroſe, it appeared at the 
trial, that the def ndant went the firit time to one of the 
plaintiffs, and offered Sl. 6s. 6d. for both debts, which the 
other refuſed to take, unleſs the defendant would pay the 
whole ſum due on both accounts. The defendant went a ſe- 
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(1) In an anonymous caſe, M. 11 Ann. Crole's Cf. Prac. C. B. 5. an 
exccutor detendan; having paid money into court on the common rule, 
« 's allowed to take it out again afiera non'vit: bur it was ſaid that if 
Co:endant had not been executor or adminiſttator. the plain ſhould 
bare 14d rhe money: and accordingly a ſimilar application in Lane and 
berg v. Wilkinſon, T. 13 Geo. 1. id. 36. Where the defer dant was nei- 
Mer exceutor nor adminiſtrator, was refuſed. And in Ee v. Calluev, 
. 597. che plaintiff, after a nanſvit, was allowed to t-ke monev out 
ix t. which had been paid in on the common rule. But it was here 
e iti money be paid into court on a pica of tender, and plaintiff 
tes ſue on the tender which is found againſt him, the defendant Mall 
A Dann thre allo 21 Ed. 4. 28. Hl. 15. Co. Litt 2075 f. Hu- 
68 *tworthy, Cro. Jac. 126. and Benjkin v. Herich, e 388. where 

wit Was held to be the law. 
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cond time to the plaintiff Knowles, and ſaid that he had eight 
guineas and an half in his pocket, which he had brought for 
the purp-/fe of ſatisfying both the demands; but Kn then 
told him, that he need not give himſelf the trouble of offering 
it, for he wou d not take it, as the matter was then in the hands 
of his attorney. It was objected at the trial, that as the offer of 
71. 128. 10d. was never ſpecifically made, the plaintiffs were en- 
tiiled to recover; and they accordingly obtained a verdicl, A 
motion having been mad: to ſet aſide that verdict, and to grant 
a new trial, FE: Curiam: There is an informality in plead- 
ing the tender ; it ſhould have been pleaded as a tender to all 
the plaintiffs, and not to one only. But it is no objection to 
this tender that the money was not actually produced; for al- 
though. to conſtitute a legal tender, the money ſhould be ac- 
tually ſhewn to the perſon to whom it is tendered ; yet it muy 
be difpenf: d with by the party himſelf, as in this caſe ; for 
what was f.1d by one of the plaintiffs, ſuperſeded the neceſſity 
of it. | he only queſtion on the pleadings is, whether or not 
the defendant had tendered the 71. 128. od.; and that was 
clcarly proved, for there is no doubt but that a tender of tac 
greater includes the ſnialler ſum.---Rule ab{olute. 
A plea of tender may be pleaded, after a judge's order for 
time to plead has been obtained.---Lord LougHBokouca 
declared, that as the practice of the King's-bench differed 
from the practice of this court, and as a plea of tender was a 
fair and juſt plea, it would be right to alter the practice of this 
court, in conformity to that of the King's-bench, and to per- 
mit the defendant do plead a tender after a judge's order tor 
time to plead. Ihe rule was therefore made abſolute ; but it 
was thought reaſonable that the d:fendant ſhould pay the coils 
of ſhewing cauſe, as the Court had laid down a rule of prac- 
tice different tiom the laſt determination of the Court on tie 
ſubject, 
it is no anſwer to a plea of tender, before the exhibiting of 
the plaintiff's bill, that the plaintiff had before ſuch tender te- 
tained an attorney, and inſtrudled him to ſue out a laticat 
againſt the defendant ; and that the attorney had according 


W applied for ſuch writ befure the tender, which was afcerwatds 


F FRY rf £ 8 1 5 * _ — —— \ = l 

VAR A "x > - he 4 5 2 ay * 82 * 

— 40 5 ö * * _ ** — 5 © - < "ap" 
PPP ET A ES — — ev age 1 


n 


ſucd out. This vas aſſumpfit for goods fold and delivertd, 
work and labour, and upon the com non money counts. 19 
this declaration there was a plea of tender of Zl. 125. 1d. be- 
fore the day of exhibiting the plaintiff's bill, and non-aſſu»f)/! 
as to the reft, The replication as to the plea of tender ws 
in ſubſtance, that the plaintiff, upon the tender, had retained 
one K. 8. as his attorney, and inſtructed him to fue; and 
that the ſaid R. S. as ſuch attorney, within fix hours next fol- 
lowing, cauſed application to be duly made for a latitat; a 
that aft rwards and before ſuch application for ſuch writ © 
aforcſaid, could be countermanded by the ſaid plaint ff by 162” 


fon of the tender, &c. by the defendant, to wit on, &c. 8 
| 75 tat 


Practice ' Tender). 


titat was iſſued : that although the defendant, in a little time, to 
wit, twelve hours before the ſaid writ was actually fo iffued, 
tendoced to the plaintiff the 31. 128. 1d. ; yet the defendant did 
wt, at any time previous to the ſid plaintiff heving fo retained 
the ſaid K. S. as his attorney, and inſtructed him, tender the 
ſaid ſum. To this there was a general, demurrer and joinder. 
---P;R CUrlaM: It is impoſſible to contend that tie tender 
came too late, it having been made before the commencement 
of the ſuit. It would be introdicing a mo? dangerous di- 
ſtinction to depart from that line, on account of any previous 
ſtcps taken by a party in contemplation of an action.--- Judg- 
ment for the def-ndant (1). 


A coobligor in a bond to the ordinary, under 22 and 23 Carter v. Pearce, 


Car, 2. c. 10. is a competent witneſs to prove a tender by the 


caſe) there could have been no objection to his evidence being 
received, The bare poſſibility of an action being brought 
a2ainſt a witneſs, is no objection to his cmpetzacy. And 
Burr, J. added, that this was not like the cafe of bail, 
becauſe they are directlyand immediately intereſted; for if a 
verdict be given againſt the principal, the bail become imme- 
dively anſwerable, In order to ſhew a witneſs intereſted, it is 
neceſſary to prove that he muſt derive a certain benefit fiom 
the determination of the cauſe one way or the other (2). 
Then, in this caſe, ſuppoſing there were no aſſets, though 
the defendant would be anſwerable for the coſts, the would 
not be liable, on her bond, to the Eceleſiaſtical Court. She is 
only bound to diſtribute the inteſtate's effects, and it does not 
app*ar, in this caſe, how the has applied them.- Judgment 
tor the defendant, 


Term's Notice. 


When proceedings are ſtaid for a time certain, above a year, Watkins v. 
proceedings may go on at the expiration of the time, without Heye 
a term's notice. It was moved to ſet aſide proceedings againſt 1 6 


the bail, as Irregular; no proceedings having been had, tor 


upwards of three years, till the ſuing out of a ca. /a. againſt e Xo 
the defendant, and a ſci. fa. againſt nis bail, of which a 7 © 


Lens notice had not been given, as required by rule of 
Curt, P. 13 Geo. 2, The cauſe ſhewn was, that the de- 
tendant Edward Haydon, was ſucd on an action of covenant, 


mn which Humphry Hayden, his father, became bail for him; 


— — 


„ 


* 


(1) Vide DD v. Newton, 1 Will, 141. 
(2) Vice Bent v. Baker, ante, vol. I1I. p. 397» 


I 4 and 


adminitratrix, 


3 k < 4 . e. 
adminiſtratrix. -- PER CUR IAM: If a creditor of the admini- pa. Ter. 882 


ſtratrix had been offered as a witneſs (which is a itronger 26 Geo. 3 


I Ter. Rel. 163. 


88 


. A 


= 


. - Y ; 1 _ _ . a * W — — — I , a . 
— iy — R$; - v3 D 2 2 > — 2 " pag yr gn gs — — — — AAR" k - — — — 
n RD . 7 retain Car we. wwe tt xs an ug wks En; 5.00; 245 db pe} (-- G —. 
New. r — e 3 borate waits) — + 55 TS; * — 2 wrt, Fd wenn” . —— XY 1 

* 0 A 4 _ 2 . E 2 * ou % SV ps 2 — 2 1 wh * z * 6 * * 


2 
Fr 


— — = — 


Poſworth . 


Fh 


123. 


„ I. Ter. 


11 Geo. 3. 
GC. B8B 
2 Ba, 44/1 
754 


A anby *. Wort- 
Jey, c. +61 
15 Ceo * 


C. B. 


22 Blu. & R. i. 


Practite (Term's Notice ), 


* 

and a judgment was had for 760]. After. which, a compro. 
nale was cne:ed into; in purſuance of which, the father paid 
26c]. and the fon was to have three years and an half to pay 
the :cl:cue in. He then filed a bill in Chancery, and obtained 
an injunction againſt the plaintiff; who, at the end of the 
three years and an half, not being paid, applied to the father, 
who was bail, for payment. He ſwore he would not paya 
farthing mere, and that he would make his ſon a bankrupt; 
on which the plaintiff moved to diſſolve the injunction ; which 
dane, he immediately ſued out a ca. ſa. againit the defendant; 
and, on hen eff inventus returned, ſued out two /cr. fas again 
the bail; and, on xihils returned, took out an execution by 
ſieri facias againſt Humphry the bail. The Court (4h/ente de 
Grey, Chief Juſtice) held, that, as in this caſe it appeared, 
that the bail was' the principal agent, and conuſant of the 
whole tranſaction ; it was no furpriſe upon him. And, that 
an a rec ment to ſtay procecdings for a limited time, to enable 
the detendant to pay the debt, on default of which the plaintif 
was to proceed, was, in its nature, an exception. out of the 
rule of court; and that, at the expiration of the time, the 
proceedings may be renewed, without a term's notice: elle, it 
would in effect be a ſtay of proceedings, for a whole term, 
beyond the time agreed on.---Rule diſcharged with colts. 

So in this caſe it was held, that a term's notice is not necel- 
ſary to ievive proceedings againſt a defendant, who has {tid 
them by obtaining an injunction. Declaration, plea, and il 
ſuc, were in Hil. Ter. 1770. In the ſame term, the defenc- 
ant filed ait injun ion bill in the Exchequer, and obtained an 
injunction; which in that court flops the trial, theugh in 
chancery it only ſi ps the execution. In Hil. Ter. 1771, an an- 
wer was put in; and after ſeveral exceptions (which were 
ovei-ruled) the injunction was, in the beginnirg of this term, 
diſſolved on the merits. The plaintift then gave notice ef 
trial. And the defendant moved to ſtay proceedings, for want 
ot a term's notice, after ſo long an inte: miſſion, according to 
the rul- of court. But he Curt thought the rule only ex- 
tended to voluntary delay, by the plaintiff himſelf; and that, 
when the di fendant ſtays him by an injunction, that is, in its 
nature, an exception out of the rule: and Nareg, Juſtice, 
cited 2 Zurr. 660.---it ules diſcharged with colts. | 

After a year's acquic{cence, judgment, as in Caſe of a nonfu) 
moy be moved for, without a term's notice —Iſſue was join d 
in 1 rinity tem 16 Ceo. 3. and it was moved the laſt term ivr 
judgment, as in caſe of a nonſuit : and the cauſe fhewn vas, 
that, as no proceedings had been had for a twelvemonth, neither 
party could now proceed without a term's notice to the othe!, 
which had not been given previous to this motion. Put ths 
Curt held, that the rule of the 13th of Geo. 2. docs not extend 
to u. otions of this ſort, being made previous to the ſtatute. 
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go in this caſ it was held that. if a d-fendant ſuſpend a cauſe ir de v. Riley, 
buy an injunction for a year, and aft-rwards the plainti F proceed > Gee's 
E to trial without a term's notice, and obtaia a verdiA, the Court B. R. 
W will not fit ahde the verdict. fr 1 Dug, 7t. 
If the plaintiff tak» no ſtep in the cauſe for three terms, and Bland v. Darley, 
in the fourth ſign a concilium. and obtain judgment in the fifth poop Fakes 
term, the ſigning of the concilium 15 talting a ſtep in the cauſe, 1 - 
E {0 as to make it unneceffary to give a term's notice. And 3 Ter. Rep, 539! 
Bor R, J. added. that the rule was eſtabliſhed for the pur- 
$ poſ- of preventing any ſurpriſe on the detendant after the plain» 
uf had lain by four terms without procceding in his action 
d., therefore, it does not apply, where the proceedings have 
been delayed at the defendant” requeſt. | 

So in this caſe it was held, that the rule, requiring a term's Doe ex dim. 
notice of proceeding, does not extend to a motion for judgment, 4 OP —_— 
as in caſe of a nonſuit.— This cauſe was at iſſne in Trinity 14 Geo. 3. - 
win, 1702, fince which time no ſteps were taken by either B. K. 
party till this term. when the defendant moved for judgment, 5 T,. R. 634+ 
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as in caſe of a nonſuit. PER CUx AM: It was decided in 94 
Many v. Worthey, p 120, ſupra, that the rule, requiring a MH 
term's notice, does not extend to a motion for judgment, as in je 
caſ-of a nonſuit. But it being fuggeſted that, as the rule was 9 
only ſerved on Saturday, and this being the Monday following 1 
. only, the plaintiff's agent had had no opportunity of procuring bt 
id any affidavit from the country; and on that ground the rule ; 0 0 
ſ- | Vas enlarged, 3 
n Toll. ö 41 
11 by 
» It is not decided, whether a lt lies for the defendant, with- The King v. D 
ro out cauſe ſhewn, to remove a plaint from thę court baron to e d . 1 
, de county - court. In an action of treſpaſs, but not 2 ef armis, 3 Geo, 5 7 
of in order to remove a cauſe commenced in the court baron of a B. R. # 
nt gentleman in Wales, the defendant brought his writ of 70, Bact. Rp. b 
0 lirected to the ſteward, to remove the ſaid action into the?“ A 
1 county-court of the ſheriff of Monmouthſhire; which the ſaid bi 
t, Mirgan refuſed, and afterwards tried it in the court baron; bs 
ts and the jury found for the plaintiff, and gave 6s. 64. damages. 9 
e | It ws now moved. for an attachment againſt the plaintiff and 4 
the ſteward, for their contempt. And the principal queſtion 
. was, Whether the defendant could bring ſuch a writ; or, at 14 
d leaſt, without ſhewing cauſe in the body of it? After argu- | 17 
x ment, Lord MANSFIELD, Ch. |. ſaid, This motion is a motion 7 
5 of ſpirit and vexation. I am not ſatisfied that this writ is a | 
r 200d writ; but there is no neceſſity to give a preciſe opinion; "nl 
, lor, if the regularity of the writ is only doubtful, the Court will 54 
e ot inflict any puniſhment. Deniſen, J.— will not give a 21 
d Preciſe opinion: by the common law, the ſuitors are the Judges 19 
0 court baron; by a ſpecial cuſtom, the ſteward may be 85 FE 
0 Je, In the caſe at bar] know not whether the ſuitors or the vl 


ſteward 


—— 
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ſteward are the judge; but the common law ought to have the 


preſerence in a doubtful caſe, //ilmat. .I am of the ſung 
opinion, but.n't of a decihve one. I have always underilqu, 
tat a defendant {1All not bring a writ of falt without caute; 
{or the law will not permit the defendant to remove a plaint out 
of one court, not of record, into another court not of record 
allo ; but, by a writ of pore, he might remove it into a court 
of record, viz. the common bench: but it is difficult to aſſiana 
reaſon for the difference made between plaintift and detendant, 
cxcept that, if the plaintiff is retarded in his ſuit in the court 
baron, and does not Chooſe to go at once to the courts at Wieſt— 
minſter, he may remove his action into the county court. I be 
neceſſity of ſhewing cauſe was anciently, for that the lord had 


the riz..t to the profits nd perquiſites of his court; ef which 


he ſhall not be ouſted by the defendant. without ſhewing good 
cauſe, At this day it is but matter of form; but I am clearly 
convinced, that the writ is miſdirected, for it ought to hire 
been directed to the ſuitors of the court, and not to the ſtewatch 


_ who is only the prothonotary of the court — The rule was di- 


charged, but not with coſts, on account of the doubt concern 
ing the validity of the writ. 


Trial, 


Rex » Thomaz An iſſue upon the identity of a perſon in a criminal proſceu- 
Rogers, Samuel tion mult be tricd inflanttr.— The defendants were brought to 


$atthews, and 
* King, 
lic, Ter. 
6 Cico. 3. 
B. R. 
43 Ears, 1889. 


the bar upon the returns of two writs of habens corpres ; the two 
former from Winchcfter gaol, the laſt from Maidſtone : they 
were felons who broke out of Maidſtone gaol, after having 
firit murdered hn Fletcher, the gaoler, &c. and became 
terror to the neighbouring country, for a conſiderable time. 
The writs and returns were read; by which it appeared, that 
they were in cuſtody, upon convictions of felony, for highway 
robberies, and detained upon warrants from the coroner et 
Kent, on inquilitions found for wilful murder. Then the 
rerticrarics and returns of the reſpective convictions for feloi}, 
in committing highway robberies, were read. It appearec, 
that T Rogers had bein capitally convicted of felony, for 
a robbery upon the king's highway, and ſentence of death 
paſſed upon him; and that Samuel Mattheaus and Fob: King 
had alto been capitally convicted for a highway robbery, aud 
ſentence of death paticd upon them likewiſe for the ſame, 
The Attorney-general prayed that they may be aſked, ** U wa 
© they had to ſay, why the Court ſhould not proceed to aw2's 
execution againſt them, upon theſe attainders tor the ſaid 
« felonies??? Accorcingly, they were reſpectively aiked that 
queſtion. Th:-mas Rogers, being firſt arraigned, denied ti! 
identity; and the Attorney-general averred it. VV hereupon the 
jury was immediateiy impannelled and ſworn. Regers prayed ! 


aſliſtance of counſel, and deſired the Court to name one {v7 85 ; 
Us 
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W but afterwards he himſelf named Mr. Dunning, Proclamation 
us made, and the indictment read. N. B. Tne two others 
W were permittzd to fit down whillt this iſfie was trying. Then 
Mr. Bark (Mr. Athorpe, ſ:condary of the Crown-office, 
being abſent) charged the jury with the preſent iſſue, upon the 
identity of Thomas Rogers. The identity was clearly proved ; 
and the jury found him to be the man. Mr. Dunning aſked, 
« \\ hether he was en itled to a copy of the record ?” THE 

| Count anſwered, No; it was refuſed in Mr. Charles Radcliffe's 
ciſe (1), Mr. Juſtice WiLMor (the ſ:cond judge) pra- 
E nounced the award of execution upon the former ſentence (for 
che fel my and robbery). Then F:bn King, being called upon 
in the f:me manner, denied the identity; and the Attorney- 
gener l affirming it, iſſue was joined as before. Ir. Dunning 
was, at the priſ ner's deſire, iſſi xned his counſel. He afked 
tine ts take inſtructions from his client. But Tue Courr 
denied it, gs t1-r2 was no pretence for it; nor could it be of 

| ſervice to the priſoner, Mr. Radclif/e's ce was very different 
from this there was, in that caſe, a doubt how he ſhould 
plead. whether the non- identity, or tae act of grace; but in tho 
act of grace there was an exception of perſons who hail broken 

| out of gaol (which Mr. RadcliFe had done). Such iſſues are 
to be tried z7/lanter z indeed the Court may, upon circum- 
ſtances, give time: but here is no ſort of pretence for it. The 
Jury was ſworn and charged, proclamation made, and the iden- 
tity clearly proved and found, as be ore. Mr. Juſtice W1r.- 
Mor awarded execution, as before. Sammel Matthews being 
caded upon, denied the identity, which was averred by Mr. 
Attorney general; and iſſue was joined. The fame counſcl 
was deſired and aſſigned, and the ſane jury ſworn and charged; 
and the ſame form repeated, as before. But when the cryer 
was beginning to make proclamation, Tye CouRT ſtopped 
him, ſaying that a proclamation was improper. The fact being 
proved, and the identity found, Mr. ſuttice WiL MOT awarded 

cx cutiou according to the former judgment and ſentence, as 

he had done againſt Reger ani King. The Attorney- general 
then prayed execution, and chat a particular day might be 
ed; and that Maidſtone might be tne place (at the requelt 

of the county), Tar Cour were of opinion, not only that 

It was not incumbent upon them to name the day, but even 
tat it was more proper for them not to do it. It is not uſual 

a the affizes; the ſheriff will do as he thinks proper. There 
muſt be a rule © to deliver tho: two that came from Win— 

. "_ to the cuſtody of the ſheriff of Kent, being preſent 

ere in court (2). — Fake the priſoners from the bar. 
—— 


— 
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(1) It was ſo (n zh Nov. 1746, NI. 20 Geo. 2. B. R.). It was ulfs 


reve to Roger Yon, Mic. 1728, 2 Geo. 2. B. R 
(2) Sir Rickard Bctichſon, bart. Wes the Qacriil, and was in court. 


The 
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Holmes, leſſee Ihe grounds for granting a trial at bar are, great value, 
Ew rer. Prob: ble len; gin. and proba ble difficulties, in the trial (J). But 
ee ;. the Court, as it is a matter of favour, may lay the party ap- 
. plying under terms; and, in this oaks. the terms impoſed by 
Daz. 437. the Court were, that-it the defendant (who mad? the appica- 
tion) ſucceeded, he thould only have 1/7 p- es chſts; but th t, 
if the clic of the plaintiff were to ſuccerd, he hould have bar 
colts; and that an old witneſs ſhould d be ex: _ d +4 on UN 
rozatorics, and her depoſitions read, if he ſhould dic before 
trial. It was allo (by conſent), made part of the rule, tha che 
cauſe ſhould be tried by a Middleſex jury, inſtead of one from 
Norfolk, where the premiſes were ſituated. 


King 7. Pippett, Where the defendant carries down the record by proviſo. it 
Fa Ter, is ſufficient if he obtain the uſual rule for trial by proviſo way 
27 * time before trial, even though it be obtained after he has given 


1 Ter. K. 695. the plaintiff notice of trial. — For, PER CURIAM :; Wherever 
the defendant carries down the record to trial by provito, he 
muſt obtain a rule that, in caſe the plaintiff ſhall make default, 
he may be at liberty to go to trial. But the only uſe of that rule 
is, that if two records arc carried down to trial (the one by the 
ee and the other by the d: fe endant), the former only hall 

be tried, Then it is quite ſufficient, if the plaintiff has this 

rule at the trial; beſi-!es, no inconvenience can reſult to the 
plaintiff from this practice, becauſe, if the defen lant do not 
carry down this record to trial after notice, he is liable to pay the 
plaintiff his coſts. Aud the maſter of the Crown-office informed 
the Court, that in criminal trials, where the defendant carries the 
record by proviio. no 825 rule is obtained a all. — Rule refuſed, 


The King v. It is an eſtabliſhed rule, that a defendant cannot, in any cafe 
Pyde ct al. in which the king is party, unleſs by his aſſent, carry Gown the 
— 5 record to trial by proviſo, becauſe no laches can be imputed '0 

z. R. the king; the rcfoie, in this caſe, a rule, calling on the proſe- 


7 Ter. Rep. BL. cutor to thew cauſe: why the defendants ſhould not be at libert 
to proceed to trial by proviſo at tas 3 at niſi Ly -ins after 
this tern in Middleſex: was diſcharge 


Mompage v. Ihe Court will, on motion, * a deten dent to carry a re- 
3 coid of an iſſue, direcleg by Chancery, down to trial, on a ſug- 
32 Geo. 3 geition that che plaiutiff intends to 4 lay it; for the plaintif 

3. R. will not be damnified by it; for, if he chooſes to take the record 


4 ir. Edt 769. down himiclf, the 2 of the application muſt be paid by the 
defendant.— Rule abſolute. : 
Tacks v. Mayer, If a cauie be made a remanet, no new notice of trial need be 


- Ge 3. given; but it is otherwiſe, where the trial of the cauſe is pit 
. K. off to the next ſittings, or aihzes, by rule of court. 7 he Cour? 


8 Ter. Rp. 245. ſaid, that the diſtinction was this: of a cauſe be made a rem 
it ay be tr ied at the 0 novh fittings, Without any other notice; . 
if the trial be put of by rule of court, there muſt be a freſh ns! 
of trial. And they faid that, a when a plaintitf g gives à 


©) Sce The King v. Amer, under title VENUE. 
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goremptory undertaking to try at the next ſittings, or aſſizes, 
there alſo a new notice of trial muſt be given (1), bzcaule, not- 
withſtanding ſuch undertaking, the plaiatiff may decline trying 
his cauſe.— Rule al ſolute. 

A continuance of a void notice of trial may operate as a Tyte, aftignee | 
new notice, if given within regular time. It was moved to = Smith, W. 
let aſide the verdict obtained by the plaintiff in an action on a Tr Ter. 
bail bond, for want of due notice of trial. There was a four- 19 Geo. 3. 
days' notice of trial given for the fittings in term, which was „C. , 
irregutarz and thereupon the plaintiff gave an eight-days' args — 
notice, purporting, that the notice of the trial of this cauſe was 
continued till the fittings after term. And it was inſiſted, that 
the firlt notice being a nullity, it could not be continued, but 
that a fre'ty notice ſhould have been given. Curia: The firſt 
notice is a nuility, and, therefore, not eapable of a continuance; 
but the ſecond is a good ſub fantive new notice, and gives full 
and complete time to prepare tor trial. 

A cauſe, which is commenced as a town cauſe, and not ob- gejtey v. for- 
jected to. thall be conſidered as ſuch in all its ſuhſequent ſtages, dan. Ea. Ter. 
eſpecially after a verdict. The proccfs was ſued out againſt the 5 1 
defeuſant as of London ; he was ſerve] in London; the venue , Black, Kees 
was laid in London; his attorney accepted a declaration, with 992. 

a fou--Cays” rule to plead, took out a ſummons, and had farther 
time to plead ; pleaded iſſuably, and reczived and paid for the 
iſſue, without olj-Cting to the notice of trial; and, after verdict, 
It was moved to ſet aide the verdict, becauſe there were only 

twelve days? notice of trial, and the defendant uſually reſided at 
Scarborough. BUT THE CuURT held, that the cauſe, being 
originally commenced as a town caute, ought to be contidered 

as ſuch in all its ſubſequent itages, Porlter and Skinner, Cook. 

50. Pra. Reg. 129 ; and eſpecially as no objection was made 
to it till after the verdict. Kule difcaarged. | 

But where the defendant reſides above forty miles from Lon- Bund +. Tonic 
don. there ought, if it has not been treated as a town cauſe, to Ea. Ter. 
be fourteen days” notice of trial, though he be arreſted in town, 8 
and the venue laid in town; for, PER CUR IAM: The ſtatute 2 21:4. Rel. 
of 14 Geo. 2. c. 17. requires ten days? notice, and the practice 1205. 
of the court fourtcen, where the defendant reſides above forty 
miles from London, wherever he happens to be arreſted, or 
wherever the venue is laid. —Rule diſcharged. | | 

In this caſe the venue was in London; and the plaintiff, Douglas v. Ray, 
having given eight days? notice of trial, obtained a verdict, no Hil. Ter. 
defence being made: to ſet aſide that verdict a rule mi was 32 _ T 
obtained, on the ground that ten days? notice of trial ſhould have 4 Ter. Refs. 5.525 
been given, the d-fendant reſiding in India. The Court ſaid, 
tat the words of the act of parliament, 14 Geo. 2. c. 17. ſ. 4. 
upon which the rule requiring ten days' notice, were too ſtrong 
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to be got over; that it is applicable to all caſes where the de. 
fendant reſides above forty miles from London or Wet. 
minſter; and that this very point had been determin.d in Brin 
v Torris, ſupra.—Rule abſolute (1). | 

A treſh notice of trial is neceſſary, though it be put off by the 


Ellis 2. Truſſer, 


wy ng defendant. — The trial in this cauſe had been put off laſt term, on 
C. B. the motion of the d fendant, to the firſt fittings in this term; and 


2 Black. Rep. the plaintiff, who had given no freſh notice of proceeding u 
798. trial, now moved to put it off till the fittings after term. The 
Court granted the rule, but doubted the neceſſity of the 
motion, it being certified by the ſecondaries, that notice of trial 
muſt be given by the plaintiff, notwithſtanding a ſpecial day is 

fixed by rule of court. : 

In a caſe referved for the opinion of the Court, the fads 
proved at the trial ought to be ſtated, and not the evidence 
of the facts only.— This was treſpaſs for cutting down 
the plaintiff's trees at Branton-common, in the county 
of Huntingdon: upon not guilty, there was a verdi& for 
the plaintiff, ſubject to the opinion of the Court upon x 
caſe reſerved, the ſhort ſtate whereof is as follows : At the 
trial, the plaintiff, in order to prove he was in poſſeſfon 
of the place in which, &c. produced in evidence a paper 
writing, purporting to be an admiſſion of the plaintiff to 
the place in queſtion, as being copyhold, in truſt for J. S. by 
the lord of the manor of B. It was ſtated that the trees were 
cut down on Branton-common by the defendant, and that the 
plaintiff himſelf was not a commoner, but was a truſtce for 7, 
S. who has a right of common. For the defendant it wa 
argued, that upon the trial of this cauſe there was neither proot 
of title or poſſeſſion in the plaintiff, of the place in queſtion; 
nor does the caſe ſtate any fact of title or poſſeſſion in the 
plaintiff, it only ſtates that a paper writing, importing to be an 
admiſſion of the plaintiff in truſt, &c. was proved; but this 
does not prove that the eſtate is copyhold, it is only preſumptive 
evidence that it is copyhold, the fact that the place in which, 


Palmer v. Jobn- 
ſon, Ea. Ter. 
3 Geo. 3. 

C 


2 Wil. 163. 


— 


(1) Kuti et al. v. Gaſcoyne, Hil. 17 Geo. 3 B. R. was cited, in ſhew- 
yg caule againſt the rule, which was as follows: it appeared, that the 
defendant (whoſe uſual reſidence was in Scotland) was arreſted while 

_ caſually in London, where he put in bail. And the queſtion was, Whe- 
ther the rule of court M. 10 Geo. 2. ordering that, where 2a defendant 
reſides above twenty miles from London, he muſt have eight days time 
to plcad, applied to this caſe, On thewing cauſe, it was inſiſted that ſuch 
rule of court extended only to perſons reſiding in England, otherwile i 
might as well be contended. tha; it extended to Italy as to Scotland. And 
per Lord Mangiceld, Ch. J No doubt: ir ought to be four days 
only; it ſhou!d be deemed a reſidence in London, where arreſted, 4 Tel. 
Rev. 5 53. | 

Bur it is to be obſerved, that this caſe had no application to the abore, 
for that is founded on a poſitive act of parliament, whereas the rule, re- 


| ſpeQting the time of pleading, depends only on a rule af court. 5 
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cc. was copyhold ought to have been ſtated; fo that neither 
W of the facts, that the plaintiff had title or poſſeſſion, are ſtated; 
and, therefore, the plaintiff cannot have this action. And of 
chat opinion were the Court, and ſet aſide the verdict, but 
5 without coſts. 
ue Court will not put off a trial at the inſtance of the de- Saunders 4. Nt- 
W (ant, on account of the abſence of a material witneſs, if he wan, Ta. Ter. 
ss conducted himſelf unfairly, or been the cauſe of any im- 3” 8 B 
. proper delay.— This was an action brougbt on articles of 1 Pu. & A 
reement, and on a motion to put off the trial of the cauſe on 33. 
in affdavit, ſtating the abſence of a material witneſs, it appeared 
chat the defendant had delayed the cauſe, and prevented the 
bleintiff from going to trial, while the defendant's witneſs was 
n England, by withholding from the plaintiff a copy of the 
W articles, till he had moved the court, when the plaintiff found 
W himſelf obliged to amend. Per Curiam : The Court will 
not, in all caſes, be content with a common affidavit to put off 
W a trial. It muſt be fatished that injuſtice would be done, if 
E ſuch an application were refuſed. Here the defendant has 
brought himſelf into this difficulty, by endeavouring to take an 
unfair advantage, and the Court will not conſider itſelf obliged 
to put off the trial of a cauſe for the accommodation of the de- 
ſendant, if the defendant has not conducted himſelf fairly and 
F candidly, and if he might have had his witneſs. Rule dif- 
charged. | 
The Court will not put off a trial on account of the abſence Robinſon v. 
of a material witneſs, if by his evidence the defence of ſlavery is Such. Tr. Ter. 
intended to be eſtabliſhed ; for, Per Curiam : This is an odious *? . 
cefence, to which the Court will give no aſſiſtance. If the 1 Pu. & BY. 
tefendant were to offer to put it on the record, we ſhould not 754. 
give him a day's time. It is as much a denial of juſtice as the 
| pica of alien enemy, which is always diſcouraged by the Court. 
| —Rule 1% refuſed. | 
A trial will not be put off on affidavit of the abſence of ma- Rex v. le che- 
terial witneſſes, when the caſe is ſuſpicious, and the witneſſes, valier D'Eon, 
breigners, and reſident abroad, never likely to return to Eng- ”_ a 
nd. —Monſieur Y Hon, who came over hither in the quality * > K. 
% ſecretary to M. le Duc de Nivernois the late French am- 3 Bur. 1513. 
beſſador, and after the duke's departure remained here charged 1 B. Re. 
with the affairs of France, was afterwards (upon a particular ? * 
| eccalion) inveſted with the character of miniſter- plenipoten- 
vary. Upon the arrival here of the preſent French ambaſſa- 
cor the Count de Guerchy, A. D' Eon ſet up a preſs in his 
on houſe, and in his book, there printed under his own in- 
ſpection, libelled the Count de Guerchy (1). Upon this, an 
| | information 


— 


1 —— — —„—ͤñ32— 


(1) In charging him inter alia with forging the chevalier's letters of 


cal, The chevalier allo proſecuted the Count Hey for endea- 


Luring to get him aſſaſſinated, as appears by the following caſe.— The 
# King 
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information was filed againſt him by Mr. Attorney. genen, 
not only for printing and publiſting this libel, but as an in- 
fractor of tne law of nations: and notice of tri.] was given, 
Whereupon I. D' Een (by his counſel) moved to put off the 
trial, on account of the ablence of ſeveral material witneſſes, 
whom he ſpeciized in his a :.davit: and his affidavit contained 
the uſual allertions requiſite for put.ing off a tial, and parti. 
larly “ That they were material wi:nefles for him; that he 
could not fatcly go to trial without their evidence; and 


— — 


Ring v. Guerchy, Ea. Ter. 5 Geo. 3. B. R. 1 Blat. 548. — Moll prove 
on an indictment of an ambaſſador for an attempt to aſſ ſlinate.— The 
defendant Count de Gutrebi, the French - ambaſſador. was indicted in 
London for ſolici ing one Peter Henry Frevſſac de Fergy to affatlinae 
M. D' Hon: wiereupon, application was made to the attorney and te 
citor general for a nt projegu z who removed it by cert:orar into the 
King's-bench. It appeared that the facts on which the indictwent 
was founded happened in Middleſex, not in Lo don; that the clerk ck 
the arraigns accordingiy drew it with a Midd/eſex v; that the pro- 
ſecutor's agents altered it to London, and perſiſted in it after notice a 
ſecond time of the error. And that the. indictment had ſeven times 
miſtaken the names of the proſecutor and the defendant For the ce— 
fendant it was therefore inſiſted that theſe miſtakes were voluntary, aud 
the whole proceeding calculated merely to defame Count Grerchy, as the 
indiAment could not be ſupported either in law or fact; ther fore to 
let it go to trial would ſerve no_goor; purpoſe 3 but might have many 
bad conſcquenccs, in exaſperating foreign courts by a violation of the 
Jaws of nations, which privilege an ambaſſ:dor from ſuch a pro cution, 
That the js gent: ariſes from natural reaſon, interpreted by the price 
tice of all civilized nations; and according to theſe, all jurilciftion is 
founded on the ſubjection of the party; and an ambaſſador owes no ſub- 
jection to the courts of the country to which he is ſent. He is tuppoſed 
by a fiction of law to be ſtill refident in his own country. Cra. 2. 18. 4 
Mentefq. Hir. L. 6. 26. c. 21. The Roman law, which hints the con- 
trary is interpreted by Bynker/b9:& de Foro Legaio, 460, 461. to be un- 
derſtood only of provincial deputies, not ambaſſadors trom foreign ates, 
Targuin's ambaſſadors, though engaged in a treaſonable conſpiracy, di- 
miſſed by the law of naticns. Liv. I. 2. c. 4. Hunt. 532. Firth 
when ambeſſador, ravithed a virgin; yet unpuniſhed. Cicero in Ven, 
3. Lovins Pecatum fore puichant, fi bomini ſeelerato peperofſ ni, quan . 


— — 


ex fand ol, praponderat. Te biſhop cf Roſs, ambaſſador from Queen 
of Scots, though declared by the Engliſh civilians to be ſubjecct to pu. 
niſhment (which opinion is condemned, Bynk, 461.), ver was gilmiſec 
ar length. Caimd. i. D. 1571, 1573. Mendoza, the Spaniſh amveliie 
dor, concerned in Throgmorion's contpiracy, yet only ſent home. Cami, 
A. D. 1584. yx. 335. Don Fantalton Su, brother of the Poftuglete 
ambaflador, was indeed put to death by Cromzvel!, for murder 
was only the caſe of an aticndant, and Portugal was then in a very wei 
condition. It was condemned by the foreign juriſts ; and Cromaveli him. 
ſelf was contented to diſmiſs a French ambaſſador, who conſpired again 
hi, life. B. 537.—ln 1716. Count Gyllenberg, the S ediſh anmbale 
ſador, who conſpired to depoſe George I. was ſent home to Sweden, 
a cruorer. The coufinement exclaimed againſt by foreign powets, 
The uli projequa was granted. | 1 
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c chat he had hopes and expectation of procuring their preſence 


by next Michaelmas term.“ Upon ſhewing cauſe againft 
cutting off the trial, it appeared, that the libel was not ,printed 
or publiſhed till March or April; and that theſe witneſſes went 
away from England to France in the preceding November or 


December. It appeared alſo, that they were natives of and 


| refrdent in France ; that they were in the ſervice of that crown 
and that there was no probability of their being ent over, or 
even permitted to come over, to give evidence on behalf of 
A. D' kon (who ſtood, at this time, in no favourable light at 
bis own court, but very much otherwiſe). THE Couxr 
were unanimous that there appeared no ſufficient reaſon for 


putting off the trial. They granted that in all cafes, whether 


criminal or civil, and whether the nature of the proceeding be 
intantancous or otherwiſe, a trial ſhall not be fo hurried on, 
as to do injuſtice to the defendant; an affidavit in common form 
may be ſufficient where no cauſe of ſuſpicion appears: but 
men take ſuch latitude to ſwear in the common form, that 
where a ſuſpicion ariſes from the nature of the queſtion or 
from contrary affidavits, the Court will examine into the ground 
upon which the delay is aſked ; and have, in cini! as well 
as civil caſes, refuſed to put off a trial, notwithſtanding an 
afidavit in common form. It is neceſſary therefore in ſuch a 
caſe as this: 1ſt, To ſatisfy the Court that the perſons are ma- 
terial witnefles. 2 ly, To ſhew that the party applying has 
been guilty of ne /aches nor neglect, in omitting to apply to 
them and endeavour to procure their attendance. And 3dly, 
To ſatisfy the Court that there is a reaſonable expectation of 
is being able to procure their attendance at the future time to 
which he prays the trial to be put off. But in the preſent cafe, 
all theſe reaſons fail. Theſe witneſſes are /w92:7 to be ma- 
terial, as the defendant apprehends and believes. But on the 
contrary, it appears (negatively) that they can net be material: 
for, as they were gone out of England ſome months before the 
printing or publication of this book; they could net be conu- 
fant of the facts of the offence laid in this information. If 
tieir knowledge relates to any circumſtances that may ſerve 
tomitigate the punithment in caſe he ſhould be convicted, 
that fort of evidence will not come too late after conviction 
of tie offence, and may be laid before the Court by affidavits. 
But if it ſhould appear upon the caſe proved at the trial, 
„bat the defendant was prejudiced by refuſing this delay.“ 
the Court could ſet it right by granting a new trial: which 
ad often been ſaid upon like occations ; but 10 caſe had yet 

happened, where any prejudice appeared to have been done by 
tie Court's refuſing, upon particular circumſtances, to put 
off a trial notwith{tanding the 2 aildavit. As to their 
being Vent out of the kingdom by the Count ds Guerchy him- 
2 0 purpoſe to prevent their giving teſtimony in the cauſe 
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(which has been alleged); there neither is any proof of it, 
ncr is it poſſible that it could be ſo: they were actually gon, 
before the fact, which is the ſubject of the charge, was com- 
mitted. It is impoſibl- chat they could be ſent abroad by 
HAT. de Guerchy, to prevent their giving evidence in this cauſe, 
the ſoundation of which did not it at the time when they 
went. Ir they had been material witneſſes for the defcncant 
in this cauſe, and had been tent away by the perſon on wh: 
account the profecution is carried on, that indeed would hae 
been a ſufficient ground for putting off the trial till they could 
be had. But here is no pretence for ſuch an inſinuatic. 
Nei her does it appear, that there has been the leaſt endeavour 
uſed by this gentleman or any on his behalf, to get them over, 
And as to any expec/ation of their returning to * by the 


before the Court any grounds of ſuch an expectation. On the 
contrary, the reverſe is highly probable ; the preſumption {cems 
ſtrong, that they will nt come. They cannot be compelicato 
come: and it does not ſeem likely that they will be ordered to 
come, for this purpoſe. Theſe are foreigners, natives of aud 
reſident in France, and in the actual ſervice of that king: 
which renders this cafe quite different from the ordinary cas 
F of Engliſh witneſſes being accidentally gone abroad, or gone 
7 for a ſmall time only, and expected to return to their ou! 
| country, their natural home and reſidence, Upon the whole, 
they were clearly of opinion, „That the putting off the trial 
could not tend to advance juſtice, but on the contrary 
«* would delay it;“ and therefore diſcharged the rule for 
ſhewing cauſe why it ſhould not be put off. Rule di 


. r CRT: 


— 


3 


; charged (1). 
| Tore v. Cooke, On a motion to put ofFa trial, on the uſual affidavit of the 
| be Sin: abſence of à material witneſs, who was gone to the Laſt li- 
B. K. dies, and not expected home under eighteen months : the 
2 Black, Rh. Court would not grant the rule viii; unlets the defendant 
i would engage to make a ſpecial caſe, ſtating the nature cf the 


demand, and what it was the witneſs could prove. Which 
being accordingly done, the Court thought it not ſuſſicient to 
Nay the trial; and therefore diſcharged the rule to the» 
cauſe. ; | ; | 
Sullivan v. Ma- The Court will not receive the affidavit of an attorney“ 


3 5 er. clerk, to put off a trial, unleſs it be {tated that the clerk ws 
C. B. 5 | | 
Hen Bact. E37. — 7 a 3 


(x M. D' Zon was ſoon after tried and convicted upon fo clear ett 

dence, that he made no defence: and from the proof againft him by d. 

neſſes and writings under his hand, it was impotiible for him ro make 37 

| defence. Yet he ſeems to have ſheltered himſelf under ſome /a9v u 

* ſy earing the erſons in Fras ce to be © matcrial witueſſes. „ 
38 | particular!) 


next XMichaelmas term or at any future time, there does not 
ſeem to be any probability of it; nor does the defendant lay 


Pradite (Trial), 131 


E particularly acquainted with the circumſtances of the cauſe, 
and had the management of it. | | 
Although the plaintiff has undertaken peremptorily to pro- Ifeld 2. Weeks 
W c:c« to trial at the next aſſizes, yet the defendant is not bound * 44. Ea. Ter. 
34 ; 7 29 Geo 3. 
to attend, and be prepared with witneſſes, counſel, &c. with- ** C. B. 
out having had notice of trial, Neither will the prothonotary 1 Her. Blacd. 
allow him the coſts of ſuch attendance and preparation, though 228. 
be obtain judgment as in caſe of a non-ſuit, on account of the 
| plaintiff's not proceeding to trial. | 
— See alſo the general title V ENUE,— 
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Venire facias de Novo. 


_ 


If the trial be had after the day of ni, prizs, the habeas cor- Crowder v. 
beg and jurata are not amenable, and a ve. fa. de novo was, Rooke, 
in this caſe, awarded in this court, the trial being coram non 1 

judice, | C. B. 
| [tis an eſtabliſhed rule that where there are ſeveral counts, 2 7". 144. 
and one is bad, and the others not tried; and entire damages are Grant v. Aftte, 

ziven, this ſhall be fatal in error, or on a motion in arreſt of pen hve : 

judgment: but the Court, under theſe circumſtances, may 5. K. 

grant a venire de novo, and fend the caſe back to another jury Pg. 739. 

to have damages aſſeſſed only on that count on which, in point 

of law, the plaintiff is entitled to recover: and fuch writ may 

be awarded by a court of error. This was a writ of error 

rom the court of Common Pleas, on an action of afjumpyit 

by Alle, as lord of the manor of Great Tay in Eſſex, 

F avainit Grant, for the fines aſſeſſed by the lord on Grant's 

admiſſion to eight different cuſtomary eſtates. The declara- 

don conſiſted of three counts; the firſt ſtated that H was 

lord of the manor, that the eight tenements were parcel of the 

manor demiſed and demiſeable by copy of court roll; and that 

within that manor there was a cuſtom for every cuſtomary 
tant, upon his admiſſion to any cuſtomary tenement parcel] * 

uf the manor, to pay to the lord a reaſonable ſum to be allefted 

dy him, or his ſteward, or deputy ſteward, for a fine for ſuch 

admiſſion: it then ſtated eight ſeveral admiſſions of Grant by 

the deputy ſteward to each of the eight cuſtomary tenements, 
that the firſt was of the annual value of 231. 88. gd. and that 

Ale at the time of the admiſſion of Grant to this frit tene- 

ment, did aſſeſs 461. 178. Ed. as a fine for ſuch his admiffion ; 
dat the ſame was a reaſonable ſum z it then contained ſimilar 

ſeparate allegations with regard to the ſeven ſeveral other fines, 

is the ſeven other cuſtomary tenzments. The tecond count 

ſtated, that Grant was indebted to Aſftle in the further ſum of 

981. 188. 4d. for a certain other fine due for admiſſion to cer- 


ian ther cuſtemary tenements, parcel of the manor ; and then 
K 2 2 an 
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ſe Jed, and was claimed as a fine for divers diſtinct and ſt: 


think tenements in the plural could not be interpreted to mean 


founded a rule ſhould have been eſtabliſhed, as that, where 


caſes, added his lordſhip, “ the rule is now ſettled, and ws 
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an aſſumpſit for the laſtmentioned ſum. The third count 
was fo iool. paid, laid out, and expended. Grant pleaded the 
general iſſue, and paid 84]. 5s. 8d. into court. When the 
cauſe came to be tried, a general verdif was found for Alll 
for 981. 18s 4d. ſubject to the opinion of the court. of Con- 
mon Pleas, upon a queſtion whether the lord of the mang 
was bound to allow any ſum of money for land- tax out of 
the ſaid fine: that Court having decided in favour cf 
Aſtle (ante, vol. II. p. 644), he remitted the 841. 58. 8d, 
paid into court, and took judgment for the difference only, 
Grant then brought this writ of error, and affigned the 
following errors on the ſecond count: iſt. That no title 
was alleged in A/?le to entitle him to a fine, whereas a tits 
ought to have been ſtated. 2dly. That no cuitom or pe- 
ſcription was therein ſtated whereby ſuch a fine could 
ariſe, 3dly. That it appeared, that ene grofs ſum had been | 


rate cuſtomary tenements, whereas, by law, ſeparate and diſtind 
fines ought to be ſet and aſſeſſed upon each tenement. Upon 
the argument of the caſe, it was urged on the behalf of 40 
that after verdict the Court might preſume that the right 
was proved; and no judge at ſi prius would have ſuffered 
evidence to be produced of one general conſolidated fine for 
ſeveral copyholds, that it muſt be intended that the proof wa 


of one eſtate, or of ſeveral aſſeſſments, and if the Court ihould 


one eſtate compoled of different parts, they would reject the 
letter s rather than turn the plaintiff round; and that the word 
parcel might aſſiſt to ſhew that only one copyhold was meant, 
Lord AZansfieid lamented that ever fo inconvenient and il. 


there are ſeveral counts and entire damages, and one count, 
bad, and the others not, this ſhould be fatal upon the fictition 
reatoning that the jury has afleſſed damages on all, although 


they, in truth, never thought of the different counts; but ti! 0 
verdict was fo taken, from the inadvertence of counſel in de - 
hurry of ui prizs buſineſs; and he obſerved that what makes 6 
this rule appear more ab{urd is, that it does not hold in the cat £ 


of criminal proſecutions; for when there is a general verdict 


guilty in an indictment conſiſting of ſeyeral counts, if any ons 
of them is good, that is held to be ſufficient, But in cu 


have gone as far as we can by allowing a verdict in ſuc! 
4e caſes to be amended by the judge's notes, and that might 
c have been done in this inftance in an earlier ſtage of ts 
« proceeding, but cannot now after judgment.” Hull, þ 
The Court may grant a venire de nos; a good cauſe of *. 
tion is ſhewn in the firſt count, and that it is true appears if 


the verdict ; but the plaintiff has alſo had damages _ (0 


10 
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him on a count in which he has not ſhewn any cauſe of ac- 
tion: the Court, under theſe circumſtances, may fend the caſe 
back to have damages aflefled only on that count, on which, 
i point of law, he is entitled to recover, and there is no doubt 
but a v2nire de novo may be granted by a court of error. 

But, it is aid, that there is no inſtance of a court of error 
granting a verire de novo in cales of this kind, where the pro- 
ccedings originated in an inferior court. 

However, in a caſe from the great ſeſſions at Cardigan, the 
Court having determined that a bill of exceptions, ich had 
been tendered, was properly tendered, and that the evidence 
| ought to have been received at the great f:Jons, = venre die 
1:23 was ordered. By the Court: As we hav: pronounced 


judgment in favour of the bill of exceptions, unn forme ex- 


W t20!Ginary reaſons be urged to the contrary, a v247re de 2519 


mult be granted; for if it be not, the conſequences would be 
iuch as could not be ſupported in a court of law. When we 
held that this evidence {hould have been received, we did not 
determine that it was concluſive, but only that it ought to 
| have been ſubmitted to the jury : what effect it would have nad 
on their minds, it is impoſſible for us to ſav ; perhaps they might 
have totally diſbelieved the evidence offered, or might have 
thought that it did not outweigh the contrary evidence: it 
ſeems, therefore, to be impoſſible to do athe- wiſe than grant 
a venire de novo + and a ſuggeſtion being entered upon the re- 
cord that Cardiganſhire, where the trial was had, was out of 
the juriidiction of the Court, the verire de novo was awarded 
| into Herefordihire, as being the next Engliſh county, 


Verdict. 


The death of the defendant between the commiſſion- day and 
te day of trial is not a ground for ſetting afide a verdict for 
the plaintiff, For all the fittings are conttdered in law as 
oaly one day; and of courſe all the verdicts given, refer to the 
arit day; and the conſtruction of the ſtatute adopted in the 
cle in 1 Salt. 8. (1), where the Court ſaid, that ſuch 


— 


(1) In that caſe the Court ſaid, “ If he died upon that day [the com- 
miton-day of the athzes], though at one o'clock in the moraing, 
5 it would be heiped by the ftatute, which provides that the death of 

enner party after verdiét ſhall not be a cauſe to reverie the judg- 


* . . . . » 
whole atzes are but one day in law, and this is the commitlion-day 


- 7 which chere can be no fraction. S0 a verdict at any time of the 
: Wy is before the death of a party wo dies upon the commitiion- 
X within the notion and equity of a remedial ſtatute, intended for 

wc lettlement of right,” MS. 7 Ter. Rep. 3 1. . 


ought 


t Ter. Re 153. 


Davies v. 
Pierce, 
Vic. Ter. 
28 Geo. 3. 
B. R. 
2 Ter. A. 125. 


Jacobs . Mini- 

cont, Mig. Ter. 

37 Geo. 3. 
. 


7 Ter. Ra. 31. 
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ment; tor ſuch a caſe would be within this Raiute, inaſmuch as the 
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ought to be the conſtruction of the ſtatute, has alway; 
prevailed, 

A conſent to be bound by a verdict in one cauſe out of (+. 
veral upon the ſame queſtion, means ſuch a verdict as the Court 
thinks ought to land as a final determination of the matter; 

| . and in the preſent caſe, which was an intricat2 cauſe (1, a 
3 Eur. 1477 matcricl circumſtance being concealed from the inſurer by the 
inſu;ied, which made the whole contract void, the Cout 
granted a new trial, c 
See titles NR] TRIAL and TRIAI.— 


Warrant of Attorney. 


devon 8 Ter, A warrant of attorney to confeſs a judgment to / οο, may be 

19, Geb. 3. entered up for the ſurvivor.— S niihb had given a warrant cf 

C. 3. attorney to confeſs a judgment to Fytcher and one Mererucubin 

ee Kat. who were partners, for 400l. Mereweather died, and mad: 

No PFutcher his executor ; and leave was given to enter up juds- 
Sonde deen. Went at the ſuit of Futcher only, no cauſe being ſhewn. 

trix, v. Allaway, _ A warrant of attorney to enter up judgment having OCen 

Ea Per. given to one who died in the laſt vacation, the Court refuſed to 

39 * enter up judgment thereon in this term, on the prayer of his 

8 Tir. Rep, 2 5 executrix. it v:1s moved to enter up judgment on a warrant 

of attorney, which had been given by the defendant to one 

John Cowvie,, who died in the laſt vacation, and on behalf of 

whoſe widow and executrix this application was now made. 

But it was obſerved that the warrant of attorney was given 

C:qnvie himſelſ, not naming his executgrs and adminiſtrators (2), 

The Court entertaining great doubt whether they could grant 

ſuch an application, deſired, when they granted a rule t0 

ſhew cauſe, that it might not be made abſolute, as a matter uf 

courſe. And, on its being moved again, Th Cur! faid, the) 

were ſatisfied that they had no authority to direct the judgment 

to be entered up under the circumſtances. That all authorities 

of this ſort muſt be ſtrictly purſued, and that they could not 

ſupply any ſuppoſed omiſſion of the parties; that in a caſe in 

5 Modern it is ſaid, that ſuch an authority dies with the party; 

that the utmoſt extent to which the Courts could go was, ac- 

cording to what was ſaid by Lord Holt in a caſe in Salk. 49% 

that, if the party die in the vacation, judgment may be enteres 

up before the eſſoin- day of the ſubſequent term, as of the pe- 

beging term. — Rule diſcharged. | 

Paris n Thedefendant gave the plaintiff a warrant of attorney, en. 

39 Geo. 3. powering him to enter up judgment in an action of debt, 0 

B.R BOND, for 4150l.; but the plaintiff entered up judgment i 

8 Ter. Rep. 15 3. 5 
., ? * l * 


—_— 


(x) See vol. IV. p. 397. | 
(2) Vide Coles, executor, v. Haden, Barnes 4to. 44. 


— 


that 


W in {oas to enable B. to enter up judgment thereon, 
dient may be entered up under a judge's order, without an 40 Geo. z. 


il the judgment had actually been entered up. If it were other- 


— 
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BS t:t ſum in an action of debt on a mutualns, on which exccution 


was taken out, It was moved to ſet aſide the judgment and 
execution, on the ground that the judzment was not warranted 


; by the power of attorney, under which it was entered up.— 


This was oppoſed in the firſt inſtance; and it was urged, that 
the words, c bend, might be rejected, to ſupport the judgment. 


B ':: CourT were inclined to give the plaintiff leave to amend, 
= | cn:ring up a judgment of the preſent date (1): but they 
BE {| that they could not reject the words propoſed ; and, as the 
W jw nc was irregular, the rule was made abſolute. | 


135 


A. agree to acknowledge an old warrant of attorney, given Laing v. Kainey 


of the ſubſcribing witnefs.—A rule „% having been 


ci attorney under a judge's order, upon the ground of the order 
having been obtained, without any affidavit of the ſubſcribing 
witneſs to the warrant of attorney. On ſhewing cauſe, an 
a" 1Javit, by the plaintiff's attorney, was relied on, which ſtated 


dat the warrant of attorney was given to ſecure a ſum of 
money, payable by inſtalments; that the deponent, being 
under a difficulty to procure the ſubſcribing witneſs at the time 


when one of the inſtalments became due, applied to the de- 
fendant him. If, and, after Rating his difficulty, propoſed that 


| the defendant ſhould acknowledge the warrant of attorney © fo 


as to enable the deponent, if it ſhould become neceſſary, to enter 


up judgment thereon,” he giving the defendant time to pay the 


inſtalments then due; that the defendant agreed to this pro- 
poſal, and that the inſtallment not being paid within-the time, 
judgment was entered up. And the Court were of opinion, 
that, upon a fair conſtruction of the affidavit, it appeared that 
the defendant did not fimply acknowledge the inſtrument, but 
2grced that the plaintiff ſhould act upon it as if the witneſs 
himſelf had been produced. Rule diſcharged. 


If a warrant of attorney to confeſs judgment has been ob- Duncan v. 
tuned by fraud, the Court will order it to be delivered up, 5... 
upon motion for that purpoſe, although no proceedings have xg Geo 3. 


been had upon 1t.—The Court having the ſame Juriſdiction as 


wiſe, the conſequences would be extremely inconvenient, 'T he” 
Judgment might be entered up in the vacation, and the defend- 
att taken in execution, before any application could be made 


to the Court, | 


2” one, &c. 


EC u1NeH for Setting alide a judgment entered upon a warrant 2 Pal. & By. 


- 


I Doug, 196. 


A mere copnovit need not be ſtamped; but, if it contain any Ames v. Hill, 


terms of agreement, it does require a ſtamp.— The defendant 


EIN 


* 


decome a bankru pt. 


K 4 


Ex. Ter. 
40 Geo. 3. 


* C. B, 
= 2 Pl. D Be. 
et) But that would not anſwer any purpoſe, as the defendant had 4 8 
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| Pradice (Warrant of Attorney). 


in this caſe having given a cognovit to the plaintiff on un- 
ſtamped paper, whereby he agreed to confeſs, that the plaintif 
had ſuſtained damage in the action to the amount of 30l.; on 
which no judgment was to be entered, unleſs the defendant made 
default in payinent of the ſum of 51. by inſtalments, together with 
coſts, to be taxed; the plaintiff tor default of payment, entered 
up judgment thereon. It was moved to fet this judgment 
aſide, CURIa:; We are of opinion that a cagnovit requires no 
ſtamp ; and alſo, that if a paper be a mere authority to enter a 


cognovit, ſuch mere authority requires no ſtamp ; but that, if 


there be any thing of agreement beyond the mere authority, a 
ſtamp then becomes neceſſary. A cognovit is a mere acknow- 
ledgment of an account, and there is no mutuality ; but if any 


terms be added, it then becomes ſuch an agreement, as falls 


UV, 


446 


within the proviſions of the act. In this caſe the paper in 
queſtion amounted to an agreement ; but, within the meaning 
of the act, it was an agreement for leſs than 20l.— Rule di- 
Charged, | 


Mit of Inquiry. 


After judgment by default, in an action of debt on a judg- 
ment, the plaintiff may fue out a writ of inquiry, —To this 
action of debt, which was brought on a judgment of ſeventcen 
years ſtanding, the defendant ſuffered judgment by default, 
And the plaintiff having ſued out a writ of inquiry of damages, 
it was moved, on the part of the defendant, to ſtay the proceed- 
ings on the writ of inquiry, contending that ſuch a proceeding 
was irregular, and oppreſſive on the defendant. The Cit 
then Exprefiey a ſtrong opinion againft the motion, ſaying, that 
there appeared to be no irregularity or oppreſſion, in the plain- 


tiff's proceedings; that the plaintiff was-Camnified, by reaſon 


of the debt having been withkeld from kim ſo many years 
that he had a right to damages for that detention ; that if no 
damages at all were given, tne plaintiff would be entitled to 
his coſts under the ſtatute of Gloaucefler. THIS MOTION Was 
afterwards renewed, and Ryo v. Apſiey, 2 Sider. 442. was men- 
tioned, where, after judgment by default, in an action of debt on 
a judgment, the Court, at firſt, thought that the plaintiff wa 
not entitled to intereſt in the ſhape of damages, though afcer- 
wards it was referred to the ſecondary to' tax the damages 
But LawRENCE, J. referred to the caſe of Holdipp v. Otway, 
2. Saund. 107. where, after judgment by default, in an action 

debt on bond, it was referred to the p: othonotary to tax intereſt 
by way of damages, and this was holden to be no objection en 
error. the Court ſaying that it was with the plaintiff 's conſent; 
but, if the plaintif wvo1/d not conſent, then he ſhould have a wr 
of inquiry of dame ges; but this was in the election of the pit: 
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Praaite (Writ of Inquiry), | 137 
: | £&, and not of the defendant. And he added that, by the 


7 plaintiff 's having ſued out a writ of inquiry in this caſe, he had 

| made his election. So, per Curiam : Rule refuſed (1). 

This was an action on promiſes. The declaration con- Duperoy w. 
tained ſeveral counts, one of which was on a bill of exchange; rms 
& to that one there was a demurrer, on which the plaintiff had 33 Geo. 3. 
Judgment; to the others there was a plea on which iſſue was B. R. 
joined. A rule having been obtained, calling on the defendant 7 Ter. Rep. 473 
to ſhew cauſe why it thould not be referred to the maiter, to 
& compute what was due to the plaintiff for principal, intereſt, 
nnd coſts, on the count on the ball of exchange; and the cale | | 
of Fleming v. Langton, 1 Str. 532. being relicd on, where, 45 
under eircumſtances like the preſent, the Court refuſed to ſet I iN 
aſide a writ of inquiry which had been executed on the judg- 
ment on the demurrer, though the plaintiff had not entered a 1 
lie proſequi as to the other counts. The Court thought that il 
cale deciiive of the preſent, and made the rule abſolute. 1 

The judgment upon a writ of inquiry was ſet aſide in this Rays o. Lucas, 1 
caſe, becauſe the jury were returned by the under-fherif, who Tr. Ter. iÞ 
was the attorney for the plaintiff. Per CURIAM: Every 2 FJ 
trial ought to be fair and indifferent: if the under-ſheriff is cowp, 113. 
attorney in the cauſe, and returns the jury, it is a good Cauſe 


22 


3 NEE DES IS 
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4 — 


3 of challenge. | 1 

ils | In this caſe the Court ſet aſide an inquiſition, taken on a stainton v. N 

_ writ of inquiry, becauſe ſome of the jury were debtors in pri- Beadle, 

lt, ſon, and taken out of cuſtody for the purpoſe of attending (2). gas Fong 

„ Iod Kenyon, Ch. ].— My doubt at firſt was, whether the. g. R. | 

- WR #cfcndant had not waived taking advantage of this objec- 4 Ter. Rep. 473. + 

18 * j 

ut | PAD ” 153 —_ | f 

It (1) This cauſe had before given riſe to ſeveral other motions. The l 

Ne declaration was delivered in Eaſter term laſt ; the defendant pleaded 24 of 

on tie! record, and a plea of ſatisfaction. Upon the day given to produce 4 

od tne record, it appeared that, in the former cauſe, the detendant was ſued Þ 
as the Right Hon. Hamilton Flemyng, earl of Wigtown,. having privilege 4 

* | of peerage; in this action he was called Hamilton Flempyng, eiq com- | 

to | Q@only called earl of Wigtown, without noticing ioat the firſt action was | 

"as :z2nft him as a peer. The Court held this to be a failure of record, | 

ky and, in Eafter term, gave leave to the plaintiff to amend his declaration | 

M on payment of coſts, and the defendent to be at liberty to plead de nows, | 
The declaration was accordingly amended, and the colts paid in the vaca- | 

25 tou ; and the declaration was delivered, entitled of Eaſter term, with 

1 notice to plead in the firſt four days of Trinity term: within that time 

2 Ss tlic delendant pleaded his peerage in abatement, but the plea was entitled | 

" of Trinity term; the plaintiff treated the plea as a nullity, and ſigued ; | 

x | Judgment, A rule was then obtained, calling on the plaintiff to ſhe 1 

& cauſe why the Judgment thould not be ſer afide ; which rule was, after 4 

cauſe ſhewn, diſcharged by the Court, who laid, that the defendant could 

N act plead in abatement in the next term without a ſpecial impariance. 

t5 dee Doughty v. Laſcclles, ante, vol. I. p. 9, and Buddle v. Milſon, ante, vol. 

it I. p. 2 and 9, againſt it. 

* 99 Some of the jurymen were javelin · men attending the ſheriff; but 

f «Mt Court ſaid, there was no objection to them. 
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tion, by apearing before the ſheriff; but, for the precedent' 


Meſſin . Lord 


Mitchell . 
Milbank et al. 
Hil. Ter. 


35 Geo. 3. 
B. R. 
6 Ter. Ref. 199. 


ſake, we ought to ſet aſide this inquiſition. His lordſhip al 
hinted that, if the ſheriff had been made a party to the rule, 
perhaps the Court would have made him pay the coſts of th: 
application. | 
The defendant having ſuffered judgment by default, in an 
action of aſiumpſit on a foreign judgment, the Court .] not 
refer it to the maſter, to ſee what was due, and give the plaintiff 
leave to enter up final judgment for ſuch ſum, without exe. 
cuting a writ of inquiry; for there is no inſtance in which 
fuch a rule had been made; and the reaſon (1) of the former 
caſes (2) on bills of exchange, does not extend to this. And 
BULLER, J. faid, Though debt will lie here on a foreign 
judgment, the defendant may go into the conſideration of it. 
If two defendants in treſpaſs ſuffer judgment by default, and 
the plaintiff execute writs of inquiry againſt them ſeparately, 


and take ſeveral damages againſt them, it is irregular ; and, if 


the plaintiff enter up final judgment with thoſe ſeveral damages 
againſt the defendant, it is erroneous : but the Court will pcr- 
mit the plaintiff to fet aſide his on proceedings before final 
judgment, on payment of coſts.— Treſpaſs for an aſſault and 
battery, and falſe impriſonment, againſt three defendants, who 


ſutflerdd judgment to go by default. The plaintiff executed 


thr-- writs of inquiry, and the jury gave 20l. damages againſt 
Milbanb, and gl. againſt each of the other defendants. Ir 
WAS MOVED to arreſt the judgment, on the ground that there 
could not be ſeveral damages, as the cauſe of action was joint; 
and On/iow v. Orchard, 1 Str. 422; Auſten v. Willard, 
Cro. Eliz. 860; and Hill v. Goodchild, ante, Vol. I. p. 224, 
were cited. And the counſel for the plaintiff moved, whil: 
this rule was depending, that his own writs of inquiry might 
be ſet aſide, ad another iſſued. Lord KEN VON, Ch. J. Ihe 
plaintiff's proceedings are certainly irregular ; he has executed 
three wrics of inquiry where one would have been ſuſſicient; 
and, if he had entered up final judgment for the ſeveral damages 
on theſe interlocutory judgments, it would have been errone- 
ous : but he has diſcovered his miſtake in time, and, upon pay- 
ment of the coſts, he may ſet aſide his own proceedings. H 
there is no ground to art ęſt the jndgment. It appears in the caſe 
cited from Strange, which is a very looſe note, that the jury, 01 
the ſame writ of inquiry, aſſeſſed damages againſt the defendants 
ſeverally. And in Rodney v. Strode, in Carth. 19. where, in 
treſpaſs againſt three defendants, two of whom pleaded, and the 
other ſuffered judgment by default, the jury found 1000. da- 


Es 


(1) The value of the foreign money is uncertain, vide Bag. 

Playn, Cro. El. 536. and Rands v. Peck, Cro. Jac. 617. 
(2) Shepherd v. Charter, ante, vol. II. p. 452. Rafblagh v. Smd“, 
vol. II. p. 451. Andrews v. Blake, ibid, and Longman v. Fenn, ibid. 
| mages 
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mages againſt one, 50l. againſt the ſecond, and 591. alſo againſt 
the one, who ſuffered judgment by default; then the plaintiff 
entered a olle e againſt the two laſt defendants, and took 
his judgment only againſt the firit; and it was held thaf this 
cured the verdict. Per Curiam: It the rule for arreſting 
the judgment be diſcharged, and the plaintiff's rule for ſetting 
zhde his own proceedings, on payment of coſts, be made 
abſolute. | | 

At the execution of a writ of inquiry, after judgment on De Gaillon 9. 
demurrer, it is not competent to the defendant to controvert ee Harel 
any thing but the amount of the ſum in demand. —Judg- Hl. Ter. 
ment having been given againſt the defendant in this caſe on 3g Geo. 3. 
demurrer (1), the plaintiff, at the execution of a writ of in- „. 
quiry, proved that the defendant had acknowledged the debt to 05 
a certain amount, The defendant, on the other hand, adduced 
ence, to ſhew that ſhe had only acted as agent for her huſ- 
bond. The under- ſheriff directed the jury, that if they ſhould 
be of opinion tiat the defendant really acted in the tranſaction as 
agent fy; her huſband, they ought to find a verdict for the 
pla-tiff with only 18. damages. This they accordingly did: 
and it being moved to ſet the execution of this writ of inquiry 
aſide, on the ground of improper evidence having been admit- 
ted on the part of the defendant, PER CURIAM (after cauſe 
ſhewn) : This evidence ought not to have been admitted; the 
only queſtion to be decided by the jury was, the amount of the 
debt; and the queſtion, Whether the debt were contracted by 
the defendant, as agent for her huſband, or in her ſeparate capa- 
City ? muſt be taken to be determined by the record. And 
Eyre, Ch. J. added, That he had never concurred in any 
deciſion, in which it has been held, that if a perſon, deſcribing 
himſelf as agent for another, reſiding abroad, enter into a con- 
tract here, he is not perſonally liable on the contract. Rule 
| abſolute (2). | | | 
| if notice of a writ of inquiry, to be executed at a particular Jones v. Chune, 
hour and place, be- continued, the notice of continuance need wy 8 
not expreſs any hour or place. This was a motion to ſet aſide 3 kgs z. 
the writ of inquiry executed in this caſe for irregularity. Judg- C. B. 
ment having been ſigned for want of a plea, notice was given, 1% & 9. 
that a writ of inquiry would be executed at tne ſecondaries' 353. 
office in Lothbury, between the hours of eleven and one on a 
particular day. This notice was afteravards continued to a ſubſe= 
quent day; but, in the notice of continuance, no mention was made 
of the hour or Place, at which the writ of inquiry would be executed. 
The defendant did not attend, and a verdict was found for 11. 1 7s. 


(1) Vide ante, vol. II. p. 303, 917. 
. (2) Vide Beis v. Lindiſell, 2 Sir. 1149; Tbelliſſan v. Fleicher, ante, 
ol. IV. p. 321; Green v. Hearne, ante, vol. II. p. 450; and Sb 
i. Carter, auie, vol. II. p- 452. | g 
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Eyne, Ch. J. [after a reference to the officers, who aid, that 
the point had never been ruled, but that all the printed forms 
of continuances, as well as of original notices, expreſs boch th: 
hour and pace |—A more ungraciqus application nzver came 
before the Court. The juſtice of this verdict is not impeach- 
ed; and the only queition to be conttdered ariſes on the fimgle 
ground of a ſuppoſed irregularity, in not mentioning the hour 
and place in the notice of continuance. Ungracious as it is, 
if this ſuppoſed irregularity is eſtabliſhed on authority, or on 
principle, the defendant mult ſucceed. I am not ſatis ficd, how- 
ever, that it is ſupported by either, Theugh the printed forms 
do expreſs the hour and place in the notice of continuance, as we 
as in the original notice, yet. the queſtion is, How far they art 
neceſſary, and het would be the effect of omitting them ? Does 
the omiiſion enable the plaiutiff to chooſe his own time and 
place? If fo, the objection would be well founded. | think 
that, if an original notice be given, ſpecifying the hour and 
place as well as the day, and that notice be afterwards conti- 
nued with an alteration of the day only, the latter will refer to 


the former, and incorporate the hour and place: and that it 


woul be an irregularity in the plaintiff ro execute his writ of 
inquiry at any other hour or place, than thuſe mentioned in 
the original notice. Rook E, J. of the fame opinion. Rule 


diſcharged. with coſts. 


Tidebitatus afſumpfit— The defendant pleaded, firſt, n:n- 
aſſiunßſit; ſecondly, non-afſium!/3t infra ſox duties; and, thirdly, 
a ſet-off. On the firſt pica itive was joined, and to the two 
laſt there was a demurrer. No joinder in demurrer having 
been put in, the plaintitF ſigned judgment. After this a unt 
of inquiry of damages on the two counts, upon which jucdg- 
ment had gone by default, was executed, THE Court kt 
aſide this writ of inquiry, and all proceedings thereon, for irre- 
gularity, b-caufſe, as itſuz was joined on ron-afſinmfit, the 
platttit hond have entered the iſſue, and awarded jury pio- 
ceſs, as well to try the ifi joined, as to enquire of the ca- 
mages on the interioeu.ury judgment, See Tidd's Praclice 


K. B. ed. 2. p. 795. 


Daintry » Dei n- Lord Kr N VON, Ch. J. declared, in this caſe, that there 


try, Ty Ter. 
35 Geo. 3. 
R 


was no initance in which the Court ever certified their opinion 
on a caſe ſent here from the maſter of the rolls, That in 


g 4 ; 5 . * . 
6 Ter. Rp. 333. Colfon v. Colſon, 2 Ath. 250. and 2 Str. 1125. it was refuſed: 


maſter of the rolls (1). 


but he added, chat he thought it was an idle formality, al 
ſaid, he ſhout feel no reluctance in certifying in ſuch caſes 
becauſe it is convenient to the ſuitors : and, accordingly, the 
Court afterwards fent their certificate, in this caſe, to tie 


(1) See val, III. p. 128, 
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Prerogati® 


( 141 ) 


Prerogative. 


THE crown hath not a prerogative or power to grant print- 

ing of almanacks to the company of ttationers, excluſive 
of any other. - On the 2th of March, 13 Fac. 1. A.D. 1615, 
che king, by letters patent reciting other letters patznt of the 
d qth of October, 1603. AR. 1. whereby he had granted to the 
company of ſtationers, and their ſucceſſors for ever, full power, 
W privilege, and authority, to print, or cauſe to be printed, all 
manner of almanacks and prognoſtications whatſoever in the 
Engliſh tongue, and all manner of books and pamphlets, tend- 


ing to the ſame purpoſe, being allowed by the archbiſhop of 


Canterbury and biſhop of London, or one of them, with ſtrict 
commandment and prohibition to all other printers, &c. not to 
print, buy, ſell, or utter, any other than ſhould be printed by 
the ſaid company; which laſtmentioned letters were then ſur- 
rendered to and accepted by the king), gives and grants full 
power, authority, privilege, and licence, to the faid company, 
and their ſucceſſors for ever {inter alia), to print, or cauſe to 


de printed, « all manner of almanacks and prognoitications 


„ whatſoever in the Engliſh tongue, and all manner of books 
| © and pamphlets, tending to the ſame purpoſe, and which are 
© not to be taken and conſtrued other than almanacks or prog- 
« noſtications, being allowed by the archbiſhop of Canterbury 
and biſhop of London, or one of them, for the time being, 
dy what names or titles ſoever the ſame may be called, as {hall 
de printed within the realm of En land; with claufes, prohi- 
biting all other perſons to print, buy, vend, or utter the ſame, 
under forfeitures and penalties therein mentioned. The de- 
fendant, in November, 1773, printed an almanack, or prog- 
noſtication, intituled, A Diary for the Year of our Lord, 1774, 
and uttered and fold many copies of the ſame. Whereupon the 
plaintiffs filed their bill in Chancery againſt him, waiving all 
penalties, and praying an account of the profits of the ſeveral 
copies fold, and to have the reſt delivered up; and for an in- 
junction, which was granted of courſe, till anſwer and further 
order, The defendant put in his anſwer, inſiſting that the 
phintiffs have no ſuch excluſive right as claimed by the bill; 
1nd, on ſhewing cauſe why the injunction ſhould not be diſ- 
led, a caſe was tated, by conſent, for the opinion of the 
Judges of C. B. And, after two arguments, the court of C. B. 
"a their opinion as follows: „“ Having heard counſel oa 
: 7 ſides, and conſidered the caſe, we are of opinion, Iſt, 
p hat the grant made to the plaintiffs, the ftationers' com- 
% pany, was reſtrained to ſuch almanacks and prognoſtications 
as ſhould be licenſed or allowed by the archbichop of Can- 
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Addington v. 
Clode et el. 
Ea. Ter. 


15 Geo, 3. C. B. 


* 989. 


Prerogatibe. 


« terbury, the biſhop of London, or either of them, for the 
„time being. 2d, We are of opinion, that the crown had 
« not a prerogative or power to make ſuch grant to the 
cc plaintiffs, excluſive of any other, or others.” 

Dee alſo title PLANTATIONS, 


Preſcription. * 


A N ancient grant, without date, does not neceſſarily deſtroy 

a preſcriptive right; for it may be either prior to time of 
memory, or in confirmation of ſuch preſcriptive right, which is 
matter to be left to a jury. In treſpaſs for breaking and enter- 
ing his cloſe at Uppotery, the defendants ¶ inter alia plead, that 
the defendant, C/:de, is ſeiſed of a meſſuage and lands in Uppo- 
tery, and that “he and all thoſe whoſe eſtate he hath, &c. for 
© the time being, had and uſed, and have been accuſtomed to 
have and uſe, and fo ftill, of right, ought to have and uſe,” 
common of paſture in the place where, for all commonable cat- 
tle /evant and couchant, aud thereupon juſtifies, and the other 
defendants, as his ſervants. The plaintiff traverſes the rizht 
of common, and iflue being joined thereon, it was tried 
at Exeter ſummer aſſizes, 1774. when, after the plaintiff had 
concluded his evidence, the counſel for the defendant opened two 
ancient grants, without date (copies of which were left with 
the judges) ; by the firſt of which 7 Beneyt grants to VTi 
lam de Virga, © lotam terram fuam de Beneytifbege in Manis 
« de Uppotery habendum & tenendum fibi & Heredibus ſuis dt 
« Domins feodi capitalibus,”” rendering to them fix ſhillings 
by even quarterly payments annually, © pro 9mni'Servitis u- 
« lari.”” By the other Henry de la Pomereye confirms to VA 


lam de Verga, and his heirs, the ſame lands, which he had of the rec! 
gift of John Beneit in ſaid Henry's manor of Uppotery, render- Whe 
ing to the ſaid Henry, and his heirs, fix ſhillings yearly, by eve! gelle 
quarterly payments; and then adds, “ Ert val & conceds f!s [the | 
« me & Heredibus meis quod dlictus Willielmus Heredes ſui u of a; 
e Aſfignati habeant cum Averits fuis rommunem Poſturam ſuper in th 
« Montem meam de Uppoſery.“ Upon which opening, Nats dil, 
J. who tried the cauſe, obſerved to the defendant's counl:} Elia. 
that this grant was entirely inconſiſtent with the plea of pre- us, 
ſcription, in which they acquieſced, and a verdict was given flow: 
for the plaintiff, - Afterwards, the defendant moved for a new are m 
trial, becauſe this grant might only be in confirmation of a livers 
antecedent preſcriptive right, and then it is not inconſiſtent Privat 
with ft. 34 Heu. 0. 36. Fitz. Preſcription, 12. Bro. General cumb 
Tue, 55. Preſcription, 6. 21 Hen. 7. 5. AND THE CouRT Why t 
held, that theſe grants might either be before time of memo! comm 


(though 


» Preſcription, 


W {though by Black/lone, Juſtice, the © Tenend" de capitalihus 
Daminis Teodi Affords a ftrong preſumption that they 
W were ſubſequent to the ſtatute of Dua Emptores ), or elſe they 
W might have been only in confirmation of a prior right; in nei- 
cher of which caſes would they have been inconſiſtent with a 
plea of preſcription. | Suppoſing this to have been ſuch a plea, 
it ought to have been left to the jury to decide, whether either 
of theſe was the caſe; and this not having been done, it was 
W ruled by De Grey, Chief Juſtice, Gould and Blackſfone, Juſtices, 
that there muſt be a new trial, and the coſts of the former attend 
the event of the cauſe. 5 | | 

In an action upon the caſe againſt a corporation, for not re- 
pang a creek into which the tide of the ſea flowed and re- 
| Howe 
immemorial they had been uſed, it was held, on a writ of error, 
that the action was maintainable, though no ſpecial damage 
be ſtated: and ſaying, “ as from time immemorial they had 
been uſed,” was held well enough, without alleging that 
taey were bound, &c. ratione tenure, or other ſpecial cauſe.— 
This was error from a judgment of the court of Common 
Pleas, in an action upon the caſe againſt the corporation - of 
Lynn Regis, for not repairing and cleanſing a certain creck, 


it or flect, called Dowſhill-fleet, into which the tide of the ſea 
| RS 45 accuitomen to flow and reflow, as from time immemorial 
0 they had been uſed, whereby the ſea was prevented from flow- 
50 ing therein, fo that the ſaid creek was rendered unnavigable, 
ch and the plaintiff obliged to carry his corn round about. Ihe 


declaration conſiſted of nine counts; the ſecond count Rated 
no ipecial damage, but only charged generally, that the plaintiff 
had loſt the uſe of his navigation. Judgment by bil dicit, 


125 and damages upon a writ of inquiry. For the plaintiff in error 
Y © was contended that, if any one count was bad, the judgment 
"I might be ſet aſide : and it was urged that, upon the face of this 
the record, it appeared that the locus in quo was a navigable river, 
er- here the tide flows and reflows; and the ſecond count was 
yen general, without any ſpecial damage being ſtated ; that, if fo, 
pro tie injury complained of was not the ſubject of an action, but 
oe of an indictment; for, wherever a river flows and reflows, it is 
per in the nature of a highway, and is common to all, Davis 55. 


1 Sid. 149. 1 Mad. 105. I Salk. 357. 1 Inſt. 56. Carth. 191. Cro. 
il, Eliz, bog. 5 Go. 73. Lord Mansfield, Ci. JU. Ex fafto oritur 


pre- %, ow does it appear that this is a navigable river? The 
ven owing and reflowing of the tide does not make it ſo; for there 
new are many places into which the tide flows that are not navigable 
F al ers; and the place in queſtion may be a creek in their own 
tent Private eſtate, Ho this it was anſwered, that it was then in- 
neral cundent on the plaintiff to ſhew a ſpecial reaſon, or tenure. 

y the corporation ought to repair, for they are not bound of 


common right, 2 Lord Raym. 1089. 1 Salk. 360. S. C. 
5 | | CURIiaz 


— 


36. 
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The Mayor of 

Lynn v. Turner, 
f l 1e Tr. Ter. 
(but not ſaying it was a navigable river), as from time 2 Geo. 3. B. R. 

91. 


Preſcriptiort. | 


Cura: Tt is here alleged, that the corporation have, from 
time immemorial, been uſed to repair: it ſtates therein, that they 
are bound by preſcription, and it might be the very condition 
and terms of their creation or charter. — Judgment aſfirmed. 


' Preſumption. 


The Mayor of GRAN or charter from the crown, which ought to be 
Kingſton- upon- by matter of record, may, under circumſtances, be pre. 
rs png ſumed, though within time of legal memory. And in this caſe 
14 Geo. 3. B. R. the preſumption being founded on a poſſeſſion of 350 year, was 
Eap, 102. adjudged by the Court a ſufficient ground. Upon a rule to 
ſhew cauſe why a new trial ſhould not be granted, upon the 
ground of a miſdirection to the jury, the caſe appeared, upon 
the report of Mr. Juſtice Genld, who tried the cauſe, to be 
as follows: The declaration conſiſted of ſix counts, Rating, 
that the plaintiffs, on the 5th of June, 1772, and long before 
and ever ſince, had received, and were lawfully entitled, and 
fill of right ought to receive, amongſt other tolls and duties 
a reaſonable toll or duty called water-bazliff dues for certain » 
goods, ſpecified in the particular counts, imported into the 
port of Kingiton-upon-Hull ; that the defendants having im- 
ported, &c. and being liable, &c. promiſed, &c. Upon the 
general ifſue pleaded, the plaintiffs at the trial produced, if. 
An entry from their corporation books entitled as follows; *A 
particular note of all ſuch duties, &c, as by the water-bailifs 
are to be received, for the uſe of the mayor and burgeſſcs of 
Kingſton- upon-Hull, according to the order preſcribed and fet 
down in the year 1441, Joh Bedford then being mayor; and 
continued and put in uſe from that time to this preſent day, il 
April, 1575. In this liſt were included the duties in que 
tion. 2dly, An order of the corporation of 13 Elis. requiring 
the water-bailift, every eight or fourteen days, to give an 5c 
count of all monies received by him for the uſe of the town, b 
the chamberlain; with a direction to the latter, to keep tit 
accounts ſeparate from his other receipts : then followed a pat- 
ticular account of theſe monies ſo received, from 1545 to 1646; 
other entries, from 1648 to 1678, of perſons who had rente 
the office of water-bailif; an account of the dues fer ther 
years in 1726; and concluded, by the parol teſtimony of fer- 
ral witneſſes who had paid the duties in queſtion from the ye! 
1734, together with an eſtimate of repairs done by the corp® Io 
ration, valued at 15,000}. On behalf of the defendant coniryy % 
it was obſerved, that the earlieſt book of the corporation v : 
16 Ed. 3. and the date of their original charter of incorporation . 
a7 Ed. 1. a full century ſubſequent to the time of get” 
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Prekumption. 


mory. That their titie, if any, to the duties in queſtion, 
could be ſupported only by preſcription or charter: that the 


W ict certainly did not exift, they being a corporation within 


time of legal memory: and in reſpect of the ſ:cond, it was 
clear upon the face of a charter granted anne 5 Ric. 2. that 
the king at that time only erectèd or authorized the corpora- 


tion to erect the port; but granted no duties. The words of 


his charter 5 Ric. 2, were as follows: Conceſſimus quantum in 
nobis et, &c. gu:d habeant partum ſubts eandem villam duduin 
vicat Sayercreek jam Hull, in perpetuum annexum vie, ita 


cual paſſint edificare domos kaias et ſtaiethas, ad emendationom, 


defenſionem et ſalvationem ville prædictæ. To this it was an- 
ſwered, that an uſage of three hundred years, was a ſufficient 
ground to preſume a grant of the duties in conſideration of 
repairs, which it was in proof the corporation had conſtantly 
done from the year 1441, to the time of bringing the action. 
Mr. Juſtice Gould, in his direction to the jury, ſaid he thought, 
aid therefore left it to them to ſay, whether the words, partum 
dudum vocat' Sayercreek jam Hull, did riot imply that the port 
{> called was an exiſting port before and at the time of the 
charter 5 Ric. 2. rather than a creation of the port: and alſo, 
whether they would not conſider the uſage from the year 1441, 
to the time of the action brought, a ſufficient ground to pre- 
ſume a grant of the duties between the 5 Ric. 2. (anne 1382) 
and the year 1441, * The jury accordingly found a verdict for 
tne plaintiff—On ſhewing cauſe, the counſcl in ſupport of 
the rule argued the cate upon the queſtion, Whether an uſage, 
which muſt have had its commencement within tim? of 
legal memory, is alone ſufficient to be left to the jury of a 


| grant from the crown, which ought to be by matter of re- 


cord ?—CuRta: The ground upon waich an app'ication for 
a new trial has been made in this caſe is, that there was no. 
evidence of title in the plaintiffs to the port duties clatmed by 
the action, which ought to have been left to the conſideration 
of the jury; and if no title was made out, which in point of 
law it was fit for them to exerciſe their judgment upon, there 
ought to be a new trial. There are two groun1s upon which 
it is coniended, that there was ſuthcient evidence of title in 
the plaintiff to be left to the jury.—iſt. That there was an 
ancient port of Hull in the king before the 5th of Ric. 2. 
wier duties annexed to it, particularly thoſe in queſtion 
which duties belonged to the King in right of the port. If ſuca 
a port and duties did exiſt in the king, it is not diſputed, nor 
can a doubt be made, but that he might grant then to a ſub- 
ect; and that they were granted is contended, from the gene- 
ral words of the charter confirmed by uſage. If this ground 
can be ſupported, there is an end of the motion for a new 
tal; becauſe the jury have had that left to them, which ought 
to have been left to them. But, 2dly, If that be not fo, and 
„ > it 
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Prelumption. 


it is clear from the words of the charter 5 Ric. 2. that no port 
exiſted before, but that the charter itſelf erected the port only 
without any duties; then it is contended, that between the 
& Ric. 2. and the year 1441, there might be ſome charter 
from the king, creating and giving theſe duties to the corpora. 
tion, upon a ground which would ſupport them in point of 
law; namely, upon the conſideration of repairs, and the ge. 
neral advantage to be derived by the public, from its being 
properly kept up. This was the only point made at the trial, 
and the queſtion that ariſes upon it is, Whether, upon the 
evidence, it was properly left to the jury to preſume ſuch grant 
between 1382 and 1441? With regard to the firſt point, that 
is, the conſtruction of the, charter of Ric. 2. the cafe {tands 
thus: it is proved by ſtrong evidence, that from the year 
1441, down to the riſe of this queſtion, which comprehends i 
period of near 350 years, theſe duties have been exacted and 
ſubmitted to without ſuit or litigation. It likewiſe appears 
from a charter of the 13 Car. 2. which is above a century 
ago, that the corporation at that time made an application to 


the king, apprehending they had a title to theſe duties by vir- EZ 
tue of a right immemorial; and the king upon their repreſen- 
tation confirms them thus: « Whereas we are credibly in- 
« formed, that within the ſaid town, &c. there is an immeno- e 
“ rial cuſtom, that every merchant or other coming into the a 
« water with ſhips and goods, &c. and unlading the fame t 
„within the port of the ſaid town, has been accuſtomed to n 
« pay certain fees, &c. for the ſame, we will that the fad e 
« cuſtom ſhall continue, and that the ſaid mayor and burgeſlss 2 
« ſhall enjoy the like fees, &c. as of time immemorial for tte tc 
« ſupport of the great burthens and expences of the fil t 
« mayor and burgeſſes in and about the reparation, preſeris- 21 
&« tion, and defence of the ſaid port.” There is a like cha- tu 
ter of confirmation, aus 4 Jac. 2. But it is ſaid thele ti 
charters relate to port duties of time immemorial, and ttt W 
corporation then built their right to them upon immemoria 7 
uſage; which cannot be, becauſe both the corporation itlel, the 
and the grant of the port by charter 5 Ric. 2. are within time po 
of memory. But if, at the time of the grant, the duties had th; 
exiſted immemorially in the king, the ſource of their claim tio 
a preſcriptive right, and their title a derivative title to that {un 
which was in the crown, from time immemorial, though they 14 
themſelves are a corporation within memory. Then as to the Jur 
conſtruction of the charter 5 Ric. 2. ſo far from thinking not 
it clear, that the charter meant to create the port; if we wei ern 
to determine that queition, we ſhould hold that the port el. Pi 
iſted before. The grant is, that they ſhall have © par wh; 
ſubtus eandem villam, dudum vat” Sayercreek jam Hull.“ l. by 
the firſt place then conſider, what is a port? It is the watt — 


Preſumption. 


. the port. Secondly, What is that which is deſeribed as hav- 
WEE ing been once called Sayerereek? Upon the plain conſtruction 


ot the words, it muſt be the port and not the town: for ſo 
- HE carly as the charter 27 Ed. 1. the town is deſcribed by the 
name of Xingeſten ſupra Hull, meaning the river Hull; it is 
f BE therefore apparent from this charter, taat the name of the port 


c bad before that time been changed from Sayercreek to Hull; 
and if never granted out of the hands of the crown till 5 Ric. 


| 2. it clearly muſt have remained in him at that time. He 
e WEE orants that the port ſhall be for ever annexcd to the town, 
t WS which ftrengthens the conſtruction of its being an ancient 
port; by affording an inference, that before that time the cor- 
6 W poration had only the benefit of it, whereas, in future, they 
WE were to be the owners and proprietors. But there are ſtill 
: WH other words that ſupport this conſtruction; namely, that they 
10 ſhould have the port, “ without the interpoſition of the king's 
i; WE officers or miniſters.” This was a very material and neceſ- 
r5 W fary privilege, if the port had exiſted before, and the king's 
to 8 oticers had been accuſtomed to collect the duties for the 
- RS crown. But if it were a new erected port, the grant might 
Ne S have been conſidered as an abſolute excluſive grant. But ad- 
Ne mitting it to be doubtful, whether it was an ancient or a new 
0 erected port, the queſtion is a queſtion of fact, and therefore 
he moſt proper to be left to the deciſion of a jury; who, upon 
me the evidence, which in this caſe was the ſtrongeſt poſlible, 
to a namely, enjoyment for 350 years, have found in tavour of the 
id AS claim. A queſtion was made, whether the grant could have 
(os a legal commencement ? that is, ſuppoſing the charter 5 Rzc./2. 
the d have created the port, and the duties to have been inciden- 
il fly granted in confideration of the repairs, whether ſuch 
rant would ſupport the claim? The caſe, however, does not 


turn upon that queſtion only; and without ceciding that queſ- 


roſe | tion, it is only neceſſary to obſerve, that it ſeems to be taken 
the | for granted, in the cafe of the Mayor of Exeter v. Trinlet, 
rial Trin. 32 & 33 Geo. 2. C. B. and afterwards in the caſe of 
ſel, the Mayor of Yarmouth v. Eaton, Trin. 3 Ges. 3. B. R. that 


ime ports are like markets with which the crown is entruſted, and 
had dat the king may grant the duties to a ſubject, in conſidera- 
n b on of repairing the port. The next ground is, the pre- 
that ſumption of a charter between 5 Ric. 2. 1382. and the year 


they t. Now with regard to admitting evidence to fatisfy a 
) the Jury, that a charter did exiſt within time of memory, which is 
king not produced by record, our opinion is this; namely, that all 
wer evidence is according to the ſubject- matter to which it is ap- 


ex. flied. There is a great difference between length of time, 
run Which operates as a bar to a claim, and that which is only uſed / 
* In Way of evidence. A Jury is. concluded by length of time 
ater: _ Operates as a bar : as, where the ſtatute of limitations 18 
make paced in bar to a debt; though the jury is ſatisfied! that the 
60 1 2 debt 
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ſcription, if it be time out cf mind, a Jury is bound to con. 


ference one way or the other, according to circumſtances. Fot 


been paid for ſixteen years. But if a witneſs is produced to 
prove the contrary, as by ſhewing the party not to be in c- 
cumſtances to pay, or a recent acknowledgment of the debt 


that a recordor a deed w go and was afterwards laſt, it nay 


Preſumptioit. 
debt is due and unpaid, it is ſtill a bar: fo in the cafe of ot 


clude the right from that preſcription, if there could be a ln; 
commencement of the right. But any written evidence, ſbeu. 
ing that there was a time when the preſcription did not exiſ i 
an anſtver to a claim founded on preſeription. But length if 
time, uſed merely by way of evidence, may be left to the cj 
aeration of the jury, to be credited or not, and to draw their in 


inſtance, there is no ſtatute of limitations that bars an actio 
upon a bond; but there is a time when a jury may preſume 
the debt to be diſcharged: as where no intereſt appears to hare 


the jury muſt ſay the contrary. IF a foundation can be /aih, 


be ſupplied by the next beſt evidence to be had; or if it canntit 
ſhewn that it ever exiſted, yet enjoyment under à title, whi 
can only be by record, is ſtrong evidence to be left to a jury that i 
did once exiſt, There is no inſtance in which proof may nit 


be ſupplied. Theſe are general rules, and it would be mi- po 
chievous, if it were to be laid down, that there can be 10 th 
preſumption fince the time of Richard I. to confirm a title by of 
charter. In lord Purbech's caſe, the letters-patent, which m 
were the only proper evidence of his title, could not be found, In 
and there was no proof of the record having been loſt: but he th 
had fat in parliament, and levied a fine of his honours to ling or 
Charles the Second, and J think enjoyed it to the time oi his gr 
death. All the other facts were ſubſequent to the creation; lat 
yet the houſe of lords were of opinion in favour of the chm en 
and preſumed that the letters-patent had exiſted. Indecd hes pr 
fore the deciſion, the bill of the letters- patent were faid to l pa 
found at the privy-ſeal office; but {till that was only preſump- ot, 
tive evidencd; for the king might have recalled it before i 1 
paſſed the great ſeal. Put the caſe of Bedle v. Beard, 12. C. lo 
5. determined by lord-chancellor Ellſmere, with the aſſiſtance Lig 
of the judges upon deliberation, is a caſe in point, and of ve » 
great authority. The caſe ſtates, that in 31 Ed. 1. the King 4 
being ſeiſed of the manor of Kimbolton, to which the ade, it 
ſon of Kimbolton was appendant, by letters-patent, grante N 
the manor, with the appurtenances, to H. de Bohun, eite 2 
Hereford, in tail general, Humphrey de Bohun, the iſſue in 2 
tail in 40 Ed. 3. granted the advowſon to the prior of State, 5 
ley and his ſucceſſors, by which it became impropriate- 8 
points were two: Whether the grant of the manor © #7 4 

pertinentiis, paſſed the advowſon ? and adjudged that ic co 4 
not: ſecondly, Whether the grant by tenant in tail was o 


void? But upon this ſecond point, it was reſolved by 7 


+ 
” 


Preſumption. 


pt, Ellnere, and the principal judges, that notwithſtanding the 
con- advowſon did not paſs by the grant of the king under the 
legal words © cum pertinentiis, and fo the iſſue in tail had nothing 
2 in it at the time of this grant to the prior; yet it ſhall now 
ft, i J Zac. 1+) be intended in reſpect of the ancient and continual 
thif poſſeſſion, that there was a lawful grant of the king to the 
cont | laid Humphrey, fo that he might lawfully grant to the ſaid 
7 I priory. For all ſhall be preſumed to have been folemnly done, 
For rather than that ancient grants ſhould he called in queſtion, 
tion which were neceſſary to the perfection of the thing, though 
ſume the grant cannot now be ſhewn. And it was further obſerved 
hare in that caſe, that ancient poſſeſſion would injure inſtead of 
ed to ſtreugthening a title, if after a ſucceſhon of ages and the de- 
cit- caſe of parties, objections ſhould prevail, which might have 
dbt, been anſwered in the life-time of the parties, and, if well 
lait founded, would moſt probably have been ſooner made. 
n There was alſo a caſe in the duchy- court, between the king 
rt bt and Mr. Brown, of Snelbrook, before the late nullum tempus 
ich bil, The evidence in ſupport of the title was, a poſſeſſion 
at i ud enjoyment of 100 years; and Lord Munsfield held, that 
t though ſuch poſſeſſion and enjoyment could not conclude as a 
mil politive bar, becauſe there was no ſtatute of limitation againſt 
e 10 the crown, yet it might operate as evidence againſt the crown 
e by of right in the defendant, if the claim could have a legal com- 
hich mencement; though ſuch commeneement could not be (hewn, 
und; In queſtions of this kind, poſſeſſion goes a great way: but 
ut he there is no poſitive rule which ſays, that 150 years noſſelion, 
king or any other length of time within memory, is a ſufficient 
f his ground to preſume a charter. In the caſe of a ſuppoſed by- 
ion; law, uſage is allowed to ſupport it, without any proof of the 
am euitence of ſuch a by-law, or of the loſs of it. But the 
be- principle is a right one, namely, in favour of rights which 
0 be parties have long been in the peaceable and quiet poſſeſſion 
mp⸗- ol. We take it to be eſtabliſhed in point of law, that though 
re it the record be not produced, nor any proof adduced of its being 
. lot, yet under circumſtances it may be left to the conſidera- 
anc? ton of a jury, or of a court of equity, if the caſe comes 
very properly before them, whether there is not a ſufficient ground 
ing o preſume a charter? Therefore, in the preſent caſe, taking 
op. i tor granted that ſuch charter would have given the plaintiff . 
ted atitle, we think it was properly left to the jury, whether they 
rl 2 would preſume ſuch grant? We are of opinion that the di- 
qe in rection was proper on both points, but chief y upon the firſt; 
one that is, that it was rightly left to the jury to ſay whether there 
The vas or was not an ancient port before and at the time of the 
can Garter 5 Ric, 2, Indeed we ſhould be loth to ſend the cauſe 
ould o a new trial, after an uſage of 350 years, even if the fact 
not re much more doubtful. If, upon ſearch of the corpora- 
00 ton. books, any new diſcovery ſhall be made, that can throw 
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light upon the ſubject, this verdict will be of no prejudice i 
a new action (1). Let the rule for a new trial be diſcharge, 

Mere length of time, ſhort of the period fixed by the ft, 
of limitations, and unaccompanied with any circumſtances, is 
not of itſelf a ſufficient ground to preſume a releaſe or extin- 
guiſhment of a quit-rent —Upon ſhewing cauſe why a ne 
trial ſhould not be granted in this caſe, the facts appeared to 
be as follows : This was an action of treſpaſs for breaking 
and entering the plaintiff's houſe, and deſtroying his goods, 
Plea not guilty. Verdict for the plaintiff.— U he defendants 
were b iliffs of Dennis Rolle, eſq. lord of the manor of Fat 
Suderly and Lockerly, in the county of Wilts; and the treſ. 
paſs complained of, was for taking a diſtreſs for quit-ren:s die 
to the lord, in right of this manor. Upon evidence it p- 
peared, that till the year 1736, a quit-rent had been regularly 
paid to the reſpective lords of this n:anor, for the tenement in 
queſtion. That in the year 1738, a demand was made and 
refuſed ; ſince which time there had been no further demand, 
nor had any payment been made, till within theſe few years, 


from the year 1736, to the time of the preſent action. That 


in 1736, an action was tried between the lord of the mano, 
and the owner of the tenement in queſtion, for cutting down 
two timber trees growing thereon ; when a verdict was given 


for the tenant: ſince which the owners of the tenement in 


queſtion had refuſed to pay this quit-rent, or to attend the 
lord's court. Upon theſe facts Baron Eyre was of opinion, 
that though the claim of the defendant was not barred by the 
ſtat. of limitations, yet, that a non-payment and acquieſcence 
for thirty ſeven years, was a ſufficient ground to preſume a te- 
leaſe or extinguiſhment of the quit-rent; and left it to the 


jury to ſay, whether, upon the evidence, they would or would 


not preſume it was fo releaſed or extinguiſhed : and the jury 
found it was. It was moved for a new trial, upon the ground 
of this being a miſdirection of the judge, and that the vercict 
was againſt evidence - CRIA: The ſtatute of limitations 18 


. | . 15 
a poſitive bar from length of time; and operates fo conclu- 


ſively, that although the jury and the Court are ſatished that 
the claim ſet up ſubſiſts, yer they are bound by the ſtatute to 
defeat the claim. There are many caſes not within the ſta- 
tute, where, from a principle of quieting poſſeſſion, the Court 
has thought that a jury ſhould preſume any thing to ſupport a 
length of poftefiion. Lord Coke ſays ſomewhere, that an ack 
of parliament may be preſumed; and of late it has been held, 
that even in the caſe of the crown, which is not bound by the 


5 | - ot! 
ſtatutes of lin:itation, a grant may be preſumed from great Jengt 


— 


(1) See Powell v. Milbanie, anity vol. I. p. 500. 
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of poſſeſſion. It was fo dane in the cafe of the corporation of 
Hull and Horner: not that, in ſuch caſes, the Court really 
thinks a grant has been made; becauſe it is not probable a 
grant ſhouid have exiſted, without its being upon record; but 
taey preſume the fact, for the purpoſe and from a principle of 
quieting the poſſeſſion. But there is no inſtance of ſetting up 
any length of time within the limitation fixed by the ſtatute, 
45 a bar to the demand: and in caſes of quit-rents, like the 
preſent, the reaſon for carrying back the limitation to the pe- 
riod fixed by the ſtatute, namely 50 years, is the ſtronger; 
becauſe the conſideration is ſo trifling. Though if a real 
ground for ſuppoſing a releaſe or extinguiſhment appeared, 
the ſmallneſs of the claim would have no weight. But in this 


| *caſe there is mere length of time, which barely as ſuch, ought 


nat to be received as a bar : and if fo, the caſe ſtands without 
2 pretence for ſuppoſing a releaſe or extinguiſhment. Be- 
Cauſe, on the other hand, the exact time when the payment 
was firſt refuſed is in proof; and further, the real or more 
probable ground of ſuch refuſal appears; namely, that the te- 
nant had ſuccceded in an action between him and his lord ; 
not that the lord had releaſed it by any conveyance, or the 
like: and if ſo, it might be a good while before the lord might 
think proper to bring an action for Half a crown. I heretore, 


ve are of opinion, that, upon the evidence, it ought not to 


have been left to a preſumption of law, within a leſs time than 
the period fixed by the ſtatute, A preſumption from mere 
length of time, which is to ſupport a right, is very different 
from a preſumption to defeat a right. Per Cur. Rule for a 
new trial made abſolute. 5 
But 36 years ſole and uninterrupted poſſeſſion by one tenant Poe ex dim, 


in common, without any account to or demand made, or claim ſet a 


u by his campanion, was held a ſufficient ground for a jury to wite, v. Proſſer, 


frijume an actual oufter, of the co-tenant. Upon a rule to ſhew e. Ter. 


cauſe why a new trial ſhould not be granted in this caſe, the ficts 25 Cee 8. . 


appeared to be as follows: I his was an ejectment brought by N 
the plaintiff for an undivided moiety of certain lands in En- 
held, in the county of Middleſex. The leſſors of the plaintiff 
claimed title under Mary Taylor, who was tenant in tail in 
cane, of the lands in queſtion, with her filter under the will 
of one Perkins. The ſiſter was married to Stevens, after 
Which, in the year 1705, there was a deed of partition, be- 
tween ary Taylor and Stevens, for the life of Stvens; by 
which deed all the lands in Enfield were allotted to him, and 
under which he enjoyed them 'till the year 1734, when he 
died: Mary Taylor died ſome years before. From the year 
1724, one tenant in common, namely, the wite of Stevens, 
had been in the ſole poſſeſſion of theſe lands, without any claim 
or demand by any perſon or perſons claiming under Mary Taylor, 
becealed, the other tenant in common. No actual ouſter was 
| L 4 | proved; 
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no actual ouſter is proved, it may be inferred from 


Preſumption. 


proved; but upon the circumſtances, it was left to the jury tg 
ſay, whether there was not ſufficient evidence before them to pre. 
ſume an actual ber; and ſuppoſing there was an add 
ou/ter, in that caſe, the leſſors of the plaintiff were barred by 
the ſtatute of limitations. The jury found that there wa; 
ſuſſicient evidence to preſume an aH l wfter, Lord Mans. 


Held, Ch. J. (after cauſe ſhewn): I told che jury, they were 


warranted by the length of time in this caſe, to preſume an a. 
verſe poſſeſſion and 9uſſer by one of the tenants in common, 
of his companion; and I continue ſtill of the fame opinion. 
Some ambiguity ſeems to have ariſen from the term “ 
« ouſter,” as if it meant ſome act accompanied by real force, 
and as if a turning out by the ſhoulders were neceffary. But 
that is not fo. A man may come in by a rightful poſſoſi on, 
and yet hold over adverſely without a title. If he does, ſuch 
holding over, under circumftances, will be equivalent to an 
actual ouſter, For inſtance, length of poſſeſſion during a par- 
ticular eſtate, as a term of one thouſand years, or under a ſeal: 
for lives, as long as the lives are in being, gives no title: but 
if tenant fur autre vie hold over for 20 years after the deatn 
of ceftuy que vie, ſuch holding-over will in ejectment be a 
complete bar to the remainder-man or reverſioner; becaule it 
was adverſe to his title. So in the cafe of tenants in com- 
mon: the poſſeſſion of one tenant in common, e 19mm, 2s 
tenant in common, can never bar his companion; becauſe ſuch 
poſleſſion is not adverſe to the right of his companion, but in 
ſupport of their common title; and by paying him his {hare, 
he acknowleges him co-tenant. Nor indeed is a rf: to 
pay of 11el/ ſufficient, without denying his title, But it, upon 
demand by the co-tenant of his moiety, the other denies !9 
pay, and deries his title, ſaying he claims the whole and wil 
not pay. and continues in poſſeſſion; ſuch poſſeſſion is adverie 
and o er enough. The queſtion then is, Whether the pol 
ſ:ſon in this caſe, after the death of Stevens, in the yea! 
1724. that is, alter the particular eftate ended, was a pofici- 
ſion as tenant in common, es nomine or adverſe? It is a po- 
hon of near 40 years, which is more than quadruple the 
time given by the ſtatute for tenants in common to bring 
their action of account if they think proper; namely, ſix yeats: 
but in this caſe, no evidence whatſoever appears of any ac. 
count den anded, or of any payment of rents and profits, or ct 
any claim by the leffors of the plaintiff, or of any acknow- 
ledgment of the title in them, or in thoſe under whom the} 
would no ſet up a right. Therefore, I am clearly of cpi. 
nion, as I was at the trial, that an undiſturbed and quict poſ- 
ſeſnon for ſuch a length of time is a ſufficient ground for bo 
Jury to preſume an actual onſler, and that they did right 119 


doing. Aton, Juſtice, alſo cor.curred in opinion, that although 
| circum- 


ſtances; 


Preſumption. 


gances, which circumſtances are matter of evidence to be left 

to a jury. Willes and Aßpburſi, Juſtices, alſo agreed that this 
coe mit be determined upon its oon circumſtances. Rule tor a 
| new trial difcharged. | | 


Priſon. 


HE clerk of the papers within the King's-bench priſon In the ma- ter of 
muſt reſide within the priſon ; for it is incident to every Py 3 
dablie office that the party ſhould be in a ſituation to diſcharge 447. Bb 710 
tie duties of it; alſo he cannot act by deputy, 
And the Court are empowered by the 27 G29. 2, c. 17. to In the matter of 
remove a perſon from the oftices of clerk of the papers and 3 . 
clerk of the day- rules in the King's-b-nch priſon, on account 34 Geo. 3. B. R. 
of nis non-reſtdence within the priſon. The application 5 T. 8. 509. 
z2ainfſt Mr. Bryant was again renewed, and he was called on 
tis day to ſhew cauſe why he {hovld not be removed, on affi- 
lavits charging that ſince the dirc-tion given to him by the 
Court in Trinity term, 1792, he had not reſided within the 
priſon, nor had given any attendance there above ten times 
curing that period; and that he had alfo entered into an azree- 
ment with one O' Hara, by which it was ſtipulated that the 
latter ſhould execute the offices for the defendant, reſerving to 
himſelf an annual ſtipend out. of the profits of the ſame, againſt 
tie proviſions of the gth clauſe in the abovemention<d act. 
In anſwer to theſe charges, affidavits were read on the part of 
Ar. Bryant, ſtating that from the period when this matter was 
before the Court on the former application. his circumſtances 
were very much deranged, whereby he had been rendered in- 
capable of complying immediately with the intimation of the 
Court then expreſſed to him: but thoſe being now ſettled, he 
had already began to move furniture into his houſe within the 
Prion, and was prepared to commence his axed reſidence 
berein, With reſpect to the other charge, it was attempted 
t be explained by ſhewing that O' Hara was merely engaged 
3 an aiitant or agent in the execution of thete oifices. The 
Curt were unanimouſly of opinion that the rule thould be 
mie abſolute, and delivered their opinions feriatim to this 
effect ; that though the clauſe, requiring the reſidence of the 
marſkal, did not in terms extend to the other otticers, yet con- 
idering the duties of thoſe officers, in whom the public re- 
pale 1 conſiderable contidence and truſt, and who were cach 
ater ſeyeral ſtations to contribute towards the good order 
and government of the priſon, it was evident from other parts 
dae act, that the legiſlature intended to require the perſonal 
{dence of thoſe officers, and particularly of this perſon, for 
dom a houſe was built in the priſon at the public e 
h an 
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Fx harte pri- 
ſoners in the 
cuſtody of the 
marſhal. 


Ea. Ter. 


8 Geo. 3. B. R. 
4 Bur. 2185. 


Johnſon v. 
Smith, 

Hii. Ter. 

29 Geo 3. C. B. 
1 Jen. Black. 
105. 


Priſon. 


and who, not having any power to appoint a deputy, mut 
conſequently execute the office in perfon. That, though the 


Court would not amove any of the officers for any occationl | 


non-r. ſidence, they were bound to remove this perſon, wh 
was ordered by them near two years ago to reſide within the 
walls of the prifon, and who then aſſured the Court that g: 
would comply with that order; that the diſobeying of tha 
order was in itſelf ſuch a neglect of duty, and ſuch a miſt. 
haviour in his office as warranted them (under the cighth 
ſection) to remove him. That upon the former occaſion they 
were induced from motives of compaſſion to diſmiſs the . 
plication againſt him, but that he was not again entitled to th? 
ame indulgence, ſince he had ſhewn by his conduct ſince thi 
period that he never intended to execute the duties of this 0 
fice in perſon. And that, as they decided on the firſt cauſe of 
complaint, it was unneceſſary to give any judicial opinion 
upon the other, though they were ſtrongly inclined to tink 
that the agreement with O' Hara came within the meaning d 
the ninth clauſe of the act, and was of itſelf a ſufficient ground 
of amoval. Rule abſolute. | 
On the appointment of a new marſhal, the priſoners ws 
had given ſecurity to the late marſhal, applied by petition tor 
the directions of the Court with regard to their giving fri 
ſecurity. PER CuURIam : Let the petitioners be at liberty to 
give a new ſecurity to the preſent marſhal. And Loko 
MANSFIELD ordered a rule to be drawn up which, on del. 
beration, was thus ſeitled—Tt is ordered that Bejani 
Thomas, eſq. the preſent marſhal of the Marſhalſea of ti 
court, do take into his cuſtody all the priſoners who are # 
large without the walls of the priſon of the ſaid court; 20 
alſo all priſoners who have eſcaped, and are not lawfully dl. 
charged out of the ſaid priſon; and bring them into the prulon 
aforeſaid. | oh | 
he Court of C. B. will not refer a matter which concerns a 
officer of the court, to the prothonotary for examination. | 
was moved to refer a charge made by the warden of the Fleet cn 
a priſoner for fees, to the prothonotary, for examination. IN 
ANSWER, the Court ſaid, this was not like an attorney's bil 
which the prothonotary might ſettle, but being a matter i 
which an officer of the court was concerned was proper to be 
examined before the Court itſelf. The reference therefore 
was not allowed; but a rule was granted to ſhew cauſe wy 
the warden ſhould not refund what appeared to be exoroitant 
On ſnewing cauſe, it appeared that the charge on the pf 
was two guineas, for making, at his requeſt, an expecrtios re 
turn to a habeas corpus; that he knew the uſual fee, an wa 
informed of the additional one to be paid for expedition. [t was 
urged that though the Court might diſapprove of ſuch prac” 


tice, and alter it in future, yet it would be hard to have 4 fe. 


troſpec ) 


Priſon. 


E troſpeR, and compel the warden to refund and pay coſts, who 
| had only followed the example of his predeceſſors in office. 
Bur THE CourT faid, Whatever effect the priſoner's con- 
| {ent to pay, might have between the warden and him, this 
was a queſtion between the warden and the public. As the 
duty of an officer required him to make an expeditious return, 
| {ce ſtat. 31 Car. 2. c. 2. ſ. 1. he could have no pretenſions to 
demand an additional fee for expedition. It was not to be en- 
dured, that advantages of this kind ſhould be taken of the diſ- 
trcls of perſons under confinement. Rule abſolute. | 
The houſe of correction for the county of Middleſex adapted E= part: Tho- 
to the ſeparate reception of felons purſuant to the 22 Geo. 3. mas Evans, 
c 64. and other acts, is a legal priſon for the ſafe cuſtody of Hi, Ter. 
Ly : 4 Geo. 3. B.R. 
perl ns under a charge of high-treaſon. A rule was obtained $ Ter, Rep. 172. 
calling upon Thomas Aris, the governor of the houſe of cor- 
rection for the county of Middleſex, to ſhew cauſe why a writ 
of habeas corpus ſhould not iſſue directed to him, eommanding 
him to bring up the body of Thames Evans; which rule was 
drawn up on reading the affidavit of F. A. Bonney, and a copy 
of Lvans's commitment, whereby it appeared that he was com- 
mitted to the houſe correction for high-treaſon, there to be kept 
ſafe ard cliſe till he ſhould be delivered by due courſe of law, by 
virtue of o warrant iſſued by the Duke of Portland, one of his 
Majefty's principal ſecretaries of fate. The ground on which 
the rule was prayed was ſtated ſhortly to be, that a houſe of 
correction was not a legal place of cuſtody for perſons under 
a charge of hi h- treean. Lord KEN VON, Ch. ſ. We ſhall 
cter giving our opinions until we have looked into the acts 
| of parliament regulating houſes of correction; but I will fay a 
{ew words at preſent upon ſome of the topics which have been 
touched upon in argument, On general principles I am clear 
at all the priſons in the kingdom are the King's priſons, and 


— 2 —— — 2 Pas — * "p< — — 9 
1 1 — Lc SY ang, \ * * — he Ke = 1 "0 pe 
RA Rowe. He 8 > 
2 — 
—_— 2 4 ——; ine 8 a —— 1 — — 4 —— NT — 
rer ... we +4 - — - a nn 


* 


" Y 8 C 
4 4 as 
— TO TT OR TS 


toat we may commit priſoners to any legal priſon, although not 
under the control of the ſheriff. There are many legal gaols 
wich are held by different perſons, ſuch as that of the 7, 
houſe, Weſtminſter, which was formerly the inheritance of a 
Lady Broughton ; that of the county of the city of Cheſter, 
which is under the conſtable of Cheſter; that of the county of 
Devon, of which till lately the Rolle family were the heredi- 
ary gaolers ; and others of the ſame kind. So there may be 
More than one common gaol in the county, as in Suffolk, So- 
mcrſethire, Wiltſhire, and other counties. Now here it ap- 
bears that from the year 1715, commitments have been made 
to the houſe of correction in this county; and we are called 
"pon to overthrow a practice which has ſubſiſted during the 
umes of Lord Raymond, Lord Ch. Juſt. Ryder. Lord Ch. 
Jul, Lee, and Lord Mansfield, without any queſtion, We 
id pauſe before we ſay that all that has been done for ſo 
s a period and under ſuch judges has been illegal; more 
b becially as there is no queſtion concerning the liberty of the 
| ſubject 
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156 | Priſon, 


ſubject really involved in this enquiry ; for this party muſt t 
all events be impriſoned till he is entitled to his final diſchare: 
by due courſe of law. The words ©& ſmall offences” in te 
6 G. 1. which have been relied on as ſhewing that the mz 
giſtrates before that time could not commit felons to the houſe 
of correction, does not remove the difficulty which the de. 
fendant's counſel was preſſed with from the practice which 
has prevailed fo long of committing felons there; for when ar 
act of parliament begins with naming an offence of a certain 
magnitude and then ſpeaks of ſmaller offences, it cannot be 
extended to higher crimes ; now felony is a crime of a higher 
nature than what is firſt mentioned in the ſtatute. It cant 
therefore reſpect the caſe of felons ; nor can the practice which 
has prevailed of committing them to houſes of correction be 
founded upon the authority of that ſtatute. As to what haz 
been thrown out ad captandum reſpecting the hulks and pe. 
nitentiary houſes, it admits of a plain anſwer ; thoſe are place 
appointed by particular acts of parliament for particular de. 
tcriptions of convicts, to which purpoſe only they can be h. 
plied. The legiſlature have certainly made proviſion for tie 
reception of e/ons for ſafe cuſtody in houſes of correction; 
and the expences of building theſe houſes being throivn upon 
the counties is not peculiar to them, for the counties are allo 
charged with the expences of building the common count; 
gaols, to which it is admitted that this Court may neverthe- 
leſs commit. ON THE NEXT DAY, Lord Kenyon ſaid, We 

| have looked into the ſtatutes regulating houſes of correction to 
fee if the regulations reſpecting them made them improp:! 
places of confinement for priſoners of this deſcription, in con- 
ſequence of the argument drawn from thoſe regulations ; and 
we do not think that the regulations inſiſted on apply fo 45 t9 
make this houſe of correction an improper place of confine 
ment for ſafe cuſtody. And after the practice which has pre- 
vailed for fo long a time palt, we fee no objection to the its 

: : gality of the preſent commitment, Rule diſcharged. 
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Priſoners. 
| Kaye, one, &c, 4 N attorney when in priſon may ſue by attachment of pi 
2 eg "A. vilege for a debt due to himſelf, notwithſtanding the ita 
« er, 


33 Geo 3. B. R. 12 Geo. 2. C. 13. ſ. 9. which enacts & that no attorney who ſha. 

7 Ter. Reh. 651, ** be- a prifoner in any gaol or priſon, or within the limits 

« rules, or liberties, of any gaol or priſon, ſhall during hs 

0 * conhnement in any gaol or priſon, &c. in his own name. 
or in the name of any other attorney, ſue out any writ 0 

« proceſs, or commence or proſecute any action or fuit, in 

| « any courts of law or equity, and that all proceedings " 
© 4 « ſuch actions or ſuits ſhall be void and of none effect * 


8 % - + F = ” AS 2 4 _ 35 
— — — — a Hans A OS 


Py _VJ x on” kn. = a= SR EE 


— — By 


Priſoners. .- * 


mat act was only paſſed for the purpoſe of prohibiting an at- 
torney ſuing for other perſons. : : | 
A g:claration may be delivered againſt a pritoner in the va- Heron ef al. v. 
cation. This was a rule calling on the plaintiffs to ſhew «cop i 
E cauſe why the proceedings ſhould not be ſer alide for irregu- 2885 z. B. R. 
brity. The defendant was arreſted in the laſt term, and the 8 Ter. Kep. 643. 
objection was, that the declaration was delivered againit him a 
prioner in the cuſtody of the marſhal in the laſt vacation. — 
Lord KEN VON, Ch. J. The rules of the Court are beſt 
| contrived when they are made ſubſervient to the juſtice of 
E the caſe. The great object in framing rules is that juſtice 
may be obtained with as little expence and as much facility 
a5 may be; and a practice that thwarts rules ſo framed ought 
to be diſcountenanced. The mode of charging a defendant with 
a declaration in vacation, by previoully iſſuing a habeas corpus 
| ad reſpondendum teſted the lait day of the preceding term, and 
| returnable the firſt day of the next, mentioned in utch:ns v. 
| kick, 2 Burr. 1048. aud which formerly obtained, has been 
| given up. And the foundation of that deciſion, as expreſſed 
| by Mr. J. Denniſon, was, that priſoners in the cuſtody of the 
marſhal are to be conſidered in the fame ſituation as attormes, 
and that the ſame rule ought to govern both cafes. Then let us 
try this caſe by that teſt. The practice reſpecting attornies has 
been fince altered (1); we were imperiouſlycalled upon to reform 
that, for it was highly unjuſt that a plaintiff could not proceed 
zzainſt an attorney in the vacation, when if he did not his de- 
mand might be barred by the ſtatute of limitations. The in- 
juice of the ancient practice in this reſpect ſtruck us fo for- 
civly, that we decided that a bill may be filed againſt an attor- 
ney in the vacation with a memorandum of the day when it 
was filed. Then why ſhould not the ſame rule prevail re- 
ſpecting priſoners ? In the caſe referred to, Mr. J. Denniſon 
conitdered them as ſtanding in part ratione. And [ think, as 
tas will advance the juſtice of the cafe, we are well warranted 
bythe deciſions relating to attornies to ſay that this declaration 
was well delivered, and that the preſent rule muſt be diſ- 
charged. Per Curtam: Rule diſcharged. 

A declaration muſt be ſerved on a priſoner, or left with the Claveyv. Watts 
turnkey, though he has appeared by attorney. The defendant Tr, Fer. : 
bad put in ſpecial bail by attorney; and afterwards ſurrendered 11 Geo. 3. CB, 
in diſcharge of his bail. The declaration was delivered to his * Black, Rep.7%0. 
torney in time; but not to himſelf, or the turnkey of the 
priſon. On a motion for a ſuperſedeas, the doubt was if this 
vas regular. The officers and practitioners reported. differ- 
ently as to the practice; but the weight of the authorities bein 
a tne ſide of the priſoner, and it being a caſe of liberty, and 
"OY Vacation beginning to-morrow, the Court made the 

ul: for a ſuperſedeas abſolute. 
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(1) In Comerſerd v. Prite, ance, vol. I. p. 720. 
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Walter et al. v. While a treaty ſubſiſts between the plaintiff and the c. 
8 1 fendant who is a priſoner, the plaintiff is not obliged to declare 
Fleet, Tr. Te... Againſt him within two terms according to the rules of the 
13 Geo 3. C. B. court. For, Per Curiam : It is for the benefit of priſoners 
3 Pl/- 455 that plaintiffs will liſten to propoſals of accommodation, but 


n. 0 plaintiff would liſten to ſuch propoſals, if priſoners ſhould 
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|; x thereby become ſuperſedeable; the defendant is the occaſion f 

i the plaintiff's not declaring within the time limited by the 

bi rules and practice of the Court, and therefore the rule 9 

; ſhew cauſe why a ſuperſedeas ſhould not iſſue, muſt be di- 

j charged. | 

N Nic. Net. Upon an application in the treaſury chamber for a ſur. 

IC Wn whe bane ſedeas on account of the plaintiff's not declaring in due t 

I. 2 Black. Reg. P 1 g in me, 
1242, the three purſe judges (abſente chief juſtice), on conſidering 


| the rule of Hil. 14 & 15 Car. 2. ſect. 3. the ſtat 4 5 J. 
| & 4. c. 21. and the rule of Eaſter 5 V. & A. c. z. fect. b. 

i were of opinion, that the defendant was not ſuperſedeable, ti 

4 the end of the term after that in which the proceſs is returnabt 
(not after that in which the arreſt is made). Though it was | 
| ſaid that the practice in the King's-bench is otherwiſe. 4 


„ Richardſon v. A plaintiff need not declare againſt a prifoner until the 
. | Richardſon, end of the term next after the return of the writ, even though 
1 | 3 3. BR. there was time in the term in which the writ was ſued out to 
8 Te. Rep. 547. have made the writ returnable in that term, and it be not in [ 
fact made returnable until the next term. | 
Sas HE And a priſoner in cuſtody of the ſheriff ſhall be diſcharged 
4 Geo. 3. B.R, On common bail, for want of declaring in due time; in like | ( 
3 Burr. 1448. manner as if he were in the cuſtody of the marſhal. The queſ- ; 
tion was, „Whether the defendant was or was not entitled to | 
be diſcharged upon common bail, on 4, 5 V. & Ml. c. 21. 
« and the rules of court made ſubſequent to it; upon theſe 
\ 


« facts, vix.? The defendant had been arreſted by virtue of 
a writ taken out four days before the end of Eaſter term laßt, 
returnable on the laſt day of the then next (and now laſt) I ii- 
nity term. The arreſt was within two days of the end of tne 
fame Eaſter term, wherein the writ iſſued (1). The defendant | 
. remained a priſoner in cuſtody of the ſheriff till after the endif 
x ö Trinity term following, without being charged with any de. 
| claration. And then he applied to a judge, to be diſcharges 
upon common bail: but the judge, having ſome deubt, ordered 
it to be moved in court. The rule made in Trin. 2 Ges. . 
1716, is as follows: « "That if a defendant be committed to i 
E « marſhal, or charged in cuſtody of the mar/hal; or charged or 
« committed by virtue of the proceſs of this court, to the cul- 
« tody of any ſheriff or other officer whatſoever, at the ſuit af 
« any plaintiff; and ſhall fo remain in cuſtody for two terms; 
c and the plaintiff ſhall not declare againſt the defendant 
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(1) But ſee Parſons v. Lloyd, ante, vol. I. p. 165, where it e 
that a capras teſted in Trinity, and not returnable till Hilary term, © din 
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E « within that time; that then ſuch defendant after the end of 
& the ſecond term after ſuch impriſonment, ſhall be iſcharged 
cut of the priſon where he ſhall be detained, on filing com- 
(„ mon bail ſigned by one of the juſtices of this court, without 
giving notice fo the plaintiff or his attorney.” And THE 
Cour were of opinion that the defendant ſhould be dif- 
charged on filing common bail; Lord Mansfield faying, that 
there was no difference (in thts reſpect) between the man's 
being in the cuſtody of the Heri and his being in the cuſ- 
tody of the marſhal. : 
A priſoner in cuſtody on meſne proceſs, is ſuperſedeable, un- BO Ow 
lels a copy of the declaration be delivered before the end of the * Geo 3. C. 
| term after the proceſs is, returnable. The defendant in this t Pu. & Boſ. 
action was arreſted by the ſheriff of Lincolnſhire, on a writ 535+ 
returnable in Hilary term, 1795, and detained in cuſtody ; on 
the 20th of April in Eaſter term, a declaration was entered in 
| the prothonotary's office, and a rule to plead given, but no 
| copy of the declaration was delivered either to the priſoner or 
his gaoler till the 10th of May, which was the day after Eaſter 
term expired. The defendant conceiving chat the plaintiff 
was bound not only to enter the declaration, but to deliver a 
copy of it within the term, and that without ſuch delivery, he 
could not be ſaid to have declared, took out a ſummons for a 
ſuperſedeas before Buller, J. who directed him to make his ap- 
plication to the Court. Accordingly, a rule aii, having been 
obtained for his diſcharge : and cauſe ſhewn againit it. PER 
| Curtay : This will be found to be a queſtion upon the con- 
ſtruction of the ſtatute 4 H 5 . & A. c. 21. rather than of 
the rule of court E. 5 . & A. Reg. 3. by which a prifoner 
is entitled to his ſuper ſedeas, unleſs the declaration be entered 
in the office before the end of the term next after that in 
which the proceſs is returnable. The ſtatute is entitled an 
at for delivering declarations to priſoners, It recites, that b 
the ceurſe of practice in the reſpeRive courts at Weſtminſter, 
ater the plaintiff in any writ had been at great charge to arreſt 
a defendant, which defendant, for want of bail, had been com- 
mitted to gaol, unleſs the plaintiff thould, before the end of two 
terms next after the arrcſt, cauſe the defendant by writ of 
habeas corpus to be removed, to be charged in court with a 
declaration, ſuch priſoner ſhould upon common bail or ap- 
pearance, by attorney, be diſcharged. It therefore provides, 
that if a perſon be taken or charged in cuſtody at the ſuit of 
another, upon any writ out of the courts at Weſtminſter, and 
impriſoned or detained in priſon for want of ſureties for his ap- 
pearance to the fame, the plaintiff ſhall and may by virtue of 
that act, before the end of the next term after the writ ſhall be 
returnable, declare againſt ſuch priſoner in the court out of 
Which the writ ſhall iffuc, and ſhall or may cauſe a true copy 
thereof io be delivered to ſuch priſoner or to the gaoler; to 
which declaration the priſoner ſhall appear and plead; and 5 
; 8 
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he docs not, the plaintiff ſhall have judgment in ſuch men- 
ner as if the priſoner had appeared in the ſaid court, and fe- 
fuſed to anſwer or plead to ſuch declaration. Here is a ney 
mode of d-claring againſt a priſorer ſubſtituted in the room of 
the old courſe, which was to bring him up and charge him 
with a declaration. The new mode is declaring in court, and 
delivering a copy of the declaration to the priſoner or galer; 
as to the time, there is in effect no alteration. By the dt 
courſe, they were to bring up the priſoner to charge hin 
within two terms; in the new mode they are to declare, &i. 
belore the end of the next term after the writ ſhall be return. 
able. The ſtatute goes no further than to direct in general 
terms, that the priſoner ſhall appear and plead to this declara- 
tion, and in default the plaintiff is to have judgment as if the 
priſoner had appeared and had refuſed to anſwer or plead. The 
priſoner is to appear and plead according to the courſe of tie 
court, "the effect of this branch of the ſtatute is ſimply to 
eſtabliſh, that in this form the plaintiff is to declare, that itis 
ſhall be the declaration to which the priſoner ſhall appear and 
picad. The courſe of the Court, as to the priſoner appearing 
and pleading, is governed by practice, and by ſeveral rules 
and amongit others, by a rule of Eaſter term ,5 V. & A. 
Reg. 3-; which (after providing that the copy of the declara- 
tion ſhall not be delivered to the priſoner before the return of 
the proceſs) provides that no rule ſhall be given for the de- 
fendant in cuſtody to appear and plead to any declaration, un- 
til an affidavit be filed with the proper ſecondary of the dil. 
very of the copy of ſuch declaration, and of the time when, and 
the perfon to whom, the ſame copy was delivered, The filing 
of this affidavit, and delivery of the copy, were firſt introJuced 
here {or a purpoſe collateral to the mode of declaring. Ihen 
- follows the rule, that if the declaration be not entered or leſt in 
the office before the end of the next term after the writ be re- 
turnable, and aitidavit made and filed in manner aforeſaid, be. 
fore the end of twenty days after ſuch term (Eaſter term ei- 
cepied, and within ten days after Eaſter term), the priſoner 
ihall be diſcharged upon the entering of his appearance wit 
the proper officer, by writ of ſuperſedeas, according to the an 
cient practice of this court. This rule adds a new term 10 
the rule for declaring as laid down by the ſtatute: by the ſta⸗ 
tute they were to declare and leave a copy before the end of 
the next term, now they are alſo to file the aftdavit of the de. 
livery of the copy within a limited time. If they do not ce— 
clare and leave a copy within the time limited, the priſoner 15 
ſuperſedeable. In the preſent caſe, the plaintiff has declared 
in time, and has filed his affidavit in time, but he has not let 
a copy in time. The 8 & g ill. 3. c. 27. ſ. 13. which te- 
ſpects priſoners in the Fleet, was probably made in conſequenct 


of a doubt, whether the former ſtatute extended to them, 
| IT provides 
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provides that it ſhall be lawful for any perſon after filing or 
entering a declaration with the proper officer, to deliver a 
copy of ſuch declaration to the defendant, or to the officer of 
the Fleet, and, after rule given thereupon, to be out in eight 


W the delivery, to fign judgment, as if the defendant had been 
actually charged at the bar with the action. Here * and 
| entering the declaration with the proper officer, and de 

ing the copy, is made ſufficient, and from hence we may col- 
lecb, that declaring in the ſtatute 4 & 5 V. & M. and filing 
or entering the declaration with the proper officer in this ſta- 
E tite mean the ſame thing; and to both is ſuperadded deliver- 
ing a copy, as that which ſhall be tantamount to the ancient 
mode of charging with a declaration. In the rule of Eaſter, 
8 Geo, 1, which reſpeRs the declaring againſt priſoners who 
have ſurrendered in diſcharge of their bail, and provides that 
| the defendant ſhall be entitled to his ee unleſs the 
| plaintiff h declare againſt the defendant within two terms 
| after the render, the language is ſimply, © /hall declare; but 
ing this includes filing or entering the declaration and deliverin 
the copy. This may be collected from the caſe of Clavey an 


M Watts, ante, 1 57. where the Court ordered a ſuperſedeas, be- 
" cauſe the declaration was not delivered to the party himſelf or 
Ly | to the turnkey in time. That was a ſtrong caſe, for the de- 
de- | Claration had been delivered in time to the defendant's attor- 
* rey, the defendant having put in ſpecial bail by attorney, and 
1 afterwards ſurrendered. Reſpecting detainers of priſoners in 
an the Fleet, it is ordered by another rule, that #2 copy of a de- 
9 claration delivered at the Fleet priſon againſt any perſon there 
a; ſhal! be a ſufficient charge to hold ſuch priſoner to bail, or to 
ben detain ſuch priſoner for want of bail, unleſs an affidavit to hold 
1 to bail is made and filed, and an indorſement made by the pro- 
1 thonotary upon ſuch copy of the declaration, fi nifying the 
2 ſum of money ſpecified. Here the entering and filing the de- 


Caration is dropped, and the delivery of the copy of the decla- 
ration is conſidered as the effence of the declaration; though 
Gubtleſs the declaration would ſtill be to be entered in the 
| prothonotary's office. There was a caſe of Pryme and others 
. \/:re, in Barnes“ notes of practice, p. 392, where the 
Court ſet aſide the proceedings againſt a defendant, who had 
deen ſerved with a copy of proceſs, and had become a priſoner 
before declaration, the plaintiff having entered an appearance 
for him according to the ſtatute, and left a declaration in the 
office, and given him notice of itz the Court being of opi- 
don, that the declaration ought to have been delivered at the 
l**t; which is further proof, that delivery of the copy of the 

| *Claration is conſidered as an efleatial part of declarin 
ant a priſoner. It has been thought ſo eſſential, and 15 
much more eſſential than the entry of the declaration, that in 
01. V. M 8 Strickland 


days at moſt after delivery of the copy, and affidavit made of 
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Strickland v. Hodgſon (Cooke's Rep. 114. and Barnes, 1) 
it was held, that a declaration againſt a priſoner in a county 
gaol need not be entered with the prothonotary before the de. 
livery, but that it muſt, before it is filed with the ſecondary, 
which, it is ſaid, means any time before rule to plead. But 
to prevent miſtake, I would obſerve, that this caſe does not 
ſeem to apply to the queſtion, What ſhall amount to declaring 
in due time? We are all, therefore, of opinion, that the de- 
fendant in this caſe is ſuperſedeable, becauſe the plaintiff did 
not deliver a copy of the declaration before the end of the 
term after the proceſs was returnable. Per Curiam : Rule 
abſolute. 

Ruffelt v. Stew- A defendant who ſurrenders himſelf in diſcharge of his bal 
art, Mic. Ter. ſhall be diſcharged for want of being charged in cuf od, 
6 Geo. 3. B. R. 2 . bh 
; Burr. 1787. Within two terms. — A motion had been made for the 4, 
| charge of the defendant out of cuſtody, for want of having 
been charged in cuſtody, within two terms. The motion was 
founded upon a rule made in Trinity term, 1716, 2 Ces. 1. 
whereby it is ordered, That if any defendant ſhall be cm- 
emitted to the cuſtody of the marſhal, or charged in cit 
« of the marſhal, or arre/ted or committed by virtue of the 
« proceſs of this court to the cuſtody of any hherif or other 
officer whatſoever, at the ſuit of any plaintiff; and ſhall ſo 
remain in cuſtody for two terms; and the plaintiff ſhall not 
* declare againſt ſuch defendant within that time; ſuch de- 
ce fendant, after the end of the ſecond term after ſuch impriſon- 
“ment, ſhal} be diſcharged out of the priſon where he ſhall be 
« fo detained, on filing common bail ſigned by one of the 
« juſtices of this court, without giving notice to the plaintiff 
& or his attorney. Cauſe was now ſhewn : and the quel- 
ce tion was, Whether the defendant, who was not in cuſtody 
upon being taten, but had ſurrendered himfelf in diſcharge 
of his bail, was or was not ſuper/edeable within the above- 
c mentioned general rule and its conſtruction, and the prac- 
« tice of the court?” Lord MANSFIELD— No doubt, the 
time runs from the time of notice of the defendant's being 

c/7ody. Rule abſolute. | f 
Maps kr Ter It a declaration be delivered againſt a priſoner, as fuct, ater 
20 Goo. CB he has obtained a /upe;ſedeas, it is irregular; but he cannot taxe 
1 Ur. Black, advantage of the irregularity, unleſs he apply to the court n 
+:1- due time. — The defendant being in the cuſtody of the warden 
of the Fleet, at the ſuit of the plaintiff, and an appearance vein 
regulaily entered, obtained a /uper/edeas, on account Ot the 

plaintiff's not having declared in time. After this the plain 
delivered a declaration againſt him as a priſoner, and on judg- 

ment by default, proceeded to execute a writ of inquiry. Up" 

which a rule was granted, to ſhew cauſe why all proceedings 

ſubſequent to the writ of /uperſedeas ſhould not be {et ale 
But the Court ſaid, that the defendant could not take advanig, 
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cl the irregularity, unleſs he applied in due time; and here he 
bad made an unneceſfary delay,—Rule diſcharged. 


continues ſo, only holds ſo long as he remains in the ſame 
# cuſtody, and under the ſame proceſs ; ſo that, if a priſoner on 
naue proceſs were ſuperſedeable for any irregularity, he cannot 
take advantage of that after he is charged in execution, if he had 
| any opportunity of applying on that ground before he was 
| charged in execution.—lIt was moved to diſcharge the defend- 
ant out of cuſtody of the marſhal, 25e plaintiff not having pro- 
© ceeded to trial or judgment within three terms after the delivery 
| of the declaration. The declaration was delivered in Trinity 
| term, 1783. In Michaelmas term following, the plaintiff 
ſigned judgment, and the day after he charged the defendant in 
execution, BULLER, J.-—In the caſe of a priſoner in this 
court there muſt be a demand of a plea. If he is in the cuſtody 
of the ſheriff no demand is neceſſary. The queſtion, How far a 


be proceeded againſt ? was gone into in the caſe of Foy v. Percy, 
C.B. Tr. 8 Geo. 3. in the Common Pleas : there the plaintiff 
brought an action againſt the defendant, in which he was non- 
ſuited; the defendant brought an action againſt the plaintiff, 
and recovered a verdict ; and both the judgments were ſigned 
in Trinity term, 7 Geo. 3. The plaintiff was immediately 
taken in execution, on the judgment of nonſuit, and was en- 
titled, and applied, to be diſcharged at the laſt aſſizes under the 
lords' act; but the defendant agreed to pay him his 28. 4d. per 
week. In April, the defendant failed to pay him his allow- 
ance; on which the plaintiff applied to be diſcharged ; but, be- 
fore he had obtained an order for that purpoſe, the defendant 
took him in execution on the other judgment. And it was 
inſiſted, that he ſhould have been charged in execution on the 
ſecond judgment within two terms after judgment obtained; 
but it was anſwered, that he was never in cuſtody in that ſuit, 
and, therefore, not within the rule; to which the Court agreed. 
| ſhen it was objected, that he being in cuſtody only on the 
judgment of nonſuit, and being ſuperſedeable in that, he could 
not de charged in execution at all; and of this opinion were 
the whole Court, though they agreed that, if he had been onee 
actually ſuperſeded, and out of cuſtody, he might have been 
taken again on a capias ad ſatisfaciendum on the other judgment 
immediately by the ſheriff; or, if he had not been ſuperſede- 
able, the 1 him in execution would have been proper; 
therefore, he was diſcharged. But I believe that Court were 
ſoon afterwards ſatisfied, that ſuch a determination was attended 
with infinite miſchief and inconvenience; for the reſult of it 
Was, that a priſoner, who was ſuperſedeable, but not ſuperſeded, 


1 2 and, 


could not be proceeded againſt at all; for, if in actual cuſtody, _ 
be could not be proceeded againſt like a perſon out of cuftody, 
N 
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The rule, that a priſoner who is once ſuperſedeable always Roſe , Chrit- 
field, Hil. Ter. 
27 Geo. 3. BR 


1 Ter. Rep. 591. 


priſoner in cuſtody, who was entitled to be ſuperſeded, could 
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Hil. Ter. - 
6 Geo. 3. B. R. plaintiff ſues the defendant in the 2 of a ſheritf, and the 
7%. Rat. 524. defendant, without notice to the plaintiff, 
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and, if entitled to be ſuperſeded, he could not be proceeds 
againſt as any other priſoner ; and I underſtand the practice in 
that court is now other w iſe ſettled. The rule that, where: 
priſoner is once ſuperſedeable, he is always ſo, muſt be under. 
ſtood with this qualification, that he is only ſupecſedeable ſo 
long as he remains in the ſame cuſtody, and under tte ſame 
proceſs ; for the moment the nature of the cuſtody is changed, 
that rule ceaſes ; therefore, if a priſoner be ſuperſedeable for any 
irregularity, as for want of a demand of a plea, he cannot take 
advantage of that, aſter he is charged in execution, ſuppoling 
he has any opportunity of applying on that ground, before he 
is charged in execution. Rule diſcharged (1). 

No demand of a plea is neceſſary, when the defendant is in 
cuſtody of a ſheriſt; nor is it neceſſary in caſes where the 


1 
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„ procures himſelf to 
be removed to a different cuſtody.— The plaintiff proceeded in 
laſt Trinity term againſt the defendant, then in cuſtody of the 
ſheriff of Middleſex, in Newgate, in another cauſe. A rule to 
plead was given in the fame term; but the plaintiff, not then 
proceeding to judgment, gave another rule to plead in Michac!- 
mas term laſt, and afterwards ſigned judgment as for want of 
plea, but without any previous demand of a plea. In the inter- 
vening Trinity vacation, the defendant was removed from 
Newgate to the Fleet by habeas corpus cum cauſd, without giv- 
ing any notice of it to the plaintiff. And a rule having been 


obtained, calling on the plaintiff to ſhew cauſe why the procecd- 5 
ings ſhould not beſet aſide for irregularity, on the ground that 15 
a demand of a plea was neceſſary before ſigning judgment. . 
THe Cover were clearly of opinion that the proceedings a 
were regular; that, as no demand of a plea is neceſſary wit! 0 
a defendant is in cuſtody of the {heritf, he ought not, by ture) th 
titiouſly procuring his removal from that cuſtouy, to re qui! Hs 
the plaintitt to take any other ſteps than would have been e- 10 
ceſſary before his cuſtody was changed. 1 
: „ — i 

(1) Vide Hutchings v. Kenrich, 2 Bur. 1048. and The London furan ce 
v. Perkins, which was as follows: The defendant, who was a priſore“, Dl 
moved for a /#per/edeas, on the ground that the plaintiff had nor proccec c th: 


ta trial, or judyment, withio three terms after the declaration was dcli- 


vered, On thewing ceule againſt the rule, it was contended that, a> the ai 
defendant was originiiily in cuſtody, at the ſuit of the plain i#t>, ode 8 
meſne proecjs, 2nd after the judgment was charged in execution, he cobld | 
not therefore be diſcharged. Cozwper, for the defendant, infited on the ( 
old principle, that, if a priſoner be once ſuperſedeable, he always Conti» $50 
nyes ſo; and then that the plaintifls could not, by charging the defendant ws 

un 


in execution, make that right and regular, which before was wrong wy 
improper. Pr C:n;am: As to the principle laid down, it extends c tie 


to the /ame proceſs; and, where the nature of the charge is altered, as ” oo 
the preſent calc, to a charge in execution, it is quite otherwile. This 1 

7 5 0 : 9. ! 
point has been repeatedly determined, —Rule diſcharged. 1 Ter. Rif i 
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0 If a defendant be ſuperſedeable for want of judgment being Ce 3 
| entered up in time, but not actually diſcharged, he cannot be e 
n 3 1 ; g 9 Geo. 3. C. B. 
dektained in an action on the judgment (1).— The defendant 1 2 & By. 
* WE vis arreſted on the 8th of September, 1797, by proceſs out of 361. 
1 E the court of King's-bench; on the 5th of February, 1798, he 0 
z vas charged with a declaration; on the 8th of the ſame month | 
1 he was removed by habeas corpus to the Fleet ; judgment (which 


went by default) was not entered up till the 26th of July, in | I 
me Trinity vacation following, and the defendant was therefore 
| /iperſedeable, according to the practice of both courts. On this | 
ground a ſummons for the 31ſt of October was taken out before | 
Lord Kenyon, for the plaintiff to ſhew cauſe why the defendant | 1 
ould not be diſcharged out of the cuſtody of he warden of the 0 
Flect; this order, at the particular requeſt of the plaintiff's attor- it 
| ney, ood over till the th of November ; but, between the 31ſt 
| of October and the 5th of November, the defend ent was | 
charged with a declaration at the ſuit of the plaintiff, in an | 
| ation on the judgment. The plaintiff's attorney not attend- | 
ing to ſhew cauſe on the 5th of November, an order was made | 
for a ſuperſedens to iſſue, And now a rule xi for diſcharging | 
the defendant, in the action on the judgment, out of the cuſtody 
of the warden of the Fleet, on his entering a common appear- 
ance, was, after cauſe ſhewn, made abſolute ; for, PER Cu- j 
KAM : The actual diſcharge of a priſoner relates back to the ö 
tine when he has a right to be diſcharged, viz. to the time | 
| when he is ſuperſedeable. i 
N | Whenapriſoner pleads, he muſt give the plaintiff notice of Thoms v 
as plea, and, if a plaintiff do not proceed to trial or judgment Pp 1 | | 
within three terms againſt the defendant, as priſoner, the latter > Dew PS 
not entitled to be diſcharged until the expiration of the third 4 Ter. RH. 664. 
term. — By a rule of the Court, 5 W. & M. if a copy of a de- | 
Caration be delivered againſt a priſoner in Hilary term, and | | 
nzrcupon the plaintiff give a rule to appear and plead, then, if | 
tae deſendant appear within two days before the effoin-day ef iſ} 
tae next term, he may imparle until the next term; but, if he It 
(not appear within that time, judgment may be given againſt {] 
bim. And by another rule, 2 Ges. 1. the plaintiff muſt pro- | ii 
ceed to trial or judgment within three terms. In this cafe the 4 
h eintiff declared againſt the defendant, who was a priſoner in | 
the cultody of the ſheriff of Glouceſter, in laſt Hilary term 
aud, on the 25th of February, the defendant pleaded the gene- 
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e (1) Ordered that, in all cafes where a priſoner in the Fleet, or other 
s £0 or prilon, is diſcharged, or ordered to be diſcharged. by feperſedeas 
i want of proſecution, and ſuch priſoner be afterwards arreſted, or de- 


4 ned in cuſtody, by action of debt, brought upon judgment obtained in 

j "it Cruſe wherein ſuch priſoner was fo diſcharged, or ordered to be diſ- | 
n Terged, that a common appearance ſhall be accepted for the defendane 1h 
s uch action of debt upon judgment. Coofe's Rules and Orders C. B. 4 | 


. lag. Nac. C. H. 173. ed. 4. 
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ral iſſue by leaving it in the office, but gave no notice of it tg 

the plaintitf, And no ſubſequent ſtep having been taken 65 WE 
the plaintiff, it was moved to diſcharge the defendant out c 
cuſtody, becauſe the plaintiff could not, according to the © 
directions of the rule of Ceo. 1. proceed to trial or judgment Y 
within three terms. This was oppoſed on two grounds: 18, 
At all events the application was too early, becauſe, as the © 
plaintiff has three terms, in which he is to procced to trial or © t 
judgment, the defendant was not entitled to be diſcharged until 4 


after the end of Trinity term; 2dly, The plea in this cate muſt [ 
be conſidered as a nullity, the defendant not having given any c 
notice of it. BULLER, J.—l think that the defendant is t 
wrong upon both points: the firſt would be a ſufficient anſwer 1 
to this application; and on the ſecond I have no difficult; in Er 
ſaying, that the defendant ſhould have given notice of the plea, t 
Per Curiam : Rule refuſed. N p 
Ruſholm v. But a defendant (a priſoner) need only give the plaintiff ir 
Flik notice of his having filed a plea, when he pleads at an earlier t 
34 Geo. 3. P. . time than, by the rules of the Court, he is compellable to plead, 
5 Ter, Rl, 473. — The rule to appear and plead in this caſe expired on the 19th in 
| of November; the defendant (a priſoner) entered a plea in the 0 
office of the clerk of the judgments on the 16th of November; ſu 
and the plaintiff ſigned judgment, as for want of a plea, on the th 
20th of the fame month. A rule was afterwards obtained, call- | 
ing on the plaintiff to ſhew cauſe why the interlocutory judg- | of 
ment ſhould not be ſet aſide; and, on ſhewing cauſe, the aboye ch 
| ' caſe of Themas v. Prichard, that a priſoner muſt give notice ct m 
] his plea, was relied on. SED PER BULLER, J.— In genera! a 0 
| Priſoner need not give notice of his having filed a plea ; and what tr 
. was ſaid by the Court in the caſe cited can only apply to2 Ie 
x | ſimilar one, 2vhere the defendant pleads out of time. In that cal! th 
8 the defendant had a right to imparle until the next term; bu! af 
a he choſe to file a plea in the ſame term, of which he give 10 M 
= notice to the plaintiff, And if a defendant mean to avail him- R. 
4 | ſelf of a plea, which is filled before the time when, by the rules E 
| | of the Court, he is compellable to plead, he muſt give notice iſh 
ö of his plea. But in this caſe the defendant pleaded in the regu- th 
b lar time, and therefore no notice of it to the plaintiff was for 
E | | neceſſary. Per Curiam : Rule abſolute. | f | 50 
I Parkinſon v. Where a priſoner files a plea as of a term prior to that a 
* 1 wherein regularly he is called upon to plead, he muſt give Pi: 
% 45 Ceo. 4, h. R. notice to the plaintilF of ſuch plea pleaded, otherwiſe the plain- 
| | s Tor. Rep. 595 tiff may ſign judgment as for want of a plea.— The — a 
3 was delivered the laſt day but one of Hilary term laſt agan 
. the defendant, then a priſoner in the cuſtody of the marſhal; | 
Bi and an affidavit of the delivery was made and filed. On - a 
/ | 23th of February, the defendant was ruled to appear and pic : ple 
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on the 2d of May, in Eaſter term (1), which rule expired on 
E Thurſday after three weeks of Eaſter. On ſearching the 
office, and no plea appearing to have been filed in Eaſter term, 
or in Eaſter vacation, as of that term, down to the 11th of 
& [une (two days before Trinity term), the plaintiff on that day 


Nt 
|, @ ligned judgment as for want of a plea, and gave notice of exe- 
he cuting the writ of enquiry, It was moved to ſet aſide the in- 


terlocutory judgment, and ſtay the proceedings on an affidavit, 
ſtating that, three days after the delivery of the declaration, a 
plea had been filed in the vacation, as of Hilary term pre- 
ceding. Per Curiam : Where the defendant pleads before his 


n 
b time, without giving notice to the plaintiff, it is a ſurpriſe upon 
er the latter, who, without ſuch notice, is not required, by the 
in rules of the Court, to ſearch in the office for a plea, as of a 
2, erm prior to that wherein regularly the defendant ſhould have 
E plexided, What was ſaid in the caſe of Ryſholm v. Chapman is 
if in point to this purpoſe z and the maſter reports, that the prac- 
er tice is as there ſtated, —Rule diſcharged (2). 
d, A priſoner, after judgment againſt him, may, notwithſtand- Fiſher v. M Na- 
th ing the allowance of a writ of error, be charged in execution; 88 On 
he > : . 38 Geo. 3. . 
he | for, if the defencant be not charged in execution, he might be 7 . 5 
r; ſuperſedeable (3), and the plaintiff, therefore, is only doing 292. 
he that which, for his own ſecurity, he is obliged to do. 
ll. And if, after judgment, the defendant is ſuperſeded for want a Dewin, 
g- | of being charged in executien, and then debt is brought on ages, C. B. 
ye dat judgment, and judgment recovered thereon, the detendant 2'Zta. 982. 
of may be taken in execution on ſuch ſecond judgment ; for, Per 
4 Car. The execution is perfectly regular; the plaintiff has re- 
at trieved his former negligence, and is entitled to every legal 
F remedy on this ſecond action. If a prifoner be ſuperſeded for 


the plaintiff *'s not proceeding to judgment, and judgment is 
afterwards entered up, the defendant may be taken in execution, 
= 10 Geo. 2. C. B. Cooke 135, 136. Barnes 376, 377. Prac. 

. 333. | 
hut a plaintiff may ſhew for cauſe againſt a /perſedeasr Garratt v. Man- 
iſuing, that the defendant has ſued out a writ of error before tell, a priſoner, 
the end of the two terms limited by the practice of the Court; op args C. B. 
for, ER CURIAM : The plaintiff ſhould have the whole, viz. 2 V, 3%. 
erery day of the ſecond term after final judgment ſigned, to 
charge a priſoner in execution; and the defendant hinders the 


plaintiff from ſo doing, by bringing a writ of error. 


n a — — — 
| | 
; (1) Eaſter term in this year began on the zoth of April, and Trinity 
e t:rm on the 13th of June. 
1) But the Court conſented that the defendant ſhovld be let in to 


flead to the action, a proper affidavit of merits being produced. 
(3) See Carratt v. Mantell, infra. _ 
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Bibbins et al. v. Final judgment being obtained againſt a priſoner in Micha. 
me" . wat mas term laſt, the plaintiffs being then bankrupts, it was held, 
8 Geo. 3. C. B. that the aſſignees could not charge him in execution in Hilary 
2Wiſ. 378. term laſt, being prevented by the defendant's plea to their 
ſeire faciac.— he plaintiffs having proceeded to final judz. 
ment in laſt Michaelmas term, when the defendant was 2 
priſoner, and the plaintiffs not having charged him in execution 
in laſt Hilary term, according to the rule of the Court, it wa 
now moved, on the behalf of the d-fendant, that he might be 
diſcharged out of priſon by /uper/edeas ; to which it was an- 
ſwered and admitted, that the plaintiffs did proceed to final 
Judgment againſt the defendant in laſt Michaelmas term, but 
the plaintifts, being then bankrupts, could not legally charge 
him in execution, neither could the afiignees under the com- 
miſſion of bankrupt charge him, without firſt ſuing out a /i. fi. 
to ſhew cauſe why they ſhould not have execution upon the 
judgment againſt the defendant, which they accordingly, with 
due diligence, ſued out, returnable the firſt return of laſt Hi. 
lary term ; to which the defendant pleaded a plea, which was 
held to be bad upon a demurrer, in this very term; and, 
therefore, the defendant himſelf, by pleading a bad plea, has 
' hindered the aſſignees from charging him in execution in laſt 
Hilary term, which they might have done, if he had not plead- 
ed. Cura: Bibbins's, the bankrupts, could not charge the 
defendant in execution in laſt Hilary term, becauſe the aihgnees 
were entitled to the benefit of the judgment, had then brought 
a ſcire facias upon it, and, if Mautell has any lands (which he 
may have for any thing we know), they may, perhaps, chovſe 
an elegit againſt his lands, and not to charge his perſon in exe- 
cution.— The rule to ſhew cauſe why the defendant ſhould not 
be diſcharged by /uper/edeas was diſcharged, the aſſignees hav- 
: ing proceeded with due diligence. _ | 
eee 2. Jet- When a defendant ſurrenders in diſcharge of his bail in the 
erys, Tr. Ter. , So I ey 2 : 
36 Geo. 3. B R. Vacation, after verdict againſt him, the plaintiff muſt charge him 
6 Ter, Rep. 976, in execution within the two following terms. By the rule of 
the Court, Hi). 26 Ges. 3. a priſoner is entitled to be diſcharged 
in caſe of a ſurrender in diſcharge of bail after trial had df 
final judgment obtained, unleſs the plaintiff ſhall cauſe the de- 
fendant to be charged in execution within two terms next att 
ſuch ſurrender ; of which two terms, the term wherein ſu! 
ſurrender ſhall be made, ſhall be taken to be one.” But thou) 
the words of the rule are general, applying as well to a ſurr-ns:” 
after verdict as after judgment, a diſtinction had obtained 10 
practice between thoſe two caſes ; and though, auhen he dl. 
Fendant ſurrenders in the vacation after final judgment, the tern 
in which judgment is ſigned is reckoned as one of the terms 1 
which theplaintiff muſt charge him in execution, the caſe is dit- 
ferent where the defendant ſurrenders in the vacation 4” 
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W ..-1;7 ; there the preceding term is not reckoned as one of the 


two terms: and this diſtinction alſo prevails in the practice of 
the court of Common Pleas. 

But the Court will not diſcharge a priſoner out of execu- Pariente v. 
tion, becauſe there is no judgment againſt him docketted and OE Ea. mo 
entered on the rolls of the Court, whereon to found the writ of 2 P.. S BY. : 
execution (1). | | hh 

If a committitur is not entered on record within two terms, Fotterel v. 

the priſoner is entitled to his diſcharge. —A committiturin exe- 1 
cution was entered in the marſhal's book; but no committitur- 6 Gan B.R. 
piece was filed, nor was the committitur entered on record 3 Burr, 1841. 
within two terms: and, according to the caſe in 2 Strange, 
1215, Unwin v. Kirchoffe, the Court held, That the com- 
« mittitur muſt be actually entered on record before the end of 
the ſecond term.“ And the rule for diſcharging the man 
was made abſolute. 

The plaintiff muſt give notice of his having abandoned a Topping ». 
former committitur, which is erroneous, before he enters a Ryan, Ka. Ter. 
ſecond, rectifying the miſtake. — Judgment having been ob- 1289 wm, 
tained againſt the defendant (which was affirmed on a writ of | 
error), execution was ſued out for 6061. which was 51. more 
than was really due ; and for this irregularity a rule was made 
in laſt Hilary term, to ſhew cauſe why the defendant ſhould 
not be diſcharged, which was afterwards made abſolute. Pend- 
ing this rule, the defendant was charged in cuſtody for the real 
cebt; upon which a ſecond rule to ſhew cauſe why the com- 
mitment of the defendant to the cuſtody of the marſhal ſhould 
not be ſet aſide for irregularity (2). Per Curiam : There is 
no affidavit that the plaintiff had given notice that the firſt 
commitment was abandoned pending the former rule; and a 
{cond commitment for the ſame cauſe, before the firſt was diſ- 
charged, is clearly informal.—Rule abſolute. | 

A defendant, lodging within the rules of the Fleet, at the Waraker v. 

bryſe if the officer aul arrefted him, and who was his ſecurity to ma ea 
the warden, was held to be fo far a priſoner, that he cannot = Geo. 3. C.B. 
execute a warrant of attorney to conteſs a judgment without 2 Black. Rep. 
the preſence of one who is really his own attorney; for, THE 1297. 
CourT conſidered this lodging at the plaintiff's houſe to be in 
the next degree, if not quite equivalent, to cloſe cuſtody, as the 
plaintiff could, at any time, deliver up the defendant at an 
hour's warning to the cuſtody of the warden of the Fleet. 


— 


(1) The Rat. 4 end 5 Will. and Mar. c. 20. relating to the docketting 
ana entering judgments on the roll (ſee vol. III. p. 528), is for the 
protection of purchaſers. 


(2) There was another part of the rule, calling on the plaintiff's attor- 
to pay the coſts of this application, which wes diſcharged on the 
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16 Geo. 3. C. B. 
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Gillman v. Hill, 
Ne. 

14 Geo. 3. BR, 
Coup. 141. 
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It was declared by Milos, J. and Yates, J. (Ld angel, 
Ch. J. being abſent, and Mr, J. Aſton, filent), that the generd 
rule of Ea. 15 Car. 2. about the neceſſity of an attorney for 2 
defendant being preſent at the execution of 2 warrant of attor- 
ney to confeſs judgment, 7s limited to caſes where the defendant 
is in cuſtody at the ſame plaintiff 's ſuit, and does not extend to 
warrants of attorney, to confeſs judgments in other actions. 

In this cafe, a judgment confeſſed, in order to indemnify bal, 
was ſet aſide, the warrant of attorney being executed, and no 
attorney for the defendant (who was in cuſtody) being preſent, 
he defendant being arreſted by his landlord for rent, on the 
2oth of March, 1776, ſent for Ryfte, the plaintiff, to bail him, 
who infiſted on a bond and judgment, as a ſecurity for the faid 
rent, and allo for another ſum, which would become due text 
Michaelmas, and for which he was alſo bound for the defendant. 
This being agreed to, Grant, the landlord's attorney, was ſent 
for, who filled up the bond with the date of February 1, and the 
warrant of attorney as on February 3, in order to enter judg- 
ment as of Hilary term. Poth were executed in the preſence 
of Grant and the ſheriff 's officer, the defendant having no attor- 
ney preſent. The plaintiff entered up the judgment, and took 
out execution on the 15th of April following, which was exe- 
cuted the fame day. The Court thought this ſo ſhameful a 
tranſaction, and eſpecially being under the maſk. of friendſhip 
(though its principal illegality conſiſted in ng the warrant 
of attorney to confeſs judgment from the defendant when in 
cuſtody, without the preſence of any attorney on his behalf), 
that they ſet aſide the judgment and execution as irregular, and 
ordered a reſtitution of the goods, with coſts, 

This was a rule to ſhew cauſe why judgment of execution 
in this caſe ſhould not be ſet aſide with coſts, on the ground 
that the warrant of attorney was given by the defendant, whilſt 
in cuſtody, without any attorney being preſent on his behalf, 
though he had propoſed to ſend for one, but was perſuaded by 
the ſheriff 's officer, that the attorney's clerk, who attended for 
the plaintiff, would do as well. But the affidavit further ſtating, 
that the defendant was the mere induced to ſign and execute the 
bond and warrant of attorney, becauſe he had before been in- 
formed, that if he did execute it under an arreſt, and without his 
atterney being preſent, it would be void. PER CUR IAM: & 
rule of Court ſl ail be mate an inſtrument of fraud. Theſe rules 
were made for the protection of indigent defendants againſt the 
practices of hard deſigning plaintiffs, and, therefore, have admit- 
ted of many exceptions under circumſtances; as where a per- 
fon, who is in priſon at one man's fuit, executes a warrant o 
attorney to confeſs judgment to another, who did not arrelt 
him. There the judgment is well given, for the cauſe fails; 
and, therefore, though within the letter, it is not within th? 


intent of the rule. Much leſs will the Court ſuffer 2 _ 
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nat to convert that which was meant for his protection into an 
nſtrument of fraud and deceit ; and here it is avowed by the 
gefendant himſelf, in his own affidavit, that he intended to cheat 
the plaintiff.— Therefore, let the rule be diſcharged with colts. 
See alſo Jeyes v. Booth, in p. 173, inſra. „ 
A warrant of attorney to confeſs a judgment, by one in cuſtody Fell v. Riley, 
under an execution, is good, though no attorney be preſent on OW BR. 
dis behalf at the time of its being executed (vide 2 Str. 1245). Cow. xy 
The Court ſaid, the reaſon of the diſtinction was this: that 
where a man is arreſted upon meſne proceſs, the debt is not li- 
quidated; and, therefore, under dureſs, he may be prevailed 
upon to confeſs more than 1s really due: but, upon an execu- 
tion, the debt is liquidated, and, therefore, the only purpoſe of 
the defendant giving a warrant of attorney in fuch a caſe is to 
procure his liberty. If, indeed, it could be ſhewn, that a party, 
even in execution, had been prevailed upon to acknowledge a 
judgment for more money than was really due, the Court 
would give relief under the circumitances, becauſe cafes of 
fraud and impoſition are exceptions to all rules whatſoever: 
but in the preſent caſe, the Court obſerved, there were no ſuch 
circumſtances, and therefore diſcharged the rule for ſetting 
alide the judgment, | 
So in this caſe, the defendant, being in execution in an ac- Crompton ©. 
tion brought againſt him by the chamberlain of the city of Steward, 
London, executed a warrant of attorney to confeſs judgment in 1 3 | R. 
this action, no attorney being preſent for him (but only Jones, 72 Reb I9e 
a cler to the attorney for the plaintiff in the former cauſe, as 9 
the defendant ſtated it). But it was ſtated by the plaintiff, in 
anſwer, that Zones, though he was clerk to the attorney in the 
former action, was an attorney for himſelf, and acted as ſuch in 
this cauſe, Birch v. Sharland, infra, was cited as an authority 
to ſhew that the rule of the Court, 4 Geo. 2. did not apply to 
this caſe, becauſe the defendant was in execution ; and, 2dly, 
!f it did, that the rule was ſatisfied by the preſence of Jones, 
who, as an attorney himſelf, was amcnable to the Court for 
any mal-practices, if any could be imputed to him (1). PER 
Coram: The cafe cited ſhews, that the rule of Geo. 2. does 
not apply to this caſe, the defendant being in execution at the 
time when the warrant of attorney was executed; but, even if 
tits were a caſe within that rule, the other anſwer would be 
luhcient to diſcharge the preſent application, for, in whatever 
character Jones may have acted on former occaſions, as he is 
an attorney himſelf, and acted as the defendant's attorney in 
this caſe, that is all that is required. | 


et es 


* 


1) Vide Barnes v. Ward, Sir G. Co. Prac. 153. where it was held, that 
the preſence of a clerk to an attorney was not ſufficient, but that he. 
old be a f, attorney. 
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Charſton , And a warrant of attorney to confeſs 2 executes by 
Mocha, a priſoner in cuſtody on criminal proceſs, is good, though he 


33 Geo. 3. B. R. have no attorney preſent, for the rule is confined to cafes where 
4 Ter. Rep 433. the defendant is in cuſtody at the ſuit of the party to whon 
he exccuted the warrant of attorney, and was made to prevent 
oppreſſion by dureſs of the impriſonment, at the ſuit of the part 
himſelf. 
Birch n. Shar- A bond and warrant of attorney to confeſs judgment, given 
band, Fa. Ter. hy a bankrupt after his bankruptcy, in order to obtain his 
27 Geo. 3. B. R. 4 a : 2 a | 3 
y 2%. Rep. 715. liberty, is not barred by his certificate, alt1ough the original 
debt was contracted before. The defendant being in execution 
at the ſuit of the plaintiff, in September, 1785, a commithon 
of bankrupt iflued againſt him, and he was declared a bankrupt. 
Soon after, in order to regain his liberty, he gave the plaintif 
a bond and warrant of attorney to eonfe(s judgment for the old 
debt. That bond and warrant of attorney having been put in 
force, the defendant obtained a rule to ſhew cauſe why he ſhou!d 
not be diſcharged out of execution, having obtained his certi- 
ficate, upon the grounds that the bond and warrant of attarn'y 
were bad, no attorney on his behalf having been preſent when 
they were executed; or, ſuppoſing they were valid, the debt 
might have been proved under the commiſſion. On ſhewing 
cauſe, the firſt objection was, on the authority of Fell v. Rilh, 
abandoned, this not being a cuſtody upon me/ne. proceſs. And 
Per Curiam I his certainly is to be conſidered in the light of 
a new debt ariſing upon a new conſideration, becaaſe the bond 
and warrant of attorney were given, in order to procure the 
defendant's liberty; the old debt was thereby extinguiſh, 
hat point was determined in the cafe of Vigers and Aldrich 
«ale, vol. III. p. 445» and in Faques and W:ithy, ante, p. 191. 
This is the lame as if a rew promiſe had been given for 
the fame debt upon the fame conſideration, even after a certit- 
carte obtained, which would operate as a new debt, becauſe the 

| 2 old debt Kill remained in equity.—Rule diſcharged. 
Park nien d. Infertocutory judgment being figned againſt a priſoner i 
Caius, Ea. Ter. . : 23 Dy 1 
0 Ges . K cuſtody of the marſhal, the plaintiff s attorney took a cg, 
1--. R416. from him for 200). with a defeaſance on paying 49]. (the rc 
debt) and the coſts; but no attorney was prefent on the pact 0 
the defendant : and though this caſe was not ſtrictly within tae 
rule of the 15 Car. 2. which only mentions priſoners in thc 
cuſtody of the ſheriff's othcers, yet the Court interfered tor the 
relief of a priſoner. — This was a rule, calling on the plaintiff 
to ſliew cauſe why the judgment ſigned on a commit given bf 
the defendant, and the ſubſequent proczedings, ſhould not be 
ſet aſide for irregularity with coſts, and why the defendant 
thould not be diſcharged out of the cuſtody of the martha! at 
the plaintifl”s ſuit, becauſe the plaintiff had not proceeded t 
judgment in due time. The plaintiff having ſigned an tel. 
locutory judgment againſt the defendant, then a priſoner in the 


 King's-bench, in Michaclmas term laſt, the defendant, in mo 
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o ſzve the expence of a writ of inquiry, and proceeding to 
fnal judgment in the regular way, propoſed to the plaintiff to 
make 2 confeſſion of the judgment. The plaintiff's attorney, 
in conſequence of a letter ſent to him by the defendant for that 
purpoſe, went to the defendant in the King's-bench, and 
offered him a cognovit to ſign for 200). with a defeaſance on 
payment of 491. 128. (admitted to be due), and 81. 58. for the 
colts. The defendant, after making an objection ro the coſts, 
which he afterwards waived, objected to the cognovit, and de- 
fired ta have time to ſhow it to his attorney; but, on the plain- 
it's attorney telling him that it was unneceſſary, he ſigned the 
gu, no attorney on his behalf being preſent. The preſent 
pplication was made on a rule of this Court, 15 Car. 2. (J). 
Un ſhewing cauſe, it was inſiſted that the rule of Court only 
extended to the cafe of a priſoner while in the cuſtody of a 
half, or ſheriff's officer. The Court ſaid, that this caſe was 
yor rictly within the rule; but that, in ſuch inſtances to 
which the rule did not apply, each caſe muſt depend on its own 
rarticular circumſtances, for that they were to guard againſt 
the acts of deſigning perſons on men who were under the preſ- 
{ure of diltrets and impriſonment. They thought the plaintiff's 
utorney had acted improperly in taking a cagnovit for 2001, 
Jotwichſtanding there was a defeaſance, no attorney being pre- 
ent on the behalf of the defendant : and they were about to 
"ake the rule abſolute on that ground, when it was ſuggeſted 
5 the counſel for the plaintiff, chat, as the rule was drawn up 
& the ground of irregularity, the defendant was not ſtrictly 
22itled to make it abſolute on the latter ground; but he offered 
v have the judgment altered to 491. 128. inſtead of 200l. the 
pantiff paying the coſts of this application, by allowing it out 
« the debt, which 7 he Court ordered. | 
and when a defendant in cuſſody executes a warrant of at- Hutſon . Hur- 
ey to contets a judgment, it is not ſufficient, if it be in the „ 
*:(ence of the plaintiff's attorney only, theugh the defendant og, Reh. 7. 
ment to his acting as his attorney al/o. 
but if a defendant in cuſtody being about to execute a war- ſeyes, one, &c. 
nt of attorney to confeſs judgment, is informed that it muſt 7: Boorh, 
dene in the preſence of an attorney on his part, and he 58 Geo. 3. C. K. 
— 1 Paul. & Bp. 


| 7 . . . 
, ary Toarrant 16 actnowwledg? ud ment, but in the preſence Ot an 
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thereupon produces a perſon as ſuch, in whoſe preſence hems 
cutes the warrant of attorney; THE CouURT will not ſet alk 
the proceedings thereon, becauſe the perſon ſo produced iy 
the defendant was not an attorney; for the Court will ng, 
for the purpoſe of ſuch a motion as this, doubt that ſuch yer. 
fon was an attorney. The application being founded ona 
attempt to cheat the plaintiff; and they diſcharged the ml 
with coſts in this caſe, 
Morley z.. Ihe ſtat. 32 Geo. 2. c. 28. reſpecting the impriſonment d 
1 the perſons of debtors, is to be conſtrued favourably. By th 
Vaughan, a pri- 32 Geo. 2. c. 28. © for relief of debtors with reſpect to the ins 
foner, Hil. Ter. cc priſonment of their perſons,”” a debtor charged in execution 
10 Geo. 3. E R. for any ſum not exceeding 1ool. may exhibit a petition to te 
4 Burr. 2525. . 
Court from whence the proceſs iſſued: but he ſhall give m. 
vious notice of it, in writing, figned with his name, to all hi 
creGitors, “ fourteen days at leaſt, before any ſuch petition ſhall 
« be preſented and received.” This priſoner Haug hn 
having been brought up, a few days ago, to be diſcharged upon 
this act of parliament, it appeared that the notice he had given 
was only thirteen days before he exhibited his petition ; unle 
the firſt and laſt days ſhould be, both of them, included: ſ 
that it became a queſtion, © Whether he had given „cin 
« notice, purſuant to the directions of the act of parliament” 
THE CouRT rather inclined to the favourable fide, for the be. 
nefit of the priſoner and the furtherance of the kind intention f 
the legiſlature. However, they adjourned the matter to enquire 
how the court of Common Pleas acted upon the like occz- 
ſions. Afterwards, Y aTEs, J. obſerved, that upon returns t» 
writs of mandamus and ſcire facias, the rule was © that there 
« muſt be fifteen days between the teſte and return: and 
Ir in practice, there were only fourteen; one of the firſt or 
laſt being always included. So upon a fuperſedeas for want d 
declaring before the end of two terms, one of the two terms 1s 
always included. By analogy, therefore, to theſe inſtances, he 
thought the Court might, in favour of liberty, make the com» 
putation in the preſent caſe ſo as to include one of the days 


He choſe, however, to lay hold of a circumſtance which , 55 
fered in the preſent caſe; namely, that above fourteen days this { 
notice had been given in a former term; though not ing Wi TA 

done upon it, by-reaſon of the priſoner's not having annexed! a 
ſchedule, as he had in reality no effects, and bad therefor de 
omitted to annex a ſchedule in the requiſite form: upon the 50 
diſcovery of which miſtake, the priſoner gave this new notice; oa; 
having then only thirteen days remaining. And YATES, þ out 
thought this was enough to ſhew that there was 10 ſurpriut ©; 
upon the plaintiff, nor any intention of ſurprizing him; gin 
though he acknowledged, that, ſtrictly ſpeaking, t 2 char 
cient notices could not amount to one good one. WILLES I price 


coming 
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Neomung into the ſame ſentiment; and the plaintiff's attorney 

ot diſputing it; the 2 aner was diſcharged. FE 
A fugitive ſurrendering himſelf to the Fleet, under the in- 05 Eyles, 

folvent act, 12 Geo. 3. c. 23. was held not to be a priſoner in, p Geo. 3. C. B. 

cuſtody of the warden, nor liable to be charged with a decla- 2 Blact. Rep. 
ation, This was a ſpecial action on the caſe, againſt the 97% 

warden of the Fleet for refuſing to receive a declaration to 

charge one argon? then in his cuſtody, but ſuffering him to 
eſcape and go at large; and for making a falſe return to a writ 

of habeas corpus ad reſpondendum. The defendant pleaded the 

general iſſue, and on the trial of the cauſe, the jury found a 

verdict for the plaintiff with Gol. damages, ſubject to the fol- 

lowing caſe. On the 28th of Auguſt, 1773, John Morriſon 

was arteſted in Fleet-lane, within the rules of the Fleet, on a 
King's-bench latitat indorſed for Sol. at the ſuit of the now 
plaintiff Smith, Aforriſen ſaid he was a priſoner in the Fleet, 

and tie officer went with him to the gate, where Grove, the 
turnkey, examined his books, and ſaid he was a priſoner, had 

San (ip as a fugitive under the infolvent debtors? act that 

morning, and turned kim into the priſon, and locked him in. On 

the 1ſt of September, 1773, the plaintiff made affidavit of his 

debt in the Common Pleas before Mr. Juſtice G24, and en- 

tered a declaration with the prothonotary indorſed for gol. and 

tendered a copy thereof to Grove, the turnkey, with his fee; 

who made anſwer, that they never took declarations againſt 
fugitives, and would not receive it; but the plaintiff's attor- 

ney left it with one ſhilling on the table. The caſe ſtated, 

that it is not, nor ever has been the practice in the Fleet pri- 

bn, for fugitives, ſurrendering under or by virtue of the inſol- 

vent debtors” act, to be locked up or confined as priſoners, nor 

bo they give ſecurity for the rules. That Morriſan went 

Way out of the rules of the Flzet, and did not take the benefit 

o tie inſolvent act, and it is not known what is become of 

im. THz QUESTION was, If the plaintiff is entitled to re- 

cher? And for the plaintiff it was argued, That the turnkey 

laying acknowledged Morriſon as his priſoner, received him 

hom the officer, and locked him into the priſon, defeating 
bereby and eluding the proceſs of the court of King's-bench, 

als ſhould charge the warden, and make him liable to anſwer for 
Jerrijon as his priſoner. PER CURIAM: However wrong the 
une) Grove may have behaved in protecting Morriſon from 

the King's- bench proceſs, the queſtion now before the Court 

b only, \Whether the warden was liable to receive a declaration 


| unit him? The inſolvent act ſuppoſes that fugitives were 
1 Ut of the reach of their creditors, and gives them an option 
. o teturn and ſurrender themſelves, for the mere purpoſe of 
x. Saning a diſcharge. The priſoners who are liable to be 
| charged with declarations (as of courſe), mult be ſuch as are 


Piloners upon meſne proceſs or proceſs of execution in a civil 
ſuit 
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ſuit (1). A priſoner, committed for a crime or contemyt, 
cannot be charged without ſpecial leave of the Court. A fi- 
gitive is not a priſoner upon any proceſs, but a mere volun. 
teer. He may come and go when he pleaſes; but by going 
he forfeits the benefit of the act. He is therefore not pro. 
perly a priſoner in the cuſtody of the warden, nor liable to be 


charged with a declaration. Conſequently there muſt be 


Peter Gander*s 
caſe, Mic, Ter. 
6 Geo. 3. B. R. 
3 Burr. 1809. 


Wemys v. 
Linzee et al. 
Hil. Ter. 

20 Geo, 3. B. R. 
x Deng. 324. 


are to have one eighth divided amongſt them. Fifth ny 


judgment of nonſuit. 
So, in this caſe, it was held that a party not in actual cuſ. 
tody, but only in a lock-up houſe, was not ſuch a priſoner 2 


to be entitled to his diſcharge under the inſolvent debtors a, 


1 Geo. 3. c. 17. 
Prizes. 


CAPTAIN of marines, who happens to be on board: 

man of war.when ſhe takes a prize, but does not belong 
to her complement, ſhares only as a paſſenger.—At the be. 
ginning of a war, it is uſual to paſs an act of parliament, au- 
thorizing the king to order the diſtribution of the value of 
prizes to the officers, ſeamen, marines, and ſoldiers, on board 
the ſhip or ſhips by which the prize was taken, in ſuch pro- 
portions, and after ſuch manner, as he ſhould, by proclams- 
tion, order and direct. Such an act had paſſed on the rup- 
ture with France, anno 1779, and a proclamation was iflucd, 
in the uſual form, dividing the perfons entitled to ſhare in 
prizes into five claſſes, and fixing a certain proportion for 
each claſs. The deſcriptions of the ſecond and fifth claſſe 
were as follows :—Second claſs—< The captain of marines and 
& land forces, fea lieutenants, and maſter on board.” The) 


« The trumpeter, quarter gunners, carpenter's crew, ſteu- 
c ard's cook, armourer, ſteward's mates, cook's mate, gun- 
« ſmith, ſwabber, ordinary ſeamen, and marines, and other 
« foldiers, and all ether perſons doing duty and aſſiſting u 
« heard.“ - This claſs is to have two eighths divided amongſt 
them. Upon an advertiſement in the Gazette for the diſtii- 


| bution of prize money to the company of the Surprize ff 


gate, the plaintiff, who was a captain of marines, and acci- 
dentally on board of the Surprize frigate, at the time of the 


capture, came and claimed a ſhace, when the defendants of- 


CG 


(1) Bur fee 1:{kinſon v. Jaques, ante, vol. I. p. 670, where it was held 
that any one within the walls of a priſon, though not actually a priſoner 
there, may be detained, 8 | * 

| of 


+ 
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fred him the proportion of perſons in the hi claſs. He in- 
WE {ted he was entitled to be ranked in the ſecond, as a captain 
of marines on board at the time of the capture, and to be paid 
W accordingly, though not an officer belonging to the comple- 
W ment of marines on board of that ſhip—the ſhip's comple- 
ment being under the command of a Lieutenant Moriarty. 
This being refuſed, he brought the preſent action, which came 
oa to be tried before Lord MANSFIELD, at Guildhall. The 
E queſtion turned on the nature of the marine ſervice. Every 
paſſenger who is accidentally on board a king's ſhip during an 
engagement does duty, and is therefore entitled to ſhare in the 
fifth claſs, but it was ſaid, on the part of the plaintiff, that 
| being an officer of ſuperior rank to the lieutenant of marines 
© 20/5 belonged to the. Surprize, he ſuperſeded him of courſe, 
when he came on board, and was therefore, at the time of the 
capture, to be conſidered as commanding the marines. But 
it appeared by the regulations of the navy, that no officer of 
marines, above a lieutenant and his party, can be allotted to 
any ſhip under 50 guns. For the defendants, ſeveral officers 
of high rank in the navy were examined (among others Ad- 
mirals Montague, Barrington, Evans, and Campbell), but 
who alſo ſpoke chiefly to their opinion, which was clear 
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againſt the claim of the plaintiff, and that a ſupertor officer of = 


marines, coming on board by accident, does not command the com- 
piement belonging to the ſhip, Lord MANnsFiELD, in ſum- 
ming up to the jury, ſaid, the queſtion was of a delicate na- 
ture, as the diſcipline on board his majeſty's ſhips was neceſ- 
farily involved in it: and he ſeemed of opinion with the de- 
fendants; but the jury, after going out for ſome time, found a 
verdict for the plaintiff. A new trial being afterwards moved 
for, Lord MAaxsFlELD ſaid, the queſtion was of conſider- 
able public conſequence, and that farther enquiry might 
throw light upon it. He, therefore, thought it ſhould be ſent 
back to a jury, without the prejudice of any opinion. Rule 
abſolute (1). | 852 | | 

If a prize is taken by two or more privateers, they are to 
ſtare proportionably according to the number of men of which 
their reſpective crews conſiſt. In an action for money had 
and received, the caſe was this: Two leiter of marque ſhips, 
one called the Henry, belonging to the plaintiffs, the other 
called the Two Brothers, which belonged to the defendant, 
| had taken the Gaſton, a French Eaſt-Indiaman, and the de- 
fendant, in the character of agent, had received the prize- 


— ——— — 


— 


10 The new trial came on at Guildhall, before Lord Mang ld, on 
4101-439 the 29th of May, and the defendants having given evidence of 
inſtances in which officers, under the ſame circumſtances with the plain- 
tif, had only ſhared in the fifth claſs, and having proved that he had 
not, n kact, acted as commanding the marines on board the Surprize, a 
verdict was found for the defendants. 5 

o. V. N money 


— 


Roberts et al. v. 
Hartley, 

1 Ter. 
20 Geo. 3. B. R. 
1 Doug. 311. 


alſo refuſed to allow the commiſſion, on the ground that the | 
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money for both. The plaintiff demanded his ſhare, and the 
defendant was willing to pay him what he {the defendant, 
ſaid he was entitled to, after deduCting 5 per cent. for com- 
miſſion, which he claimed as agent. Thi plaintiff inſiſted 
upon a larger proportion than what the defendant offered, and 


defendant had no authority to act as his agent. The defend. 
ant had paid into court what he admitted to be due, and ths 
Jury found a verdict for him. It was now moved for a rule 
to ſhew cauſe, why there ſhould not be a new trial, upon tuo 
grounds. 1ft, Becauſe, according to the evidence given at 
the trial, the plaintiff's ihip had forty-five men on board, and 
the defendant had only allowed as if ſhe had had forty-four, 
2dly. Becauſe the defendant had no claim as agent. In ſap- 
port of this laſt ground, he offered to read an affidavit of the 
plaintiff's denying the appointment of Hartley to be agent, 
Lord MaNSs FIELD: The parties came to trial on two quel- 
tions. 1. Whether the defendant was agent? 2. What was 


to be the rule of diviſion between the two joint captors? 


Upon the laſt, after a good deal of evidence from perſons con- 


verſant in the diſtribution of prizes, it came out, and was 


agreed upon on both ſides, on the authority of a caſe befor: 
me at the Cockpit, that, where there has been no ſpecial pro- 
portion of diſtribution agreed upon, the divifion ſhall be ac- 
cording to the number of men on board each ſhip. In the 
courſe of the trial it appears that both ſides had been under : 
miſtake, as to the number of the men in the plaintiff's fhip, 
and it was agreed that they were forty-five inſtead of fort) - 
four; ſo that the defendant had not paid enough into court, 
But I was of opinion, as this was a liberal action, it would be 


improper to permit the plaintiffs to have a verdict for what 13 


Johnſtone, exe- 
cutor of ſohn- 
ſtone, v. Marget- 
ſon, Tr. Ter. 

29 Geo. 3. C. B. 
1 Hen. Glact. 2 61. 


called a Norfoik great; that is, on a queſtion which neither of 
the parties had come to try (1). The queſtion on the agency 
was a very material part of the cauſe, but we cannot grayt 3 
new trial on the affidavit of the plaintiffs, who could not be 
examined at the trial. Rule refuſed :—BurT it was referred to 
the maſter to take an account if any thing, and what, was due 
to the plaintiffs; the defendant, in the mean time, not tv 
take out execution for his coſts till further order from tte 
Court, : | | 
During the late war, a flag-officer on a certain ſtation gat 
orders to a ſhip under his command to fail on a cruiſe ; atte! 
the orders were given, but before a prize was taken, he ac 
cepted another command; but no other flag- officer was appoint” 
ed to ſucceed him on his former ſtation : held that he was NC: 


entitled to one-eighth of a prize taken by the ſhip which failed | 


in conſequence of his orders, under the proclamation for the 
FRE TN * 7272 % — 


— — 


1) Fide Longchamp v. Kenny, ſupra, vol. I. p. 2822 
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diſtribution of prizes. — This was an action brought by the 
executor of the late Commodore Fohn/tone, againſt the prize 
agent, to recover 91 4l. being one eighth part of the money 
ariſing from the ſale of a Spaniſh ſhip, under the king's pro- 
clamation dated the 25th of June, 1779, for granting the diſ- 
tribution of prizes during the then hoſtilities with Spain. 
The declaration was for money had and received with the 
uſual counts. At the trial, a verdi& was found for the plain- 
75 ſubject to the opinion of the Court on the following caſe. 
n the 16th of December, 1780, the deceaſed being then at 
Spithead, and a flag- officer and commodore on the Liſbon ſtation, 
wrote an order to Capt. Mann, who was then commander of 
the Cerberus frigate, one of the ſquadron under the command 
of the deceaſed on the ſaid ſtation, to fail on a cruiſe ; which 
order was received by Capt. Mann, at Liſbon, on the 17th 
of 3 1781, who in conſequence of it failed on the 28th 
of January, 1781, and on the 25th of February, 1781, took as 
prize the Grana, a Spaniſh frigate. On the 3d of March, 
1781, Captain Mann arrived at Plymouth with“ the prize, 
and wrote to the deceaſed then at Spithead, informing him of 
his arrival. On the 19th of January, 1781, a commiſſion had 
been made out from the Admiralty, appointing the deceaſed to 
another command with certain other ſhips, among which the 
Cerberus was not included; which commiſſion he received on 
the 2d of February, 1781. After the 19th of January, 1781, 
no orders were addreſſed by the Admiralty to the deceaſed, as 
commander on the Litbon ſtation, nor was any other flag-offi- 
cer appointed to that ſtation. The firſt clauſe of the procla- 
mation material to the preſent queſtion, was that which di- 
rected that after the produce of any prize ſhall be divided into 
eight equal parts, «The captain and captains of any of our 
+ ſaid ſhips and veſſels of war, who ſhall be actually on board 
< at the taking of any prize, ſhall have three eighth parts; 
but in caſe any ſuch prize ſhall be taken by any of our 
* ſhips or veſſels of war under the command of a flag or 
© flags, the flag-officer or officers, being actually on board, or 
* directing and aſſiſting in the capture, ſhall have one of the 
* faid three eighth parts, the ſaid one eighth part to be paid to 
uch flag or flag-officers in ſuch proportions, and ſubject to 
* ſuch regulations, as are herein after mentioned.“ The next 
Clauſe was in the following terms, © We do hereby will and 
direct, that the following regulations ſhall be obſerved con- 
* cerning the one eighth part herein before mentioned. to be 
granted to the flag or flag-officers who ſhall actually be 
on board at the taking of any prize, or ſhall be directing or 
* athiting therein; firſt, that a flag- officer commander in chief, 
* when there is but one flag-officer upon ſervice, ſhall have 
to his own uſe the ſaid one eighth part of the prizes taken 
Aby ſhips and veſſels under his command: Secondly, that a 
| N 2 £6 flag- 
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« flag-officer ſent to command at Jamaica, or elſewhere, ſha} 
« have no right to any ſhare of prizes taken by ſhips or vel- 
« ſels employed there, before he arrives at the place to which 
« he is ſent, and has actually taken upon him the command: 


„ Thirdly, that when an inferior flag-officer is ſent out to 


cc reinforce a ſuperior flag-officer, at Jamaica, or elſewhere, 
« the ſuperior flag-officer ſhall have no right to any ſhare of 
« prizes taken by the inferior flag- officer, before the inferior 
te tlag-officer ſhall arrive within the limits of the command of 
<« the ſuperior flag-officer, and actually receive fome order 
« from him. Fourthly, that a chef flag-rfficer returning home 
« from Jamaica or elſewhere, ſhall have 9 ſhare of the prizes 
« taken by the ſhips or veſſels /z/t behind to aft under another 
& command. Lord LouGHroROUGH delivered the judgment 
of the Court. On the argument, it was contended on behalf 
of the plaintiff, that the late Commodore Johnſtone was en- 
titled to one eighth part of the prize taken by Captain Wann, 


under that clauſe of the proclamation which gives fuch ſhare 


to the flag-officer who ſhould be actually on board, or direct- 
ing and aſſiſting in the capture. It was alſo contended that 


the regulation reſpecting a flag-officer returning home was ap- 


plicable to this caſe, and in favour of the plaintiff. That re- 


gulation is, that where a flag-officer is fent out to command 


on any ſtation, he ſhall have no ſhare of any prize taken by 
ſhips employed there, before he arrives at the place to which 


he is ſent, and actually takes upon him the command; and that 


a flag- Officer returning home ſhall have no ſhare of the prizes 
taken by the ſhips or veſſels left behind to act under another 
command. But it was ſaid, that as the order was given by 
Commodore Fo-n/7one, and as the cruiſe began under his com- 
mand, and no other flag-officer was appointed to ſucceed hin, 
his command mult be underſtood to have continued while the 
capture was made, and therefore the plaintiff was entitled to 
recover. On the part of the defendant, it was argued, that by 
the clauſe of the proclamation under which the right of Cap- 
tain Mann attached, three eighths of all prizes were given to 
the captain on board at the time of the capture, with an ex- 
ception only of the caſe of a flag-officer being actually on 
board, or directing and aſſiſting in the capture, who in fuch 
caſe was to have one of thoſe three eighths; and therefore to 
give a flag- officer any title to ſuch ſhare, it was neceſſary that 
the ſhip ſhould be actually under his command at the time of 
the capture, but where he had quitted the command he could 
not be entitled. I am to declare the opinion of the Court, 
that under the proclamation Captain Mann had a right to the 
whole three eighths. To entitle any other perſon, it was ne- 
ceſſary that two things ſhould concur, namely, that both the 
order fhould be given, and the capture made, "under the actua! 


command of 3 flag- oſſiccr, though it need not be _— a 
| m 
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fame flag. The queſtion then is, Whether the commiſſion 
ſent from the Admiralty on the 1cth of January to Mr. 
Jobn/lone, appointing him to take another command, did not 
amount to a determination of his command on the Liſbon ſta- 
tion? On this, our opinion is, that by fair and natural pre- 
ſumption, though it does not follow as a ſtrict neceſſary con- 
ſequence, when the Admiralty gives an order to an officer to 
go to the weſt ward, who before commanded to the eaſtward, 
all his former duty ceaſes, unlefs there is ſome ſpecial reaſon 
to prove the contrary, from the time he accepts tha other 
command, We therefore think in the preſent caſe, that as 
the prize was taken when Commodore F-hn//-ne was not 
commander on that ſtation, there muſt be (1) judgment tor 
the defendant. 

The captain of a ſhip actually on board at the time of a The Hog. S. H. 
capture, is entitled to prize: money, though under arreſt at the e, 
time, and though another officer has been ſent on board to com- n of the Hon. 
mand the ſhip.— This was an action of umpſit brought by the Capt. T. Lum- 
direction of the court of Chancery to try. 1{t, Whether or not 5 3 
the plaintiff were entitled to a captain's ſhare of certain prize- 3 Geo. 3 BR. 
money amounting to 14161. 138. 4d. in reſpect of his majeſty's 8 Ter. Rep. 224, 
ſhip Iſis, one of the ſquadron commanded by the late Com- 
modore John ſtane? 2dly, Whether or not the defendant were 
entitled to ſuch ſhare of the prize- money? On the trial, a 
verdict was found for the plaintiff, ſubject to the opinion of 
this Court on a ſpecial caſe, In Auguſt, 1780, the defendant 
was appointed by the lords of the Admiralty, captain of the 
Iſis, and in March, 1581, he failed with ſeveral other ſhips 
under the command of Commodore Johne on an expedi- 
tion againſt the Cape of Good Hope. On the 16th of April, 


ü * — 


(1) Pigot v. White, Eaſler, 26 Geo. 3. B. R. This was an action of 
al/rmffit tor money had and received, to the uſe of the plaintiff. At 
the trial, a caſe was referved for the opinion of the Court, which 
was in ſubſtance as follows: „ that Admiral Digly was in July, 
1782, commander on the North American ſtation; that on the 7ih 
September, Admiral Pit ſuperſeded Admiral Dey, and took him 
under command; before winch time Admiral D:2by had ſent out 
cruiſers which, after that date, took ſeveral prizes. The queſtion was, 
Whether Admiral P.got was entitied to a ſhare of theſe prizes, as 
commander. in- chief?“ CVURIA: In many caſes of prize, the value of the 
prize in queſtion, and the hardihip, have. occalioned authoritative expla- 
nations by the king. But in a caſe like the preſent, there was no doubt 
from the beginning, but that the admiral in command was always entitled 
to a ſhire, Formerly indeed, the moment an admiral was appointed 
10 2 command, he ſharcd in all prizes taken on that ſtation, even before 
ne ſoined. But that is altered, for they cannot now have a ſhare of 
Fes null they come within the limits ef their command, It is no mat- 
ter who gave the, orders, or who ſent them out. The plaintiff was com- 
mando jn chief at the time the prizes were taken, and therefore he is 
tertainly entitled to the prize- maney.—- Poſtca to the plaintiff. 
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1781, the fleet, having been attacked by a French fleet in Port 


Praya Bay, put out to ſea in purſuit of the enemy and re- 
turned to Port Praya on the 2oth of April. On the next 
day, Commodore Johnſtone put the defendant under arreſt to 
be tried by a court martial on a charge of miſconduct on the 
16th, for diſobedience of orders and ſignals, and appointed 
Captain Lumley, then maſter and commander of the Oporto, 
to command the Iſis, until a court martial could be holden on 
the defendant ; and on the ſame day, he appointed Mr. Linz: 
to command the Oporto. On the 2d of May, 1781, the com- 
modore failed from Port Praya, the defendant remaining on 
board the Iſis in a ſtate of arreſt, and on the 21ſt of ſuly, 


1781, his fleet captured ſome Dutch ſhips in Saldanha Bay, 


Captain Lumley then and until the 2d of June, 1782, acting 
as captain and commander of the Iſis. The caſe then ſtated 
the ſailing of the Iſis to the Eaſt Indies, with Captain Sutter 
on board, where in June, 1782, he was ſuperſeded by 8 E. 
Hughes, his return to England, trial, and acquittal, his action 
for damages againſt Commodore 7ob»/tone, and the reſult of 
thoſe proceedings. [See ante, vol. I. p. 31, 33, and 1 Bro, 


P. C. 756. 8vo. edit]. It then ſtated (inter alia) his majeſty's 
warrant, dated May 2oth, 1796, to the regiſtrar of the court 


of appeals for prize cauſes, directing that the proceeds of the 
prizes taken at Saldanha Bay ſhould be divided “ between the 
„ army and navy employed in the ſaid expedition, &c.;“ and 
that in purſuance of his majeſty's proclamation, dated the 


27th of December, 1780, the commanders of ſhips ſhould 


tranſmit to the commiſſioners of the navy, a liſt of the names 
of all the officers, ſeamen, &c. and others, who were actually 
on board at the time of the capture, and that ſuch lift ſhould 


contain the quality of the ſervice of each perſon on board, &c, 


The caſe then ſtated that Captain Lumley tranſmitted a book 
or prize-lift to the commiſſioners of the navy, ſigned by him- 
ſelf v as acting captain,“ containing the names and quality of 
all the crew on board the Iſis at the time of the capture, in 
which lift Captain Lumley's name was not inſerted, but in 
which that of Captain Satten was inſerted as captain: but in 
another « liſt of ſupernumeraries borne for wages and victu- 


' « als'' the name of Captain Lumley was inſerted as © acting 


captain. That in the pay-book of the Iſis, ſigned by 
Captain Netunham who ſucceeded Captain Lumley, Captain 
Sutton is entered as captain of the Ifis from the 28th of Au- 
guſt, 1780, until the 2d of June, 1782, during which time 
Captain Lumley was in the liſt of ſupernumeraries for wages 
and victuals, and from which time until the 3d of September, 
1782, Captain Lumley was entered as the captain. That the 
ſame entries were made in the mufter-book of the 11:5, deli- 
vered to the commiſſioners of the navy, and alſo in the pur- 


ſer's muſter-book, That the defendant received his pay 25 


captain 
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| eaptain of the Iſis from the date of his commiſſion until the 


day of his acquittal, the 11th of December, 1783, and had the 


| uſuzl allowances for ſervants during that period as captain of 
| the ſhip. That neither Captain Lumley or his repreſentative 


has ever received any pay for his ſervices on board the Iſis: 


| but if his muſter-books, ſlop- books, and other accounts during 


the time he aCted as captain on board that ſhip, were delivered 
and regularly paſſed, an order for payment muſt by the uſage 
of the navy be obtained from the lords of the Admiralty, and 
his repreſentative would be paid from the 211t of April, 1781, 
to the 2d of June, 1782, as any other captain of a king's ſhip 
of the ſame rate; from the 2d of June, 1782, he would be 
paid for his ſervices in the ordinary way without any order 
from the Admiralty, if his mufter-books, flop- hooks, and 
other accounts were delivered and regularly paſſed. The 


| caſe alſo ſtated that in 1785, the late Lady Scarborough, the 


adminiſtratrix of Captain Lumley, brought an action for Cap- 
tain Luniley's ſhare of prize- money againſt the prize- agents, 
who filed their bill of interpleader in chancery and for an in- 


junction; and in conſequence of the proceedings of that court 


the preſent action was directed to be brought. PER Cu- 
RIAM: If the queſtion were which of the two officers was 
the moſt worthy to receive the prize- money in diſpute, it 
would be difficult to decide, becauſe they were both officers 
of great merit and diſtinction in their profeſſion; for though 
a cloud hung over the head of the defendant for a certain 
time, his character was re-eſtabliſhed by the ſentence of the 
court-martial, by which he was honourably acquitted. But 
the queſtion before us depends on the act of parliament mo- 
delled by the king's proclamation ; and whoever anſwers the 
dcſcription in the proclamation is entitled to the prize-money. 
In confidering this queſtion, it is neceſſary to attend to the 
different dates ſtated in the caſe; on the 21ſt of April, 1781, 
the defendant was put under arreſt; on the 21ſt of July in the 
lame year, the capture was made which is the ground of the 
preſent conteſt; and the defendant was not ſuperſeded until the 
month of June in the following year. The title to prize- 
money does not depend on the actual exertions of the captor. 
It cannot be contended that every temporary abſence of the 
captain from the deck will deprive him of the profits of a 
capture; he may be diſabled by wounds, or any other ſick- 
neſs, from making any exertions, and yet in ſuch caſe he muſt 
ſhare in the captures that are made. Here it appears that at 
one time the defendant was put under arreſt, and that at a ſub- 
[quent time he was ſuperſeded : but in the interval between 
thoſe two periods who was the captain of the Iſis actually on 
bond? All the evidence diſcloſed in the caſe tends to ſhew 
that the defendant was. Certainly Captain Lumley ought 
ict to be prejudiced by any liſt that he may have inadver- 
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tently made: but here it appears throughout that the defend. 
ant was returned as the captain of the ſhip, and that Captain 
Lumley's name was only mentioned on the ſupernumerary lift, 


According to the caſe of /Vemyſs v. Linzee, every officer wha 


may be accidentally on board at the time of a capture is nit ex. 
titled to ſhare the prize-money as ſuch officer; but the perſon 
who ſtands on the ſhip's books in the ſituation of captain of 
the ſhip, and who is actually on board at the time of the cap. 
ture, is entitled to the captain's ſhare of the prize-money; 


and here the defendant anſwers that deſcription. It is ad 


mitted that the defendant is entitled to his pay as captain 
during his arreſt; and it cannot be ſaid that he was captain on 
board for one purpoſe and not for another. Suppoſe it had 
been made a queſtion whether or not Lord Pigot were enti- 
tled to his pay during the time he was under arreſt ; there is 
no doubt but that it would have been decided in his favour, 
for he continued governor though the hand of violence had 


laid hold of him. Here the defendant continued captain on 


board the ſhip, and is therefore entitled to the emoluments of 
his ſtation though he had no opportunity of exerciſing his 
power. In deciding this. queſtion, we cannot confider the 
hardſhip of the caſe : but even if we could, the defendant docs 
not appear in an unfavourable light ; it turns out that the de- 
fendant was put under an arreſt either by the miſtake or by 
the violence of the temper of the commodore, for he was ho- 
nourably acquitted by the court-martial ; and it having been 
decided by the court of Exchequer-chamber (1) that the de- 


fendant could not maintain any action againſt the commodore, 


it would be extremely hard on the defendant that he ſhould 
alſo loſe the profits of his office during the time he was under 


_ arreſt. . However, the opinion of the Court is not formed 


Macdonald v. 
Paſley, 

Mic. Ter, 

38 Geo. 3. CE. 
2 Pul, & Bo. 
161. 


belonging to Commodore Jobigſon's ſquadron, in 1781: the 


upon that ground, but on the ground that the defendant 
comes within the deſcription in the King's proclamation, of 
being the captain of the Iſis actually on board. Poſtea to the 
defendant. _ 

C. by virtue of an order from B. to receive all prize- 


money due to him, obtains three out of four inſtalments | 


due from A. to B. on that account; theſe payments are 
afterwards queſtioned by B. who brings his action againſt 
A. for the whole ſum, and at the ſame time C. demands the 
fourth inſtalment: an application to the Court by A. to ſtay 
proceedings in the action againſt him by B. on his paying the 


fourth inffalnent to ſuch perſon as they ſhould appoint, Was 


refuſed. — The plaimiff had been a ſailor on board the Romne), 


(1) Jobnſtonc v. Sutton, in error, ante, vol. I. p. 31, 33. 


defend- 
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tefendant was the prize agent of that ſhip. In 1789, the 
plaintiff made the following note :— . 


& Liverpool, Nov. 23, 1789. 

« Pleaſe to pay to Mr. Abraham Sep? or order, my ſhare 
« of prize-money for the Romney, tor prizes captured by the 
« fleet under Commodore Johnen, for which this thall be 
| « your diſcharge. | N 

| „ „From your humble ſervant, 
% To the agents for the ; his 
& Romney, London. % Joun + MAcDoONALD. 
mark. | 
« Witneſs, V. L. Mosley.“ | 5 


All the prize- money due to the plaintiff on account of the 
captures made in 1781 (which was payable by four inſtalments, 
viz. 31. 48. 4d., 21. 15s. 6d., and 31. 2s. 6d.) had been paid 
to one Grant, as indorſee of the above note, except the firſt 
inſtalment of 3l. 4s. The prefent action was brought by 
Macdonald againſt the defendant, for the whole ſum, and Grant 
at the fame time claimed the 3l. 45. ſtill unpaid, as due to him, 
A rule having been obtained, to ihew cauſe why, on payment 
of zl. 48. to ſuch perſons as the Court ſhould appoint, all fur- 
ther proceedings in the action ſhould not be ſtayed : it was con- 
tended, on ſhewing cauſe, that the payments to Grant could 
not diſcharge the defendant, fince the note on which they were 
made did not comply with the directions of 26 Geo. 3. c. 63, 
(1), and 32 Geo. 3. c. 34. which were paſſed to protect ſailors 
and marines from impoſition. EyRE, Ch. J. We ought not 
to decide againſt the plaintiff on this ſummary application. The 


ä te... 
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(1) By 26 Geo. 3. c. 63. ſ. 1. No letter of attorney or will made by 
any petty officer or ſcaman in the ſeryice of his majeſty, &c. to empower 
ay perſon to receive wages, pay, or allowances of money of any kind 
due for ſych ſervice, ſhall be good, unleſs made revocable. If made by 
any ſuch officer or ſeaman then in the ſervice of his majeſty, &c. ſuch let- 
ter of attorney or will muſt be ſigned before, and atteſted by the captain, 
&. and ſhall ſpecify the name ot the ſhip, and alſo the number at which 
the maker ſtands upon the ſhip's books; if made by any ſuch officer or 
ſeaman diſcharged from the ſervice of his majeſty, and within the bills of 
mortality, it ſhall be atteſted by an officer appointed by the treaſurer of 
the navy ; if at any of the ports where ſeamen's wages are paid, by the 
trealurer of the navy's clerk ; if at any other place, by the miniſter, &c.'* 
By . 2, „Every ſuch letter of attorney or will ſhall contain the name of 
the ſhip to which the perſon granting the ſame laſt belonged, the reſid- 
ence, profeſſion, or buſineſs of the perſon in whoſe favour it is made, and 
the day of the month, and place where it was executed.” By 32 Geo. 3. 
c. 34. f. 1. theſe proviſions are extended to marines; and by f. 2. No 
letter of attorney or order made by any petty officer, ſeaman, marine, 
de. ciſcharged from the ſervice of his majeſty, ſhall be good and valid, for 
receiving wages, prize- money, or other allowances of money due for ſuch 
lervice, unle!s atteſted by 2 clerk of the treaſurer of the navy, &c. 
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plaintifF ſays, that all the money which has been paid to Gay 

has been paid by the defendant in his own wrong. There is 

a great deal of colour for the argument which has been uſed re- 

ſpecting the nature of the authority under which theſe payments 

have been made. If the legiſlature thought fit to put a power 

of attorney under particular regulations, there is great reaſon 

to ſuppoſe that it was meant that the agent ſhould not be dil. 

charged by any thing leſs than a power of attorney. The de. 

fendant is not in that ſituation in which the Court ever does or 

can interfere, If he can ſhew that the payments have been 

made on good grounds, he may then bring the zl. 48. into 

court. Per Curiam: Rule diſcharged. 

bay as 1 And every inſtrument, by which a ſeaman or marine con- 
57 Geo. 3. B. R. veys his prize-money or wages in the hands of the public ofh- 
6 Jer. Rep. 426. cers, muſt be in the form preſcribed by the 26 Geo. 3. c. 63. 
and the other ſtatutes to which it refers. This action for 

money had and received was brought by the plaintiff to r:cover 

money advanced by him to one V. Scales, a marine, under the 

following order, directed to the defendant as. prize agent of the 

Thetis man-of-war, on board of which Scales had ſerved at the 

time the prize was taken, 


« Chatham, F ebruary Io, 1794. 


% Pleaſe to pay to Mr. P. Turile, ſerjeant- major of marines, 
cc 20l. and deduct the fame from the prize-money, when pay- 
e able, due to me for my ſervice as a private marine, &c. and 
accept this my order for the fame. 


(Signed) «© W, SCALES,” 


On tendering this order to the defendant on the 12th of Fe- 
bruary, he ſaid, he would ſtop the money when it became pay- 
able. Part of the money had been advanced before by the 
plaintiff, and the reſt was advanced afterwards, in conſequence 
of this anſwer. On the 14th, Scales was diſcharged from tne 
ſervice. After which he gave a regular letter of attorney to 
one Heyden, to receive the prize- money; in conſequence of 
which, the defendant refuſed to ſatisfy the plaintiff under the 
former order, conſidering it as no legal authority under which 
he could protect his payment, but paid the money under the 
warrant of attorney to Heyden, on the 25th of March, 1704. 
Lord KXeny;n nonſuited the plaintiff at the trial. On a rule to 
ſhew cauſe why the nonſuit ſhould not be ſet aſide, IT Was 
coNTRNDHV, that upon the conſtruction of the ſeveral acts 
relating to this matter, the order of the 1oth of Februar), 
given to the plaintiff by Scales, was a valid order, and that, 
therefore, the defendant was bound, in purſuance of his under- 
taking, to fatisfy it. The 26 Gez. 3. c. 63. enacts, that no 
letter of attorney made by any ſeaman, &c. ſhall be valid, un- 


leſs made revocable by expreſs words, nor unleſs ſigned cat 
an 
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ind atteſted by the captain, &c. The 32 Geo. 3. c. 34. ſ. I. 
Nertends the above proviſions to marines; and by ſ. 2. it is pro- 
vided, © that no letter of attorney or ORDER made by any ſea- 
man or marine, &c. diſcharged the ſervice, &c. {hall be valid 
bor receiving wages, prize- money, &c. unleſs ſigned before, and 
Jatteſted by a clerk of the treaſurer of the navy at the port, or 
by che inſpector of ſeamen's wills.” And by ſect. 7. it is fur- 
ther provided, & chat when any ſum not exceeding 71. ſhall be 
aue to any ſeaman or marine, &c. it ſhall be lawful for ſuch 
E ſeaman or marine.to give an order, in writing, for the payment 
| of the fame upon the treaſurer of the navy; which order ſhall 
be revocable, „in the caſe of powers of attorney, and {hall be 


parable to the perſon in ſuch order named, or to his order, and 


the fame ſhail be atteſted by the commander, &c.” By 32 
| Ge2. 3. c. 67. a new abſtract of the above laws and others of 
tie ſame ſort is enacted in lieu of the former one, under the 31 


Gez. 2, By that it is declared, tit. 15. © that ſeamen or ma- 
tines may grant erders inſtead of powers of attorney, in Caſes 


E where the wages due to them do not exceed 71. but ſuch orders 


cult be witneſſed, &c.” By tit. 17. * all wills, letters of at- 
torney, and orders, other than made agreeable to the aforeſaid 


directions, made by ſeamen or marines, &c. and all bargains, 


bills of ſale, or aſſignments, concerning the wages, or allow- 
aices of money due to them, &c. ſhall be null and void.“ PER 


CurtaM : The legiſlature have anxiouſly provided for thoſe - 


molt uſcful and deſerving bodies of men, the ſeamen and ma- 
tines of this country; for this purpoſe they have made regula- 
tions to protect their earnings from thoſe impoſitions which are 
too frequently practiſed upon them; and have, for their own 
benefit, impoſed various reſtrictions upon the modes by which 
they might transfer their property. If, therefore, they could 
{till convey ſuch property by inſtruments of leſs formality than 
that required by thoſe ſtatutes, it would operate as an entire re- 
peal of all ſuch ſalutary provitions. But this was not the only 
object of the legiſlature ; it was, at the ſame time, intended to 
guard againſt frauds and forgeries upon the navy- office, by 
which the public were defrauded of large ſums annually. Con- 
lidering the acts of parliament with a view to theſe two objects, 
lie deciſion of the preſent queſtion will not be found difficult. 
In eh, Ng remedial lazvs, it is a fettled rule of conſtruction to 
extend the remedy as far as the avords will admit : in doing 
Witch, it will not be a harth or overſ{trained conſtruction to ſay, 
that though the word oder does occur in one or two places, as 
Well as letter of attorney (and in one or two places only does it 
occur), yet by /etter of attorney, which is the general deſcription 
of inttruments in the acts, mult be intended not merely that 
inſtrument which, in point of ſtrict legal form, is known by 
dat denomination, but all written inſtruments or authorities 
„/ which ſeamen and marines could convey their * 
all 
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Fl. & BY. bered, that on the morrow of the Holy Trinity, before the 
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and under whieh the navy- office were bound to pay their d. 
mands. And this is clear, by what appears in the 7th ſeci. 9 
the 32 Geo. 3. c. 34. which, in enabling a ſeaman or marine ty 
give an order when the ſum due to him ſhall not exceed 71, {il 
requires certain formalities to be obſerved in making {ud 
order; and it would be very abſurd to ſuppoſe that the legill 
ture meant to guard againſt the ſmaller, but not againlt the 
greater, impoſition which might be practiſed, as well upon the 
navy- office as the marine himſelf. If that were fo, the whols 
policy of theſe acts would be defeared altogether. It is more 
reaſonable to conclude, that as letters of attorney and orders 
are of the ſame import and effect; that the legiſlature, under the 
general term of letter of attorney, meant to ſubject them all to 
the ſame regulations. On another ground, it may be doubted 
whether an action can be maintained on this order, which ig 
made at a certain time, and for a certain ſum which the defend- 
ant undertook to pay when the money {ſhould come into |!s 
hands : but, before that period, the perſon entitled revoked the 
former order, by giving a ſubſequent authority to another per- 
fon to receive the money. However, the queſtion is perfect 
Clear, on the conſtruction of the ſtatutes.-—Rule diſcharged. 


Prohibition. 


E The 1 HE court of Common Pleas has no power to iſſue an ori- 
op Dube - ginal writ of prohibition, to reſtrain a biſhop from com- 
pgs mitting waſte in the poſleſſions of his ſee ; at leaſt, at the ſuit 
38 Geo 3 C. B. of an unintereſted perſon. —« England, to wit. Be it remen- 


205. Right Hon. Sir James Eyre, knight, and his brethren juſt ces 
of our lord the king of the bench at Weſtminſter, comet 
Thomas Fefferſor, in his own proper perſon, and giveth tix 
Court here to underſtand and be informed, that whereas the 
Right Rev. Shute, lord biſhop of Durham, now is, and for the 

| ſpace of five years now laſt paſt hath been, biſhop of Durham, 
and during all that time hath been and ſtill is ſeiſed in his 
demeſne, as of fee in right of his biſhopric of Durham, of at 
in a certa n wooud, or parcel of wood ground, called Walking- 
ton Eaſtwood, in Walkington in the county of York, as be- 
longing to and parcel of tue poſſeſſions of his biſhopric, conta 
ing divers (to wit), 192 acres and one rood, and wherein, dur- 
ing all the tune aforeſaid, until the waſte hereinafter mentioned 
were large quantities of timber and wood growing, and in pat 
whereof there are ſtill divers large quantities of timber an 
wood growing; and that John Lockwood, gentleman, nod 


holds, and during all the time laſt aforeſaid hach held, the 
| 9 woo 
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wood or parcel of wood-ground, called Walkington Eaſtwood, 
25 lefſee or tenant thereof, under the ſaid biſhop of Durham. 
And whereas, by the law of this land, biſhops, or their leſſees 
or tenants, or any other perſon or perſons by their or any of 
their licence or authority, ought not to commit waſte in the 
E wood or wood-grounds belonging to and parcel of the poſſeſ- 
ſions of the biſhoprics of ſuch biſhops reſpectively ; the ſaid 
Lomas Fefferſon farther gives the Court here to underſtand and 
be informed, that the ſaid biſhop and the ſaid Fobhnr Lockwood, 
during the time aforeſaid, agreed between themſelves to ſell 
the timber and wood growing in the ſaid wood or parcel of 
wood-ground, and to divide the money ariſing from the ſale 
thereof between them, in certain proportions ; that is to ſay, 
one-third thereof to the ſaid biſhop, and the other two-thirds 
thereof to the faid P way Lockwood ; and, in conſideration 
thereof, to permit, ſuffer, and authoriſe ſuch timber and wood 
to be cut down, felled, and taken away by the vendees thereof 
to their own uſe; and the ſaid biſhop and John Lockwood have 
alſo agreed to grub up, eradicate, and deftroy the timber and 
wood growing on the ſaid wood or parcel of wood-ground, and 
to convert the ground and ſoil thereof into arable, meadow, or 
paſture ; and the faid biſhop and John Lockwood, or one of 
them, in purſuance of ſuch agreement, have or hath ſold the 
timber and wood growing in the ſaid wood or parcel of wood- 
ground to Leatham and William Briges, for a large ſum 
of money, to wit, the ſum of 3oool. to be therefore paid by the 
ſaid Leatham and William Briggs to the ſaid biſhop and 
the ſaid hn Leckavood, or one of them; and, in conſideration 
thereof, have permitted, ſuffered, and authoriſed the ſaid 
Leatham and William Briggs to cut down, fell, and take away 
to their own uſe, the ſaid timber and wood; and by virtue of 
the faid ſale, permiſſion, and authority, the ſaid Leatham 
and JV i/liam Briggs have cut down, felled, and taken away to 
their own uſe, the timber and wood growing, in great part (to 
wit), 138 acres of the ſaid wood or parcel of wood- ground; 
ad the ſaid biſhop and 7 Lockevord, or one of them, have 
or hath cauſed the ſaid laſt-mentioned timber and wood to be 


erubbed up, eradicated, and deftroyed, in order to convert, and 


baue, in fact, converted the ground and ſoil of the ſaid laſt- 
mentioned part of the ſaid wood or wood-ground into arable, 
meagow, or paſture; and the ſaid —— Leatham and William 
3rigys have declared, that they will, and do proceed to cut 
Own, fell, and take away to their own ule, by virtue of the ſaid 
ule, permiſſion, and authority, the timber and wood growing 
In the reſidue of the ſaid wood or parcel of wood-ground ; and 
the faid biſhop and the ſaid John Lockwocd do intend to pro- 
ceed in cauſing the ſaid timber and wood in the ſaid refiduc of 
the ſaid wood or parcel of wood-ground, to be grubbed up, 
eradicated, and deſtroyed, and in converting the ground = 
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ſoil thereof into arable, meadow, or paſture. Whereupon ty 


ſaid Thomas Fefferſony hereby humbly imploring the aid of thi 
Court, prayeth a remedy, and the writ of our ford the king 


prohibition, to prohibit the ſaid biſhop, the ſaid F9hn Locked, 
and the faid 
any further waſte in the ſaid wood or parcel of wood-grounl, | 


Leatham and William Briggs, from doing 


by cutting down or felling the {aid timber and wood then 
growing, or by grubbing up, eradicating, or deſtroying the 


timber and wood there growing, or converting the ground an 


ſoil thereof into arable, meadow, or paſture. And it ws 
granted, &c.” — The circumſtances under which the pretent 
application was made, as appeared from the affidavits on both 
fides, were as follow: The wood in queſtion, of which M. 
Lockwood had been leſſee under the late, and is now [c{ke 
under the preſent, biſhop of Durham, had, previous to the yer 
1793, been ſubject to certain rights of paſturage in the owner 
and occupiers of houſes and lands in Walkington. About 
that time an act was paſſed for the incloſure of the waſtes, open 
fields, and commons, in Walkington, and Eaſtwood was com- 
prehended therein. In the affidavits in ſupport of the rule 
it was ſtated, that at the time the above incloſure took place 
aſſurances had been given by Mr. Lzchwwood, that the wood in 
queſtion would not he cut down; but this was denied by thok 
on the other ſide; and proof adduced of Mr. Lockawocd's ever 
having exerciſed the right of cutting timber in Eaſtwood, 
There was no denial of the agreement complained of in the 
ſuggeſtion, between the biſhop and Mr. Lockwood, for cutting 


down the wood; but, on the part of the biſhop, it was ſworn, 
P Pz 


that the wood was in a very decayed ſtate; that ſeventy out of 


the 192 acres, of which it conſiſted, were to be replante,| 


which would produce timber of greater value than the whoie 
then ſtanding ; and that the reſidue, being employed in hi- 
bandry, would be for the advantage of the ſee. It appears, 
moreover, that Jef/er/or, in whoſe name the application v3 
made, was, with reſpect to the wood in queſtion, an unintereſes 
perſon. | TIE 

In Trinity term a rule was obtained, to ſhew cauſe why tie 
prohibition thould not iſſue, which was enlarged till this term, 
the parties undertaking not to fell any timber in the mea 
time. 

Accordingly, in this term, cauſe was ſhewn againſt the rule; 
and, on the argument, the counſel who oppoſed the rule made 
three queſtions, viz. | | 

1it, WHETHER a prohibition to ſtay waſte directed to: 
biſhop, can iſſue out of any court of common law? 

2dly, Suppoſing that any court of common law may gr 
it; whether it can iſſue out of the court of Common Fleas! 

3dly, Suppoſing the court of Common Pleas to have the 
power, whether they will grant it, under the Ciroumſtances o 


the preſent caſe? 


Prohibitton. 


AND THE COUNSEL IN SUPPORT OF THE RULE ſaid, that 
the queſtions of law were three: FIR Sr, Whether, in the caſe 
of a biſhop felling and grubbing up the woods of his fee, a pro- 
hibition will lie at all? sECONDLVY, Whether it will lie in the 
court of Common Pleas? THIRDLY, Whether it will lie in 
the court of Common Pleas without plea depending? After 
the caſe had been elaborately argued, IHE Cour delivered 
their opinion in the following manner: Eyre, Ch. J. (the 


other judges concurring).—One good effect which has 


ariſen from the length of this diſcuſſion is, that the way has 
been much cleared for the confideration of the preciſe queſtion 
before the Court; namely, WHETHER @ writ of prohibition 
hes in the court of Common Pleas to ręſtrain a biſhop from commit- 
ting waſte in the poſſeſſions of his ſee ? At common law, the pro- 
ceeding in waſte was by writ of prohibition from the court of 
Chancery, which was conſidered as the foundation of a ſuit be- 
tween the party ſuffering by the waſte, and the party commit- 
ting it, Tf that writ was obeyed, the ends of juſtice were an- 
ſwered ; but if that was not obeyed, and an a/zas and pluries pro- 
duced no effect, then came the original writ of attachment out 
of Chancery, returnable in a court of cemmon law, which was 
conſidered as the original writ of the Court. The form of that 
writ ſhews the nature of it. It was the ſame original writ of 
attachment which was and is the foundation of all proceedings 
in prohibition, and of many other proceedings in this court at 
this day. Si (1) A. B. fecerit te ſecurum, &c. tunc paue, 
Sc. qued fit coram juſticiariis noſtris, Sc. eftenſura quare 
feeit vaſtam, c. cautid prohibitionem naſtram, &©c. That 
writ being returnable in a court of common law, and 
moſt uſually in the court of Common Pleas, on the de- 
fendant appearing the plaintiff counted againſt him; he 
pleaded, the queſtion was tried, and if the defendant was 
tound guilty, the plaintiff recovered fingle damages for the 
waſte committed, Thus the matter ſtood at common law. 
It has been ſaid (and truly ſo I think, ſo far as can be collected 
from the text writers) that, at the common law, this proceed- 
ing lay only againſt tenant in dower, tenant by the curteſy, and 
guardian in chivalry. It was extended by different ſtatutes 
(2) to farmers, tenants for life, and tenants for years, and, I 
delieve, to guardians in ſocage. That which theſe ſtatutes 
dare by way of remedy was not fo properly the introduction of 
a new law, as the extenſion of an old one to a new deſcription 
of perſons ; the courſe of proceeding remained the ſame as 
before theſe ſtatutes were made. The firſt act which intro- 
duced any thing ſubſtantially new was that (3) which gave a 
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1) Erafton, lib. 4. Tr. 6. c. 18 & 19. 2 Lift. 299. Reg. 35 & at. 
(2) Marlbridge, c. 24. Cui. c. 5. 
3) Clouc. c. 13. : 
writ 
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writ of waſte, or eſtrepement, pending the fuit. It follows 
of courſe, that this was a judicial writ, and was to iſſue out gf 
the courts of common law; but, except for the purpoſe oi 
ſtaying proceedings pending a ſuit, there is no intimation in 
any of our text writers that any prohibition could iflue from 
thoſe courts. By the ſtat. of Welt. 2. 1 3 Ed. 1. the writ of 
prohibition from the Chancery, which exiſted at common lay, 
is taken away, and the writ of ſummons ſubſtituted in its place; 
and although it is ſaid by Lord Che, when treating of prohibi- 
tion at the common law, that it “ may be uſed at this day,” 
thoſe words, if true at all, can only apply to that very inettcctudl 
writ directed to the ſheriff, empowering him to take the - 
comitatiis to prevent the commiſſion of waſte intended to be 


done. The writ directed to the party was certainly taken 


away by the ſtatute ; at leaſt, as far as my reſearches go, no 
ſuch writ has iſſued, even from Chancery, in the common caſes 
of waſte by tenants in dower, tenants by the curfeſy, and 
guardians in chivalry, tenants for life, &c. &c. ſince it was 
taken away by the ſtatute of Weſtm. 2. Thus the common 


law remedy ſtood with the alteration above mentioned, and with 
the judicial writ of eſtrepement introduced pendente lite. As 
far as can be collected from the text writers of a very early 


period, and from the forms of proceeding contained in books of 
very high authority, ſuch as the Regiſter and Fitzherbert's 
Natura Brevium, it ſeems that there did not occur in practice, 
and that there was not, in fact, any remedy at common law 
againſt churchmen committing waſte, ſufficiently known for 
them to treat of. Bracton has two whole chapters in the 
fourth book, on the ſubject of waſte. His obſervations are 
confined to perſons liable to the action in the time of Hor. 3. 
and he (1) gives the writ of prohibition as the foundation of 
the ſuit. The Regiſter and Fizzherbert take no notice of that 
writ, becauſe they proceed upon the law as altered by the ſtatute 
of Weſtminſter 2. and accordingly conſider the writ of ſuu- 
mons as the foundation of the ſuit; but no one of them has 2 
writ directed againſt a churchman. It is not merely that theſe 
books are ſilent on the ſubject, but the caſe 2 H. 4. 3. (2) 
proves to demonſtration that ſuch a courſe of proceeding at th? 
common law againft churchmen was not in uſe at that time, 
In that caſe, T/irning, Ch. J. takes upon himſelf to pronounce, 
very authoritatively, that churchmen cannot be puniſhed at 
common Jaw, if they cut down all the woods of their eccle- 
liaſtical poſſeſſions. I will not fay that the law was fo, bu: 


— 


(1) Bradton, lib. 4. Tr. 6. c. 18. ſ. 2. 2 Inf. 299. 
(2) Where Thirning, Ch. J. and Tirevit, J. maintain, that though 
walic by a biſhop may be puniſhed in the Eccleſiaſtical Court, that à Pie“ 


hivitien will not lie. 
may 
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may ſafely make this int from his words, that ſuch a pro- | 


ceeding was not uſual, or in practice at that time. Our books 


are full of declarations that deſtruction and dilapidation are 


cauſes of deprivation in churchmen; and that affords ſome argu- 
ment to prove that waſte by them was not that of which it was 
{ſuppoſed the common law could take notice, ſince it was referred 
to another juriſdiction. It is not very conſonant with the ſim- 
plicity of the old law, to give two remedies for the fame evil : 
if a remedy was already provided at the common law, the eccle- 
ſiaſtical juriſdictions would not be allowed to interfere to the 
extent of deprivation. So, if there was an effectual remedy by 
the eccleſiaſtical cenſures to that extent, it affords a ftrong 
ground to infer, that there was no proceeding at common law 
in the ſame caſe. I cannot find, from the earlieſt writers, 
down to the 12th of Fac. 1. that it was ever underſtood or 
treated of in the books of common law, that any proceeding in 
waſte lay againſt a churchman. It was reſerved for the learn- 
ing and induſtry of that great man Sir Edward Coke, whoſe 

name ought never to be mentioned in a court of law without 

the higheſt reſpect, to bring to light the record of the parlia- 

ment-roll of 35 Ed. (1). Alter that record was brought to 
light 
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(1) PETITIONES IN PaRrLiaMEnNTO, A. D. 1306. 35 Edw. I. 
No. 45. Aut. Be“. — Voille noſtre Seigneur le Roy entendre qe Sire An— 
toyn Eveſq ; de Dorem waſt & deftruit tut le Boys àpurtenaunt a ſa 
lil en I'Eveſche Ce Dorem p doun & vent & mauveile garde & p 
attre forges de fer & de plume & de arder Carbons. E etre ce il charge 
es bondes del Elgliſe p d werſes miſes et taillages auxi bien des damages 
qe le Priour de Porem' & autre Gent ount deſrene vers lui devaunt les 
ſuſtices nre Seignc le Roy pur treſpas donnt ill eſt atteint, come d'autre 
manere de taillages, qui ſount ſi enpoveriz qil re pount lcur terre tenir 
count fi ure Seigar le Roy qe eſt avowe del Efgliſe avantdite ne y mette 
remedie l'Eſgliſe avantdite ſera diſherite & enpoverie en prejudice nre 
Scianr le Roy & de ſa Corone & du Chapitre de Doream. 

R-onfio.—Tta reſponſum eſt. Inhibeatur per breve de Cancellaria 
Enitcopo & miniſtris ſuis ne faciant vaſtum de contentis in petitione. 

A.D. 1306. 35 Ed. I. No. 39. Uror W:ll't le Mareſcball.— Ad peti- 
toem Beatricis que fuir,vxor Willi de Mareſchal petentis remedium fuper 
to, quod cum Ricus pater ejus feofaſſet &c. et poſtmodum ten' illa deve- 
neront ad manus Antonii Epiſcopi Dunolm' tempore cuyus dictus Willus 
vir favs obiit, poſt cujus mortem ſcquebatur ad Epm exizendo jus ſuum 
qui nichil ei inde facere voluit p quod ſupplicat Domino Regi de ſicut illa 
non habet aliam ſuſtentacoem quod remedium et jus ſibi fiat ne percat pro 


defectu. Et dicit quod dicta tenementa ſunt in Werk in Lyndale intra 


\ 53 TI > . , ; , : - 17 o ' * 
dertatem et ſunt in mant Rg is guul cum alis lerris que fuer ant in manu 


421 Epi infra eandem libertatem, &c. 
AD. 1306. 35 Edew. I. No. 77. Ball aus Hh Dueini. — Ad petitionem 


1 


ejoſdem Ballivi perentis. remedium ſuper eo quod cum Regzhis Libertas 


Fpatus capta fit in manu regis certis de cauſis. cuſtos dicti Epatus impen- 
„ vium Epiſcopum quod non potſit habere Curiam uam E.ron' ficor 
Yor 4 V. g 4 ; wail 
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light and conſidered, Sir Edward Cole, and the judges of hx 
time, thought themſelves warranted in making ſeveral vei 
important concluſions from it: firſt, they ſaid that the king's 
anſwer had a reference to the courſe of the common law]; they 


went further, and from thence inferred, that a writ of prohibi- 
tion lay at common law againſt a churchman who committed 


waſte ; they proceeded further ſtill, in concluding that fuch 2 
prohibition lay in the court of King's-bench; and, going one 
ſtep beyond that, they declared that ſuch a writ of prohibition 
being the king's writ, and founded on his right of patronage, 
any man might have it. In this manner may be explained ti 


| ſtrong language of Sir Edward Cole, as reported in 1 Rell. $6, 


« If any man will move it, I will grant a prohibition” (1), 
I do not perceive that it was obſerved at the time when this 
language was held, that ſuch had been the known courſe of the 
common law previous to the diſcovery of that record ; an ex- 
preflion which, according to the report of the fame caſe in 
2 Bulſt. 279. fell from Sir Edward Coke, and which confirms 


me in the opinion that it had not been fo underſtood by thoſe - 


Judges, is very remarkable. Sir Eduard Cole there fays, 
Wie will revive this procceding ;”* an expreſſion which leats 
me to infer, that if ſuch a remedy ever exiſted, it had been 
buried for three centuries in obſcurity. Let me now ſuppoſe, 
for a moment, that Sir Edward Cate and the judges of his time 
were right in their concluſions on that record; that there was 
a remedy at common law ; that ſuch remedy was the writ of 


' prohibition ; that the court of King's-bench might iflue it; 


and, laſtly, that any man who applied to that court might have 
it; Hill aue migſt recollect that we are ſitting in the court of Cen 


* r 


alli liberi dicti Epatus habent, & etiam idem Cuſtos levare facit blad. ad 
valenc. XL, ti de vil'anis dicti Epi pro ſuſtentatione Coronatorum & ſub- 
ballivorum Regis ibidem, & non diſtringit aliquem liberum ſeu villanum 


in qicto Epatu pro hujuſmodi ſuſtentacoe nifi tantummodo villanos didt! 


Epi. Et præterea idem cuſtos cepit in manum Dni Regis Burgum 
Dunelm', Deriington, Aukelond, Stoketon, & Gatitheved, & mercat' cn 


tolnet” in dicto Epatu & tenet Curias ibidem & capit proficua & jam duo 
Brevia de recto pendent in Curia ipfius Epifcopi & Ballivi ſui non pont 
ing redi cur” predictam ad faciend' partibus juſticiam : Item dictus cuſtss 
f-rfivit in manum Regis manerium de Sadberg cum wapentach' cidem 
manerio pertinen quod quidem manerium eft de novo perquiſit' de ante» 


ceſſoribas Domini Regis, & eſt extraneum regali libertati dicti Epatus Kc. 

Reſpon fi. Ita reſponſum eſt, Mittatur tub pede ſigilli Cancellar iftz 
petitio Rogero le Branbanzon & ſociĩis ſuis &c. coram quibus judicium 
redditum tuit de regali libertate capienda in manum Regis, & ipſi ſupet 
hoc ordinent remedium competens quoad omnes iftos articulos. 

(1) In 1 Rall. 86. ſpeaking of the writ of prohibition to a biſhop, he 
Jays, If any man will move it, I will grant it;“ and in 1 K 3% 
and 3 Buff. gi. © any one may have this writ againſt him (a vicar), fe 
at is the writ of the king.” 
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n Pleas and not in the court of King's-bench. All theſe ad- 


miſſions, therefore, do not prove that the court of Common 
Pleas can iſſue ſuch a writ; and, before we do iſſue it, that muſt 
be proved. I have watched the courſe of this argument, to ſee 
whether there was any inſtance, I will not ſay uſage, or even 
any adjudged caſe, but whether there was any inſtance to be 
found; where the court of Common Pleas had thought itſelf 
authoriſed to iſſue ſuch a writ, I find no ſuch inſtance. There 
being no ſuch inſtance, we might ſtop here; we might ſay, 
that the court of Common Pleas not being a court of original 
juriſdiction, but deriving its juriſdiction from the great ſeal, 
from the Officina Brevium, it muſt not take upon itſelf to iſſue 
writs of prohibition, becauſe they are iſſued by the great ſeal, 
or becauſe they may have been iſſued by the King's-bench, for 
reaſons which have not been diſcloſed, or which do not apply 
to the court of Common Pleas ; but, as the matter has been 
gone into fo largely at the bar, and is of importance, I will go 
4 little farther into it here, — Notwithſtanding the text writers 
on the common law, and Fizzherbert in his Natura Brevium, 
and the Regiſter, have no reference to any common law re- 
medy againſt churchmen committing waſte, yet there is much 
to be collected now, which will give great ſupport to the idea 
of dit Fdavard Che, that there was ſuch a remedy at common 
law. The firſt thing on which J lay great ſtreſs is, the record 


to be found in 2 Roll. Abr. 813. (1), of a proceeding in the 


caſe of an abbot in the king's patronage, to whom a- writ of 
prohibition is directed; and not only that, but there is a /cire 
facias to bring him in to appear and anſwer in the court of 
King's-bench for his defaults; fo that there is a formal pro- 
ceſs in prohibition at the common law under the great ſeal, 
with a /cire facias directed to the ſheriff immediately following 
the reference to the place where the writ is to be found. That 
is a record of an earlier date than 35 Ad. 1. being dated 
3 Ed. 1.; and, therefore, does ſeem to lay a foundation for the 
concluſion of Sir Zdward Coke, that the proceedings in 
35 Ed. 1. had a reference to the courſe of the common law. 


The reaſoning ſtated in the introductory part of the writ, on 


which it is founded, ſeems to contain fair common law grounds 
of argument. What is in the king's patronage ought to be 


* 


(1) Rex vicecomiti ſalutem: Cum ad nos providere pertineat ut 
Eice- moſina que de Patronatu noſtrorum Predeceſſorum & nottro fuit, in 
ſtatu debiro abſque vaſto venditione vel deſiruftione inde facienda con— 
ſerretur: tibi pre:ipimus quod non permittas quod Abbas de G. &c. ſui 
vaſtum venditionem vel deſtructionem faciant de boſcis dominibus homi— 
aibus pertinentibus ad Prioratum five cellam de L. quod eſt ce Patronatu 
roſtro & taliter te habere in hac parte ne pro defectù tuo vel Mioitrorum 
tcrum ad te nos graviter capere debeamus. Teſte Kege 3 Ed. 1. x 
Rat. Clauſarum memb. 10. Et la apres un Brief direct. al Vicount quod 
Scare faciat Abbati de G. & Priori cellæ ſuæ de L. quod ſint coram nobis 
'2 ocdabis ut ſuper defectibus, &c. reſpondeant, WE 

2 preſerved 
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preſerved in its proper ſtate, without alienation or deſtruction 


and this is perfectly conſiſtent with the whole ſyſtem of the 


common law, which, while it preſerved the immunities of the 


church, was extremely attentive to the prerogatives of the 
crown; whilſt it ſecured the churchman in the fulleſt enjoy- 
ment of the poſſeſſions of the church, it looked up with anxious 
care to the preſervation of the patronage of the king. When, 
therefore, I find a record of greater antiquity than the record in 
parliament of the 35 Ed. t. grounded on the principles of the 


common law, I cannot but think that it gives great ſupport to 
the opinion of Sir Edward Cole; and, though I am unable to 


explain how it ſhould have happened that no mention is made 
by text writers of ſuch a courſe of proceeding, and: though, 
probably, Sir Zdaward Cole never ſaw this record of a proceed- 
ing in 3 Ad. 1. yet I do not complain, or think that there was 
any thing o ihaſte or paſſion in the inference which his ſagacity 


drew trom the ſingle record of 35 Ed. 1. That record, how- - 


ever, only authoriſes a writ from Chancery; Sir Edward Cet- 
went further, and ſaid that it might iſſue from the court of 
King's-bench. When 1 look for the authority for that part 
of his propoſition, I do not find it. It ſeems pretty evident, 
that when he firſt mentioned that record in court, he did not 


perfectly underſtand it, and proceeded on a miſapprehenſion of 


its contents. He fays it was agreed in parliament, that the 
court of King's-bench ſtou!d iflue the writ, and that it was fo 
ordered, He could not have fuppoſed that the court of King's- 
bench was ordered by parliament to iſſue the writ, if the king's 
anſwer had been before him, “ Inhiteatur per breve de Cancel. 
laria.” Be vndertakes to ſay, that it was actually moved for 
in the King's-bench, and iſſued by that court; but not vouch- 
ing his authority, one may conclude, that it being ſo ancient : 
record he might have but confuſedly remembered it, and was 
only following up his firſt miſtake, and conſidering that as 
done, which, as he believed, was commanded to be done, 
When that part, therefore, of his propoſition comes to be exa- 
mined, it may be excecdingly doubtful, whether it de equally 
well founded with the other. It may be perfectly conſonant to 
the principles of the common law, that a writ of prohibition to 
a churchman ſhould iſſue from the Officina Drevium, from 
which all writs of prohibition iſſue, in all caſes at common 
law. Lord Keeper Coventry, it appears in Roll. Abr. 81% 
did afterwards iſſue ſuch a writ, which is a further confirma- 
tion of Sir Edward Che's doctrine to that extent; yet it dots 
not therefore follow, chat it may alſo iflue from the King's 
bench: but, when he goes one ſtep further, and fays that i 
may be had by any body, his aſſertion ſeems totally unſupported. 
I do not mean to pronounce that the court of King's-bench 
could not lawfully iſſue that writ, and that it could not iſſue it 
on the application of any man; but I do mean to ſay, that 1 de 
not perceive the reaſons for its ſo doing; and not 1 
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the reaſons, it becomes a very difficult thing for us in this 
court, by any analogy, to follow the court of King's-bench, 
If the queſtion ſhould ariſe there, they will conſider it, and in- 
form us on what grounds they proceed ; but, where the 
grounds of this procceding at preſent are involved in fo much 
obſcurity, ſo little known, ſo little underſtood, can the court of 
Common Pleas take upon itſelf to do, by analogy, what has 
been done by the King's-bench ? My brother Adair felt a dif- 
ficulty as to the King's-bench having granted the writ of pro- 
hibition in 35 Z#dzv. I. ariſing from the words inbibentur per 
breve de Caucellarid. He tried to explain it by a reference 
to a caſe in the Y<ar-book, 38 H. 6. 14. That caſe begins, 
& A prohibition was ſued out of Chancery, directed to the 
juſtices of the common bench to make attachment,“ &cz ; but 
the firſt line of that caſe, after all the pains we have taken, re- 
mains altogether unintelligible. He ſuppoſed the prohibition 
might be, in ſome manner, returnable in the King's-bench, 
and that, when it was there, that court would act upon it. 


But that proceeding muſt then have been in conſequence of a 


writ from Chancery coming to the King's-bench. Taking 
that to be ſo, though I never ſaw ſuch a writ, or heard of it, 
except in the Year-book I have alluded to, it will not ferve 
the purpoſe of the preſent application, which is an original ap- 
plication for a, prohibition in the firſt inſtance to this court. 
Here there is no commencement of a ſuit, no writ to us from 
Chancery to give us juriſdiction in the matter; if, therefore 
(though I have no idea that ſuch a writ could iſſue), the diffi- 
culty could be reconciled in that way, it would not avail in this 
caſe. lt is faid, that there is ſuch a cogent analogy between 


the proceedings of this court and the court of Kin,'s-bench in 


prohibition, that, if they could lawfully iſſue ſuch a writ, we 
ouzht to de fo likewiſe. Granting that they did iſſue ſuch a 
writ in the 12 & 13 Fac. I. as it appears from 1 Bu, and 1 
Rolle, 109. 335. they did, and that they meant to act on the idea 
which has been ſtated,-I can only conſider thoſe cafes as autho- 
rities ſo far as they go. But if the foundation on which they 
proceeded fails, thoſe caſes will fail alſo ; and, ſeeing how little 
has boen done upon them in later times, they do not now fur- 
nith that great weight of authority which will juſtify us in act- 
ing upon them. | have mentioned that there was another cafe 
lublequent to theſe, in the reign of Charles the Firlt, Roll. Abr. 
$13. where Lord Coventry thought proper to iſſue a prohibi- 
tion of waſte to a churchman under the great ſeal, on the appli- 
cation of the patron, "This, have ſaid (ante, p. 195), affords 
a further ſupport to the principle of an original remedy at com- 
mon law, which Sir Edward Coke, unafiited by, and, indeed 
Contrary to ail practice, molt ſagaciouſly inferred from the 35 
Edw. I.; but this does not aid the juriſdiction of the Ling's- 
dench. As to what the court of King's- hench afterwards con- 
Adered itſelf at liberty to do, in the Lord of Rutland's caſe, 
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I Keb. 557. that went no further than a rule to ſhew cause, 
and, therefore, much ſtreſs cannot be laid upon it. Tut 
QUESTION 18, /7hether, if the King*s-bench has done right, the 
Common Pleas aviil alſo do right in following its example ? I, who 
am not prepared to ſay that the King's-bench has done right, 
who ought not to ſay that it has done wrong, becauſe the mat- 
ter is not before me in a judicial way, cannot, on the ground of 
analogy, pronounce that the Common Fleas would be juſtihed 
in doing what is now required of it. I muſt keep in mind 
W:iat is faid by Bracton of this court,“ fine warrants juriſdic- 
tonem non. habet,”” and that the expolition of varranto, &c. by 
Lord Coke, 4 Int. 99. is, © that this court cannot regularly 
hold any common plea in any action, real, perſonal, or mixt, 
but by w:it out of the Chancery, returnable in this court.” 
And though he afterwards ſays, by way of exception to the 
general rule, that this court, without any writ, «may, upon 
ſuggeſtion; grant prohibition to keep as well temporal as cccle- 
ſiaſtical courts within their bounds and juriſdiction ”” yet it 
ſhould be remembered that the juriſdiction which we do exer- 
Ciſe in thole caſes is a juriſdiction which was eſtabliſhed after a 
great deal of {truggle and heſitation, even ſo late as the 7 Fer. l. 
on a reference by the chancellor to the judges of the King's- 
bench and Exchequer, It is true, that their anſwer is reported 
in general terms; but it is equally true, that Lord Ce intro- 
duces the ſubject when treating of the power of the Common 
Pleas to reſtrain eccleſiaſtical and inferior temporal courts ; and, 
therefore, the anſwer muſt be underſtood to be confned to that 
particular ſpecies of prohibition. Ihe circumſtance which has 
been infiſted upon, of this writ being for the king, rather mili- 
tates againſt the power of this court. The crown has its pe- 
culiar courts for prerogative proceſs, as the courts of King's- 
bench and Exchequer, or the court of Chancery. Bul tle 
court of Cominen Pleas is emphatically a court of pleas bel ef 
party and party; and, though the crown may elect to proceed here 
for the maintenance of its civil rights, yet the court of Cammmm 
' Pleas would be going out of its æuay, if, on the principle of this 
zoril being © for the king,” it ſhould, upon the ground of any 
analogy, take upon itſelf to ds what other courts have done. In 2 
caſe, therefore, where there is not practice to ſupport us, where 
we have not ſtrong lights to guide us, and analogies ſo com- 
plete and ſatisfactory as not to admit of being miſtaken, | cau- 
not but think i: the ſafeſt courſe for us to decline doing nod 
what it docs not appear that this court has ever done before. 
The conſ-quence is, that I think the court of Common Peas 
ought not to iſſue this writ of prohibition. HRarH, |.— 
Though many points have been properly made in this cauſe, 
and have been elaborately argued at the bar, yet I ſhall con? 
myſelf merely to the diſcuſſion of thoſe which principally affect 
the queſtion in the view wherein I ſhall conſider it. Previous 
to the enquiry, whether the biſhop of Durham is liable ye: ds 
| e | (bitio! 
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hibition for having felled the trees and grubbed up the woods 
in queſtion, it muſt be decided whether ſuch prohibition be 
grantable at the inſtance of Fefer/5n, a ſtranger, who is in 
nowiſe connected with this tranſaction in point of intereſt, or 
otherwiſe. A prohibition for waſte was certainly a common 
lay remedy ; it was, therefore, grantable at the inſtance of the 
party injured, and of no other perſon whatever. In anci-nt 
times it probably commenced in an original writ iſſuing out of 
Chancery; afterwards the Court itſelf granted it, on a fiction 
that an original writ had iſſued. In che books there are. ſome 
looſe dicta that an act of parliament and the common law 
ſhould reſpectively ſtand as originals according to the circum- 
ſtances of the caſe ; but this is not law, unleſs 1t be confined to 
prohibitions for exceſs of juriſdiction, and to reſtrain waſte, 
Recourſe has been had to reaſoning by analogy from the caſes 
of rectors; but no caſe has been cited, no precedent has been 
produced of a prohibition againſt a parſon to ſtay waſte in 
felling trees that was not granted at the ſuit of the patron or 
churchwardens. The report of Kvle v. Harvey, 1 Roll. 
335. is very looſe and inaccurate it is not ſtated on whoſe ſug- 
geltion the prohibition was granted; probably, it was at the 
inſtance of a party intereſted. The fame obſervation will 
apply to Coard's caſe, 2 Roll. 111. In Sacker's cafe, 3 Bulf. 
159, the prohibition was granted pendente lite. There being, 


therefore, no inſtance of a prohibition granted in any aralogous 


caſe, it remains to examine the caſe of ihe biſhop of Durham, 
35 Ed. 1. I ſhall take my Lord Cees own report cf this 
proceeding, & by which it appears,” ſays he, 11 C. 49. Liford's 
caſe, & that the parliament referred him to the ordinary re- 
medy of prohibition at common law.“ It does not appear 
even in this caſe who were the petitioners in parliament. it 
might be at the inſtance of the biihop's own tenants, who had 
common of eſtovers in his woods. Ihe commons made the 
application, for the commons were the great inqueſt of. the 
nation, Cutting down the woods at that time was no ſmall 
grievance, when the uſe of foſſile coals was not common. 
According to ſeveral books, it was faid by Lord Cote that a 
prohibition was afterwards granted in the King's-bench, 
though it is not expreſſed whether, on the application of the 
King, the tenants of the biſhop, or any other perſon injured by 
the ſpoil and waſte. It is however obſervable, that from tlie 
35 £4. 1. to the time of Lord Cote the precedent was never 
tollowed in a tingle inſtance. This appears by the avo val of 
the chief juſtice nimſelf, for he is made to ſay 2 Bulft. 279. 
& We will revive this again.” In the year-books 2 H. 4. 
Cited at the bar by the couuſel who 3 cauſe, it is ſaid by 
Thirning, Ch. J. that if a biſhop or archdeacon ſhall cut down 
all his wood, he thall not be puniſhed at common law: but 
this muſt be underttood according to the ſubject- matter, that 


hey thall not be ſubject to an action of waſte. —Thirning N 
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ſays, he ſhall not be puniſhed by the patron, nor by any other 
way. It does not follow that a prohibition will not lie at the 
inſtance of a party injured, becauſe a prohibition is not a pro. 
cedure for puniſhment originally, though it might follow in 
the caſe of a conrempt of the prohibition, "The opinion of 
Thirning was extrajudicial; it may however ſerve to ſhew the 
current opinion of the day. It remains to be conſidered whe- 
ther the circumitance of the king being intereſted will furniſh 
ground for the prohibition. This idea is founded on a dun 


of Lord Cœce, reported to have been uttered on a different oc- 


caſion, and principally referred to in 1 Rolf. 335. Any 
c perſon may have this writ againſt him (meaning Sacher), 
ce for it is the King's writ,” and the prohibition was not to 
waſte. By the king's writ he muſt be underſtood to mean a 
prerogative writ, for every writ is the king's writ, Does then 
this doctrine hold with reſpect to the other prerogative writs ? 
It is not applicable to the writ of mandamus in the Court of 
King's-hench, or to the writ of ne excat regno in a court of equity, 


Thoſe writs are only grantable at the inſtance of ſome party in- 


tereſted. The writ of habeas corpus from neceſſity can only 
be applied for on behalf of the party intereſted, Admitting 
that a ſubject cannot ſue an original writ in the king's name, 
the inference is, that he could not fue an original writ ifluing 
out of the court of Chancery; and if ſo, it goes a great way 


to prove that he 1s not entitied to a prohibition in this Court, 


which preſumes a writ of prohibition iſſuing out of the cour! 
of Chancery. Add to this, that this is a prohibition of a ſin- 
cular nature, inaſmuch as it is founded on a ſuggeſtion, and 
applied for merely on affidavit. After all, what reliance can 
there be had on theſe dieta of Lord Cite under all the circum- 
ſtances attending them? They were not the reſult of a calm 
diſpaſſtonate enquiry: that great lawyer was much heated in 


the controverſy between the courts at Weſtminſter and the ec- 


cleſiaſtical courts. In every part of his conduct his paſſions 
influenced his judgment. Vir acer et vehemens; His law 
was continually warped by the different ſituations in which he 

fes reaſon for granting this prohibi- 
tion, becauſe it is not the only zemedy : the crown has its of- 
ficers, whoſe duty it is to watch over its intereſts : the metro- 
politan may procecd againſt the biſhop for dilapidation : the 
officers of the crown and the metropolitan may exerciſe their 
diſcretion, and are competent to decide whether this ſuppoſed 
melioration be really one or not. But we are bound by the 
ſtrict rules of law, and cannot decide upon the propriety of the 
biſhop's conduct, but only whether in ſtrictneſs it amounts to 
waſte. However, I do not found my opinion on the exerciſe 
of a diſcretionary power reſiding in the Court, but that neither 
on principle nor on precedent are we warranted in granting 1135 


Prohibition at the inſtance of a ftranger. Rook r, J. I am 
ol the ſame opinion. The queſtion with reſpect to the powe! 
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of the Court has been already ſo completely exhauſted, that 

there is nothing for me to add. Something, however, has been 

ſaid in the . of the argument, as to the right of biſhops to 

deſtroy the woods which are the property of the church, on 

which I think it neceſſary to make ſome obſervation. I con- 

ſider the biſhop as having to certain purpoſes a fee- ſimple in 

his biſhopric. But he is ſeiſed to a ſpecial intent, as a public 

officer for public truſts. If before the reſtraining ftatute he 

had alienated the property of the fee, he would have been 

guiity of a groſs breach of trufk, ani I conceive there was a 

| remedy at common law. As a general principle, it is waſte to 

deſtroy woods, But theſe great officers have duties annexed 

to their ſtation; viz. the repairs of the palaces, bridges, and 

manſion-houſes of the fee; and they would not exceed the li- 

mits of their duty if they applied the woods to 'the repair of 

their cathedrals, If througn the forbearance of their prede- 

cellors, the woods belonging to the church are in ſuch a ſtate 

that it is adviſable to cut them down, this may be done, very 

beneficially for the ſee, by cutting only-a part one year and a 

part another, and at the ſame time planting fo as to create a 

renewal of this kind of property. But it may be doubted 

whether a biſhop can grup up the woods at all without the 

licence of parliament. At any rate, however, I am clear 

that this court has no juriſdiction in the preſent caſe. Rule 

diſcharged. 5 | 

A prohibition was iſſued in this caſe, to the biſhop of Chi- The Ritep of 

cheſter, who claimed a right to preſent by lapſe, under pre- Chichefter v. 

tence of his viſitatorial authority to the office of a canon reſi- 3 _ 

&ntiary of his church, it being a frechold office, and the right xa. Te, 

of election thereto in the dean and chapter. But whether, 27 Geo. 3. BR. 

in cafe the dean and chapter neglect or refuſe to appoint a ca- 7 Kdt So. 

non reſidentiary in proper time, the biſhop, by virtue of his 

general viſitatorial power, may appoint pro tempore, till ſuch 

election be had, was not decided. — This was a rule to ſhew 

cauſe, why a writ of prohibition ſhould not iſſue, to prohibit 

the biſhop of Chicheſter from proceeding againſt Mr. Har- 

ward, who was dean, and Mr. Webber, one of the canons 

relicentiary of the ſaid church, upon his mandate direCting 

them to admit George Metcalf, clerk, to be a canon reſiden- 

tary of that church. The ſuggeſtion ſtated, that the office 

& a canon reſidentiary was an office of truſt in matters eccle- 

laftical and temporal, and endowed with divers tenements, 

rents, &, I hat previous to the year 1574, all the thirty- 

one canons of the church were reſidentiaries, when an ordi- 

nance was made to reduce the number to four, beſides the 

dean. That the right of election of a canon relidentiary was 

in the dean and chapter, who themſelves admit, inſtitute, and 

duct. That the biſhop is not viſitor as to ſuch elections, 

nor hath any viſitatorial power or juriſdiction over the dean 

and chapter in that reſpect, nor hath any right to apSoint to 
| the 
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the vacant piace and office of a canon reſidentiary by lupſe or 
otherwiſc. 'I'hat in March, 1784, the office of one of the 
canons reſidentiary became vacant by the death of Dr. Hardi, 
That in Auguſt, 1784, the dean and chapter met to ele8 x 
ſucceſſor, when there were two candidates; but, they being 
equally divided, no election was made. That in October, 
1784, another meeting was held, when they were again equally 
chviged. That the biſhop, by his monition, dated 4th «| 
January, 1765 (reciting theſe procecdings, and that, by reaſon 
oi ſuch failure in the election of a canon refidentiary, the 


chapter was then incomplete, and the ſervice of the church 


neglected, and that two of the prebendaries had appcaled to 
him, complaining of the proceedings), cited the dean and 
chapter to appear before him on a particular day, and to ſub- 
mit to his viſitation, to ſhew cauſe why they had not filled up 
the vacancy occaſioned by the death of Dr. Hurdis, and why 
he the biſhop ſhould not, by his power and authority, ordinary 
and viſitatoriat, fill up the ſaid vacancy, by reaſon that whe right 
of jo doing had devolved upon him for that turn, by default if 
zbe chapter in not filling up the vacancy in due time. I hat by 
another mandate of the biſnop, dated 19th of January, 178; 
(reciting that the dean and chapter, not having ſhewn ſuff- 
cient cauſe why he ſhould not fill up the ſaid vacancy, he had 
appointed Mr. AZetcalft6 be a canon feſidentiary in the room 
of Dr. Hurdis), he commanded the dean and chapter to ad- 
mit Mr. £Zetcalf into actual reſidence : and that the biſ3op is 


Kill endeavouring fo compel the defendants to admit A. 
_ Meetcolf, notwithitanding. their allegations againſt his right, 


—CuRIa: Many points haye been decided by this Court on 
great deliberation, wich may, perhaps, go the length of di- 
termining the preſent queſtion, It has been reſolved, fit, 
that a mandamis will lie to compel the dean and chapter to til 
up a vacancy among the canons reſidentiary; and on ſuch a 


mandamus the Court will compel an election, at the peiil of 


thoſe who reſiſt. 2dly, That the election is in the dean and 
canons. 3dly, That the dean has no caſting voice. 4th), 


That the canons have a right to vote by proxy, Fthly, That 


there is no lapſe to the biſhop in the caſe of a canonry. It s 
now laid, that the biſhop is nat bound to apply to this Coutt 
tor a mandamus: true he is not: but if he make ſuch an appl. 
cation, we are bound to attend to him, and we will grant tt? 
writ: and it is not clear that a mandamus would not be granted 
on the application of any other perſon. But the queſtion hare 
is, Whether the biſhop can ſupport the right on which the 


$2/* 


monition is founded? If not, the prohibition muſt be grants 


This is not a mere ſpiritual office, but a freehold, attended 


with temporal advantages; the perſons electing to it being - 
deed all eccleſiaſtical perſons. Whether the biſhop can con- 
pel them by eccleſiaſtical cenfures to do their duty, and to 


proceed to an election, is not now the queſtion, If it 1 
W 


> M © as . . tc 
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we ſhould require time to conſider, before we ſhould negatiys 
ſuch a power. We are now to decide, whether the biſhop 
can take the right of election out of the hands of the dean 
and chapter, and admit Mr. Metcaif for that turn abſolutely 
ye are of opinion that he cannot do fo. It is no anſwer to 
this rule to ſay, that this application was made too early; be- 
cauſe the biſhop has exerciſed a right to which he has no title, 
and is now endeavouring to enforce it. Waether the biſhop 
could or could not have appointed a perſon, until a proper 
election was made by the dean and chapter, is another queſ- 
tion, upon which we give no opinion; but as at preſent ad- 
viſed, we do not think that he could. At all events, this pro- 
hibition muſt g0.—Rule abſolute. 

In this caſe a pronibition was granted, to ſtay a ſuit in the ſpi- Gardner „. P- 

ritual court, for breaking open a cheſt in the church, and taking pes ideals BB 
away the title dreds to the advotußin aut of it: tor PER CUR. this ger, Rep. 351. 
is diftinguiihable from the cafe of V vlcome v. Lake, 1 914. 
281, 2 Keb. 22. where, on a libel in the ſpiritual court for taking 
the church bells, this Court refuſed to grant a prohibition; be- 
cauſe, though the churchwardens might have maintained an 
action at common law, they ſaid the molt proper remedy was 
in the ſpiritual court: there the partics, who libelled in the 
eccleſiaſtical court, were the cxu/tod2s of that property, the 
bells being the goods of the church; whereas the ſubject of 
this ſuit are title-deeds, for taking which only treſpaſs or 
trover can be maintained in the temporal courts. 

It was moved for a prohibition to the confiitory court of Ohm v. 
York, on a ſuggeſtion, that in a ſuit for tithes, a modus had Potts, Tr. Ter. 
been pleaded. But it not aypearing, that the plaintiff had 3 
proczeded fince this plea, the Court doubted, whether a pro- 2935. 1 I 
hib:tion would lie. But granted a rule to ſhew cauſe, 

A prohibition will lie againſt a pilot, though a mariner, if Ro$ v. Walker, 
he ſue in the Admiralty, for work within the body of a county. Tr. Ter. _ 
—A pilot was ſent for to Graveſcn!, to come on board the > 2 
ſhip Oxford, being in Sea-Reach, who accordingly went on; 
board of her there, and piloted her from thence to her moor 
12s at Deptford, and for his wages due to him upon that ac- 
count, he inſtituted a ſuit in the court of Admiralty ; and 
now it was moved for a prohibition, upon a ſuggeſtion that 
poth the contract and the work done, were within the body 
ot the county, and an affidavit that S-a-Reach is within the 
body of the county CRIA: We are much inclined to fa- 

Your the pilot (who is a molt neceſſary mariner) if we could 
9 it without breaking through the rules of law, becauſe it 
would be for the benefit of trade, and ſave great expence to 

ele poor men: it is eftabliſhed that every oflicer and com- 
mon man, who afliſts in navigating the ſhip (except the 
maſter), even the ſurgeon, is a mariner, and may ſue for wages 
n the court of Admiralty; for the ſurgeon preſerves thoſe who 
Preferye the ſhip; and whether he is to be paid a groſs ſum, 

| 8 . ; Or 
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or fo much per month, it is the ſame thing. Though boch 
3 the contract and work done on board, in the cafe of Wells and : 
O/inan, 6 Had. 238. were within the land; yet that caſe wiz R 


very rightly determined, becauſe the contract was to manage 
the ſhip for an intended voyage, which did not proceed on tc. 


count of ſome diſagreement among the owners; the mariners : 
were in no fault; and the true reaſon why ſeamen may ſue for ( 
their wages in the Admiralty, though the contract be at land, c 
is, that there the ſhip itſelf is made liable to them; and be. ˖ 

1 ſides, there they may all join in the ſuit, neither of which 
may be at the common law, and yet much for the eaſe of . 
1 poor ſeamen; 6th Modern has reported this cafe very fully, 6 
- and he is the beſt reporter who reports fully. But there is na a 
5 inſtance to be found (1) where the contract was at land, and « 
4 to do the work on board, within the body of ſome county; | 
i! that the common Jaw courts have ever permitted the Admi- . 
4 ralty to have juriſdiction; and that is this caſe, the contract : 
1 with this pilot was made at land, and to do work within the it 
| body of the county, and not at ſea, or upon a voyage; and 6 
2H though it is (and muſt be) laid in the libel that they wers « 
| | both on the high ſeas, yet we mult now take the ſuggeſtion to 7 
1 be true, that both the contract and the work were at land.—4 4 
1 : prohibition was granted per toatam Curiam. ; « 
4 Brand and wiſe Prohibition lies to the ſpiritual court to ſtay proceedings, for 6 
1 e mg calling a woman whore in London. In this cafe, the Court 1 
i 5 5 Geo. 3. B. R. made abſolute a rule for a prohibition to the ſpiritual court, 5 
. 4 Burr. 2418. to ſtay their proceedings againſt the defendants below, tor 3 
N | . calling a woman „whore, in London; where, by the cul- - 
1 tom, the words are actionable. They ſaid, this matter had i 
| | been long ſettled, (Lord Mansfield was not in court.) 8 
1 Thever . Laft= Rut to ſupport a prohibition to the conſiſtory court of Lon- i 
It 7 G0 . don, for calling whore in London (2), there muſt be an att- X 
4 Burr, 203z. davit of the cuſtom, and that the word was ſpoken there (3). » 
The Courts judicially take notice of this cuſtom of London, F 
Howe, efqv. A prohibition ſhall go to the admiralty-court, in a ſuit there F 
Nappier, for ſeaman's wages, if the agreement be ſpecial or under ſeal.— 1 
are 5 B R. A prohibition had been moved for, to the court of admiralty, in = 
| 4 Burr. 1944, A ſuit there for ſeamen's wages, upon a ſuggeſtion, © that it was 0 
p by deed executed.“ It was upon an Eaſt-India company's char. * 
{ tef-party : which are always (as it was ſaid) under ſeal.— Lord 0 
Mansfield, Ch. J.: A prohibition is ex debito juſtitiæ, if the court 0 
of admiralty proceed contrary to act of parliament. Ihe ſtatutes 0 
13 Ric. 2. ſtat. 1. c. 5. 15 Ric, 2. c. 3. and 11 Hen. 4 C. II. 8 
— OT ul 
* (1) Of all contracts and things done within the bodies of counties ss w. 
| wel! by land as by water, the admiral's court ſhall have no juriſdiction: g 
Statute of 15 R. 2. c. 3. I ; 1 

(2) Argil v. Hunt, Tr. 5 G. 1. B. R. Driver et Us". v. Colgate, H.. 
12 G. 2. B. R. Hariopp v. Hoare, P. 16 G. 2. B. R. 0a 

(3) It was fo holden in Hrnestv. Thompſon, Mich. 12 C. 2. BR. and 

in the abovementioned cale of Driver el Uys'. v. Colgate, : 
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take away their juriſdiction in all caſes of contracts made upon 
land: and yet their juriſdiction has been allowed in caſes of 
contracts made upon land, with a mariner “ to ſerve for 
wages,” in the ordinary and uſual way. There the contract 
is only a memorandum fixing the rate, and aſcertaining the 
wages: but the ſervice at fea is the principal matter in conſi- 
deration. This has been permitted for the convenience of 
failors; the giſt and foundation of the action is the marine 
ſervice. They do not, in their demands there, ſtate a con- 
tract. But the caſes in 1 Salt. 31. and 3 Str. 968. are ex- 


preſs;“ That where there is a ſpecial agreement by which 


« the mariners are to receive their wages in any other man- 


« ner than is uſual; or if the agreement be under ſeal, fo as 


to be more than a parol agreement; in ſuch caſe, a prohi- 
« bition ſhall be granted.” The fame caſe of Opy v. Addie 
ſen et al. reported in 1 Salt. 31. is alſo reported in 12 Mod. 
38. The ſuit in the court of Admiralty was for mariners' 
wages. The ſuggeſtion for a prohibition was, © of a con- 
tract in writing made for them at land.” The Court ſaid, 
that nothing but conſtant practice affirms the juriſdiction 
& which they allowed that the court of Admiralty has in ſuch 
« caſe.” But they held, that if there be a ſpecial agreement, 
that mariners ſhall receive wages in any other manner than 
« uſual;”” or if the agreement be under ſeal ; in both theſe 


caſes, prohibition thall go. They added, * but where it is in 


* writing only, it is but a parol agreement; and therefore 
„they have power, as here,” Which ſeems nonſenſical, 
and yet is eaſily explainable; it means no more than this: 
“ That if the common and uſual agreement, generally made 
by parol, happens to be put into writing merely (without 
* ſeal or adding any ſpecial agreement), it is no more than a 
“ memorandum of the rate of wages.” The cafe of Day 
and others v. Searle, in 1 Strange 968. is moſt expreſs, 
« that if the contract is under ſeal, a prohibition ſhall be 


« cranted,”” And the note at the end of it, Jide 3 Lev. 


5 


* 60. contra, means, © notwithſtanding the caſe in 3 Lev. 
* 00. to the contrary.“ Here the whole merits may turn 
upon the conſtruction of the ſpecial agreement. However, 
the being under ſeal is not the only difference between this 
contract, and ordinary contracts for mariners* wages. "I here- 
fore we are bound, in my opinion, to make the rule abſolute 
for a prohibition.——The three other judges concurred, that as 
tnis was a ſpecial agreement, and under ſeal too, a prohibi- 


- tion ought to be granted. And Mr. Juſtice Yates thought the 


wage of permitting ſailors to ſus in the Admiralty for their 


Wages, was founded upon this principle; «That where there 


is no ſpecial contract, their reliance is on the credit of the 
© ſhip, whether the contract be in writing or not.“ In which 
Cle they declare upon the ſervice, and the writing is only 

given 
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given in evidence. But it is otherwiſe, where they are dblicel 

to declare upon the deed.—Rule for a prohibition abſolute, 
Pearſon , Cam So alſo a prohibition ſhall go, if an apparrtor ſue in the ſi: 
3 . tual court for his fees On a motion for a prohibition to the 
2 Dug. 629, eccleſiaſtical court, in a ſuit, by an apparitor, for his fees; it 
was mentioned to have been decided, that a proctor or regiſter 
cannot maintain ſuch a ſuit, Pollard v. Gerrard, Lord Ran, 
702.3 and, as this caſe ſeemed to be within the ſame reaſon— 
| 1 he rule was made abſolute. | OE 
Catchfile, wi- The ſpiritual court hath not juriſdiction to decide on an ad- 
Gow and aa. miniſtrative inventory. On a motion for a prohibition to an 
v. Ovington, ecclefiaftical court, on behalf of the adminiſtratrix, it appeared 


Tr. Ter. that the widow and adminiſtratrix, was cited into an inferior 


6 Geo. 3. B.R, 


3 Borr. 1623 eccleſiaſtical court, at the promotion of a creditor, © T' exhi- 


bit an inventory.” She brought one in: and the creditor ob- 
je ed to it. "Thers was a decree for the creditor. The ad- 
miniſtratrix ap»ealcd to the ſuperior eccleſiaſtical court: who 
affirmed the decree of the inferior eccleſiaſtical court; and her 
ſuggeſtion was, their want of juriſdiction, PERK CUR1an; 
It appears upon the face of the proceedings, © That the ſpin- 
&© tual court have (1) n9 Juriſdiction.“ Therefore, the rule 
muſt be made abſolute. | 

Blacquiere and A prohibition does not lie after ſentence, unleſs the want of 
others, alliznees juriſdiction appear on the face of the proceedings. On a mo- 
of Sampſon and 4. 5 es ; 

another, bank. tion for a prohibition to the mayor's court in London, the caſe 
rupts, . Hau- appcarcd to be this: / 2o/dridge and Kelly were indebted to 


kins, aflignee of * a 4 | 19 
Woldridge, a Mefirs. Sampſons to the amount of 4000]. and, the San 


' bankrupt, having become bankrupts, the plaintiffs were choſen affignees 


Ea. Ter. under their commiſſon, in which character they brought an 
—— 3. B. R. action of debt in the mayor's court againſt ///99/4riige and 
e Kotly (the firſt of whom was alſo a bankrupt, and the defend- 
ant Hauſtins his ſurviving aſſignee). The ſetjeant at mace, 

ro whom proceſs was directed to ſummon / dldridge and 

Kelly to appear, returned that they had nothing within the city 

or liberties, by which they could be ſummoned, nor were to 

be found within the ſame, © and they being ſolemnly called, 

« did not appear, on which the plaintiffs alleged, that the de- 

« fendant owed to ///coldridge and Kelly the ſum of 4009l. 

« and then had the ſame in his hands as their proper money, 

and therefore prayed proceſs againſt him, to attach him by 

the ſaid 4009]. that he might appear in that court, and 

thereupon they proceeded by way of foreign attachment 

« againſt him.” The defendant pleaded that he had no mo- 

ney of //zoldridge and Kelly in his hands; and the cauſe being 

tried before Glynn, ſerjeant, then recorder of London, it ap- 

. peared in evidence, that 10411. 108. 2d. belonging to the patt- 


—— — 


— 


(1) Vide 21 F. 8. c. 5.4. 4. which only requires the executors ot als 
miniſtrators to take ſuch an inventory, and to deliver it into the d, 


of the biſhop, or other perſon having authority to take probate of will. 
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n<iſhip eſtate of NMooldridge and Kelly, was in the hands of che 
defendant, but that it came to him as the aſſignee of I a0 
dridge under tne commiſſion, fo that he was only a truitee for 
[/mldridge's creditors at large; on which ground it was con- 
tended, at the trial before the recorder, that this being truſt- 
money, was not the ſubject-matter of a foreign attachment. 
A verdict, however, was found, and judgment entered, for the 
defendant, for the 10.411. 10s. 2d. and execution awarded. 
Theſe facts were fet forth in the ſuggeſtion. Before this ap- 
plication for a prohibition, the defendant had moved for a new 
trial, and in arreſt of judgment, in the mayor's court, but 
without ſucceſs. Adair, ſerjeant, who had ſucceeded Glynn as 
recorder, refuſed the new trial, becauſe there was no report of 
the evidence, by his predeceſſor, and becauſe it had, he ſaid, 
been ſettled that an inferior court can only grant a new trial 
on the ground of ſurprize in obtaining the firſt verdict, which 
was not pretended ig this caſe. Lord MANSFIELD :I think 
it impoſſible that this cafe can be within the cuſtom; but the 
difficulty is, that you are too late. The objection is not to 
the judgment, but to the verdict. The allegation is,“ You 
have money of //7{dridge and Kelly in your hands.“ The 
defendant anſwers, “ have none.“ The fact is found againſt 
him, and there is no bill of exceptions, nor ſpecial verdict. 
Inferior courts cannot grant a new trial. Nothing appears on 
the face of the proceedings to ground a prohibition. If tne 
cuſtom had never been certified, the ſuggeſtion might have 
ſtated the proceſs merely as contrary to the common law, and 
then the defendant might have ſet forth the cuitom in anſwer 
to the ſuggeſtion, by which means the defence might perhaps 
nave been got at; but, as the cuſtom has been certified, by 
S:arkey, recorder of London, in 22 Ed. 4. vide Rolle's Abrids- 
ment, 554, (1), we mult take notice of it: we cannot have 
it certified over again. The defendant ſhould have pleaded 
otherwiſe, which would have prevented any miſtake or trick 
at the trial. Do the plaintiffs inſiſt on retaining the judg- 
ment below? There muſt be ſome way of getting at the de- 
i-nce, though there are difficulties in the mode now attempted. 

et the cauſe ſtand over till the plaintiff's anſwer can be 
known.—Afterwards, his lordſhip being informed that the par- 
dies could not agree, he delivered the opinion of the Court, that 
they muſt take notice of the cuſtom, as it had been certified, 
and that the objection, being on a matter of fac which did not 
appear on the proceedings, the prohibition could not be gtant- 


ed. The rule diſcharged (2). 
ws 50 


— — Lo 
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(i) In Argyle v. Hunt, 1 Strange, 187, the Court ſaid, they could not 
Jacicially take notice of the cuſtom in London, for an action to lie for the 
word * 205cre.” — That cuſtom, therefore, has probably never been cer- 
tißed by the recorder. ; — i | 
(2) In a caſe of. Stainton Sabi v. Joes, which came on for trial, be- 
fore 


! 
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Caton v. Bur- 
ton, Tr. Ter. 
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| So in this caſe, a prohibition was denied, where the malt 
of ſuggeſtion was dehors the proceedings; becauſe it was 


15 Geo. 3. E. R. verified by affidavit. On ſhewing cauſe _ a rule whit 


Corp. 330. 


* 


Zuge in v. Ben- 
nett, Ea. Ter. 


7 Geo. 35 B. R. ; 


4 Burr. 2035. 


had been obtained to ſhew cauſe, why a prohibition ſhould ut 
go to the Admiralty court, in a ſuit for an aſſault upon the hg 
ſeas, upon a ſuggeſtion, that the cauſe of action aroſe, if aj 
where, in the body of a county, viz. at Dover in the county 
ent, and not on the high ſeas; upon the authority of a ak 
in Moor., 891. which was a libel in nature of a detinue# 
common law, for a ſhip lying at anchor at Limchouſe; ai 
becauſe Limehzuſe was infra corpus comitat?, a prohibition wa 
granted. It was inſiſt d. That as the defendant bad pleadel 
to the merits in the Admiral:y court, a prohibition ought nt 
to go, becauſe the wart of juriſdiction alleged by the ſugg. 
tion, did not app ar upon the face of the libel, 2 Brown!. 35. 
Feuninge v Audley, 2dly, That there ought to have been ay 
affidavit verifying the truth of the ſuggeſtion. Cura: I 
 Theyer v. E1jtwick. Hil. 7. Geo. 3. the Court held an affid- 
vit of the cuſtom was nec ſſary; there are alſo the caſes d 
Hynes v. Thompſon, Mich. 1738. 12 Geo. 2. B. R. Driver d 
Uxer v. Colgate, Hil. 1738. 12 Geo. 2. in B. R. and Buggins, 
Bennet, Fach. 7. Geo. 3. B. R. in which latter caſe, the three 
former were aliuded to, and relied on by. the Court in their 
judgment. AN D PEN LoD MANSFIELD, CH. J.— Th 
reaſon in theſe caſes is decitive, namely, that the party ſhal 
not ſtop the proceedings of a court of juſtice upon a mere ſuge 
geſtion without an amdavit. Prohibition denied. 

So in this caſe, it was held that after ſentence, a prohibition 
ſhall not go, unleſs a want of juriſdiction below, appears upon 
the face of the proceedings. Ihis was a queſtion concerning i 
prohibition to the court of Admiralty, to ſtay proceedings thete 
in a ſuit for ſcamea's wages. The ſhip was deſtroyed at Ben- 
coolen, by order of the governor, to prevent her falling into tie 
hands of the enemy. The maſter of her agreed © that if the mw 
te riners would aſſiſt in unloading the goods, they ſhould be pail 
ce their wages.” It appeared upon the proceedings in the Ac. 
miralty court, & that it was covenanted and agreed, &c.“ But i 
was not eapreſaly alleged to be by deed. The articles were kt 
out at full length. They were annexed to the plea, and fe- 
ferred to by it; and the locus figilli was marked (L S): and i 


— 


— 


fore Lord Mansfield, at the ſittings after M. 23 Geo. 3, at Guildhall, in 2 
action on the cuſtom of London, for calling Stainton's wife a whore, ite 
plaintiffs were nonſuited, not being able to prove the cuſtom to cart 
whores in London. A took from the town-clerk's office was produced 
but it contained no account of ſuch cuſtom. Lord Mans/c/s ſaid, le 
could not take notice of the cuſtom unleſs proved. It was ſtated. et 
that occaſion, that the cuſtom had never been proved in ſuch a man- 
ner as to maintain an action in Weſtminſter-hall : thas, in the city cot 
the action is maintained, becauſe they take notice of their on cn oms 
without proof, - | 

- | Wa3 
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was prayed © that they might be taken as part of the plea.” 
And the defendant in the Admiralty alleged that it was co- 
venanted e and agreed by them, that, &c. &c.” Proceedings 
went on there, till ſentence was given for the mariners. A 
ter ſentence, and not before, the defendant below moved this 
Court for a prohibition; ſuggeſting © that it was a contract 
« by deed, made at land.” The other fide admitted the exe- 
cution of the articles to have been at Graveſend, After cauſe 
ſhewn againſt the prohibition—Lord MansFIELD:—If it 
appears upon the face of the proceedings, & that the Court 
« below have no juriſdiftion,” a prohibition may be iſſued at 
any time, either before or after ſentence + becauſe all is a nul- 
lity: it is coram non judice. But where it does not appear 
upon the face of the proceedings, if the defendant below will 
lie by, and ſuffer that court to go on under an apparent juriſ- 
dition (as upon a contract made at fea), it would be unrea- 
ſonable that this party who when defendant below has thus 
lain by, and concealed from the court below, a collateral mat- 
ter, ſhould come hither after ſentence againſt him there, and 
fuggeſt that collateral matter as a cauſe of prohibition, and 
obtain a prohibition upon it, after all this acquieſcence in the 
juriſdiction of the court below. Now here is nothing upon 
the face of theſe proceedings, which ſhews, that the Admiralty 
court acted without juriſdiction ; or, that what they did was 
cram non judicc. The word © covenanted,” alone, is not ſuf- 
ficient to that purpoſe : that expreſſion does not neceſſarily im- 
port that it was a contract by deed.” In the caſe of Hotwe 
v. Napier, the application for a prohibition was before ſen- 
tence : this is after ſentence, and upon ſuggeſtion, of a calla- 
teral matter. In that caſe, no objection was taken to the 
want of an affidavit. And where the want of juriſdictian ap- 
pears upon the facs of the proceedings, an affidavit is not neceſ- 
ſary; though every ſuggeſtion that does not appear upon the 
face of the proceedings, but is collateral and eu? of the pro- 
ceedings, ought to be verified by affidavit. In the caſe now 
before us, the matter ſuggeſted does nor appear upon the face of 
the proceedings; but is collateral, and out of them: and there- 
fore it ought to be verified by affidavit. YATES, J. In Howe 
v. Napier, the deed was relied upon in the Admiralty- court; 
and the prohibition was applied for before ſentence : and he 
ſaid, the Court were ſatisfied, that they were right in the de- 
termination of that caſe, But in the preſent caſe, the matter 
ſuggeſted was not ſhewn, or urged, or relied upon as an ob- 
jection to the juriſdiction of the court of Admiralty ; nor does 
it appear upon the face of the proceedings, © that the articles 
© were made at land, or under ſeal.” If the want of jurii- 
Gittion appears upon the face-of the proceedings, there indeed 
2 prohibition may go at any time: it is indifferent whether it 
be applied for before or after ſentence, The reaſon is, becauſe 
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all is a mere nullity. If a prohibition is applied for, the 
ground of ſuch application ought to appear to the Court ap. 
plied to. If the want of juriſdiction appears to the Cour, 
there is no deed of an affidavit to verify it: but if the mater 
fuggeſted as a ground of prohibition does bt appear upon the 
face of the proceedings, there muſt be an affidavit to verify 
the truth of it. AsToxN, J. The matter now ſuggeſted 282 
ground of prohibition was not made uſe of as an objection be- 
low, to ouſt the Admiralty of juriſdiction. It ſhould have 
been tendered to them, as a plea, to ouſt them of their juriſ. 
diction. They had no notice that there was any objection to 
their juriſdiction. . Therefore, even before ſentence, it would 
not be decent to grant a prohibition, when no ſuch plea had 
been tendered to them: much leſs, after ſentence. As to an 3 
affidavit to verify the truth of the ſuggeſtion—lt is not neceſ- bor 
ſary, where the defect of juriſdiction appears upon the face of 
the proceedings: but where it ariſes from matter dehors, then 
there nuſi be an affidavit, A ſuit for mariners' wages may 
be brought in the Admiralty. Lo which purpoſe, he cited a 
Caſe in 3 Lev. 60. Che v. Cretchet, &c. and another like caſe, 
of Middleton v. Scolly (mentioned at the end of it); in both 
which caſes a prohibition was denied: “ for mariners' wages 
&« 2r9w due to them for labour done at ſea; and the charter 
« and contract at land is only to aſcertain them.” And of 
this opinion was Hale alſo; as North, chief juſtice, ſuid (in 
the former of theſe two caſes), upon conference with him at 
the deſire of the court of Common Pleas. The word * cn 
« wanted” is only uſed as a deſcription of the contract: it 
does not, of itſelf alone, ſhew that it was by deed. Hewitt, 
J. agreed. Prohibition denied: and rule diſcharged, 
So in this caſe a prohibition was denied, after ene 
where the defendant below had ſet up ſeveral cuſtoms 
reſpecting tithes, but had ſubmitted to trial, — Hutchins livel- 


neſs, in Devonſhire, for tithes. Full ſet up a modus, and alſo 
ſeveral cuſtoms, alleging their exiſtence to have been from 
time immemorial, or at tcatt for 40 years. The eccleſiaſtical 
court proceeded to the examination of witneſſes as to theſe 
ſuppoſed cuſtoms, aud pronounced ſentence againſt them. 
Upon this, Tull applied for a prohibition, upon the ground, 
that his defence below was a plea of immemorial cuitoms; 
that an immemorial cuſtom is a matter properly triable at 
common Jaw, and therefore it appears on the face of the pro- 
cecdiggs, that this is a caſe where the ſpiritual court had no 
jurifdiction. 'A RULE to ſhew cauſe having been granted, 
and cauſe ſhewn. PER CURIAM: THE QUESTION is, Wh 
ther this application, being made after ſentence, is not too 
late? Upon conſideration of the principles on which this doc- 


trine is founded, and upon looking into the caſes, we are all o 
| ; opimen 
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SENTENCE. Where maiters, which are triable at common 
law, ariſe incidentally in a cauſe, and the ecclefiaſtical court 
bas juriſdiction in the principal point; this Court will not 
grant a prohibition to fay trial, For inſtance, if the con- 
fruction of an act of parliament comes in queſtion, or a re- 
caſe be pleaded, they ſhall not be prohibited, unleſs the Court 
proceed to try contrary to the principles and courſe of the 
common law: as if they refuſe one witneſs. &. And this is 
expreſsly laid down by Lord Hale, in 2 Lev. 64. Sir Am. 
| Puxom v. Lord Byron, There is another danomination of caſes 
under which the preſent caſe comes, where matters are ja pro- 
perly and eſſentially triable at common law, that if the party 
comes for a prohibition before ſentence, this Court will grant it 
for the ſake of the trial. But if the party ſubmit to trial, he is 

afterwards too late. The diſtinction in reſpect of cafes where 
2 prohibition does or does not lie after ſentence, is this: If it 


n juriſdiction of the cauſe, a prohibition ſhall go; becauſe 
| there, intereſt reipublice that they ſhould not encroach upon 

the juriſdiction of the temporal courts; and in fuch caſe, their 
ſentence is a nullity. Therefore, in the caſe of Paxton v. 
Ain bt, 1 Burr. 314. the Court, though againſt their incli- 
nation, granted a prohibition ; becauſe it appeared n the face 
of the libel that the eccleſiaſtical court had 10 juriſdiction, 


| a caſe reported in 10 Mod. 12. Bani ſter v. Hopton, There, 

upon a motion after ſentence for a prohibition to the ſpiritual 
court, upon a queſtion of preſcription, the Court held, that 
though it were a matter triable at common law, yet if the 
party ſubmit to trial, it will be too late for a prohibition 
after ſentence. In the margin of that caſe is cited 2 Salk. 
548. which is cited for the true diſtinction where a prohibi- 
tion ſhall or ſhall not lie after ſentence : And there it is ſaid, 
that if it appear in the libel or proceedings of the cauſe, that the 
cgnizance of the cauſe does not belong to the ſpiritual court; a 
prohibition ſhall go even after ſentence. It ſhall g9 where they 
have no cognizance of the cauſe, not where there 1s only a defect 
f trial, There is another caſe fully in point to the ſame diſ- 
tinction; the name of it is, The churchwardens of Market 
Boſtvorth v. the rector of Market Boſtworth, Hill. 10 Vn. 
3. B. R. 1 Lord Raym. 435. The libel, in that caſe, was 
founded upon a cuſtom which the defendant denied; and the 


becauſe cuſtom or no cuſtom is a matter triable at law; and 
this appearing on the libel, the Court had no juriſdiction ; 


therefore prohibition ought to go, though after ſentence. But 


tie whole Court held the contrary. And the reaſon given is 
ihis, that the plaintiffs RY grounded their libel on a cuſ- 
: B23 tom, 


; opinion that the defendant in this caſe comes 1 late AFTER 


appears on the face of the libel, that the eccleſiaſtical court has 


This doctrine and diſtinction is fully ſettled and eſtabliſhed in 


decree was againft the cuſtom : a prohibition was moved for, 
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tom, which would have been well grounded if the cuſtom hal 

not been denied, ſhall not, after the cuſtom is found again} 

them, prohibit the Court from executing their ſentence. For 

the delign of the motion for a prohibition is only to excuſe 

the plaintiffs from coſts. But ſay the Court, there is no res. 

fon why they ſhould not pay them, ſince it appears they hae 

vexed the defendant without cauſe: and therefore denied the 

prohibition. The fame reaſon holds here, as in that caſe: 

the defendant himſelf has alleged the cuſtom, and ſubmitted tg 

trial; therefore, there is no reaſon now why he ſhould have x 

prohibition to ſave himſelf from the coſts. We are all of 

opinion, that the cauſe ſhewn againſt the prohibition ſhould 

be allowed, and the rule diſcharged. Per Curiam : Rule di. 
cCharged. ES 

Dutens, clerk, And where the ſubject of a ſuit in an inferior court is 

 Roblon, within the juriſdiction of that court; though in the procced- 
Hi: ler. . . . : . TITEL 

29 Geo. 3. C. B. ings, a matter be ſtated which is out of its Juriſdiction, yet 

1 Hen. Black. unleſs it is going on to try ſuch matter, a prohibition will nt 


port 
tioT 
ſon 
af. 
4 
ker 
oug 


100, lie.— It was moved for a rule to ſhew cauſe why a prohibition 5 
ſhould not iſſue to the conſiſtory court of the biſhop of Dur- oh 

ham, in a ſuit for ſubtraction of tithes. The ground of the * 

motion was, that the libel ſtated, an immemorial be and rep 

preſcription for the rector to receive from the pariſhioners a Ri 

compolition for the tithe of milk. This, it was urged, being _ 

matter of common Jaw cognizance, was improper to be diſ- my 

cufled in an eccleſiaſtical court, and as it appeared on the face 8 

of the libel, afforded good ground for a prohibition. But as _ 

the defendant had not in his plea denied the cuſtom, Tur Jo 

CouRrT refuſed to grant the prohibition. They faid, that as * 

the ſubject- matter was within the juriſdiction of the ecclelt- 8 

aſtical court a prohibition would not lie, unleſs that Court ve 

were proceeding to try the queſtion of cuſtom, but in this caſe, | oh 

as the cuſtom was not denied, it could not be put in iſſue. 5 

Rule refuſed. A 

D 

in 
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Rex w. John HE affirmation of a quaker cannot be read in ſupport c ; 
Gardner, eſq. a criminal charge. — The afrrmation of a quaker was ol. 5 
| pos ; R. fered, in exculpation of Mr. Gardner the defendant, upon ſhew- 
2 rs 117. ing cauſe why an information ſhuuld not be exhibited againſt a 
Mr. Gardner for a miſdemeanor. And the Court held b 

clearly, that a quaker's affirmation could ut be read, in ab- ; 


port 
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pirt of a criminal charge: but they ought that an affirma- 
tion might be read in defence of a criminal charge, if the per- 
| fon charged was himſelf a quaker, in order to exculpate Him- 
#f. In this third cafe, of a quaker's collateral evidence; in 
affiſtance of the exculpation of another perſon, when the qua- 
| ker himſelf was not charged at all, they thought his affirmation 
ought not to be read: and accordingly it was withdrawn. 


MNuare Impedit. 


N guare impedit, the plaintiff having ſtated his title in the Thrale, Cowper, 
[ declaration, the defendant pleads his own title in bar, in de- and Lawrence, 
tucing which, ſeveral incidental points are alſo ſtated: the oor and 1 
plaintiff in the replication ſets forth eſſential matter, which, if Lomax, eſq. v. 
true, would fully avoid the defendant's title, but does it by the Bithop ot 
way of inducement to a traverſe of one of thoſe incidental = anne bee 
points, with which traverſe the replication concludes ; the de- NO E4- 
fendant in the rejoinder takes no notice of the traverſe in the ward Barker, eq. 
replication, but traverſes the matter of inducement which pre- 1 do An 
| cedes it: held that this rejoinder is good, and may well paſs by the 1 Mn. . 
traverſe in the replication, that traverſe being an immaterial 376. 
ne. In pleading a right in co-parceners to preſent to an ad- 
vowſon by turns, it is good to ſtate that ſuch right aroſe be- 
cauſe they did not agree to preſent. QAR E IMPEDIT. The 
declaration ſtated, that the defendants were ſummoned to an- 
ſwer the plaintiffs, executors and deviſces in truſt named in 
the will of Caleb Lomax, eſq. deceaſed, of a plea that they 
| permit them to preſent a {it perſon to the v:carage of St. Ste- 
phen's near St. -Alban's, which is vacant, &c. That the ſaid 
Caleb Lomax was in his life-time ſeiſed in fee of the ad- 
vowſon in groſs of the ſaid vicarage ; that he preſented one 
Daniel Bellamy his clerk, who was admitted, inſtituted, ayd 
inducted into the ſame, in the time of peace, in the time 
| of our late ſovereign lord King George 2. &c. that the ſaid 
Caleb being fo ſeiſed, he deviſed the ſaid advowſon to the ſaid 
plaintiffs until his ſon Caleb Lomax ſhould attain the age of 25 
years, or ſhould die, which ſhould firſt happen, with remain- 
ders over: that Caleb Lomax, the father, died fo ſeiſed without 
atering or revoking his will, his ſon being alive and under 25 
years, whereby the plaintiffs became ſeiſed of the ſaid advow- 
on; that being ſo ſeiſed the vicarage aforeſaid became vacant 
by the death of the ſaid Daniel Bellamy, and is yet vacant : that 
Caleb Lomax the ſon is living, and under the age of 25 years, 
that is to ſay of the age of 22 years. By reaſon whereof, it 
belonged and till belongs to the plaintiffs to preſent a fit per- 
loa to the ſaid vicarage, And the defendants unjuſtly hin- 
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dered, & c. The Biſhop pleaded the uſual plea, that he neithet 
had nor claimed any thing in the ſaid vicarage, but the adm. 
ſion, inſtitution, and induction, &c. as ordinary, &c. Fra; 
Henry Barker, clerk, pleaded alſo as uſual, that he did not 
hinder the plaintiffs from preſenting, &c. THE DEF END. 
ANT, EDWARD BARKER, PLEADED FIRST, „ That one 
Jahn Ellis, eſq. deceaſed, was in his life-time ſeiſed in {ce 
« of the advowſon, and preſented Thomas Perkins his clerk; 
« and afterwards, on goth ſune, 1680, deviſed to Rebecca 
« his wife for life, remainder to his fon, Thomas Ellis, in 
« tail male. "That Fohn Ellis died, and Rebecca the wife be- 
« came ſeiſed for her life, and died iſt June, 1682. That 
« Thimas Ellis was then ſeiſed in tail male, and ſuffered a 
« common recovery of the advowſon to the uſe of him#!f in 
fee; and that a fine was levied by Thomas Hliis and his wife 
e to the uſe of Henry Kiliigrew in fee. That the church be- 
came vacant by the death of Perkins, on iſt May, 1693, and 
« Japſcd to William 3. who on 29th March, 1695, preſented 
40 3 Fothergill. That the advowſon was deviſed by Henry 
« Killigrew, on 8th December, 1704, to Lucy his wife for life; 
« and Henry Killigrew died on 20th December, 1712, with- 
« out iſſue male; and the ſaid Lucy became tenant for life, 
“and the reverſion thereof deſcended to the three daughters of 
« Henry Killigrew in coparcenary, with Lucy, Mary, and Ju- 
« dith. That MHary, the daughter, married Edvard Barter, 
„ grandfather of the defendant, on 3d February, 1726; and 
© on iſt October, 1728, the church became vacant by the 
« death of Feithergill, and Caleb Lomax uſurping on Lucy 
& £Uirree the mother, preſented John Romney. That Lucy 
« Killigret the mother died on 10th September, 1729; and 
& Tames Cook, huſband of Lucy the eldeſt daughter, became 
ec ſeiſcd in her right of one third of the advowſon. T kat Fa- 
&« ward Barker the grandfather, and Mary his wife in ber 
right, became ſeiſed of another third; and Judith Killigrew 
& ſerſed of the remaining third. That the church became va- 
« cant, 8th June, 1730, by the reſignation of Romney, which 
« was the hiit avoidance after the death of Lucy the mother, 


„ 


„I hat becauſe James Cook, Edward Barker, the grandfather, - 


« and Mary his wife, and Fudith Killigrew, did not agree to 


« preſent. it belonged to James Cook to preſent ; but his ma- 


« j:ty George 2. uſurping on him, preſented Romney, That 
ce Judith Kil/igrew, on 10th May, 1731, deviſed her third 
de part to truſtees, for ſuch ufes as Mary Barker, notwith- 
& ilanding her coverture, ſhould appoint. Remainder in truſt 
« for Edward Barker her ſon, the father of the defendant in 
„tail general, And on 18th June, 1731, Judith Killigrew- 
« died, whereby the truſtees became ſeiſed. That Mary | 
& Barker died on the 1ſt of May, 1734, leaving Edward 
© Barker the grandiather, her huſband, tenant by the curtely 
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« of her third part; and the reverſion thereof deſcended 9 
« Edward Barker, the father, fon of Mary: and Edward 
« Barker, the father, became ſeiſed of Fudith V igrew's third 
« pirt, in tail general. That on 1ſt November, 1747, the 
church became vacant by the death of Romney, b ing the 
« ſecond avoidance after tho d ath of Lucy the mother. That 
during the vaconcy, Zaward Barker, the grandfather, died, 
having made his will, and appointed executors. That Ed. 
* ward Barker, the father, became ſciſed in fee of his mother 
« Mary's third part, and in tail of his aunt Fudith's ; and the 
« preſentation belonged to the executors of Edward Barker, the 
“ grandfather. That Caleb Lomax uſurping on them, pre- 
« ſented Bellamy, as alleged in the declaration, that Edward 
« Barker, the father, in purſuance of an indenture, dated 19th 
« April, 1751, ſuffered a common recovery of the two third 
« parts of Mary Barker and Fudith Killigreto to the uſe of 
« himſelf in fee; and by deed, dated 1ſt October, 1751, Ed- 
© ward Barker, the father, conveyed the ſaid two third parts 
« to truſtees, to the uſe of himſelf for life, remainder to truſ- 
© tees 10 preſerve contingent remainders; remainder to the 
« uſe of Anne his wife for life; remainder to the uſe of their 
children in ſuch manner as Edward Barker, the father, 
„ thould appoint. That by deed of appointment of 20th 
„June, 1759, Edward Barker the father appointed the ſaid 
« two third parts, to the uſe of Edward Barker his fon, the 
defendant in fee; by virtue of which, Edward Barker, the 
& defendant, became ſeiſed of the reverſion. That Edward 
Barter the father died 1| January, 1761, and Anne his 
* wife became ſeiſed for life; and by indenture of 27th Ja- 


« nuary, 177 Anne Barker and Edward Barker the de- 
« iendant, conveyed to a truſtee, to the uſe of Edward Bar- 


« ter the defendant in fee. That the vicarages became void 
* by the death of Daniel Bellamy, as alleged in the declara- 
tion, being the third avoidance after the deaih of Cue Kl- 
* ligrew the mother.” THE SECOND PLEA of EDwaRD 
BARKER THE DEFENDANT, was, „That Henry Killigreco 
« deviſed to his daughters as tenants in common, and died on 
© the 20th of December, 1712, leaving three daughters, Lucy, 
* Mary, and Judiib. That Lucy Killizrew the mother be- 
Jy an Y 2 c 
came ſeiſed for life; and by a ſettlement, dated 28th Au- 
« guſt, 1716, made on the marriage of James Czok with Lucy 
&® the daughter, the reverſion of the third part of the advowſon 
* belonging to Lucy ue daughter was granted to truſtees, 
to the uſe of Lucy the mother for life, remanider to James 
* Ck for life, remainder to Lucy the daughter for life, re- 
* mainder to truſtees to preſerve, &c. remainder to children, 
* &, That the marriage took effect; that on the 3d of Fe- 
* bruary, 1726, Mary the daughter married Edward Barker, 


* 


* the grandfather; and on iſt October, 1728, Fothergili, the 
| P 4 „ incum- 


— 
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« incumbent, died. That Caleb Lomax uſurping on Luy 
« the mother, preſented Romney. That Lucy the mother died 
« on the roth of September, 17293 and on the 28th of Jung, 
& 1730, Romney reſigned, and George 2. ufurped, and pre- 
« fented Romey.” The remaining part of this plea was 
nearly the ſame as the firſt. THE THIRD PLEA was allo ſimilar 
to the firſt, Trae FOURTH PLEA Was alſo the ſame as the 


firſt, as far as the reſignation of Romney, but went on as fol- 


lows ; © which ſaid reſignation was fraudulently made by th: 
« /ai4 John Romney, without any notice given by the ſaid 
« John Romney theresf to the ſaid James Cook and Lucy 


« his wife, Edward Barker the grandfather and Mary bi 


& wife, and Judith Killigrew, or to any of them in that be. 
« half; and thereupon his ſaid late majeſty, King George 2, 
& uſurping upon them, preſented Romney, before they had no- 
« tice of the reſignation.“ It then went on like the firſt plea, 
REPLICATION AND JUDCMENT in the uſual form againſt 
the biſhop and the clerk. REPLICATION TO THE FiRST 
PLEA OF THE DEFENDANT EDwaRD BAKKER, hat 
« after the death of Henry Killigrew, Lucy Killigrew the mo- 
„ ther by deed on iſt January, 1715, granted the firſt pre- 
« ſentation to Caleb Lomax, the grandfather of Cal-b Lomas, 
« in the declaration mentioned. That Fothergill died on the 
« 1{t of October, 1725, and Caleb Lomax the grandfather 
6: preſented Romney; Lucy, the mother, died on the 10th of 
September, 1729. That the ſaid 7-h» Romney fo being 


% incumbent, the ſaid vicarage, on the 8th June, 17 20, be- 


ce came vacant by the reſignation of the ſaid John Roi, 
* which ſaid reſignation was fraudulently made by Nm , 
& without any notice given to the coparceners. That George 
& 2, uſurped and preſented Romney, by which fraudulent te- 
« fignation of Romney, the co-parceners were prevented from 
agreeing to preſent. That in Mic. Ter. 5 Ges. 2. a fine 


vas levied by the ſaid Caleb Lomax the grandfather, plain- 


« tiff, and the ſaid Fames Cook and Lucy his wife, Edward 

& Harter the grandfather and Mary his wife, and Judith 

« Killigreto, deforceants, of the ſaid advowſon. Sur cognu- 

« Zance de droit, come ceo, &c. to the uſe of Caleb Lomax the 

« grandfather in fee. That Caleb Lomax the grandfather, 
being ſo ſeiſed in fee, died, and the advowſon deſcended to 

© Caleb Lomax the ſon, mentioned in the declaration. That 
« Romney died on the 1ſt of November, 1747, and Caleb 
* Lomax, the father, preſented Bellamy; concluding with 2 
+© traverſe, that on the reſignation of Romney, it belonged to 
& femes Cook to preſent, &c.; viz. Without this, that up 
« the ſaid avoidance fo made by the reſignation of the ſaid John 
Romney, it then and there belonged to the ſaid James Cook 
« to preſent a fit perſon to the faid vicarage, in manner and 
« form as the ſaid Edward hath in and by his ſaid plea by bt 
fit above pleaded in bar in that behalf alleged, &c,” THE 
| | REPLICATION 
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« That after the death of Henry Killigreuw, Lucy the mother, 
« by deed of 1ſt January, 1715, granted the next preſenta- 
« tion to Caleb Lomax the grandfather. That the church 
« being vacant by the death of Fothergill, on 1ſt October, 
« 1728, Caleb Lomax the grandfather preſented Romney. 
« That Lucy the mother died on the 10th of September, 
« 1729; and the coparceners became ſeiſed of the alvowſon, 
% That on the 8th June, 1730, the vicarage became vacant 
« hy the fraudulent reſignation of Romney, without notice; 


« then George 2. uſurping on the coparceners, preſented R m- 


« % hat a fine was levied of the advowſon by all the co- 
& parceners, Sur conuzance de droit coine cc, Wc. in Mic. 
« Ter. 5 Geo. 2. to the uſe of Caleb L:max tne grandfather 
& in fee, who died. That the advowſon then deſcended to 
& Cal-b Lomax the father; and on 11% November, 1747, the 
« church being vacant by the death of Romney, Caleb Lomax 


« the father preſented Bellamy; traverſing the deviſe of Henry 


© Killizrew, to his daughters as tenants in common.“ The 


' replication to the third plea took iſſue on the traverſe of Caleb 


Lomax the father being ſeiſed, &c. General demurrer to the 
fourth piea, and joinder. Rejoinder to the firſt replication, 


| proteſting againſt the ſufficiency of the replication, denied that 


there was any record to the tine ſuppoſed to be levied by 
James Cook, Edward Barker the grandfather and Mary his 
wife, and Fudith Killigrew, to the uſe of Caleb Lomax the 
grandfather, &c and of this the ſaid Edward Barker put him- 
ſelf upon the record, &c. Rejoinder to the ſecond replication, 
took iſſue on the traverſe of the deviſe of Henry Killigretu to 
tae heir male of his body, and for want of ſuch iſſue, to his 
daughters, & c. Rejoinder to the third replication joined iſſue 
on the traverſe, Linde in demufrer to the fourth plea. 
Surrejoinder, ſpecial demurrer to the rejoinder to the firſt re- 
plication, & For that the ſaid //ltam Ihrale, John Cooper, 
and Milliam Lewrence, in and by their ſaid replication, by 
them above pleaded to the plea of the ſaid Edeard Barker 
the now defendant, by him firſt above pleaded in bar, tra- 
« verſed a material and iſſuable point, and by that traverſe ten- 
« dered to the ſaid Edward Barker, a material iſſue, but the 


aid Edward Barker the now defendant, hath not in and by 


© his rejoinder, by him firſt above made, taken iſſue upon that 
* traverſe, cr joined in iſſue with them thereupon, but hath 
« paſſed by, and taken na notice thereof, and hath denied another 
part of the ſaid replication of the ſaid William Ihrale, Fohn 
* Cowper, and William Lawrence, and hath attempted to put 
another point in iſſue, between the ſaid Edward Barker the 
* now defendant, and the ſaid Milliam Thrale, Fohn Cowper, 


« and William Lawrence ; and thereby hath attempted to in- 


K troduce great uncertainty and con uſion, and unneceſſary 
| length 


LEPLICATION TO THE SECOND PLEA was as follows 
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to have given the ſaid William Thrale, Fabn Cowper, and 


 RyVGH delivered the judgment of the Court. The plaintiff 


ance. To this declaration, the detendant Edward Barter 


and that replication ſtates a purchaſe by Lomax of the right of 


made by him during the life of Lucy, on an avoidance then 
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& lehgth of pleading. And for that the faid rejoinder con, 
« cludes with the ſaid Edward Barker's (as to the mater 
cc therein contained) putting h:mpelf upon the record, which is 
& jnconſiſtent with the allegation contained in the Aid fe. 
« joinder, that there is ng ſuch record, as is alleged in tle re. 
& plication, which the ſaid rejoinder purports to be an anſwe 
& to: whereby the ſaid Edward Barker offers to prove the 
4c allegation contained in his ſaid rejoinder, by a mode of trig, 
« which if that allegation be true, is impoſſible : whereas the 
« ſaid £dward Barker ought to have concluded his faid re. 
« joinder, by effering to verify the negative allegation therein 
« contained, when and where the Court ſhould direct, in vider 


& J]/iliam Lawrence, an opportunity to have anſwered there. 
« to, and maintained the afhrmative allegation contained in the 
« ſaid replication, &.“ Iſſue joined on the rejoinder to the 
ſecond replication, ſoinder in demurrer. Lord Leven. 


in this caſe are executors and deviſees in truſt, and entitle 
themſclves to the adyowſon in queſtion under the will of C. 
{cb Lomax, whom the declaration ſtates to have been ſeiſcd in 
fee of the advowſon, and to have preſented on a former avoid- 


pleads four pleas. On the ſecond and third, iflue is joined; 
the firſt and fourth are the ſubject of the argument before the 
Court. The firſt plea ſtates a title to the advowſon in cn? 
Ellis, who preſented in 1680; that Ellis conveyed it to All. 
ligrew, that Killiprew deviſed it to his wife Lucy for her lite, 
and that the reverſion on the death of K:/{;grew deſcended to 
his three daughters in coparcenary. It then ſtates an avoid- 
ance during the life of Lucy the widow, and a preſentation by 
Lomax the father of the teſtator, uſurping on Lucy, It then 
ſtates, that the living again became vacant after the death of 
Lucy, by the reſignation of the then incumbent Ryop:ney, and 
that the crown by uſurpation on the right of the eldeſt co- 
parcener preſented again the fame clerk, It then ſtates an 
avoidance by the death of that preſentee, and another pref:!- 
tation on that avoidance by Lama uſurping upon the right i 
the ſecond coparcener. A title is then deduced at conſider- 
able length to the defendant from the fecond and third copar- 
cener, concluding with a claim to preſent on the exiſting va- 
cancy, in the third turn. A replication is put in to this plea, 


£ucy Killigrcww the widow, and a preſentation of the advowſon 


happening. A fine is then ſet forth, levied by the three co- 
parceners of the advowſon, and a conveyance to Lomax under 
that fine. Having ſtated this title in behalf of the plaintiffs in 
anſwer to the plea, the replication concludes that the refign?- 

a | tion 


Quare Impehit 
0M, tion of Romney was fraudulent and without notice, and traverſes 


to preſent. To this replication there i, Hinder by the de- 
fendant, in which the defendant traveries the fi; and to that 
rejoinder there is a ſpecial demurrer alleging as a dci--!, that 
there is a traverſe taken upon a tiaverſe. In this part of the 
gument, it is incumbent on the plaintiffs to ſhew that their 
replication was good, and that the traverſe with which it con- 
cludes was a material traverſe. For if the replication be not 
end and the traverſe material, the conſequence? will be, that the 
plea is a god bar to the title which the plaintiffs have ſet up in 
their declaration. It is a certain rule that the plaiatiff muſt 


nd recover on the ſtrength of his own title. That rule is not at 
e. al controverted; but it is argued on the part of the plaintiffs, 
he that a defect in che defendant's title will leave the plaintiiFs in 
he poſſeſion of the ticle upon which they have dectared, unan- 


twered; and that the defendant when he pleads and ſets forth 


This argument would be well founded, if the plea which the 
defendant has put in were bad on the face of it, ſince in that 
caſe the firft error in pleading would be committed by the de- 
fendant, and the general title which the. plaintiffs have ſhewn 
in their declaration would remain unanſwered. But in the 
caſe before us it is not ſo; the plea is on the face of it a good 
plea; there js no objection to the manner in which the defend. 
ant has pleaded his tle. The plaintiffs therefore mult ſnew a 
more particular title than they have ſet forth in the declaration, 
and they find themſelves under the neceſſity of abandoning the 
general title on which they declared, and of ſhewing by the 
realication a better title than that which the defendant has 
kated in his plea. Accordingly they do ſo; for admitting the 
right of Killiprew, who is the anceſtor under whom the de- 
tendant claims, the plaintiffs claim by virtue of a fine levied by 
all the coparceners. This, no doubt, is a full and complete 
anſwer to the title ſet out in the plea. But then the plaintiffs 
inſtead of reſting on that title, inſtead of putting any matter in 
iſue on that title, inſtead of drawing any concluſion on which 
there can be an iſſue, conclude with ſuggeſting that the reſig- 
nation of Romney was fraudulent, and that the uſurpation for 
lat turn was not an uſurpation on the right of the eldeſt co- 
parcener; for that is diſtinctly the effect of the traverſe. A 
great many caſes were cited to ſhew that this traverſe was ma- 


terial; and J admit that is the point to be proved. But it 


cannot be material in the abſtract; it is material or not, guogd 
the right to ſupport which itis taken. Now the right inſiſted 
on by the plaintiffs in their replication, is a right under the 
title of X;lligrew to the advowſon by a conveyance from 


tie three coparceners ; and to that right ſo ſet out, whether 


the avoidance in queſtion is in the firſt, ſecond, or third turn, 


is of no fort of conſequence, There is no queſtion of _ 
| | wi 


ter that upon that reſignation it belonged to the eldeit coparcener 


2 title in himſelf, puts himſelf in the ſituation of a plaintiff. 
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with reſpect to a perſon who claims in himſelf a title to th 
whole advowlon; and the irrelevance of the traverſe taken by the 
plaintiffs to the title ſet out, cannot appear more ſtrongly than 
by comparing this caſe with the caſe, 3 Wilſ. 214. (1), which 
was cited in the argument to ſhew the ſufficiency of the traverſe 
on the part of the plaintiffs. In the caſe in Milſon, the title | 
up by the pleadings on each fide was diſtinctly that of a pre. 


ſentation by turns, Neither the company of grocers, nor the uch 
archbiſhop pretended either of them to have the general rizht illue 
to preſent to the living. But on the title deduced in the pri The 
part of the pleadings, it was manifeſtly a preſentation in ciſe 


lega 
not 
of th 
it is 
any 
muſ 
prey 


plea 


which two turns belonged to the archbiſhop, and one to the 
grocer's company. The title of the plaintiffs therefore was 
directly maintained by the traverſe which was taken in the re 
plication : the archbiſhop had not only two turns, but the fit 
turn was his confeſſedly de jure; the denying then that the 
plaintifis had the right to the ſecond turn, and the alerting 
that they had the right to the third turn, were in effect pie- 
ciſely the fame propoſitions. By making good the point on 
which they took their traverſe, they muſt by neceſſary conſe- 


quence affirm and ſupport the title ſet out in their declaration, Gift 
Eut in the preſent cafe adinitting what in all probability was juds 
true, that the right was not in the coparceners, it would not « 60 
tend to ſhew that the plaintiffs had derived a right from Ni- to a 
tigrezv, who by confeſſion of the pleadings was clearly at one the 
time entitled to the right which deſcended on the copirceners, be 
and which, unleſs it was paſſed by them, would ſtill remain in | 
them to be exerciſed according to the nature of their intereſt, qua 
It is faid, however, that the d-fendant has rejoined informally, all 
that he ought to have demurred to the replication. Now ped 
take it, that wherever a traverſe is immaterial, the other party pro 
may paſs it by, and put in iſſue a more material part. But it fen 
is not neceſſary to conſider, whether it were better for the de- dee 
fendant to have demurred to the replication, or to have rejoin- fen 
ed as he has done; becauſe if the traverſe be bad the replication cel 
1s bad, and the defendant is entitled to judgment on the plain- at 
tiff's replication. I doubt, however, whether it would have lay 
been ſafe for the defendant to have done that which would have 80 
permitted the averment to ſtand confeſſed, of the fine levied we 
by the three coparceners to the uſe of Lomax in fee, If that leſ 
be a ſubſtantive allegation, he has met it; if it be not, then the at 
plaintiffs having admitted the title in K:l/zgrew, and the deſcent mi 
from him, have ſhewn nothing to avoid it, or to ſupport any ſen 
right in themſelves, and the replication is no anſwer to the th 
plea. The fourth plea ſtates the right correctly and truly, and tio 


is alſo agreeable to a former judgment of this court on the ſame 
right of the ſame parties, "There is but one objection made to 
it, namely, that it is pleaded that the coparceners did not agree 


{1) The Grocers Company v. Archi of Canterbur unte vol. I. p. 481. | 
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to preſent, and therefore that on the firſt avoidance the pre- 
{:ntation belonged to the eldeſt. I he argument is that in the 
language of many books and ſome pleadings, the right of pre- 
ſenting by turns is ſaid to ariſe when coparceners cannot agree, 
and many authorities have been quoted to prove this polition. 
It is alſo laid down in Bro. Tit. Preſent. al Egliſe 19 Fitz. 
Nat. Brev. Qua. Imp. 8 1. Co. Litt. 166. b. Doctor and Stu- 
dent, b. 2. c. Jo. and is clear law, that the firſt pteſentation in 
luch cafe off mere right belongs to the eldeſt, deſcends to her 
| iſſue, goes to her huſband by the curteſy, and paſſes by her grant. 
The expreſſion then that they cannot agree, therefore the exer- 
| ciſe of the right muſt be by turns, is generally true. It is a 
legal preſumption, that on a right ſo circumſtanced they can- 
not agree. The eldeſt has it pleno jure, and the concurrence 
of the others would only operate to their own prejudice. But 
it is not a poſition of fact that they cannot agree, nor could 
any iſſue be taken upon it. If they do not agree, the eldeſt 
muſt preſent in the firſt turn; an actual agreement can alone 
prevent it. No authority has been cited to ſhew it to be bad 
pleading to ſtate that they did nt agree; on the contrary, in 
| the caſe of this very advowſon, the phraſe in the pleadings is 
dittinctly, that they “ did not agree, and the Court in giving 
judgment reaſon upon it as being preciſely ſynonimous with 
* could not agree.” Beſides this, in a plea in bar, certainty 
to a common intent is ſufficient. On this ground, therefore, 
the fourth plea is well pleaded, and on that alſo there muſt 
de judgment for the defendant. | | 
But though the defendant have judgment on demurrer in Thrale e af. u. 
quare impedit, he is not entitled to colts. Judgment being m pms fo 
given for the defendant on demurrer in the above quare im- Riis Ter. 
pedit; it was now moved on the part of the plaintiff, that the 4x Geo 3. B. R. 
prothonotary might be reftrained from taxing colts to the de- 1 Hen. 3/48, 
fendant ; on the ground, that as the plaintiff would not have 53” 
| been entitled to coſts if he had ſucceeded, neither was the de- 
fendant, the right being mutual. That the ſtatute of Glou- 
eſter (1) gives coſts only where damages were recoverable 
at common law, but as there were no damages at common 
law in quare impedit, coſts were not given by that ſtatute. 
do alſo where double or treble damages were created, coſts 
were not increaſed by that ſtatute in the ſame proportion, un- 
leſs in caſes where ſingle damages might have been recovered 
at common law. 2 Int. 289, And though the ſtat. Wett- 
minſter 2. (2) gave damages in guare impeait and darrein pre- 
ſentment, yet as thoſe damages did not accrue at common law, 
the ſtat. Glouceſter did not operate to give coſts in thoſe ac- 
tions, 2 Inſt. 362. Pilferd's caſe 10 Co. 116. 3. After argue 
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ment, CUT voir anvis. And now Lord LovcuBorovet, 
Cn. J. After having taken the conſtruction of the ſtat. 3& 

IF. 2. c. . and the caſes cited into full conſideration, de. 
clared it to be the opinion of the Court, that the defendant 
was not entitled to coſts on the demurrer. He faid. ſoon after 
the paſſing that ſtatute, namely in the ioth year of King i. 
liam, the caſe of Thomas v. Lloyd was decided in the King's 
bench, which is reported 1 Salt. 194. and x Lord Rayn, 
336. (1) in which, on a plea of privilege by the defendant which 
was holden good on demurrer, it was contended that he was 
entitled to coſts in conſequence of the judgment, but the deter. 
mination of the Court was, that coſts were only given by the 
ſtatute where the right was, reciprocal between plaintiff and 
detendant. In the ſecond year of Queen Anne the ſame * 


tion came before the court of King's-bench in the cate of 


— 


Law v. the Bi- 
thop of Lincoln 
et al, Mic. Ter. 
19 Geo. 3. C. B. 
2 Black, Reh. 
124. 


(2) Garland v. Extend on a plea in abatement, and coſts were 
again refuſed. After theſe caſes came the anonymous (3) 
Caſe in this Court, where it is ſtated that the defendant was 
holden to be entitled to coſts. But in the tenth year of 
George 1. the caſe of Miller v. Seagrave, Cooke Prac. 25. un- 
derwent repeated argument and conſideration, and though one 
of the judges differed, at firſt, from the reſt of the Court, yet 
it was afterwards ſolemnly reſolved that no coſts ſhould be 
allowed. The conſtruction which was put on the ſtatute in 
that caſe we think the true one, that the coſts given by it are 
confined to caſes where the plaintiff as well as defendant is en- 
tled to them. Rule abſolute. _ 

A deviſe to A. of “ the next turn or preſentation of the 
« church of B. after the death of the preſent poſſeſſor; and 
« after the death of A. the ſaid living to revert to the teſta- 
ce tor's heir is a deviſe of the next turn of preſenting ab- 
ſolutely, and not merely of getting himſelf preſented. In 
quare impedit by John Law, clerk, againſt the Biſhop of 
Lincoln, the Duke of Rutland, and John Dixon, clerk, for 
the preſentation to the church of Goadby; co. Lincoln; the 
plaintiff declares on the ſeiſin of Peter Myche, eſd. who by 
will, dated the 25th of October, 1763, and a codicil thereto 
annexed, “ gave to John Law, the plaintiff, the next turn 
« or preſentation of the church of Goadby aforeſaid. aſter the 
« death of Benjamin Pritchard, the then poſſeffor; and after 
« the death of the ſaid Fohn Law, the ſaid living to revert to 
« the heir of the ſaid Peter.” And the faid teſtator died the 
20th of December, 1963, by which the plaintiff became poſ- 
ſeſſed of the next turn or preſentation, and that the living 1s 
now void by the death of Pritchard. The biſhop diſclaims | 


ur. 


(1) S. C. Comberb. 482. 12 Mod. 195. : 
(2) 1 Salk. 194. 2 Ld, Raym. 992. (3) Cooke's Caf. frei 
: a 
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ll rleht. except as ordinary. The duke and Dixon plead, 
Et the faid Dixon is parſon 1mparſone? on the preſentation of 
the duke; that the duke is heir at law of the ſaid Peter 
Mecbe, and that the manor of Goadby (to which the advow- 
ſon is appendant), the next turn or preſentation ſo belonging 
to the ſaid Law, by virtue of the faid deviſe, by the death of 
the ſaid Peter Myche, deſcended to the ſaid duke; and the 
fad John Law, being fo poſſeſſed of the next turn or preſen- 
tation, it belonged to him when the church became void, to 
cauſe himſelf to be preſented to the ſame, and he was requeſted . 
by the duke fo to do: and upon his refuſal, it belonged to the 
laid duke to preſent, who accordingly preſented the defendant” 
Dixon, who was inſtituted and inducted thereupon. To this 
plea the plaintiif demurs, and the defendants join in demurrer. 
On the behalf of the plaintiff, it was inſiſted, that Law, the 
deviſee, had a right to preſent as patron to the firſt avoidance. 
For the defendants ii was argued, that this was only a gift to 
Law of the right of being preſented himſelf, not of a right 
to preſent a ſtranger, — Gould, J. (alſente De Grey, Ch. Jul.) : 
This is clearly a deviſe of a legal intereſt; no hint of any 

truſt being repoſed in the heir at law. The next preſentation 
deviſed in clear and explicit words. The ſubſequent part is 
obſcure, viz. whether Lato ſhall only have the firſt preſenta- 
tion, or all that may fall in his life-time. I incline to think 
he ſhall have none but the firſt; but to that he is clearly en- 
titled, and is not bound to prefent himſelf, but may give 
it to whom he will. BLACEKSTON FE, J. It is impoſi.ble 
to ſupport this plea. The conſequence is moſt illogical. 
duppoſe, for a moment, that the plaintiff had no right to pre- 
ſent any clerk but himſelf, it by no means follows, that becauſe 
he refuſed to preſent him at the time when the duke required 
bim, the duke had, therefore, a right to preſent a clerk of his 
own, He had, at leaſt, ſix months to deliberate in: but there 
1s no colour for us to determine that Mr. Law had only ſuch 
a qualified right. I much queſtion whether ſuch a right could 
ſubliſt at the common law: I am ſure there is no legal remedy 
brit. The guare impedit never names the clerk to be pre- 
ſented; it only removes the obſtacle of preſenting idoneum 
dericun, not A, B, C, and more eſpecially not /zipſum. The 
fiſt part of the deviſe is indiſputably clear, that he gives the 
next preſentation abſolutely to Mr. Lao; what effect the ſub- 
quent obſcure words may have hereafter, we are not now to 
determine. Nares, J. of the ſame opinion, that the firſt words 
conveyed an abſolute right of preſenting upon the next avoid- 
ace to the plaintitf.— Judgment for the plaintiff, 

Examination, on interrogatories, to diſcover a popiſh truſt of The Earl of 
an advowfon, In quare impedit, the defendants moved, that the ene Fg The 
plaintiff, the Earl of Strafford, might be examined upon inter- wich: the Un. 

| . | rogatories, verſity of Came 
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| bridge, and rogatories, to diſcover any ſecret truſt for the benefit of 
I! pcs . ee papiſt under which he held the advowſon in queſtion, in pq 
13 Geo. 3. C. B. dice of the univerſity of Cambridge, purſuant to the directos 
! 2 Black. 881. of the ſtatute 12 Ann. and 11 Geo. 2. and the caſes of 7, 
| King and Biſhip of Carliſle, L. 11 and 12 Geo. 2. Prod, Rs 
9 C. B. 359. and Lord Cr/len's caſe, T. 1766, were Cited. The 
1 Court granted a rule to ſhe cauſe; and afterwards the plan- 
| tiff moved in the treaſury for leave to diſcontinue, on paymen 
| of coſts, which was granted. 54 

3 James Walwyn, Whether a ſine of an advowſon in groſs, with proclamation 
1 eſq. v Richard, and non-entry, or claim, will bar a term of years. —In gr 
r e inipellil, to ſhew the plaintiff 's title, the declaration ſets forth 


| on ps that Philip Cecil, on the 24th of December, 1706, being ſeiſa 
| | Ea. Ter. in fee, of the advowſon of the vicarage of the church of Sen. 
[| 4 geo. 3. C. B. freth in groſs, as of fee and right, by Feed of that date, upon his 
1 2 Will. 233. h A da 
5 | marriage, ſettled the fame to the uſe of himſelf for 9g years it 
| | he ſhould ſo long live, remainder to truſtees to preſerve con- 
| Ji itingent remainders, remainder to 7h Kyrle and the plaintif 
| | on James MWallæuyn, fot 500 years, remainder in ſtrict ſettlement; 
3 that the marriage was had, and Phz/ip Cecil thereby became pd. 
* ſeſſed of the advowſon for the term of gg years, and on the it 
| 4 of June, 1724 (the church being then full), granted the neu 
| | turn to oh Stephens, who, upon the next vacancy, preſented 
his clerk, William Stephens; that afterwards, on the iſt d 
October, 1731, the church being full of William Stephens 

| Philip Cecil died fo pofleſied, and ohn Kyrle died, wherehy 
h Mallauyn (the plaintiff), by ſurvivorſhip, became pol- 
eſſed of the term of 500 years, and, upon the death of Hin 
Stephens, preſented Richard Reece the elder 3 upon whole retiz- 
nation he preſented Richard Reece the younger; upon who!? 

| reſignation, one Robert Wheeler, by ufurpation, preſented al 
| yn Cecil, one of the defendants, who has reſigned, and that 
I the church is now void, and it belongs to the plaintiff to pre- 
| | | ſent. The defendant, Jaikuyn Cecil, ſets up a prior title, aud 
oh | | pleads, that Philip Cecil, ſenior, the father of Philip Cecil in 
| the declaration, in Hilary term, in the oth year of King 
William, ſuffered a common recovery of this advowſon (amongit 
other things), with triple voucher (wherein Ph4;/ip Cecil the 
father was vouched, who vouched Philip Cecil the fon), to tie 
uſe of William Peawell and Halter Cecil for the term of 1099 
years, which term was ſubſiſting before, and at the time of 
the making the deed of marriage ſettlement, and is ſtill ſubſit- 
6 ing and unexpired, by reaſon whereof nothing in the advowſon 
4 : ever paſled, by the deed of marriage fettlement, into the poſſel 
I ſion of Kyrle and the plaintiff James Hallauyn. The plaintift's 
f title in the declaration being rebutted by this plea, the plaintiff, 
5 in anſwer thereto, replies, that after the ſuffering the recovery 
in the plea, and after the death of Philip Cecil the elder, the faid 
Philip Cecil the younger, then being his heir at law, _— 
being 
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being ſeiſed in fee-tail of theadvowſon, levied a fine of theadvow- 
ſon of the church of Skenfreth, wherein he was conuſor, to the 


uſe of himſelf and his heirs ; by virtue of which hne, and the ſta- 


| tute of uſes, Philip Cecil the younger became ſeiſed in fee of the 
advowſon ; and being ſo ſeiſed, made the marriage ſettlement in 
the declaration, and that no entry or claim by the ſaid William 
| P:wwell and Walter Cecil, or either of them, or by any other 
perſon whatſoever claiming under them, or either of them, was 
made to avoid the ſaid fine, and, therefore, the term of 1000 
years is barred, and of no effect ; .to this the defendant, Wall- 
wy Cecil, has demurred, and the plaintiff has joined in demur- 
rer. The general queſtion made in this caſe was, upon both 
the arguments, Whether a fine of an advowſon in groſs, with 
proclamations and non-entry or claim, will bar a term of years? 
But as the Court at laſt did not determine this queſtion, it is 
only neceſſary to ſet down the judgment of the Court after time 
taken to conſider. Curia: It was admitted by the defendant's 
counſel, on the outſet of the argument, that a fine of lands 
with proclamations, according to the ſtat. 4 H. 7. c. 24. and 
E five years paſt without entry or claim, will bar the leſſee for 
years, 5 Rep. Saffyn's caſe, Cro. Fac. 60. S. C. 1 Lev. 270. 
Freeman v. Barnes. Cro. Car. 110. Iſham v. Morris. Garth. 
| 109. Smith v. Pearce: but this is only in the caſe of lands, 
where the leſſee for years is ouſted ; for no fine ſhall bar any 
but thoſe who are out of poſſeſſion, and whoſe eſtate is turned 
to a right, according to Margaret Poager”s cafe, 5 Rep. 105. 5. 
If leſſee for years is ouſted, and he in reverſion diſſeiſed, and the 
diſleiſor levies a fine, with proclamations and five years paſs, as 
well the leſſor as leſſee are barred by their non-claim, and the 
leſſor ſhall not have five years after the leaſe for years expired; 
fo if a copyholder for life, or in fee, be ouſted, and the lord dif- 
ſeiſed, and the difleiſor levies a fine, with proclamations, and five 
years paſs, as well the lord as the copyholder are barred ; and 
the lord in ſuch caſe ſhall not have five years after the death 
of the copyholder for life. The difference ariſes from the 


words of the two ſavings in the ſtat. 4 H. 7. : the firſt ſaving 


| extends to thoſe who have preſent right, and, therefore, the five 
years begin to run from the time the fine was levied, becauſe 
ticy might enter or bring their action immediately; the ſecond 
ſaving extends to thoſe who, at the time of the fine levied, can- 
not immediately have an action, or make an entry, and, there- 
fore, they ſhall have five years after their action, right, title, 
&c. firſt accrues. But the caſe at bar is not the caſe of a fine 
of lands, or of an advowſon appendant to a manor, but of an 
avowſon of a vicarage of a church in groſs by itſelf, which, at 
the time of the fine levied, appears by the pleadings to be in the 
pottethon of William Poavell and FW alter Cecil for a then, and 
preſent ſtill ſubſiſting long term of years, which has never 
been deveſted or turned to a right; for none of the parties to 
| ths 
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the fine, at the time of the levying thereof, had any thing it 
this advowſon; at that time Philip Cecil, the conuſor in the 
fine, had never preſented to the church, nor did his grantee 
preſent till twenty-five years afterwards, and the conuſees an 
mere ſtrangers. It was inſiſted for the defendants, that an 
eſtate in an advowſon in groſs could not be deveſted or turned 
to a right; and that, if it could, yet no fine can be levied of it, | 
and if it could, yet no entry or claim could be made within fie 
years after the fine levied, for the church was full at the time 
of the fine, and continued full for above twenty years, as appear 
upon this record; to which 2 Rell. Abr. 352. pl. 10. was cited 
in anſwer, to ſhew that a fine may be levied of an advowfon in 
roſs. And Pld. 4.35. a claim may be made at the church, 
It is certain that a fine bars nothing that is not deveſted or 
turned to a right; it is ſtrange there is nothing in all the books 
to ſhew whether a fine with proclamations, according to the 
ſtat H. 7. will bar a right to an advowſon in groſs ; but, whe- 
ther it will or ill not, we have now no occaſion to determine in 
this caſe, for it appears moſt clearly that the parties to the fins 
at the time of the levying thereof, had nothing in the advou/jon ; 
and, therefore, upon that ſingle point we are all of opinion, that 
the plaintiff has ns title, and judgment muſt be for the aefendant. 


Nuays. 


Belt w. Stennott, HE public have a right to uſe the cranes erected on public 
hrs * 1 quays.— This was an action of treſpaſs for breaking and 
3 boy 2 entering an erection of the plaintiff*s, called The Crane, on 
Smart's quay, in the pariſh of St Mary-at-Hill, in the ward ot 
Billingſgate, and continuing in the ſame for twelve hours. Ihe 
defendant pleaded, beſides the general iſſue, two ſpecial pleas 6 
juſtification. In the firſt ſpecial plea it was ſtated, that Ss 
quay, on which the crane was erected, was a public, open, ani 
lawful quay, within the port and city of London, between Lon- 
don- bridge and Blackwall, forthe landing thereon of all cuſtom- 
able goods, &c. &c.; that the crane when, &c. fo erected for 
the ualading of goods on the quay out of ſhips lying near tis 
quay for the purpoſe of being unladen there, was neceſſary for 
that purpoſe, that from time immemorial the corporation e 
London have had the lading and unlading, by themſelves ct 
deputy, of all goods and merchandizes of all merchants 
ſtrangers, &c. imported into London, and being fo entitled by 
indenture, dated December 5, 1796, appointed the defendaut 
their deputy, &c. &c. ; by virtue whereof, the defendant, before 


and at the ſaid time when, &c. became and was entitled 1 2 
| | eput 


Quans. 


deputy to have the lading and unlading of ſuch goods ; that 


while the defendant was ſuch deputy, to wit on, &c. certain 
ruſtomable goods belonging to merchant ſtrangers were im- 
ported from parts beyond the ſeas into the port of London, and 
within the city of London, between Blackwall and London- 
bridge, at Smart's quay, being ſuch public, open, and jawful 
quay, for the purpoſe of being unladen thereon by the direction 
of the agents of thoſe merchant ſtrangers, whereby it belonged 
to the defendant to have the unlading of the faid goods, and to 
uſe the ſaid crane, and to enter the ſame ſo then erected and 
being neceſſary for the unlading of the goods; whereupon the 
defendant entered into the ſaid crane, and uſed the fame for the 
unlading of the ſaid goods, and landing the ſame on the ſaid 
public, open, and lawful quay, as it was lawful for him to do, 
&. In the ſecond plea of juſtification it was alleged, that 
Smart's quay, on which the crane was erected, was an open, 
public, and lawful quay, within the port and city of London, 
&c. for the landing thereon of all cuſt»mable goods of all mer- 
chants importing the ſame into the port of Londonfor a reaſonable 
| compenſation, to be therefore paid by the ſaid merchants to the 
owner of the quay, and that the faid crane ſo erected for the 


unlading of goods upon the ſaid quay was neceſſary for that 


purpoſe 3 that on, &c. certain cuſtomable goods belonging to 
A. B. were imported into the port of London at Smart's quay 


for the purpoſe of being unladen thereon by the direction ot the 


laid A. B., whereupon the defendant, as the ſervant or the ſaid 
A. B. and by his command, entered into the crane, ſo being 
neceſſary for the unlading of goods upon the ſaid quay, and 
uſed the ſame for the unlading of the ſaid goods, &c. as it was 
lawful for him to do, &c. I he plaintift demurred to the two 
ſpecial pleas; and as to the firſt aſſigned for cauſes of demurrer, 
that it was not alleged in the plea that any compenſation was to 
be paid to the plaintiff for the landing of the ſaid goods on the 
| quay ; that it did not appear by that plea that the defendant had 
any right to land the faid goods on the quay, or to enter into or 
uſe the crane for the unlading of the ſad 200ds, or to continue 
on the crane, or to work it; that it was admitted by the plea, 
wat a reaſonable compenſation was to be paid by the owner of 
the quay for the landing of the goods, and yet the defendant 
Caimed the landing thereof, which was inconi:ttent, and againſt 
hw, &c. The cauſes of demurrer aſſigned to the ſecond ſpecial 
plea were nearly the ſame as rhe former. "Phe defendant joined 
in demurtrer. After argument, The Court overruled both the ob- 
ections. With regard to the firſt, they {aid that it was not neceſ- 
aryto ſtate in terms in a plea of juſtification under the general 
night, that this was an immemorial quay ; that it was ſufficient to 
Claim the right under the general words, © a public, open, and 
lawful quay ;” in which reſpect it was ſimilar to a highway, 
which may be deſcribed “ as a public and common king's 
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Quays. | 


highway, without * to have been ſo immemorially, 
And they referred to what Lord Hale ſaid, in his treatiſe Dt 
Portibus maris, par. ſec. cap. G. (1). If the king or ſubjed 
have a public wharf, unto which all perſons that come to that 
port muſt come and unlade or lade their goods as for the pur. 
poſe, becauſe they are the wharfs only licenſed by the queen, 
according to the ſtat. 1 Elia. c. 11. or becauſe there is no other 
wharf in that port, as it may fall out where a port is newly 
erected; in that caſe there cannot be taken arbitrary and exceſ- 
five duties for cranage, wharfage, pefage, &c. neither can they 
be enhanced to an immoderate rate, but the duties muſt be rea- 
ſonable and moderate, though ſettled by the king's licenſe or 
charter. For now the wharf and crane are affected with a pub 
fic intereſt, and they ceaſe to be juris privati only ; as if a man ſet 
out a ſtreet in new building on his own land, it is now no longer 
bare private intereſt, but it is affected with a public intereſt.” 
From whence it is obvious that Lord Hale confidered a public 
quay to be like a public ſtreet, common to all the king's ub: 
jects. And, as to the ſecond objection, they ſaid that, if true, 
it ſhould have been new aſſigned by the plaintiff, or that, if it 
were an objection to theſe pleas, it could only be taken advan- 
tage of on a ſpecial demurrer, affigning this as a cauſe gf 
demurrer. Judgment for the defendant (2). 


Quo Tarranto. 


| N information, in nature of a quo warrants, ſhall be 
| granted, where the right is doubtful and diſputed, in order 
to try it, unleſs there has been ſuch an acquieſcence as ought 


oY —— 


(1) Hargr. Tra. vol. I. p. 77. he 

(2) The fame queſtion was lately agitated in the court of Common 
Pleas, in an action on the caſc brought by this defendant againſt the plain- 
tiff for wrongfully and injuriouſly intruding himſelf into the defendant's 
office and employment of packer's porter, otherwiſe alien porter, by un- 
lading at this quay certain goods belonging to aliens, of which the defend- 
ant, by virtue of his office, was entitled to have the unlading, and to 
reccive the duties and profits due from the importers for the unlading 
thereof. On the trial at Guildhall, in May, 1799, this defendant obtained 
a verdid, the late Lord Ch. J. Eyre, who tried the cauſe, being of opinion 
that, as it was admitted that the merchants had a right to have their 
goods unladen at the quay in queſtion, as a public quay, they had alſo, by 
n:ccfſary conſequ-nce, a right to uſe the cranes erected there on paying 
a reaſonable fatis faction to the owner; and that the defendant, who, by 
his grant from the city, had the privilege of landing the goods, had 
alto, as an incident, a right to uſe all the accommodations that were pro- 
vided for the public by the wharfinger for the purpofe of landing. 8 Ter. 
Rep. 608. u. | | 


to 
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to prevent it,—Upon ſhewing cauſe why informations, in 
nature of qu avarranto, ſhould not be granted againſt theſe ſix, 
whoſe right depended upon that of thirteen other perſons (who 
had voted in the election of them into their offices), to ſhew by 


| what right they claimed their franchiſe of in- burgeſſes of this 
corporation; it appeared to be incumbent upon the proſecutors ' 


to invalidate the right of three out of thirteen, in order to turn 
the ſcale of the election. They had voted as being reſident in- 
burgeſſes ; but two of the thirteen were objected to by the pro- 
ſecutor's affidavits, as being aldermen, and thereby diſqualified 


to vote as in- burgeſſes; five, as having been legally diſ- 


franchiſed, and never legally reſtored, and ſix, as not being 
actually and bona fide reſident in Wigan at the time of the 


election. So that it was pretended, that even all the thirteen 


were illegal votes; however, it was agreed, * that the election 
would not hold good, if only three of theſe thirteen votes could 
be proved bad ones.” It was therefore inſiſted, on the part of 
the proſecutors, that the election was bad. But beſides this, 
there was another general objection to the validity of the elec- 


tion; namely, that the Court, at which the election was made, 


was improperly holden; and, therefore, all that was done at it 
was totally void, and an abſolute nullity; for, the proſecutors 
alleged and ſwore (to the beſt of their information and belief), 
that it was eſſentially neceſſary to the competency of the corpo- 
rate court, © that at leaſt one of the bailiffs ſhould be preſent 
at itz” whereas there was no bailiff preſent (as was very poſi- 
tively ſworn) at the original court, which was —_— to the 
ſubſequent day; upon which ſubſequent day of adjournment 


the defendants were elected, at the adjourned court; conſe- 


quently, the adjourned court was (as the proſecutors alleged) 
an incompetent one, and juſt the ſame as no court at all, and 
every thing tranſacted at it muſt be nugatory, ineffectual, and 
void. They alſo inſiſted (and their opponents agreed), that it 
was neceſſary for the in- burgeſſes who voted to be reſident in 
Wigan at the time of their voting; and the only diſpute was, 
« whether ſix of thoſe who voted for theſe ſix defendants were 
actually and fairly fo in fact, or only colourably and fallaciouſly 
lo.” PER Curlam: The rules muſt be made abſolute, in 
order to try the rights in diſpute. The firſt que ion, Whe- 
ther the preſence of a bailitt be. or be not eſſentially neceſſary to 


the holding of a court?“ is general, and goes directly to the 


validity of the election of the defendants ; and the affirmation 
of this on one fide, and the denial of it on the other, are both 
lworn exactly in the ſame manner; both ſides ſwear to their 
apprehenſion and belief, The bailiffs are not indeed named in 
the ſtyle of the Court, but yet they may, by the conſtitution of 
the burrough, be an eſſential part of the Court. Therefore, as 
does not appear, © whether the Court at which the defendants 
Were elegted was a competent one or not,“ an information mult 
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go, upon this ground alone, unleſs there has been ſuch an 

acquieſcence as ought to prevent it. 2dly, Though an acqui. 
eſcence for a great length of time may be a ſufficient reaſon 
why the Court ſhould not interpoſe, quieta movere ; yet here is 
no length of time, tis only three or four years. No certain 
rule is fixed for the particular and exact length of time that 
ſhall be conſidered as an acquieſcence; and, perhaps, it is bet. 
ter that none ſhould be abſolutely fixed, for circumſtances may 
very much vary the caſe in this reſpect. 3dly, As to the re- 
ſidence too of electing in- burgeſſes; the facts are diſputed, 
and therefore muſt be tried. Athly, "The disfranchiſed in- 
burgeſſes have been reſtored by the mayor alone, upon a man- 
damus (1); but it is alleged, © that he alone had no right to 

_ reſtore them, and that he did it contrary to the conſent and opi- 
nion of the body;“ therefore their right appears to be doubt. 
ful. 5thly, The two that have been choſen aldermen are faid 
to have refuſed accepting that office; and their rights are ſaid 

to have been twice tried already, and ſettled by two verdicts, 
and, therefore, ought not to be now thus diſputed and litigated 
over again. Gthly, It is urged, that the right of perſons elected 
ought not to be ſent down to trial, upon a ſuppoſition of a de- 
ficiency of a right in their electors, until the right of ſuch elec- 
tors has been firſt tried and diſallowed; and it has been 
queſtioned and debated, ** How far the right of an elector, 
who is in office and holds a franchiſe de facto, can be attacked 
upon an information granted and tried againſt a perſon elected 
by him ; or, whether his right muſt then, and upon that occa- 
ſion, be taken for granted, as he was a corporator de facto when 
he gave his vote.“ But, as we are of opinion © that theſe rules 
muſt be made abſolute on the firſt point,“ which is a general, 
and, if true, a fatal objection to the validity of the election, the 
information will be « for uſurping the office upon the crown; 
and the crown may take what iſſues they think proper, to ſhew 
tuch uſurpation. There is no inſtance of precluding the crown 
from inſiſting upon any objections that they ſhall be adviſed to 
take iſſue upon, in order to ſhew the defendant to have uſurped 
the franchiſe. Therefore, we neither need to give, nor ſhould 
give, any cpinion upon the other points; nor does the line 
ſeem to be fully and cleariy drawn and fixed, © where the 
rights of the electors can be gone into at all, or how far they 
can be gone into, on the trial of the right of the elected. 

| | Rules abſolute for informations. 

The King's, Where the town-clerk's accounts are allowed by the alder- 
William #ate- men, or where a town-clerk acts miniſterially under the alder- 


man, Mic. Ter. „ ble; 
20 Ces. f BR, men, Who ate judicial officers, the offices are incompativie; 


| a Ter. Re/:. 777. 


— 
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(1) Vide ſupra, vol. IV. p. 241. Rex v. Hanes, Mayor of Wigan. F 
| | and 


Quo Warranto. 


and the appointment to the former office is equivalent to an 
amotion by the corporation from the latter office. And if the 
perſon fo appointed continue to exerciſe the office « alderman, this 
Court will grant an information, in the nature of a quo warranto, 
ogainft him.—A rule had been obtained (calling on the defend- 
ant to ſhew cauſe why an information, in nature of a gus var- 
ranto, ſhould net be exhibited againſt him to ſhew by what 
authority he claims to be an alderman of Bedford), on an affi- 
davit, which ſtated the conſtitution of the borough as in the 
caſe of The K. v. Heaven, infra. It alſo ſtated, that there is a 


| miniſterial officer in the borough, called the town-clerk, attend- 


ant on the corporate courts and meetings, which corporate courts 
and meetings are ſubject to the control and direction of the al- 
dermen. Ihe perſon who made the affidavit alſo ſtated, that he 


believed that the accounts of the town-clerk are adjuſted and 
| allowed of by the aldermen; and that, by the ancient uſage and 


cuſtom of that borough, the office of town-clerk 1s incompatible 
with thac of alderman. It then ſtated, that the defendant. who 
had been a burgeſs, was duly elected mayor at Michaelmas, 1782, 
which office he ſerved till Michaelmas, 1783, when he became 
an alderman. In September, 1784, he was elected town-clerk, 
which office he has ſince exerciſed, together with that of alder- 
man, contrary to the uſage of the borough, and has, from time 
to time, aCted as one of the aldermen who have allowed his ac- 
counts as town-clerk. The defendant in his affidavit alleged, 
that he had never officiated as town-clerk, the whole duty of 
that office having been tranſacted by his deputy. He denied 
that the two offices were incompatible, and that the aldermen 
ſettled the town-clerk's accounts, they being uſually ſettled 
and adjuſted by the chamberlain; and ſaid, that the corpora- 
tion always appeared fatisfied with the defendant's conduct as 
an alderman, as well as in the management of the town-clerk- 
ſhip by deputy. He then ſtated two inſtances in the borough : 


the one, of the offices of town-clerk and common-councilman }. 


having been enjoyed by the ſame perſon in 1721 ; the other, of 
the enjoyment of the offices of town-clerk and alderman by a 
Mr. Hill from 1750 to 1784. PER CURA: We do not 
think that the offices of alderman and town-clerk are neceſ- 
forily incompatible, for in ſome corporations aldermen are not 
judicial officers. If an alderman be alſo a magiſtrate, and the 
twn-clerk act miniſterially under him, then indeed theſe two 
off ces cannot be held by the ſame perſon. Now here it is a queſ- 
ton, Whether the town-clerk's accounts are not allowed by the 
alderman ? If they are, the 1wo offices are incompatible; and 
this-information ſhould be granted, for the purpole of trying 
that fact. In the caſe of The King v. Gayer, 1 Burr. 245. it 


ſeemed to be agreed, that the offices of juſtice of the peace and 


overſeer of the poor were incompatible, becauſe the accounts of 
the latter were ſubje-t to the control of the former. Then, if 
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theſe offices be not compatible, there is not the ſame reaſon fo 
refuſing this application which prevailed in the caſe of The K, 
v. Heaven; for, the appointment of the defendant to the office 
of town-clerk was an act of the corporation themſelves, which, 
if the offices be incompatible, is equivalent to an amotion.— 
Rule abſolute. 12 | 
In this caſe an information in nature of a quo warrants was 
granted in order to try whether a reſidence in a borough pre- 
vious to an election which required reſidence were bnd fide or 
not.— The defendant was called upon by a rule to ſhew cauſe 
why an information, in nature of g warrants, ſhould not be 
filed againſt him for exerciſing the office of bailiff of the bo- 
rough of Seaford, By the conſtitution of the borough the 
inhabitants and tenants reſident in the town pariſh and borough 
of Seaford, on the feaſt of St. Michael, ele& ſome perſons 
from among themſelves to be bailiff. And the queſtion was, 
Whether the defendant was an inhabitant and tenant rejident at 
the time of his election? It appeared, from the affidavits on 
the part of the rule, that the defendant, previous to his elec- 
tion at Michaelmas laſt, was a freeman and jurat of the bo- 
rough; but they charged, that at the time of his cleEtion, he had 
not reſided within the borough more than four days, and fince 
he had been ſo elected bailift he had not reſided more than two 
days, and that he was not a bend fide reſident at the time of his 
election, but that his reſidence was merely colourable and falla- 


ctous ; and that immediately after his election he appointed a. 


deputy. The defendant in his affidavit in anſwer ſtated, that 
his agent had entered into an agreement on his behalf for the 
purchaſe of a houſe in Seaford fo early as 2d April, 1794, in- 
tending to reſide £04 fide ; that difhculties having ariſen in 
perfecting the title, the purchaſe was not completed; but in 
April, 1795, he made enquiries for another convenient houſe, 
and on 16th July following he took a part of a houſe, confiſt- 
ing of a parlour, bed-room, and ſervant's room, for a year 
from the 24th July ; that he ſlept there that night on one of 
his tours to vitit the camps; that he alſo flept there on the 
24th September on his way to viſit the camps, and alſo on his 
return from thence on the 25th, and again on the 29th when 
he was elected bailift. That on the 8th October he again 
occupied the apartments, but did not ſleep there, being called 

way to attend a court martial; that all the time he hired the 


apartinents it was, and ſtill is, his intention, not only to have a 


reſidence in the borough during the time he ſhall hold the office 
of bailiff, and when his duty on the coaſt calls him that way, but 
alſo to have a permanent dwelling-houſe there; and that on the 
8th July laſt a houſe in the borough was conveyed to him better 
adapted for his reſidence, inſtead of the one which was formerly 


agreed to be purchaſed. PER Curiam: This appears t0 


have been a mere paſſage reſidence ; and our proceedings 
| wou. 


\ 
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would be ridiculed, if we were to decide that this reſidence. 
was ſufficient. However it is not neceſſary, at preſent, to 
fay, that tis may not, on further inveſtigation, turn out to be 
a bond fide reſidence: the queſtion here is, Whether theſe facts 
ought not 10 be ſubmitred to the conſideration of a jury ? and 
certainly they ought. Rule abſolute (1). | 


233. 


An information. in nature of a guo warrants, lies againſt a The King v. 


portreeve of a borough and manor, who as portreeve is the re- 
turning officer of the borough. 
If the affidavit in ſupport of the rule for ſuch an information 


the other ſide, the latter athdavit may be read by the proſecu- 
tor in ſupport of his rule. 

In general the title of the electors is not to be brought in 
queſtion by attacking the title of the perſon elected by them; 
but this rule does not apply where there is no method of pro- 
ſcution, by which the title of the electors may be queſtioned 
in the firſt inſtance. 

A rule had been obtained, calling upon the defendant to 


s ſhew cauſe why an information, in nature of a guo war- 


rants, ſhould not be exhibited againſt him, to ſhew by what 
authority he claimed to be portreeve of the borough of 


| Fowey, in Cornwall; which rule was drawn up on the affi- 


davit of Mr. Raſhleigh, recorder of the borough; ſtating 
Fowey to be an ancient borough, ſending members to parlia- 
ment ſince the 13th of Elizabeth, and that the portreeve 1s the 
returning officer. That, by the conſtitution of the borough 
lach perſons only have a right to vote at elections as are 
Prince's tenants, duly admitted upon the court rolls of the bo- 
rough and manor of Fowey, in right of the freehold eſtates 
within the borough, and who have done their fealty, and in 
ſuch inhabitants of the borough only as pay ſcot and lot. 
That the Prince of Wales, as duke of Cornwall, is lord of 
the borough and manor. The atfidavit then impeached the 
titles of Fey perſons, as having been improperly admitted at 
the laſt court held on the 2bth of November, 1789 ; they 
having been admitted before any homage was ſworn, and 
without any preſentment being made of their titles; and becauſe 
the ſteward nad ſworn in twenty-two of thoſe newly admitted 
perſons together with the defendant, Thomas Mein (who had 
before been admitted), upon the homage, for the purpoſe of 
preſenting the defendant to be portreeve of the borough, 
wich they accordingly did; and he was ſworn in immediately. 


Mein, Ea. Ter. 


30 Geo. 3. B.R. 
3 Ter. Rat, 596. 


| omit a material fact, which is ſtated in the affidavit filed on 


In anſwer to which the defendant filed another afidavit, ſetting 


forth (among other things) the method of electing the por- 
teeve. "The defendant's affidavit further denied the cuſtom 
of admitting tenants to be as ſtated in the relator's affidavit; 
and ſet forth three inſtances of admiſſions from the court rolls, 


— on a 


(1) Sce The K. v. Sargene, ante, vol. II. p. 739. 1 
| the 
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Quo Marranto. 


the only inſtances to be found for 150 years back to the con. 
trary. Lord Kenyon, Ch. J. - If the matter had reſted on ret 
the relator's affidavit alone, I ſhould have been clearly of opi. — 
nion, that the information could not go; but it is not unuſul 
to have recourſe to the affidavits againſt the rule, in order to 
come (if poſſible) at the whole truth of the tranſaction. Noy 
the relator's affidavit had omitted to ſtate in whom the right of 
election was to the office of portreeve, which chaſm is filled up 
by the defendant's affidavit, diſcloſing the method of election, 
"Then the next queſtion is, Whether ſuch an office as that of me 
portreeve is of magnitude ſufficient for the Court to take no- | 
tice of by way of information in the nature of que warrant:? 


Of that I cannot entertain a doubt. A portreeve ex vi termi 8 thi 
implies a public peace-officer (1); and he is here clothed with cit 
that very important conftitutional office of returning officer; in, 
that is perfectly ſufficient to bring him within the ſcope of this | C 
information. But then it is objected, that the titles of eleCtors cy 


cannot be impeached through the medium of the elected; and 
the cafe of Symers v. Regem, in Cowper, 507. infra, has been 
relied on: but there the electors were members of a corporation, A tv 
. whoſe titles might have been queſtioned in que warrants in- tw 
formations; and there too Lord Mansfield laid conſiderable 
#reſs on the voters having been in the poſſeſſion of their 
franchiſes for twelve years. At all events that rule cannot be 


extended to caſes where the titles of thoſe electors cannot be mi 


impeached at all; in ſuch caſes, of neceſſity their titles muſt 
be attacked by diſcuſſing the validity of the election made by 


them, in a proceeding againſt the perſon elected. Such is the tio 
caſe of a coroner, who is elected by the freeholders of the 


county. Upon an information of this ſort, the titles of the ge! 
ſeveral frecholders who voted for him muſt come in diſcuſſion, de; 
and yet no ſuch information lies againſt them for exerciſing a 18 
right incidental to the frechold. So in the caſe of a ſteward af an 


a court-leet. The ſame anſwer occurs here; it is a caſe of 
equal neceſſity. What ſort of information could be framed 
againſt perſons of the deſcription of the prince's tenants. 
I hey have an incidental power of electing the portreeve in 
the fame manner as the freeholders of the county have with ma 
reſpect to the coroner ; and they are no more than freeholders. 
Laſtly, it is objected, that the evidence of the defendant out- 
weighs that of the relator: now, admitting it to be fo, that 
nas never been held to be an anſwer to an application of this 
kind. Where there is evidence on both ſides, the jury are the 
conftitutional judges on which fide the balance inclines; al 2 
that we are to look to is that a fair doubt is raiſed, and that the 
parties applying come with clean hands, and in proper time. 05 
Ide other judges aſſented; Mr. Juſtice Afphurſt adding, that an 
he ſhould have been of opinion that an information would hav? 
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hin againſt the defendant to try his title to the office of port- 
reeve, even if he had not been ſtated to be the returning officer. 
— Rule abſolute (1). . | 

And an information, in the nature of a quo warranto, will Rex v. Sir John 
be granted, where the right depends upon a matter of doubt- Carter, Ea. Ter. 
al law, in order to its being finally determined. Upon a rule erage Ou 
to ſhew cauſe why an information, in the nature of a quo war- 
rants, ſhould not be directed to the defendant, to ſhew by what 
authority he claimed to be a burgeſs of the borough of Portſ- 
mouth; the ground of the application was, that at the time of 
bis being elected a burgeſs he was an infant of the age of nine 
years only, and, therefore, incapable of ſerving the office; and 
the caſe of Rex v. White, caſes temp. Lord Hardwicke 8, was 
cited. But here it appeared, that the defendant was not ſworn 
in, nor ever acted, till after he was of age'(ſee vol. III. p. 763. 
Col: The only point material to be conſidered is, the cir- 
cumſtances under which this application is made; from which 
it appears, that if the admiſſion and election had been at the 
ſame time, the defendant would have been in poſſeſſion above 
twenty years. But it is ſaid, though a title accrues within 
twenty years, the Court, under circumſtances, will not inter- 
poſe to diſturb the peace of the corporation. In caſes where 
there has been a long acquieſcence, and where the objection, 
if it prevailed, might go to diffolve the corporation, the Court 
might be ſo diſinclined. But here there is no acquieſcence for 
any conſiderable period of time; and it is admitted on all 
hands, that it will not endanger the diſſolution of the corpora- 
tion, The objection then turns ſingly upon a point of doubt- 
ful law; whether an infant is capable of being elected a bur- 
gels, This may be a very conſiderable queſtion, and a great 
deal may be ſaid in favour of their being elected. An infant 
is capable of purchaſes and privileges that are for his benefit, 
and amongſt other privileges that of a grant. Suppoſe the 
king, in the firſt charter, had nominated an infant one of the 
| durgeſſes: upon a queſtion whether the nomination was void, 
it would depend upon circumſtances ; and might turn upon 
| the nature of the acts requiſite to be done by the burgeſſes. It 
may be a queſtion, which, in its conſequences, may, more or 
les, affect the right of all the corporations in the kingdom. 
Therefore all theſe grounds operate cancluſively to make the 
rule abſolute. The reaſons urged againſt it are, that there is 
no precedent which ſupports the application : but two caſes 
have been cited, in which the reaſon Lord Hardwicke aſſigns 
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(1) In the cafe of the borough of Horſham, Hil. 30 Geo. 3. The 
Court held that an information, in nature of a gzo <varranto, would lie 
Hanſt a perſon claiming to have a right of voting by virtue of a burgage 
tenement, and they ſaid that the point had been ſo often ruled that it 
as 00 late to raiſe the queſtion ; and there the rule was made abſolute 
$218k one who claimed tuch. a richt. 
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for ſending the very queſtion: now under litigation to be trig] 
was, that it had never been ſettled. It does not appear thy 


thoſe cafes ever were finally decided; therefore, the Court, j 


this caſe, adopt the reafon which weighed with Lord Hart. 
Wickez and make the rule abſolute, that the queſtion may re, 
ccive a full and final determination. | 

What binding and ſervice is ſufficient to entitle an apprentice 


Rowe, Hil. Ter. to be admitted a free burgeſs of Colcheſter, under a particuly 


Geo. 3. B R. 
4 Lurr. 2287. 


cuſtom of that corporation reſpecting apprentices being ſworn 
burgeſſes was diſcuſſed, but not decided, on a caſe reſerved u. 


on the trial of an information in the nature of a guo warrant, 


This was a cafe reſerved upon the trial of an information, in 
the nature of a qu9 warranto, againſt the defendant, to ſhew by 
what authority he claims d be one of the freemen or ſworn bur. 
geſſes of the borough of Colcheſter in Eſſex: to which the de. 
fendant had pleaded ſpecially, and ſet forth the cuſtom to be: 
That every perſon who had ſerved an apprenticeſhip by inden. 
<« ture, for the term of ſeven years, to any freeman or ſworn bur- 
« gefsof the ſaid borough, hath been admitted and ſworn, or hath 
“ uted and been accuſtomed, and of right ought to be admitted 


* and ſworn (in cafe he thought fit to make application for 


* 


< that purpoſe), into the office of a freeman or ſworn burgels 
t of the ſaid borough, to exerciſe the ſaid office for and dur- 
ing his natural life.“ The cu/ffom ſet forth in the defend. 


and's plea was admitted. And it appeared in evidence, that at 


or before the feaſt of St. Michael the archangel, 17 31, the de- 
fendant went to live with Fohn Steward, otherwiſe Stuart, 
in the pleadings mentioned, upon liking, in order to his being 
bound an apprentice, and continued to live with and ferve his 


ſaid maſter in that manner, until the 24th of July, 1732; 


when he was bound an apprentice to the ſaid Fohn Steward, 
Otherwiſe Stuart, by indenture, for the term of ſeven years, to 
commence from the feaſt of St. Michael the archangel, 1731: 
Prout the indenture. That the ſaid defendant continued to 
live with and ferve the ſaid John Steward, otherwiſe Stuart, 
as an apprentice, under the ſaid indenture, from the faid 
24th of July, 1732, until within about a year and an half 
of the end of the term in the ſaid indenture mentioned; 


when an indorſoment was made on the ſaid indenture, in the 


following words: «„ 7ohn Steward let John Rowe to Jobn 
« Finch, for the reaſidue of his time; to find him of all ne. 
« ſalary things, during his time, and at the end his-comings.” 
Signed «© Fol Finch, John Steward;” and witneſſed“ Jehn 
Clay ;” but not dated. That the ſaid John Finch vras uit d 
freeman of the ſaid borough of Colcheſter. That from the 
time of making the ſaid indorſement, and in purſuance thereof 
the faid defendant lived with and ſerved the faid 7%n Fine! 
for the remainder of the ſaid term in the ſaid indenture men- 
tioned. And the queſtion on the caſe reſerved was, © I hether 


the binding by indenture and ſervice for ſeven years, in — 
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manner before ſtated, were ſufficient to entitle the defendant to 
be admitted and ſworn a free burgeſs of the ſaid borough of 
« Colcheſter, under the cuſſom ſet forth in the pleadings ?”” 


And if the Court were of opinion, “ that the defendant was 


« entitled, then a verdict was to be entered for the defendant 


upon all the iſſues. But if the Court were of opinion, 
that the defendant was not entitled,“ then a verdict was to be 
entered for the defendant upon the firſt and fourth iſſues only, 
and for the king upon all the other ifſues. After this cafe had 
been twice argued at the bar, and diſcuſſed on the bench, the 
Curt thought that it ought to have been left to the jury; but, 


as it now ſtood, they were of opinion, that there ſhould be a 
repleader ; and conceived that ſetting aſide the verdict, and 
granting a new trial, with liberty to amend the pleadings, 
would be the beſt method they could now put it into. Accord- 


F ingly, they made the following rule.— Verdict ſet aſide, and a 


new trial ordered, with liberty for the defendant to zmend his 
plea; upon payment of coſts by the defendant to the proſecutor. 


An information, in nature of quo warranto, will not lie Rex v. Marſden, 


fir encouraging the exerciſe of a franchiſe ; and it is doubted wo 
even whether it will for holding a fair or market.—Sir Fletcher , , A812. 
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Merten moved for an information, in nature of quo warrants, 1 Black. Rep. 579% 
| apainſt the defendants for holding a public fair or market at 


Wakefield on every other Wedneſday. He had moved it a 
Gy or two before; but the Court had ſome doubt “ whether 
ſuch an information would lie; viz. an information in the 
nature of a guo warrants, in the name of the clerk of the 
crown, at the application of a private perſon. The Court 
thereupon gave him a rule, which was drawn up in this form, 
viz, * To ſhew cauſe why an information, in the nature of a 
© quo warrants, ſhould not be exhibited againſt theſe perſons, 
* to ſhew by what authority they hold, or promote and encou- 
* rage the holding, of a public ſhew, fair, market, or ſale, at a 
+ place called Wakefield-Inge, within the town of Wakefield, 


| © in the county of York, on every other Wedneſday through- 
* out the year, or upon any particular Wedneſday, for the ex- 


* poling to ſale and buying and ſelling of all ſorts of cattle, goods, 
* wares, and merchandizes.” Lord Mansr#itLD, Ch. J. (after 
cauſe ſhewin) If it were neceſſary to determine, © whether the 
* Court could grant an information for holding a fair or 
market,“ I ſhould deſire time to conſider : for, it does not 
lufficiently appear, whether before the act 4 and 5 W. and 77. 
c. 18. the king's coroner and attorney could file ſuch an in- 


formation. F he could, the power is not taken away from 


him to do it now by leave of the Court; he could not, ?tis 
not given to him. In the caſe of the King v. Hertford, (I Salk. 
314 376.) it appears that this Court, in 12 V/. 3. before the 
«ct of 9 Ann. granted an information in the nature of a 92 
errant, And if they did it in one caſe, they may in others. 
Ihe Court (taking that power for granted) held, that the 

| | | king's 
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mined in eire. But be that as it may, this was the true 0! 


Quo Warrants. 


king's coroner and attorney ought to take a recognizance; 
and ſet aſide the proceſs, for want of one. But if he cou 
not file ſuch an information before, it would be going very fu 
to ſay, © that that act gave him the power of doing it.”—Ry 
v. Sir Thomas Reynell, in 2 Strange 1161. is a very ſhort not. 
But no caſe, or even dictum, appears, or any inſtance, when 


the coroner and attorney did file theſe informations before the 


act of 4 and 5 I. and II.: nor by the records of the office, 
is there any fort of proof of it. Therefore I ſhould defir 
the records to be ſearched, if it were neceſſary to forma 
opinion on that point. But that is not, at preſent, neceſſary; 
becauſe I think this rule ought to be diſcharged on another 
point: therefore, on the former point, I give zo opinion, nor 
have formed any. But as to the ſecond, UPON THE CIRCUM- 
STANCES OF THIS CASE, I am clear that there ought not to 
be an information in the nature of a quo warrants. This 
rule is drawn up. That the defendants ſhall ſhew cauſe why 
they hold, or encourage and promote the holding, a fair or 
“ market. Now, though it were admitted, that an infor- 
mation, in the nature of a quo warrants, might go, to put the 
defendant to ſhew by what title he holds it ; and that, there- 
fore, the former part of the rule might be right: yet a qv 
warronto will not lie for encouraging and promoting the hold- 
ing one, therefore the rule ought not to have been drawn up 
in this form. Here, all the defendants are only encouragers 
or promoters; no one is charged with actually holding a mar- 
ket or fair, or with claiming to hold one. There are no marks 
of a fair or market; no toll claimed or taken by the lord of 
the ſoil. The defendants are only guilty of a miſdemeanor, 
at the moſt; there is no uſurpation of a franchiſe. WII- 
MoT, J. ſaid, He ſhould doubt much if an information, in 
the nature of a quo warrants, could lie, upon a private app:l- 
cation, for this uſurpation upon the crown; becaufe the ce- 
fendants could have no coſts beyond the 20l. However, he 
gave no opinion on this head. The reaſon why a fair or 
market cannot be holden without a grant, is not merely for 
the fake of promoting trafick and commerce; but allo, fa 
the like reaſon as in the Roman law, for the preſervation of 


order, and prevention of irregular behaviour ; © hi eff nul 
Titudo, ibi debet eſſe rector.“ Therefore this is not a queſtion, 


* Whether this is, or is not, a legal aſſembly?“ (that is a ver 
different queſtion). The preſent queſtion is, * Whether the 
« crown's name can. be made uſe of at the inſtance of a lub- 
« ject for this particular purpoſe ?” The immediate 1njury 1s 
to the crown; the reſt is conſequential. The old writ of qu 
warrarto is a Civil writ, at the tuit of the crown: it is not a 
criminal proſecution. It probably dropped with ez7es - which 
is the more likely, becauſe the guo warrants was to be deter- 


ding 


way of enquiring of uſurpations upon the crown, by hol firs 


Quo Warrants, 


fairs or markets; viz. by writs of que warrants. Then in- 
formations, in the nature of a gzuo warrants, came into uſe, 
and ſupplied their place, In all the caſes I could find (and I 
ſearched all that I could meet with), all informations of this ſort 
| were filed by the attorney-general ; none by the king's coro- 
ner and attorney. And this is natural, and eaſily to be ac- 
| counted for; becauſe it is a private right of the crown. How 
then could the ſtatute of 4, 5 V. and MH. alter this? that 
act was made to prevent the maſter of the crown- office from 
| yexing and opprefling the ſubject; and entruſted this Court 
with the power of inſpecting the filing of informations, and 
ſeeing that he did not exerciſe his power to the oppreſſion of 
the ſubject, or without ſufficient ground and foundation. So 
that that act was made to check and control the power of the 
maſter of the crown-office ; not to give him a right to exer- 
ciſe a power which he never exerciſed before; quite the con- 
trary. It is contrary to all principles, to ſuppoſe, that he 
ſhould have ſuch a power. Even this Court can have no au- 
thority, but by common law, or preſcription, or by act of par- 
lament. How came, then, the caſe, 1 Salk. 374. Rex v. The 
Mayor and Aldermen ef Hertford, to extend the recognizance 
to theſe caſes of informations in the nature of a quo warrants ? 
This cafe, I own, is a great ws rope 4 and ſtaggers one: other- 
wiſe I ſhould have had no doubt about it. And I think that 
that caſe ought to be carried no further than to corporation- 
offices, —If any caſes are to be found between 4, 5 V. and AA. 
and 9 Ann. where the maſter of the crown-office has exerciſed 
this power, they would only prove that he had exerciſed that 
authority before 9 Ann. But I find no caſes that have any 
weight with me, upon the preſent occaſion. Rex v. (1) Lil. 
linſan et al. was clearly chargeable with an inaccuracy ; it was 
iſſued as upon 9 An. which it ought not to have been: and it 
was without argument; at leaſt, this point was not debated. The 
ther caſe, Rex v. Mary Daffey, 21 Geo. 2. B. R. was only a rule 
toſhewcauſs, If this matter had depended upon the former point, 
{ ſhould have deſired time to conſider upon ſo important a point. 
hut on the ſecond point, what my Lord Mansfield has ſaid, 
is deciſive, —EreCting a warren is a miſdemeanor ; yet not 
within the act: therefore all miſdemeanors are not within it. 
—If an action is not yet brought, or does not go on; yet an 
ition may be brought, in future. — The crown will not grant 
a fair or market, without an ad quod damnum. And if the 


1 a 


— 


(1) This caſe was determined upon Monday, 2oth May, 1745, by 
Ld. Ch. J. Lee, Mr. J. Denniſon, and Mr. J. Fo/ftcr. No toll was there 
taken or demanded; nor did any particular pcrſun claim the right of 
holding a market. Vet the Court were unanimous in making the rule 
abſolute for the information: and Ld. Ch, J. Lee cited a cafe of Rex v. 

ning et ad. for eretting a kin market at Smithfield bars, as a ſtrong 


crown 


— ere ita tn: 4 = 5 ä * > = e D 
LA . ; * et" In. ST's * 5 2 PO <> F = 1 5 
. 2 * A SOR 


Nuo Marranto. 


crown do grant one, yet the owner of another market my 
bring an action, or obtain a ſcire facias againſt the grant. 
This is only a private diſpute between two private perſon 
about holding this market; which affects, in intereſt, th 
market of the other perſon: it is a diſpute about a private 
property confeſſedly. Are we, then, to interpoſe, as for an 
uſurpation of a franchiſe upon the crown? here is no claim d 
a franchiſe. The pannage is only taken ratione foli.—This 
has not all, or any of the great badges of a fair or market; 
no court of pie-powders, no clerk of the market, &c.: 10 
perſon now before the Court claims ſuch a franchiſe : there. 
fore there is no reaſon for us to grant this information, 
YaTEs, J. The firſt point is a queſtion of infinite moment; 
% Whether an information, in the nature of 2 que warrant, 
« for uſurping a fair or market upon the crown, can be grant. 
cc ed upon the application of a private perſon.“ In informa- 
tions, in the nature of guo warrants, there is a puniſkment for 
the miſdemeanor, and alſo a judgment of ouſter of the fran- 
chiſe. —A private perſon may indeed apply, as for the milde- 
meanor; and every uſurpation of a franchiſe is a mifdeme- 


nor. Therefore I ſhould concur, as to this, in the caſe of 


Hertford, and, with the leave of the Court, an information 


might, I think, be granted for the miſdemeanor. —But can a 


private perſon thus call upon another man to ſhew his title, 


where there is no mixture of criminality ?—This mig be 


attended with very bad conſequences. It might be prejudicial 
to the crown, by colluſion; and it would furniſh the ſubjec 
with means of oppreſſion: and the defendant could have ao 
colts beyond the 20l.; which, in a que warrants information, 
is an inconſiderable ſum ; though it may bear ſome proportion 
to the coſts of an information for a miſdemeanor.— The ſta- 
tute of 9 Ann. extends only to corporation- offices: a fair or 


market is not within the intention or conſtruction of that act. 


—But I give 10 fixed or determinate opinion upon this fk 
point ; wy only throw out what ſtrikes me at preſent. On 
the ſecond point, he concurred with Lord Mansfield and Mi. 
Juſtice Milmot. Mr. Juſtice AsToN did not think prope! 
to give an opinion on a queſtion not neceſſary to be now de- 
termined; and where the proper perſons are not before the 
court. The crown might bring a que warranto; or the ſub- 


ject, an aſſize of damages. But he would give no opinion, 


he faid, © Whether the ſubject can demand of another perſon 


ee to ſhew his title to hold a fair or market, in this method of 


ce application.” He added this further: I find I have a caſe 
that has not been mentioned before; it was in 14 Geo. 2. B. R. 
Rex v. Owen et al. Where an information, in nature of 2 
guo warrants, was prayed for holding a market at Llanbrinmal; 
in which this point was much diſcuſſed, but not ſettled. The 


taking pannage weighs nothing with me; becauſe the 2 
5 a 
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Quo Marranto. 


bas a right to the ſoil.—I have no notion that 4, 5, V. and 
| 1, can extend the power of the maſter of the crown-office. 
E [t is reſtrictive of his filing oppreſſive or malicious informa- 

tions; and the Court have, ſince that act, always refuſed to 
grant informations for trifling batteries or miſdemeanors.— 
But what guides me in the preſent caſe is, that there is not a 
F ſuſ5cient claim of a right of holding a market or fair charged 


upon the defendants, by any thing that has been laid before the . 


Court. And I think (with Lord Mansfield that the rule 
ought not to have been drawn up as it is.— Theretore he con- 


curred, | | 
Sir Fletcher Norton was not ſatisfied with what ſeemed to 


be the Court's opinion on the firſt point; and mentioned a 


caſe of Rex v. Gouge (23 Ges. 2. qu.) for holding a court- 


leet. And he ſaid, he believed there were ſeveral ſuch. infor- 
mations granted by the Court, in cafes not within 9 Ann. 
c. 20. | 

Lord MansFIELD : Any one caſe of the Court's 22 
ſuch an information before the ſtatute would be material: ſo are 
all thoſe that have been granted ſince the ſtatutè, if not within 
the reaſon of the Hertford caſe. That caſe goes upon the ſuppo- 


fition, that there was no other way to try it, nor to redreſs the 
part'es concerned. So does the caſe in Strange. And a con- 


ſtable is within the ſame reaſon.ä— But Mr. Juſtice WiLMoT 
laid, he did not ſee that theſe cafes were concluſive ; becauſe 
he thought that ſuch informations ſeemed confined to uſurpa- 
tions upon the crown. He ſaid, he remembered an informa- 
tion applied for and litigated, about a tumultuous aſſembly at 
Brentwood. Lord MANSFIELD : If the Court can do it, 
then it muſt depend upon the circumſtances. of the particular 
caſe, lt is ſaid, that in 23 Geo. 2. an information, in the na- 
ture of a quo warrant), was granted for holding a court-leet. 
Now this is very material : for the caſe of holding a leet is no 
more within 9 Ann. than the preſent caſe is.—lt was agreed 


on all hands, that an action would not be an adequate method 


of determining the merits of the queſtion between the parties. 
—UPon THE, WHOLE, the JUDGES all declared expreſsly, 
that they were far from giving any opinion, one way or an- 
other, upon the firſt point; but meant to let it remain open to 
any future lizht that might be procured upon the ſubject, by 
caſes or precedents or otherwiſe, and particularly by ſearches 
after what the maſter of the crown-office had done in theſe 
caſes, before the two acts of parliament of 4, 5 /77. and H. and 
90 Aan. As to the ſecond point, they were clear and*unani- 
mois, that the defendants were not ſufficiently ſhewn to have 
uſurped upon the crown this franchiſe, of holding, or even 
Claiming to hold, a fair or market. Rule diſcharged. | 

On the next day, W1LMoT, J. mentioned his note of the 
cate of Rex v. Owen, P. 13 Geo. 2. B. R. and repeated it: 

Ver. V. KK Mr. 
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Quo Warranto. 


Mr. Wilbrabam moved, &c.; and ſaid there was no toll, nor 
weights or meaſures; and, therefore, it was no legal market, 
Per Cur. No market is claimed by any particular perſons. | 


it be attended with inconvenience to private perſons who have 


markets near adjoining it, they may bring their action. How. 
ever, at the proſecutor's inſtance, the rule was enlarged.— Mt. 
Juſtice AsToN : My note is of H. 14 Geo. 2. (which he re- 
peated). I took the opinion of the Court the ſecond time it 
came on again; but not the firſt time, when my brother VA 
mot took his note. Mr. Juſtice W1LMor, I have another 
caſe; which was in Tr. 11 Geo. 2. B. R. Rex v. Cann; for 
holding a court-leet in the manor of Olveſton in Glouceſter- 
Mire. The chief juſtice being abſent, the judges Page, Pr: 
byn, and Chap ple, reuſed to grant the information in the nature 


of a quo warraiitoz becauſe it was a private matter, where the 


party might have a remedy by action, if he was prejudiced, — 


T have alſo a long note of Rex v. Sir Thomas Reynell, for ſetting 


The King v. 
Whitwell, 

Mic. Ter. 
33 Geo. 3. B. R. 
5 Jer. Feli. 8 3. 


up an excluſive ferry acroſs a navigable river; where the Court 
held, That if Sir Thomas had claimed an exclufive ferry, it 
© had been che proper ſubject of an information in the nature 
ce of a quo warrants.” In P. 6 G. 1. B. R. Rex v. Nichulſn e 
aP. "Truſtees for enlarging the port of Whitehaven : an in- 
formation in the nature of a 9 warranto was granted; be- 
cauſe it was a matter of a public nature. Lord Maxs- 
FiELD: You fee, theſe cafes ſupport our determination of 
yeſterday : and they alſo ſupport the general ground upn 
which the motion was founded. WiLmoT, J. They are 
ſtrong, I own: but that is a matter of future conſideration, if 


any future application fhall be made. Lord MansFIELD re- 


commended (in ſuch caſe of any future application) a ſearch 
in the crown-ofhce, whether there are many inſtances of in- 
formations, in the nature of a quo warrants, filed by the clerk 
of the crown, in corporation cauſes, before ꝙ Ann. 

And there mult be an ſer as well as a claim of a franchiſe, 
in order to found an application for an information in nature 
of a qua warrants, On ſhewing cauſe againſt a rule for an 
information, in nature of a quo qvarrants, againſt the defend- 
ant for claiming to be ſheriff of Coventry. It was ſtated, as 
a deciſive objection, that he had not been ſworn in, or done 
any act of othce whatever. But in ſupport of the application 
it was urged, that it was ſufficient if a party claimed an offce 
to which he had been elected. That in the preſent caſe it ap- 
peared, from the affidavits, that the defendant had been for- 
merly elected to the office, and had tendered himfelf to be fevirn 
in; but it was thought not expedient to, adminiſter the oath, 
inaſmuch as he had not taken the ſacrament within one year 
next before his election, purſuant to the 1 3 Car. 2. it. 2. c. I. 
CUuR1A: No inſtance has been produced, in which the Court 
have granted an information in nature of a 90 _ 

; 8 Wet 


Quo Uarranto. 


u here the party, againſt whom it was applied for, has not been 
in the actual poſſeſſion of the office, No ſuch inſtance can 
have happened; and all the cafes are the other way. In Rex 
v. Ponſonby, Sayer 245. 247. Bull, N.P. 211. the Court ex- 
prefsly held, that there muſt be an % as well as a claim, in 
order to found ſuch an application. this is evident from the 
very nature of the caſe. The defendant does not now claim 
to exerciſe his office of ſheriff; he merely claims a right to take 
the oaths of office, in order that he may be inveſted with that 
corporate character. But until the oaths have been adminiſtered 
to him, he does not claim to exerciſe the office. It has been ſaid, 
that the Court ought to grant this application, becauſe it is 
the only remedy ; for that under theſe circumſtances they can- 
not grant a Criminal information or a mandamus : whether they 
can interfere in the one or other of thoſe modes muſt depend 
upon the particular circumſtances of the caſe, upon which they 
will decide when it is regularly brought before them. For 
tne preſent, it is ſuſhcient to obſerve, that the Court have 
granted criminal informations againſt perſons for not tak- 
ing upon them offices to which they have been legally elected. 
There was a caſe of The King v. Brown tried before Buller, 
J. at Liverpool, upon that very ground. But certainly the 
Court cannot entertain ſuch an application as the preſent, no 
uſer by the defendant having been pretended. _ 

A motion had been made for an information, in nature of a Rex ». Sir Wil. 
410 warrants, againſt the defendant, for acting as capital bur- N 1 
geſs, having been ſteward (a higher office, as was alleged) capital Burgeſs of 
when elected capital burgeſs; which higher office of ſteward Weſt Loe, 
was ſaid to be incompatible with, and therefore rendered 1 
incapable of being elected into the lower office of capital : 5 
durgeſs; but the information was refuſed. On ſhewing 
cauſe, it was Vinter alia) alleged, that they were not incom- 
patible: but, if they were incompatible, it would be the former 
ottice that was vacated by the acceptance of the latter; and not 
the office which was laſt accepted. Lord Maxs FIELD: Here 
is no fact doubted; no oppoſition; no objection ever made. 

All the evidence that can be traced ſhews a conſiſtent uſage for 
199 years back, „That the ſteward, if a capital burgels be- 
fore, has remained a capital burgeſs.“ And, in point of 
aw, there is no incompatibility in the ſteward being a capital 
durgeſs. If he ſhould be choſen mayor, it may then be a 
queſtion, «Whether his acceptance of that office does not 
* vacate his office of ſteward ?” It ſeems to me very ſtrong 
(though it is not now neceſſary to determine it), that if theſe 
two olfices of ſteward and capital burgeſs were incompatible, 
the acceptance of the latter would imply a ſurrender of the 
former. Wir Mor, J. had no doubt. As to the law, there 18 
no incompatibility in this caſe. The two acts of parliament 
(of 4, 5 Vi, and MA. c. 18. and 9 Aun. c. 20.) relate to quite 
dickerent objects, and are the reverſe of each other. The 
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former reſtrains the clerk of the crown, in this court, from 
exhibiting or filing informations, without leave of the Court, 
in caſes where all the king's ſubjects might, before the making 


of that act, have made uſe of his name without ſuch leave, 


The latter lets in every body who deſires it, to make uſe of 
his name in proſecuting uſurpers of franchiſes ; whereas, he. 
fore. no ſubject could have done fo: but it provides, that chi 
informations (as well as thoſe for miſdemeanors) mult be 
under the leave and diſcretion of the Court. "Therefore the 
Court ought not to give ſuch leave without ſufficient reafon, 
He then entered into the circumſtances of the caſe ; upon 
which he made (amongſt others) the following remarks, tere 
appears to have been an uſage for à whole- century, © thi 
both offices have actually been in the ſame perfon.”” T! 
legality of this was never queſtioned before: and it has. bern 
ſeveral years acquieſced in. The charter doz2s not imply any 
incompatibility, The ſteward does not ſeem to be a part of 
this corporation. Per Gur. —Rule diſcharged. 


12 


The King v. The Court refuied to grant an information, in nature of 1 
I. lortlock, x . 
. Ter. quo warranto, becauſe the party applying for it had concurred 


2% Geo 3. B.R. in an act, by which ſome of the corporation had agreed not to 
3 Ter. Rep. 350. enforce a by-law, upon which he now grounded his attempt. 
to impeach the defendant's title. 85 | 


een The Court will not permit a corporator to file an informe- 
115 1 951 tion, in nature of 2 9% warrants, againſt another for a defect 


35 Geo. 3. B.R, of title, which equally applies to his own, or to the title of 
6 Ter, RF. 503: thole under whom he claims. - A rule was obtained in the lat 
| term, calling on the defendant to ſhew cauſe why an inform:- 

tion, in nature of a gauo warranto, ſhould got be exhibited 

againſt him to ſhew by what authority he claimed and exe:- 

ciſed the office of one of the aldermen of the borough of Hun 

keved, otherwiſe Launceſton, in Cornwall; and a {imilar de 

- 2gainft him as a freeman, on the affidavits of the duke 
Northumberland, the recorder; the Rev. Fohn Lettie, 

deputy recorder; William Farnham, an alderman; an 7. 

Tyeth and E. Harvey, two of the inhabitants of Launcefton, 

The aihcavits of Farnham and Lethbridge fer forth parts 9 


2a charter of the 1 Fac. 2. (which recited that the corporation - 


was a corporation by preſcription, and by divers charters, 3! 
that the mayor and burgeſſes had ſurrendered all their pri 
leges to the king, who nad accepted the furrender), and wins! 
incorporated them by the name of the mayor, aldermen, ang 
hurgeſſes; directing that there ſhould be nine aldermen. 

cluding the mayor, to be choſen from the burgeſſes; that til 
mayor, recorder, or deputy recorder, and commo: clerk, 
ſhould be the common council; that the mayor, recorder, de— 
puty recorder, aldermen, and common clerk of the borou!" 
or the major part of them (whereof the mayor, recorder, 0. 
deputy recorder, for the time being, and the common clerk, 0 


$4 - 


Quo Warranto. 


any two of them, ſhould be two), might elect freemen and 
bur»efles from the inhabitants; that the mayor, recorder, de- 
puty recorder, aldermen, and common counſellors, ſhould be 
elected in ſuch manner as had been accuſtomed for ſeven years 
before that charter; that the mayor, during his mayoralty, and 
for one year after, the recorder, deputy recorder, and the ſenior 
alderman, ſhould be juſtices of the peace, and that any two of 
them { 9107227 47245 the mayor or recorder) ſhould hold ſeſſions 
of the peace within the borough. That there are no corpo- 
ration books exiſting, containing entries of the election of 
aldermen of the borough, for ſeven years next before that 
charter; and that thoſe two perſons could not ſwear to the 
mote of electing aldermen during that period; but that by 
letters patent, in the 2, 3 Ph. and ary, and which continued 
in force until they were ſurrendered in 36 Car. 2. the right of 
clecting aldermen was in the mayor and remaining aldermen, 
from among the freemen; and that it appeared by the corpo- 
ration book, beginning in 1755 (the only book on this ſub- 
jet), that all the aldermen had been elected from the freemen 
lince that time. They then ſtated, that on the 25th of 
January, 1790, a meeting was held by the mayor and four 
aldermen for the election of- two aldermen, at which the de- 
fendant was elected a free burgeſs and ſworn in, and was after- 
wards, at the ſame court, ſo conſtituted, elected an alderman. 
The Duke of Northumberland, Lethbridge, and Farnham, 
hate, that when the defendant was elected a free burgeſs the 
uke of Northumberland was recorder, Lethbridge was de- 
pay recorder, and one C. Lethpridge was common clerk, and 
that che two latter were reſident in the borough and within 
reach of ſummons; but that the two former were not preſent 
„ nor had any notice of, the election; and that though C. 
„Hide was preſent at the election to perform the dutizs of 
iis office in taking minutes, he did not vote, nor was he called 
upon to vote, at the election, but the election was made by the 
miyor and aldermen, without the interference or concurrence 
of C. Lethbridge, or of any other perſon. Tyeth and Harvey 
tated, that for rwenty-three years paſt the mayor, the alder- 
man who had been mayor the preceding year, the deputy re- 
corder, and ſome part of the time the ſenior alderman, had 
ech as juſtices, and held ſeſſions in the borough. The affi- 
Javits againſt the rules ſtated, that neither 7. Lethbridge, W. 
Farnham, or any one of the exiſting freemen of the corpora- 
tion, was elected in the manner preſcribed by the charter of 
Fac. 2. but by the mayor and aldermen only, That it does 
nt appear by the corporation books that the recorder, deputy 
recorder, or common clerk, or either of them, ever attended 
ay meeting for the election of freemen ſince 1755: but thoſe 
mectings were all held by the mayor and aldermen only, and 
"nvenzd by the mayor; nor was any one of them broken up 
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Quo Marranto. 


for want of the attendance of the recorder, _ recorder, or 
common clerk ; and that though the common clerk was pre- 
ſent, he never voted, or claimed to vote, or to interfere in any 
cf thoſe elections. And that no freeman fo elected ever had 
his franchiſe called in queſtion until this application. / That 
J. Lethbridge was elected freeman 13th March, 1769, by the 
mayor and aldermen only. That ſince the year 1776, when 
he was choſen deputy. recorder, many elections of freemen 


have been held, none of which he attended, or was even fum-- 


moned to attend, though he reſided in the borough. And that 
in the year 5c he voted as a freeman for J. Cudlipp, the de- 
fendant, to be mayor. That V. Farnham was elected a free- 
man in October, 1786, by the mayor and aldermen only, aud 
was on the fame day elected an alderman. That in September, 
1787, he was elected mayor; and that during his mayoralty 
two meetings were held by the mayor and alderwen for 
the election of freemen, but that neither the recor der, de. 
puty recorder, or common clerk, attended either of them, 
That the defendant was elected mayor in September, 1795, 
when Farnham voted in the character of alderman for his be- 
inz one of the two aldermen returned for their choice ; and 
that Farnham frequently attended corporate meetings with the 
defendant as an alderman. That the Duke of Northumbei— 
land had only attended one corporate meeting fince he v3 
choſen recorder in 1786, at which no other buſineſs was trant- 
acted but that of ſwearing in the deputy recorder and cen— 
mon clerk, That the Duke of Northumberland was elected 
recorder by the mayor and four aldermen, every one of hon 
(except H. Lawrence, whole election was prior to 1755, and 
therefore no account of it is extant in any corporation book, 
but the perſons making the athdavits ſwore they believed he 
was elected like the reſt) was elected a freeman by the mayot 
and aldermen only. "That the reputation of the borough is, 
that freemen ſhould be elected by the mayor and aldermen 
only. And that Jheth and Harvey are not freemen, nor-have 
any intereſt or concern in the borough. THE OTTO 
Cuilipp's title as alderman was, that he was improperly elec!- 
ed a freeman. and therefore could hot be elected an alderman. 
But it was contended, without conſidering whether or not the 


defendant were duly elected a freeman, that this anſwer mm! 


de given to the preſent application, that though the attorne)- 


general may projecure him for intruding into this office if th. 
ſuppoſed objection be well &:nded, it is not competent to:. 
perſons mating this application to queſtion. the defendants 
title, becauſe, if his ciection cannot be ſupported, neither 9! 
the three perſons (the Duke of Northumberland, J. Lethbridz's 
or Farnham) was duly elected; the fame objection applying © 
them all. And per Lord KEnyoR, Ch. J. who delivered the 
opinion of the Court bis was an application for leave 79 
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Nuo Warranto. 


| fie an information, in nature of a quo warrants, againſt the de- 


tendant, who holds an office in the corporation of Launceſton, 
on affidavits which impeach his title for a defect that would 
deſerve a great deal of conſideration could it be now enquired 
into. But a preliminary objection was taken, which has 
always been held to be fatal in caſes to which it applied, name- 
ly, that the perſons who make this application all ſtand in the 


| fame fituation as the defendant, and that they have no title to 


their reſpective offices if the objection to the defendaat's elec- 
tow were to prevail. That this objection applies to three 
of the perſons making theſe affidavits cannot be controverted. 
But it was ſaid that the other two did not ſtand in that predi- 
cament. If indeed thoſe two were the perſons who really ap- 
plied for this rule, it would have been an anſwer to this objec- 
tion, But, conſidering all the circumſtances of the caſe, it is 
impoſſible not to ſee tnat they are not the perſons who made 
this application, Without relying on minute circumſtances, 
one obſervation that occurred on reading the affidavits has 
weighed with us, and ſeems to be deciſive: the affidavits in 
{upport of the rule were originally written without the names 
of thoſe two perſons ; and wherever they are introduced, they 
are uniformly written on blanks in the affidavits, evidently 
«:wiag that thoſe blanks had been left with a view of inſert- 
ing the names of any perſons who could ſwear to the few facts 
lworn to by Tyeth and Harvey. It is a mere ſubterfuge to 
lar, that thoſe two perſons are the real proſecutors of this 
role; and our proceedings would be laughed at and treated 
with contempt, if we were ſo to decide. We conſider the 
Duke of Northumberland, and the two other perſons who hold 
corporate offices in this borough, as the two other perſons 
really appying for this rule; and as the objection which is 
mace to the defendant's election equally applies to all of them, 
we are bound to diſcharge theſe rules. Rules diſcharged. 


6 But an application for a qus warrants information, made on The King 2. 
dne affidavits of ſeveral perſons, of whom all but one have G. Symioas, 
conſented to the election propoſed to be impeached, may be Er. "aq B. R 
granted on the affidavit of that one, if he avow himſelf to be 3 Reb. 4115 
e relator. A rule having been obtained to ſhew cauſe why an . : 
nformation, in nature of a gzowarrarts, ſhould not be exhibit- 
tdagaintt the defendant, calling on him to ſhew his title to be 
mayor of Axbridge, from Michaelmas, 1989, to Michaelmas, 
1730, on the affidavits of four perſons. On ſhewing cauſe, 
2 preliminary objection was taken, that the Court ought not 
© attend to the application of thefe perſons, inaſmuch as two 
of them were preſent at, and concurred in, the defendant's elec- 
don, and another of them voted at the election of mayor the 
urceeding year, when the mode of election was preciſely 
aller to that at which the defendant was choſen. And it 
was urzed, that as this was a joint application by the four, 
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Quo CUarranto. 


who appeared to be acting in concert together; Aan, the 
fourth perſon, was not to be diſtinguiſned from the others 
and then the rule, that the Court will not permit thoſe per. 
ſons who have acquieſced in an election to impeach it, ought 
to prevail in this inftance. But the Court overruled the ob- 
jection; as it did not appear that Aeon had concurred either 
in the defendant's, or in any other, election, of the fame kind, 
—And, after hearing the merits, they made the rule abſolute, 

But it is no objection to an application for an information, in 
nature of a quo rr nto, againſt a mayor for not having taken 


the ſacrament within the proper time before his clection(1\ 1), that 


the relators concurred in his election; becauſe that detect is; 
latent one, ariſing from the omiſſion of an act politively re: 
quired by the legiſlature to be done before any perſon is clect- 
ed into a corporate office. Rule abſolute. 

So in this cafe a rule had been obtained for an i wat 
in nature of a 9% warrants, againſt the defendants as common 
councilmen of York, to ſhow by what authority they claimed 
to be ſuch. "The objection was, that they had not received the 
ſacrament within twelve months previous to their election und:r 
13 Car. 2. |. 2. c. I.; the proſecution being within fix months 
alder their election, according to 5 Geo. 1. c. 6. I. ord Kt x- 
vox, Ch. J. L think we are bound to grant this information, 
The law has ſaid, tat the magiſtracy of the country thall be 


in the hands of thoſe who profeſs the religion of the church ol 


England. AsHHuRsT, J. Where the application is mice 
merely to diſturb the local peace of corporations, it is right t9 
inquire into the motives of the party to fee how far he is con- 
nected with the corpora ion: but the ground on which th» 
applicarion i is made, is to enforce a general act of parliame!, 
Witch intereits all the corporations in n the kingdom; and t there⸗ 
fore it is no objection that the party is not a memb er of the 
c poration: ano! her reafon v hy we may more ſafely interic!! 
in this cate is, becauſe this 3 does not tend to a dil 
lution of the corporatie Buller, J. aud Greſe, J. of the 
ſame opinion. 

It was then objected, that the rule ought, at leaſt, to be di- 
charged as to tv 0 of the 55 ndants, becauſe they were protet 
ed by 5 Geo. I. C. 6. it not having been ſued with! n 10 
nonths 30 5 though that the riod had not 2 apſed before the 1! 
to ſbere . nad been prayed for, yet that was immateria), be 
uſe" in the K. v. Rege; ( infr. 4% p. 252), Yate: 5 J. ſaid, that it 
Was not a e cauſe in court till the rue 1b made abſolute l. 
information, Bur THE Cour Nr thought that the profecution 
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(1) By. 5 Ce. 1.E. 6. ſ. 3. the protecu ion for omitting to eke tb; 
ſacrament accord ing to the requiſitions of tie 13 Car, 2 in order to c 
tl IC pal Ly clected ir ito any co POF ate oftice, nt ant be commenced vol 


fix months after the election. 
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was commenced in this caſe by applying for the rule ; and add- 
ed, that the defendants might take advantage of that afterwards 


Quo Warrants. 


if they thought it would avail. —Rule abſolute. 


This Court will not grant an information, in nature of a quo The King v. 


warrants, againſt a corporator for non-refidence, until he has 2 eee 
| . Les. 


deen amoved by the cor poration.— This was a rule calling on xo Geo: 4: I 


the defer:dant to ſhew cauſe why an information, in nature of a 2 Ter. K f. 572. 
J warrants, ſhould not be exhibited againft him, to ſhew by 
what authority he claimed to be an alderman of the borough of 
Bedford. The affidavit, on which the rule was obtained, ſtat- 
cd, that the borough of Bedford was a borough and corpora- 
tion by preſcription, governed by a mayor, recorder, and an 
indefinite number of aldermen, two bailiffe, and thirteen com- 
mon-council-men. By the cuſtom of the borough, every 
burgeſs, duly elected to and ſerving the offce of mayor, be- 
comes, at the expiration of that office, an alderman; and by 
the ancient uſage and cuſtom of the borough, the office of alder- 
man can only be held by perfons reſident within the borough 
and every alderman removing from the borough, and no longer 
emtinuing ta refide therein, thereby vacates his ce. The de- 
ſendant, who had before been a burgeſs, was duly elected to, 
and ſerved, the office of mayor, from Michaelmas, 1768, to 
Michaelmas, 1769, from which time he exercifed the office of 
alderman z and about thirteen years ago he removed from the 
b:r5ngh, and has not fence reſided therein, by which he forfeited 
his ofice of alderman. In January, 1787, he was appointed 
receiver of certain eſtates in Middlzſex, under an act of par- 
hament for enlarging certain charitable uſes for the poor of 
Bedford, and, by a clauſe in that act, the receiver is required 
to retide on the ſaid eſtates. It alſo ſtated, that the defendant 
nevertheleſs continued to uſe and exerciſe the office of alder- 
man, and doth now uſe and exerciſe the ſame. "The defend- 
ant, in his affidavit, denied the uſage and cuſtom alleged, 
that an aderman vacated his office by removing from the bo- 
rough; and that there never was an inſtänce of a removal on 
that account. And he ſtated, that fince he left the borough 
he has kept apartments at the houſe of Mr. Chapman, one of 
the aldermen, for the greater convenience of attending to the. 
mee ings and bufineſs of the borough ; that he has regularly 
attended the principal meetings three or four times every 
Year, and nas, upon all occaſions, been ready to attend at the 
dorougn when his preſence there was neceſſary. And that 
me members of the corporation always appeared ſatisfied with 
tuch his attendance and diſcharge of his duty, and never re- 
quired him to attend in any other manner. PER CURIAM : 
t is admitted, that the defendant was at firſt legally elected to 
te ofice of alderman of the borough of Bedford ;. and on the 
convenience of the thing, on reaſon by analogy to other caſes, 
and on authority, his ceaſing to refide in the borough did not 
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iq 1pſo facto put an end to his corporate exiſtence. Firſt, in point 1 
1 of convenience; at what time can it be ſaid that he ceaſed to be h 
4 a member? Was it at the firſt moment when he left the town! ; 
1 And ſhall all thoſe perſons, who deri ve their title under hin . 
during theſe laſt thirteen years, be declared unduly elected 0 
il Such a doctrine would be productive of infinite confuſion aud 
ll hardſhip on third perſons. Then conſider this by analogy to 6 
1 other caſes: the ſtatute of Weſtminſter 2. (1) c. 1. which 5 
1 reſpects the operation of fines, declares, that fines levied con- 
if | trary to that ſtatute ſhall be zpſo jure null; and yet it has been 3 
repeatedly determined (2), that they are only voidable, and { 
1 muſt be reverſed by writ of error. Then as to authorities: it j 
E is true, indeed, that the caſe in Carthew (3) (who in gener t 
4 is a good reporter) was not a judicial authority. But the U 
x parties themſelves referred the queſtion to Lord Holt, a lawyer t 
# of the greateſt eminence ; and as far as a point can derive au- 4 
4 thority from any one perſon, the opinion of Lord Holt upon b 
[ this ſubject has great weight: and he thought that the office cf x 
. common-council- man did not become 2þ/2 facto vacant by non- i 
C _ reſidence, and that the party did not loſe his franchiſe, till a | 
1 ſentence of amotion by the corporation had been pronounced. . 
| Therefore, on reafon, on analogy, and on the caſe cited (there 
| deing no contrary deciſion), there muſt be a judgment cf 0 
4 amotion againſt this defendant by the corporation of Bedford , 
| for non- reſidence, before we can interpoſe by granting an in- j 
4 | formation in nature of a 9 warrant? againſt him. 6 
Þ Rex +, William Upon ſhewing cauſe why an information, in nature of a 98 0 
i er bur gels 1£@r7ante, ſhould not be granted againſt the defendant, the queſ- 0 
N i Hite? tion was, Whether this cafe was or was not within the rule ſet- FT 
1 10 Geo. 3. E. R. tled and eſtabliſhed in the Winchelſea cauſes (infra, 251), of nt 
[i + Furr. 2523. granting informations of this kind, againſt corporators, after 
A rwenty years" unimpeached poſſeſſion of a corporate franchiſe : but 
1 that every caic, within twenty years, ſhould depend upon its 
„ 5 | 0 
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(2) 13. Ed. . it. 1+ 0. . (2) 2 Infl. 336. 

(3) Vanghan v. Lewis, Carth. 227. was an action for a falſe return t- 
a mandamus to admit and ſwear the plaintiff, bailiff of the borough of 
New Radnor in Wales, to which the defendant had returned 2% faul 
c Has; among other things ſtated, there appeared to be a clauſe in the 
charter that any officer, in futuro to be choſen, &c. aan diutius remant bi ir 
officto, c. quam mfra burgum precilictum, vel libertatem, et franchejios ance 
erm told frmid inhbabitavit, Sc.; and it appearing, that the plaintiff, 
when he was choſen common-council- man, out of which the bail mult 
be choſen, was a for-igner, it was pretended that his office of common. 
council-man was void by this clauſe, and fo not qualified to be elected 
bailiff. This matter being reſerved for the opinion of Lord Hut, ht 
held that the clavſe was declaratory of the common law; and that the 


. 8 . N 5 1 0 
not inhabiting within the borough was a good cauſe to amove a member: 
but that it did not %% facto determine his office without an actu- 
amoval. The plaintift therefore recovered, 


Own | 


=> * 20 * 2 tf 


on particular circumſtances ? The facts of the preſent caſe 


Quo Warranto. 


were very ſhort and clear. The defendant was elected into 
the ofice on the 14th of November, 1749: the original mo- 


tion made againſt him, for a rule to ſhew cauſe why this in- 


formation ſhould not be granted, was on the 11th of Novem- 
ber, 1769; which was three days before the expiration of 
twenty years. But the day for ſhewing cauſe, which was hx- 


ed in tne rule, was not till nine days beyond the expiration of 


twenty years. The CouRT were exceedingly clear, that the 
abovementioned limitation (of an application for leave to file 
ſuch an information) to the compaſs of twenty years, pre- 
cluded the Court from liſtening to the preſent motion ; and 
that they could not grant ſuch leave, conſiſtently with the rule 


| they had laid down, and the true meaning and intention of 


their former reſolution. And Y ATEs, J. faid, that the period 

of the limited ſpace of twenty years was the day of the Court's 
granting the information, by making the rule abſolute ; for, - 
that it was not properly a cauſe in court, till the actual grant- 

ing of the information. Rule refuſed. 


So in theſe cauſes a quo warrants information was denied, Rex v. Dawes, 


after length of time and other circumftances.—Lord Mans- and Rex g. 


FIELD: It having been ſuggeſted, from the bar, upon the wad? oi 


occaſion of different motions impeaching the titles of corpo- 4 Burr. 2120. 


rators in the borough of Winchelſea, after a long quiet en- 1 #2. Rg. 
joyment; & that it would be abſolutely neceſſary to draw a 
« line, and to fix the preciſe period of poſſeſſion, which ought 
« not to be diſturbed by any information, in the nature of a 


| © quo warrants, granted under the diſcretionary power given 


« by g Aan. c. 20.;“ the Court declared, in the beginning of 
laſt Michaclmas term, “ that, from the reaſon and analogy of 
« ſeveral ſtatutes upon ſeveral matters, a quiet and undiſturbed 
& polſcffion of a franchiſe for twenty years, ought to be a bar 
* to any application made to this Court; though it would be 
ng bar to the king himſeif, if he ſhould think fit to proſecute 
© the uſurpation by his attorney-general.”— The Court, at 
the ſame time, declared, © That within twenty years, length 
* of time might weigh as preſumptive evidence; or as one 
* circumſtance joined to others, to ſhew the impropriety of 
© granting an information.” Agreeable to this diſtinction, 
mn the ſame term, the rule againſt Edwin //ardroper was 
Gcharged, The objection of non-refidence at the time 
ol lis clection being denied, the length of time, though 
within twenty years, ſupported the denial, and ſet the 
wormers in ſo unfavourable a light, that the rule was dit- 
charged with coſts. In Hilary term, the rule againſt Richard 
+ arireper (length of time, though within twenty years, ſup- 
porting and corroborating his defence) was diſcharged ; infra, 
b. 250. In the fame term, the rule now under conſideration 
axaintt Dazves was diſcharged; infra, p. 255. The counſel for 
iagves did not read his affidavit: the counſel! for the rule talk- 
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ed of it, and obſerved upon it, but did not chooſe to read jj, 

A doubt aroſe in my mind, Whether the rule was right 

« diſcharged ;'” becauſe, if Dawes did not deny the incapacity 
objected to him, which was a fact within his own knowizds, 

it ought to be taken to be true.— I doubted, © whether the de. 
« fect of title being admitted, an information ought to be re. 

*« fuſed, if applied for within twenty years.“ But, if it ous! 

to be refuſed; as certainty is one great object of all legal ce. 

terminations, and peculiarly to be wiſhed for in that branch d 
the law which concerns corporations (becauſe ſuch queſtion; 

are often agitated with a heat and ſpirit not to be ſatished with 

the beſt reaſons of the ſoundeſt diſcretion, and only 19 bz 

checked by the authority of rules and precedents deliberately 
ſettled upon former occaſions), I wiſhed the matter might be 

further conſidered; and that the reaſons of the judgment, 
whatever it might finally be, ſhould be fully under ſtood. 
mentioned my doubt the next morning. Then the affidavit 
of Daves was read; which does, in effect, admit the objec- 
tion at the preciſe time of his election. We took time to 
think of it. In the ſame term came on the rule again 
Thomas Marten, now under conſideration ; and both were en- 
larged, with liberty to file affidavits, as to the confequences to 
the corporation from granting informations againſt either or 
both of them. Ihe affidavits made purſuant to this order 
were read laft Eaſter term; but a bill having been brougtt 

into the Houſe of Commons, relative to the ſubject-mat: 

of theſe motions, we ſuſpended giving any opinion. Ihe 

Houſe of Commons not having thought fit to entertain 

that bill, we are now called upon to give our judgment. Ai 

tzrit, as to the rule againit Harvest is an application, tor 

leave to exhibit an information againſt him, to ſhæw by wit 

authority he claims to be a freeman of the borough of \ in- 

chelſea; upon this ground, © That by the conſtitution of th: 

« borough, no perton can legally be elected a freeman, Wis 

des not reſide and pay ſcott and Joit in the town, at the 

% time of his election: that Daves was clected on the 220 

of September, 47; and that he did not then, or at 2 

time before, reſide or pay ſcott and lott in tae boroug'- 

It appears upon the evidence, that before his election to the 

freedom he was town-clerlk of the borough, and conta. 

attended all the corporate buſineſs; that ſoon after his £01100, 

he hired a houſe in the town, and has dweit there ever ae 
with his wife and family; that from that time to this, he s 

ſerved all the pariſh offices, and paid all kinds of taxes; t 


: alas 2 1 
two of the three informers were preſent at his clectiom a 
'oted for it; that he has generally voted in the corpotas 
VOLC . Ol it 9 tnut * as QCENCTauYy v OLE iN — b . 
aſlemblies at the ſame time with all the three {nformers, © 
none of them ever made the leaſt objection to his right © 
within nine months before this application; that he bas bech 
elected into and ſerved the office of a jurate from ine Jeu 
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ze; that he has twice been mayor, and in 1762 was elected 
do that office unanimouſly ; that he has conſtantly exerciſed all 
me rights of a freeman, from the time of his election in 1747, 
W till che preſent application, without any interruption whatſo- 
ever; that many derivative rights would be affected by a flaw 

in his title, which might throw the borough into great confu- 


lion, and perhaps tend to a diſſolution of the corporation. 


| Under theſe circumſtances, we are clearly and unanimouſty of 
E opinion, that it would be contrary to the truſt repoſed in us, 
| by the ſtatute of Queen Arne {which had a view to ſpeedy 


proſecutions, and to quicken the removal of uſurpers), to give 


leave to thoſe informers who now apply, to make ule of the 


king's name and ſuit, to call the validity of this franchiſe in 
queſtion. Our grounds are three, taken together. —Firit, 


| {he light in which the three relators, now informing the 


Court of this defect of title, appear; from their behaviour 


and conduct relative to the ſubject- matter of their information, 
| previous to their making this motion. — Secondly, The light 


in which the application itſelf manifeſtly ſhews their mtzves, 
and the purpoſe which it is calculated to ſerve, — I hirdly, The 
cmequences of granting the information, As to the firſt, the 
objection does not lie in their mouths, They all knew the 
con{t;tution of the borough, before Dawes was elected; and 
they all knew he did not then reſide: yet two of the three 
voted for him; and all three have voted with him, ever ſince 


the year 1747; bave acquieſced in his being a jurate, ever 


hnce the year 1756, and in his being twice mayor ; and have 
allented to many perſons deriving rights under him, as if he 
was duly qualified. They come now to complain of their 
own iniquity : they come to ſet aſide effects of which they 
themſelves have been the cauſe. They come to deſire they 
may repreſent the king, to profecute guilt of which they them- 
lives are partakers. They bave laid a ſnare for the corpo- 


| cation; drawn them into error; and, after having been temp- 


tors, defire to put on the character of accufers. Von tal: 
Auxilia, nec deſenſoribus iſtis. The cauſe of the king and pub- 
lic, for the uſurpation of a franchiſe, ought not to be truſted in 
ach hands. Secondly, They ſhew no right or intereſt of 
er own, or of any other perſon, which depends upon inva- 
dating the title of Dawes; therefore, they can only inform 
gc chi, or in general. But the objection is ſuch, that 
lo far as the borough or the crown is concerned, it has been 
witantially cured, ever ſince his election. No new conſtitu- 
ton has been uſurped on the crown. It is admitted, “ that 
[dence is a neceſſary qualification.” But the end for which 
das made a qualification has been fully anſwered in the pre- 
ſent caſe, by his ſubſequent conduct: for, he has reſided, and 
txccuted all the offices, ever ſince his election. It would, 
a-refore, be acting with the utmoſt rigour of the ſummum jus, 
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if the king himſelf was to pry with eagle's eyes into ſuch a %. 
fect; and. certainly, ought not to he indulged, by this Cour, 
to private informers, acconiplices in the uſurpation. Thirdly, The 
conſequences of granting the information may be fatal to the ba. 
rough; and an example thereby ſet, that men may lie in wait, ad 
lay a ſcheme, for many y2ars, to draw a corporation into acl, 
which they may afterwards, for occaſional and corrupt views, 
turn to their deſtruction. The parliament have intruſted us with 
the authority to give à private informer leave to proſecute the 
uſurpation of a franchiſe, in the king's name. We are all clearly 
and unanimouſly of opinion, © that theſe informers ought notto 
« have that leave; and, © that it never ought to be granted tg 
% any informers, who ſhall appear, under ali the fame circum- 
« ſtances, in the ſame unfavourable light.“ As to the rule againſt 
Thomas Marten, the application is for leave to exhibit an in- 
formation againſt him, that he may likewiſe ſhew by what 
authority he claims to be a freeman of Winchelſca. The 
objection is, that he did not pay ſcot and lot, at the time of 
his election. The caſe, upon the evidence, appears to be this, 
—He was elected on the firſt of October, 1753 ; he has, ever 
fince, attended almoſt every aſſembly of the corporation; and 
he has, all along, voted and acted as a freeman, without the 
leaſt objection to his title. One of the three informers, now 
applying againſt him, conſented to his election, and voted tor 
bim, with full knowledge; and has voted with him upon al- 
moſt every occaſion ſince. And he has voted, upon ten leve- 
ral occaſions, with the other two; yet neither they, though 
they then knew the objection now made, © that he was not 
rated (for they do not allege it as a new diſcovery), nor a 
other member of the corporation, ever queſtioned his right. 
Beſides a tenement which he occupies, of 10l. a year, he 1s 
ſeiſed of a freehold meſſuage and land within the borough: 


and by a church-rate made after the iſt of October, 1753, be 


was aſſeſſed from Eaſter, 1753, and paid ſuch aſſeſſment; and 
ſince his election, he has conſtantly been rated and paid. The 


informers ſhew no right in themſelves, or any other perſon, 


which depends upon invalidating the title of Marten. No 
queſtion ariſes upon the conſtitution of the borough. Ihe 
only defect charged upon him is, © the not being rated at the 
e preciſe time of his election: which he now is, and bas 
been ever ſince. Many of the reaſons upon the former Cal: 
(of Dawes) hold in this: though this caſe is weaker than 
Daxves's. However, we are of opinion, that the circumſtances 


which ſhew this to be weaker, ought not to be nicely weigh. 


ed, becauſe they are oppolite applications (they who defend 
Daaxves attack Marten): and though the one cafe is ſtronget 
than the other, yet the ſame reaſons ought to have the ſam? 
weight in both caſes; and they are enough alike to be con- 
nected in the ſame judgment. The peace of the boroug" i“ 

25 — . prelerved 
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| preſerved from both, by the exertion of that legal diſcretion, 
which is equally applicable for the benefit of both. There- 
fore we are all of opinion, that both rules ought to be ditcharg- 
E ed, Both rules diſcharged. 

So in this caſe, on ſhewing cauſe why an information, in Rex v. Natha- 
nature of a quo warranto, ſhould not be granted againſt the _ Gs 
defendant Daves, who had been nineteen years and a half in 1 Geo. 3. B. R. 
quiet poſſeſſion 3 to ſhew by what authority he claimed to be 4 Burr. 2022. 
one of the freemen of Winchelſea: the two objections made 
to him were non- reſidence, and not paying ſcot and bearing lot. 

The Court unanimouſly concurred in opinion, that it was con- 
trary to the true ſpirit and meaning of the ſtatute of Queen 
Anne, c. 20. © for rendering the proceedings upon writs of 
« mandamus, and informations in nature of a quo warrants, 
more ſpeedy and effectual; and for the more eaſy trying and 
determining the rights of offices and franchiſes in corpora- 
« tions and boroughs,” to grant informations almoſt of courſe; 
as had been the practice till of late years. They held that 
the true intent of the legiſlature in making this ſtatute, was, 
that the Court ſhould exerciſe a ſound diſcretion, according to 
the particular circumſtances of the reſpective caſes on which 
applications were made to them for granting ſuch inſorma- 
tions: and that it was by no means meant, that they ſhould 
be granted of courſe, The act was made for the quieting of 
corporations, not for throwing them into diſorder and confuſion. 
The legiſlature were far from intending to encourage attacks 
upon perſons who had been long in quiet, unmoleſted, undif- 
puted poſſeſſion of corporate rights; though they have not ex- 
plicitly fixed the exact line of limitation. Bur as they have left 
the granting or refuſing theſe informations in the diſcretion of 
the Court, to be guided by ſuch particular circumſtances as 
ſhall be laid before them, it is very proper for the Court to 
draw ſuch a line, in order to forward the intention of the le- 
gilature. If the Court ſhould be thought to fix it either too 


e extenſive or too narrow, it will always be in the power of the 
, legiſlature to alter it. In this view, the Court have already 
0 craun ſuch a line, and fixed upon twenty years as a proper 
e Imitation of 9/0 2varranto informations; beyond which limit of 
f quiet, undiſturbed, unmoleſted, undiſputed poſſeſſion of cor- 

| 


porate franchiſes, they will not liſten to any application of this 
kind, to diſturb ſuch quiet poſſeſſion; but the quiet poſſeſſion 
done, for twenty years, ſhall be a flat anſwer to the application; 
and the Court will refuſe the information, upon what circum- 
ltances ſoever the application may be grounded. Yet ſtill, not- 
wihſtanding this limitation to twenty years, a great length of 
quiet poſſeſſion, though ſomewhat ſhort of this fixed limit of 
twenty years, may and ought to be taken into conſideration by 
tie Court, as one of the circumſtances which may deſerve to 
bare its due weight in guiding their diſcretion. Many oppor- 
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tunities of defence, many proofs of facts tending to defence, may 
be loft z many circumſtances may be forgotten, or not capable 
of being made cut, after a long undiſputed quiet poſſeſſon; 
many witneſſes may be dead, or not to be found, after ietting 


up ſuch a ſtale proſecution, which might have been eatily ge. 


collected, proved, or produced, if the profecution had be 
commenced within a recent and reaſonable time. Ani they 
declared their inclination to lay down and eſtabliſh as navy 
certain general rules as they could, in cafes of this fort, in ori: 


to {tile the peace of corporations, and prevent litigations . 


convenient to corporators and corporations. Rule dilchirgd, 
Sir Fletcher Norton, on behalf of the defendant. ait 
whom non-reſidence was objected, but not fuficieutly proves, 
and whoſe poſſeſſion did but little cxcecd ſix years, argues very 
it:ongly againſt the line of limitation having been draw: by the 
Court ſo extenſively as to reach to twenty years. Lord 
MANSFIELD declared his defire to eſtabliſh certainty in corpo- 
ration cauſes. He did not, in this caſe, go upon ſengch d 
time, but upon the facts ſworn, which amounted, 4s he 
thought, to a proof of reſidence. ' He expreſsly declarcd that 
he did not, in this caſe, go upon the length of time, as a var, 
though length of time, even under twenty years, may, in ſome 
caſes, have its que weight, as one circumſtance joined to others, 
A5ToN, J. declared the fame. This does not turn upon that 
rule, but upon the circumſtances of the cafe : it appears, upon 
the whole, that he was reſident at the time when he was elected. 
In the caſe of Rex v. Milbourne, P. 6 Geo. 3. He had enjoy 
the franchiſe ten years; but that alone was not holden to be 
a ſufficient reaſon to refuſe the rule. Theſe people who {wea: 
for the proſecutor lay by, without recently proſecuting, thoug! 
with a full knowledge of the fact; which is a reaſon againſt 
admitting their complaint now firſt taken up, to be the ground 
of our granting an information. In the cafe of Rex v. Lewiy 
Capital burgeſs and lderman of New Radnor (2 Burr. p. 780), 
the Court gave coſts againſt the proſecutor, becauſe he himſei 
knew the complaint to be pcoundicſs, HEwrTT, J. held allo, 
that here was ſuſhcient ſutis faction given to the Court of this 
man's reſidence. And the Court mav, without any 1mpro- 
priety, take notice of the conduct of the perſons making the 


alkdavits upon which the application is grounded. He thought 


that the ſtatute of 9 Ann. c. 20 does, upon the whole, ſhew2 
legiſlative intention to prevent confution in corporations, 40 
an apprehenſion of inconveniences attending ſtale profecutions 
though the enacting part does not indeed contain any explicit 
limitation of time for commencing the proſecution. Ru 0 
diſcharged. WG EO 
So in tins caſe, Lord AZansfeld and the other judges ſaich tie 
Court very rightly eſtabliſhed it as a general rule, that, aj: 
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7 WE grant an information under the diſcretionary power given them 
» - by ſtat. 9 Ann. c. 20. This rule does not interfere with the right 
of the crown to proſecute by the Attorney-general, who may 
© file his information ex 2 ; but it was adopted by the Court 
upon principles of public convenience, and by analogy to many 
other caſes. The limitation has, by ſome gentlemen, been 
E thought too long, and ſeveral applications have been made to 
& parliament to narrow it; but the legiſlature hitherto has not 
thought proper to interfere. The occaſion which gave riſe to 
it was the proſecution againſt the borough of Winchelſea, 2 
Burr. 1962. Mich. 7 Geo. 3. in which the Court was fo ſtruck 
with the attempt to impeach a poſſeſſion of thirty years, that 
they thought it neceſſary to fix ſome certain point of limitation, 
beyond which they would not go back to diſturb a franchiſe ſo 
long acquieſced in; and, accordingly, the rule above was 
| eſtabliſhed, But the Court declared, at the ſame time, that 
though twenty years” poſſeſſion ſhould be a bar without any 
| other circumſtances, yet they did not mean to be underſtood, 
that, under circumſtances, they would not refuſe an information 
even within that period; and, accordingly, in one of the Win- 
chelſea cauſes, 4 Burr. 2022. 2121. a ſolemn judgment was 
ziven againſt the application under the particular circumſtances 
of that cafe. But no rule has been laid down as deciſive reſpect- 
ing an information within that time; but it depends upon 2 
variety of circumſtances, If the party applying has been 
guilry of any iniquitous practice, the Court will not admit his 
coraplaint as a ſufficient ground for granting an information, 
And in Rex v. Lewis, 1 Burr. 780. there was improper beha- 
viour in the perſon applying; ſo, if the defence depends upon 
a matter of fact, which may be loſt or made difficult of proof by 
length of time, though within twenty years ; and the party ap- 
plying lies by, till this evidence of defence may be loſt, as in the 
caſe of reſidence. Another ſet of circumſtances weigh very 
much ; namely, where many derivative rights and many cor- 
porate acts may be overhaled, ſo as to endanger the diſſolution 
of the corporation. 

So in this caſe the Court refuſed to grant an information in The King u. 
the nature of a quo warrants, after twenty years' (1) quiet poſ- Stacey, 
lefon. It was moved for an information, in the nature of a 8 B. x. 
quo warranto, againſt the defendant, to ſhew by what authority 1 Ter, Rep. x. 
be claimed to be a freeman of the borough of Winchelſea. THE 
POINT to be conſidered was, Whether one Marten was dul 
eleted mayor of the ſaid borough in the year 1769? On which 
election the validity of the . Franchiſe, as a freeman, 


depended. It appeared from the affidavits, that the corporation 


ee ac. K 5 8 . 
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(i) Vide R. v. C. Peacock, poſt. & ſtat. 32 Geo. 3. c. 58. by which the 
ume for impeaching a title to a corporate office is limited to fix years. 
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of Winchelſea conſiſts of a mayor, jurats, and freemen ; tht 


the election of mayor is made annually by the body of freeme 
out of the jurats, which iatter have no right to vote thercin; t 
that, in the year 1760, in the abſence of the mayor, it became q 
a queſtion, Who ought to preſide at the election of a ſucceſlyr! 0 
And on taking counſel's opinion (Mr. Dunning), it was thourht 0 
2dviſeable for the oldeſt freeman to prefide thereat ; that the c 
name of the odeſt freeman then was Knight, but as to the fac, c 
whether Au or Marten actually preſided, the afhdavis re 
differed , but the entry made by the town-clerk was as fl. 0 
lows: At a fpecial court held at the Guildhall of this b. 5 
Tough, purtuant to the ſtatute of the 11 Geo. 1. c. 4. before 0 
—— Marten, eſq. and —— Dawes, eſq. and other jurats ec 
and the freemen of the ſaid corporation, —— Marten, eſq. wi T 
unanimouſly elected mayor.** That the election was then T 
acquielced in by all parties, and that Marten has been feverd 0; 
times ſince elected mayor. A fimilar application was made to n. 
the Court laſt teim; but, as it was made by two of the freemen #3 
of the bozough, who were preſent at, and acquieſced under the it 
election in 1769, the Court diſmiſſed the application. the bo 
preſent motion was made in the names. of. ſeven perſons, ome mis 
of whom had no concern with the corporation, and the others | fer 
had not refided in the borough for many years; on which "Ay 
account their freedom was called in queſtion, and diſallowed in mu 
ſome of the affidavits. Two of the preſent applicants acknow- caſ 
ledged that they came before the Court at the inſtance of tit poi 
two perſons who inade the former application. Lord Mas- fon 
FIELD, Ch. .- remember when it was ſo much the praciic the 
of the Court to grant gus «carrcnts informations, as of courl?, am 
that it was held prudent never to ſhew cauſe againſt the rute Vi 
for fear of diſcloſing the grounds on which the party went. Thi 
Nut now, ſince thete matters have come more under confiders ron 
tion, it is no longer a motion of courſe: and the Court ate deri 
bound to coder all the circumſtances of the caſe, before fh to i 
diſturb the peace and quiet of any corporation. "The next thing 1s te 
which the Court took into their conſideration was the lengu any 
of time, within which they would grant informations. It wi cur 
cuſtomary never to refuſe informations for any length of time; teig 
but, as the inconvenience and vexation of this were pln whe 
perceived, the Court were defirous to go by a certain Ju on t 
and, therefe, as the time was indefinite by the common lah Year 
and fixed by no ſtatute, they dreav a line by analogy te the fiat! year, 
limitations in eech nente; they drew it for taventy years: d how 
this has been acquieſced in by the bar, and in paiilamt tive 
where it was once mentioned. Now no perfon can app] H =» 
an information in oppoſition to enjoyment and undiſputed pt 
ſeſſion for twenty years. Such a title ſhall on no account ® (1; 
impeached by any private perſon, yet fill the king may proj py 
| al); 
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eneral rule, they alſo ſaid, that it might be refuſed within 


twenty years upon other circumſtances to warrant the Coutt 
to ſay, © You ſhall not make uſe of the king's name for ſuch 
and ſuch purpoſes.” The Court is bound to guard the quiet 
of corporations; and the ſtatute 11 Geo. 1. c. 4. was paſſed, in 
onder to inſure them ſecurity and tranquillity, Now as to the 
circumſtances of this caſe, the Court know not the real profe- 
cutors, but they will aſk, Why do ſuch perfons come for 
redreſs? There is no individual among thoſe who apply to the 
Court at preſent, who ſays my franchiſe is hurt (1). Who are 
vou? What concern have yu with the corporation ? Only 
one of the king's ſubjects; I have no concern. What do you 
come for? To diffolve the corporation, and to diſturb its peace. 
Then what is to be taken advantage of here ?—a mere blunder. 
They mean to act right under the ſtatute they take counſel's 
opinion. There is no uſurpation on the crown—they acquire 
nb new privileges—there is no difference of opinion at the time 
—they are unazimous. If the blunder had been diſcovered, 
it might have been cured directly. The conſtitution of the 
borouzh is not changed or altered in any ſhape. There are 
many circumſtances in this caſe why the Court ſhould not inter- 
fire by granting an information. No preciſe rule can be laid 


town in theſe caſes ; but all the circumſtances taken together 


muſt govern the diſcretion of the Court. I refer you to the 
caſe of The King and Marten, 4 Burr. 2120. Upon theother 
point, it is clear that this queſtion originates from the ſame per- 
{51s who made the application laſt term, who were preſeat at 
the time, and conſented to theſe acts, and laid by; therefore 1 
am clear on that ground alſo, that the rule ſhould be diſcharged. 
aller and Aſphurſt, Juſtices, concurred. BuLLEr, J.— 
There is no doubt but that this ſecond application originates 
on the ſame party; and, where a perſon aſſents to an act, and 
deri /es and enjoys a title under it, it ſhall not lie in his mouth 
to impeach it. As to the other point, the rule of twenty years 
is to be ſure a great length of time, and if the Court ſhould, at 
any time, be difpoſed to narrow that rule, I ſhall certainly con- 
erin it. It is not a new idea; it aroſe fo long ago as in the 
reign ot Ge the Second. | have a manuſcript note of a caſe 
where the Court refuſed a rule on an application of this ſort, 
on the ground of length of time, which was only fourteen 
rears, "Therefore, the length of time, though leſs than twenty 
years, is a ſtrong ingredient. Another point has been made, 
how far it is competent to go into objections againſt a deriva- 
tive title, when the original holder died in the undiſputed poſ- 
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1) In K. v. Ke, H. 29 Ger. 3. B. R. the Court ſaid, that where the 
party pplying WAS 4 Kranger, chey would only require A ſtronger caſe ts 
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ſeſſion of it? This queſtion has never been preciſely deter 
mined, nor will I enter into it now; but, where the partic 
themſelves have acquieſced, I think it is a ſtrong reaſon why 


the Court ſhould not ſuffer them to impeach the original t WF 
In the cafe of The King and Spearing, the Court doubted ; they WM " 
let the information go, becauſe the queſtion had never ben . 
determined: but, on the other ground mentioned by my lord, WE 
I think the rule ſhould be diſcharged (1).—Rule diſcharged, | fe 
The King 2. So in this caſe the Court held, that no poſſeſſion of a corpo - ” 
| ——_ ng 55 R. Fate franchiſe for leſs than twenty years is, of itſelf, a ſufhcient WF 4 
2 Ter. Re, 767, Objection to an information, in nature of a quo warrants, to tr) * 
the validity of the title to ſuch franchiſe (2). But the circun- ol 
ſtance of the relator's ſtanding in the fame fituation as the de- _ 
fendant, or its appearing that the corporation muſt neceſſarily oy 
be diſſolved by impeaching the defendant's title, and thoſe who WM ny 
claim under him, will govern the diſcretion of the Court in te- * 
fuſing ſuch an application. And the fact of the defendaut“ C 
title having been before attacked by a ſimilar information, | E 
which was afterwards abandoned, has no weight. ö o 
The King v. So in this caſe the Court ſaid that, ſince the Winchelſa 
Newling, Caſes, it was a clear rule, that beyond twenty years no applici 2 
2 „ z B. R. tion whatever for an information, in nature of a guo auτ . 3 
9 Geo. 3. B. R. | 51 . Nt 
3 Ter. Rep. 310. ſhall be made. And the next rule was, that within that time = 
the relator muſt apply on ſuch grounds as leave no room to m 
doubt them. That here the objection was, that the defendant wy 
was not ſworn either before the mayor or deputy mayor. |! 5 
that fact were true, it muſt have been notorious at the time of x 
the ſwearing ; but nobody has interfered till twelve years have * 
8 Ei CESAR PEE — — Uth 
. ; (1) The next day Mr. J. Ber read the follewing note of The A nfo 
and Spear, cited at the bar. Rex v. Searing, tried at the ſpring gran 
aſſizes at Wincheſter, before Blaclſloue, J. 1771, where there was a ber, the ( 
dict for the defendant. Spin had been ſworn in before the Duke © of t! 
Bolton, as mayor of Wincheſter. The record contained twenty ifues ; bv! dow 
the only one material to this caſe was the 19th, which was, that the Dube 
of Bolton was not mayor; for he was not an inhabitant at the time he | Uons 
was choſen, nor for ſome time before; and ſo nor eligible. Blackflone, J. teen 
would not ſuffer the parties to go into evidence at that diſtance of te be ir 
afrer the death of the Duke of Bolton, to prove him not an inhabitant, any 1 
bur merely whether he was mayor or not, which the book ſhewed; th influ 
is, he would not ſuffer the title to be impeached after the death of t | 
perſon from whom it was derived. As he had, in fact, been may", ons 
ſhould be taken that he had been regularly ſo. And alſo this note of 7% tion 
King v. P:ke and Braddoch, Tr. 20 Geo. 2.—Informations had been n 17 
moved for, in the nature of % warran'os, againit the defendants, after 3 offce 
quiet poſſe ſſion of fourteen years. The Court 1{aid, they would not ma that 
the title to be gone into. Duvy, Serjeant, who moved for the inform, . 
tion, (aid, that one had been granted againſt one Ju, after twenty hes Wan 
poſſeſſion: /e nom ullocatur; for he had preterved his office by fraud at Cay 
mal- practices, but here there had been an undiſturbed enjoyment. _ years, 
yy (2) The time is now limited to fix years. Vide R. v. Dickn 70 Who | 


1 and frat. 33 Ces. 3. c. 58. 
F | elapſed; 
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elapſed; and now, at this diſtance of time, the party applying 
4 only ſwears that HE BELIEVES that the defendant was not ſavorn 
. but, on looking into the corporation books, it appears that 
he was ſworn in before the deputy mayor. Therefore, as there 
vas no reaſon to doubt of the fact of his having been ſworn in, 
che rule which had been obtained was diſcharged. | 
So in this caſe the Court refuſed to grant a 9 warrants in- The Kirg v. 
© formation to impeach a derivative title, the perſon claiming the E, —_— 
Þ original title having been in the undiſturbed poſſeſſion of his 32 Geo. 3. B.R. 
| office ſix years.—A rule was obtained, on reading certain affi- 4 Ter. Rep. 684; 
davits, and on ſeeing the record of the proceedings in the cauſe 
of R. v. Brown, infra, p. 285, calling on the defendant to ſhew 
cauſe why an information, in nature of a guo warrants, ſhould 
not be exhibited againſt him, for exerciſing the office of a com- 
mon-councilman of York. The defendant claimed, as bein 
elected by Brown and one Robinſon ; and there had been judg- 
ment of ouſteragainſt Brown after he had been in the undiſturbed 
poſſeſſion of his office as a freeman, or citizen, for thirteen years, 
In ſupport of the rule it was urged, inter alia, that as the Court 
bad granted an information againſt Brown for exerciſing the 
ofice of common-councilman, and permitted his title as a free- 
man to be queſtioned in that information, although he had been 
in the quiet poſſeſſion of his office for twelve years, they would 
not object to grant another information againſt this de fendant, 
whoſe title muſt be bad if Brown's were ſo; and there is no 
objection to this information on account of the length of poſ- 
ſeſſion. Lord Kenyon, Ch. J.— The argument is, that be- 
cauſe we erred once, in granting the information againſt 
B: own, we ought to commit a ſimilar error in this caſe, But 
{ think that, it all the facts had been diſcloſed to us when the 
information was prayed for againſt Brown, we ſhould not have 
granted it. The preſent application is made to the diſcretion of 
the Court, not indeed to the arbitrary, but the ſound, diſcretion 
of the Court, under the ſtatute. Now we very recently laid 
down this rule, that, in order to preſerve the peace of corpora- 
tions, we would not ſuffer the title of a corporator, who had 
len in the undiſturbed poſſeſſton of his franchiſe for fix years, to 
be impeached by a que warrants information on the relation of 
am private perſon ; and, when we laid down that rule, we were 
inf uenced by this conſideration, that it might prevent corpora- 
tions being thrown into confuſion. Now in this caſe the elec- 
ton of Peacock depends on the title of Brown, who was elected 
in 1779, and who has, de facto, been in the poſſeſſion of his 
ofice as a freeman ſince that time. And it has been argued 
tat, though we will not grant a quo warrants information 
Ganlt Brown himſelf for exerciſing the office of a freeman, 
beczuſe he has been in the poſſeſſion of his office for ſo many 
ears. we ought to ſuffer the defendant's title to be impeached, 


wo truſted to the viſible exerciſe of Brown's right for ſo long 
| | 8 3 a time z 
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a time; but, if Brown's title is not to be attacked directly, we 
| ought not to permit it to be done in this collateral way. The 
| | argument amounts to this, that Broan ſhall continue a corpo- 

rator to all intents and purpoſes, and yet ſhall not do any cor- 

porate act. I am, therefore, clearly of opinion, that this ru 
ought not to be granted. And GRose, J. agreed. Rule dif. 


= 


charged. | b ES 
The K ng v. And finally in this caſe the Court made the following a 
Pugs Ea hog GENERAL RULE, *© That the Court had reſolved in 2 
425 Leh 232. Limit their caun diſcretion in granting applications of this natut! | 
« to SIX YEARS, beyond which time they would not, under any : 
« circumſtances, ſuffer a party who had been fo long in poſſe. l 
« ſion of his franchiſe to be diſturbed.” And Lord KEN von f 
afterwards obſerved, that there was great weight in the obſeri- 2 
tions of Sir Fletcher Norton in one of the Winchelſea cas f 
that the limitation of twenty years laid down by the Court ws WW * 
much too long, and contrary to the intent of the ꝙ Ann. (I. t 
The King v. A defendant in an information, in nature of qu wwarranto, | l 
3 at liberty to plead ſeveral pleas under ſtat. 32 Geo. 3. c. 58. 
40 Geo. 3. B. R. although he do not plead (in one of them) that ſtatute of limita- 8 
8 Ter. Rep. 467. tions. — The defendant, to an information in nature of qu th 
| warrants, calling on him to ſhew by what authority he ex- 
ciſed the office of a free burgeſs of Launceſton, having (und: = 

the common rule to plead ſeveral matters) pleaded two pie- 
ſcriptive titles in two ſeparate pleas, it was moved to ſtrike ou! 
one of the pleas, contending that the ſtatute 32 Ges. 3. e. " 
58. (2), which, for the firſt time, enabled a defendant in certain 1 
caſes to plead ſeveral pleas to an information, in nature of yur al 
zwarranto, only extended to caſes where the defendant pleadei off 
that he had holden the office for ſix years, when, and when per 
only, he may plead other pleas. But the Court faid, that tit 7% 
ſtatute ought not to receive ſo narrow a conſtruction, for th 8 
the legiſlature intended to give a defendant, in ſuch a proceed: an 
ing, the liberty of pleading ſeveral pleas, whether with or witi- cecl 
out the plea of the ſtatute of limitations; the concluding W's - 
in the act being “or ſuch ſeveral pleas as the Court, 0 n 
| motion, ſhall allow.“ Rule refuted. | | and 
S\mmers(2a.v, One information only may, by leave of the Court, be ext lige 
Reg-m, in Error, N = Sk itte 
Mic. Ter. | — fran“ 
Geo. 3. B. R. 5 r | | of px 
Corp, 489. | . 3 ; | | \ 3 059 tree 
(.) Since the above determination, an *& (32 Geo. 3 c. 28. has Pale . 
to explain aud amend the ſtat. 9 dun. and thereby the appiication E Y 
legiſlativeiy ſimited ro fix years, | ak 
(2) By that ſtatute it is enacted, „that it ſhall be lawful for the 2- 0 
ferdant to ny informe ion, in the nature of a guo 477479, to plead * BY 
. he bad Brit Gully taken upon himſelf, or held or exec the office x A 
teanchiſc which is the ſul je ct of ſuch information ſix years or more bet!“ <p 
the exlibiting of ſuch 3nformation, &c, hich plea may be pleaded on . 
firaiy or togetter wah ſucb pia as be might have lauuſniiy pit ad be fare , 5 4 
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bited under the Irith ſtatute, 19 Geo. 2. c. 2. ſect. 4. againſt 
different perſons, and againſt the ſame perſons, for uſurping 
different franchiſes: and there is no neceſſity to ſtate ſuch 
leave upon the record. — This was a writ of error from a judg- 
ment of the court of King's- bench in Ireland, in 9% awarrants ; 
and the reporter, after ſetting forth the proceedings at large, 
and the arguments of counſel, ſtates the opinion of the Court 
2s follows: Lord Mansfield, Ch. J. There are three objections 
made to this judgment, independent of the ſubject- matter of the 
bill of exceptions : FIRST, That this is an infor mation againſt 
different perſons, and againſt the fame perſons for different 
uſurpations. As to its being againſt the ſame perſons for dif- 
fcrent uſurpations, I think what Mr. Davenport has ſaid (1), 
and the cafes he has cited, are very ſtrong to ſhew, that the in- 
formation would have been good at common law: but, if it 


would not have been good at common law, it is ſtrongly within . 


the ſtatute 19 (eo. 2. e. 12. ſet. 4. (2) a fortiors, when the 
ſtatute gives leave to exhibit one and the ſame information, if 
the Court ſhall think fit, againſt different defendants for the 
ſeveral rights claimed or ſet up by them reſpectively. As to 
the other part of this objection, that this is an information 
zainſt different perſons ; the anſwer is, that the af of parlia- 


— K 
— 


(i) Davenport, on the argument, ſaid, that the caſes cited on the other 
fide, of ſeveral perſons joined in an indiftment for perjury, 2 %. 921. 
and for exerciſing a trade, 1 Str. 62. 3. 4 Burr. 2046. were not applicable, 
fer that fix could hardly be guilty of the ſame perjury. But there is no 


caſe which ſays, one man ſhall not be called on for uſurping different 


ofices in one information. The caſe in 2 Barnardiſton 2 5. favs, two 
perſons cannot be joined in one indi ment; it does not ey ſeveral 
offences cannot. But this act ſays, “ by leave of the Court different 
uſurpations may be joined.“ There is a cafe of Rex v. Clendon, in 2 Str. 
$70. where it was ſaid, „two could not be joined in an indiftment for 
an aſſauit :' but that has been often over-ruled. If there be no pre- 
cecent, it muſt be reſolved on principles of law: and what principle of 
law iays, the Crown cannot call on a man to ſhew why he exerciſes ſeveral 
frinciyſes ? It is more beneficial for the defendanr, that bis different 
cams ſhould be joined, and one expence only be incurred. In G. Entries 
and Raſtal's, there are ſeveral precedents of informations for uſurping 
Ciferent offices, Co. Entries, £27. tit. quo warrants, for uſurping fourteen 
Gitterent franchiſes. And in the Earl of Shrewibury's cate, td. fixtecn 
franch'ſes are joined 3 and theſe in 9 2warrartr, which is a ſtricter mode 
of proceeding than the information in nature of gti 204779279, now ſubſti- 
mech im its place. Theſe gafes occurred in the time of Lord Cote, and 
Fri, Attorney-gencral. It might as well be ſaid, that goods ſold, and 
work and labour done, thall not b. joined. Therefore, the act of parlia- 
Rt is an anſwer to the firit objection, and the priacipies of law to the 
cond, : 

(2) Which dire, © that it fhal! be lawful for the proper officer of 
the Court to exhibit ave er more informations again any perſon, or per- 
rs, uſurping offices, and to proceed thereon in fuch manner as is uſual 
M49 2217%19 4 and, it it appears that d uers rights may be determined 
en dne infogn ation; one ſhall. be ſuffictent to try them. | 
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ment gives a diſcretionary power to the Court to grant one or nur: 
informations according to the nature and relation of the caſes 
and to ſuppoſe extravagant caſes, or that the Court would be 
abſurd enough to join two franchiſes in different corporations, 
is to ſuppoſe a caſe that cannot exiſt, The legiſlature truſt; 
the Court with the diſcretion of joining them; and, upon an 
application for leave, the Court goes into the nature of the 
queſtion to be tried. But then it is contended, that ſuppoſing 
this ſubſtantially right, it is formally wrong, becauſe it is » 
Hated to be filed againſt the ſeveral perſons, and for the ſererat 
offices they claim, by © leave of the Cu. No ſuch thing is 
neceſſary; no information ever ſtates it to have been filed by 
leave of the Court. The Court gives the order, and the in- 
formation is filed ; but ſuch leave never appears on the record, 
Counſel cannot ſign an information without leave is firſt given; 
but it never appears on the pleadings, therefore that objection 
| is out of the caſe. The next objection is, that two claim to be 
| freemen under an act of parliament, 4 Geo. I. and not by elec- 
tion, and, therefore, the iſſue as to them is an immaterial iſſue, 
being joined on an election. The anſwer to that is, that the 
defendants themſelves have put it ſo, and call their admiſſion by 
the corporation an election; and the iſſue is taken in the ſame 
words as the plea, which calls it an election. They are not 
freemen 2 facto by the act of parliament; but they mult ſhew 
they are ſo, by proving themſelves “ proteſtants, reſiding in 
© the town of Galway for a year antecedent to their being ad- 
« mitted, and that they have taken the oaths preſcribed (1).” 
Therefore the defendants themſelves have led the proſecutor 
Into the miſtake, if any, by calling their admiſſion an election; 
that objection, therefore, has no weight. As to the merits four 
queſtions have been made: THE FIRST QUESTION is, Whe- 
ther ten voters who offered their votes, and were rejected, 
ought to have been received? The firſt objection that has been 
made againſt their right to be received is, that they were not 
even voters de facto. This objection has been attempted to 
be ſupported on two grounds, iſt, becauſe they were never ad- 
mitted of the corporation, an order produced in evidence being 
only that they ſhould be admitted, not ſaying they were admit- 
ted. But on the proceedings produced it appears, that for ten 
years they acted as 4 and that which was called al 
order of disfranchiſement, conſiders them as burgeſles ; ſo the 

order for their reſtoration is evidence to be left to the jury 
their having been admitted, even ſuppoſing it reſted on fo nice 
à point, as whether it was made before or after their admiſſion I 

The next ground is, that they had been disfranchiſed ; that the 
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(1) The requiſites mentioned in the act. 
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© Gfanchiſement was ſtill in force, and their reſtoration not 


till after the election. As to this objection, a great deal de- 


3 pends upon the uſe of the word disfranchiſement, otherwiſe it 
creates a confuſion. But on looking into it, this is no diſ- 


franchiſement, nor is there a pretence for calling it ſo ; but it is 
doing that which the common-council had not the ſemblance 


E of a right to do, taking upon themſelves to Judge of the validity 
| of an election ten years before, and to declare it null and void 
| for want of a qualification at that time. The word © disfran- 


chiſement”” ſignifies taking a franchiſe from a man for ſome rea- 


E fonable cauſe, which they do not do, but only ſay they never 


were common=councilmen. What authority have the com- 
mon- council to do that? None: it could be done only 
tien in the nature of a quo warranto. But ſuppoſe it had been a 
disfranchiſement, how does it appear to the Court that the 


| common-council have a right to disfranchiſe ? It is incident to 


the corporation at large, to disfranchiſe, but not to a ſelect 
body. It does net follow that the ſelect body who has a right 
to elect, has from thence a right to disfranchiſe. The next ob- 
jection is, that the order of reſtoration, as it appears by the cor- 
poration books, was not made till after the election, and that 
this order alone is not the beſt evidence, As to that, the cor- 
poration books are clearly as good evidence to ſhew theſe per- 
lons were reſtored, as to ſhew they were disfranchiſed, It ſtruck 


me at firſt, that the time of the reſtoration, and, conſequently, 


the time of iſſuing the mandamus, which was not proved, might 
be material ; that is, if the mandamus to reſtore the voters in 
queſtion was before the election of the defendants, and the 
order, actually reſtoring them, was not till after; and, to ſup- 
port their right, it had been neceſſary to make the order relate 
dack to the Jos of the mandamus, the time of the writ iſſuing 
ſhould have been ſhewn-: but, upon conſideration, I think, that 
let the reſtoration come when it vill, it relates to the original right. 
It would be fo in the caſe of a probable ground of disfranchiſe- 
ment. But here there is not a probable ground; there is nd 
colour for a removal; the act of common-council was a mere 
nullity, and the reſtoration makes them in from the beginning. 
Thus it ſtands as to their being voters de facto. THE NEXT 


QESTION 18, being voters de facto, Whether, on the trial of 


the reſpective rights of the ſeveral defendants, the elected, the 
rights of the voters to their corporate franchiſe can be gone 
into, without any notice either on the record, or collaterally? 
tis true, that, in general, the perſon elected muſt take upon 
himſelf to ſupport the right and title of his electors : it is ſo in 
a variety of caſes. In the election of aldermen of the city of 
ondon, coroners, -members of parliament, &c. ; all theſe are 
bound to ſupport the rights of their electors; but, for the ſake 
of juſtice and convenience, a diſtinction has been made, in caſes 
where the right of election depends upon corporate —_ 
| e 
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The general queſtion has never been fully ſettled, though it 
has been touched upon in many caſes. But this is ſettled, that 
no corporator is bound by ſurpriſe to go into the original qua. 
lification of any corporator in poſſeſſion, who voted for him at 
his election, eſpecially without notice. What would be the 
condition of theſe people? There are ten of them, who, for ten 
years, have been quietly in poſſeſſion without any information, 
or the idea of an information, being brought againſt them, 
How can the queſtion be gone into, with regard to their qua- 
lification at ſuch a diſtance of time, more particularly as that 
qualification depends on their reſidence and inhabitancy for a 
year previous to the time of their election. Afton, Hilles, and 
Ajhhurft, Juſtices, agreed. CUR. ADVISARE VULT. The 
caſe was argued again, but all the points were given up except 
two: 1ft, Whether, at all events, the two defendants were not 
entitled to judgment, their title under the Galway aCt not being 
denied, or put in iſſue? 2dly, Whether the judge below did 
not do wrong in rejedting the evidence offered, to ſhew that the 
perſons rejected by the returning officer had not a right to vote? 
Cura: As to the firſt queſtion, enough appears upon the 
record to incline us to think, that the two defendants alluded to 
really had a right to be freemen, if they had pleaded in a proper 
way; and if judgment of cler on this record were to bat 
them for ever of the benefit of that right, a reluctance would 
ariſe in the Court from the general prejudice they have againſt 
any party loſing his right, by a mere defect in his form of plcad- 
inz, Tf that were the caſe, another principle muſt be adhered 
to, which is, that in all queſtions concerning the rights of cor- 
porations, it is moſt defirable and neceffary, that the law ſhould 


be certain, not only in reſpect of the matter, but alſo in reipect 


of the form and manner of all their proceedings, But the 
judgment of oer on this record will not bar them, if they ap- 
ply in a proper way, becauſe they will then have a new title, not 
affected by the preſent judgment. It may happen, that perſons 
might apply ar one time under the act of parliament, when they 
had no title, and at the end of fix months after they might haves 
very good one. If it ſhould be fo in reſpect of theſe two de- 
tendants, the queſtion is ſtill open. This cafe, as it is now 


brought before the Court, is an information againſt the two 


detendants, to ſkew by what authority they claim the offices ot 
ircemen, free burgeſſes, and common-councilmen, of the townand 
borough of Galway. As to the offices of common-councilmen 
and free burgetlcs, the qualification and made of election de- 
p-nds entirely upon the conſtitution of the borough. As lo the 
ct: ce of treemen, there are two modes of acquiring thai right: 
tau one, according to the conſtitution of the borough, by tt 
election of the mayor, common council, and freemen in genera 
aſſembly, agreeable to the rules of the borough and its cnarts's 


the other, by a ſpecial act of parlia ment, which coplaſts and 5 
; | 2 | _ Cen- 
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Quo Warranto, 


complicated of many facts. This latter gives a right only, not 
a title, becauſe the qualifications of the claimants muſt be 
judged of: they are to be tradeſmen of certain trades mentioned; 
inhabitants within the borough for a year preceding; proteſlants 
profeſſed for feven years ; and then they are to apply for their 
freedom. The act, therefore, gives but a qualification. The 
mode of ohtaining their freedom is by application to the mayor 
upon the facts before mentioned. The mayor therefore, er 
officio, is to judge whether they are qualified within the act or 
not; if they are, he muſt admit them; if not, he ſhould reject 
them; and i he fevears any one in without a qualification, ſuch 
perſon may be ouſted by an information. But theſe two modes of 
acquiring the freedom of this corporation are attended with dif- 
ferent conſequences. The freemen elected according to the 
conſtitution of the borough remain in poſſeſſion of their franchiſe 
for life: thoſe admitted under the act of parliament continue 
ſo only during their actual reſidence in the town. It is neceſ- 
ſary, therefore, to know which are choſen the one way, and 
which the other. To the preſent information, in nature of quo 
warrants, the two defendants have pleaded the qualification 
under the act of parliament. They certainly have pleaded 
that they deſired to be fworn under the act of parliament ; but 
then they join the title of common-councilmen and the office of 
freemen in the ſame right, and they apply exactly the fame 
words to each. They aver, that they were firſt propoſed by 
te common-council, purſuant to the new rules for regulating 
the town of Galway ſtated in the plea, which require that they 

ſhould be firſt approved of by the common-council, and pro- 
pounded to be elected at the Tholſell: but that is not neceſlary 
under the act of parliament, 4 Geo. 1. Then they ſtate that 
they were duly elected, and that, being ſo elected into the office 
of treemen, free burgeſſes and common-councilmen reſpectively, 
they took the oaths before the mayor and two burgeſſes, which 
is the form in caſes of election by the conſtitution of the 
borough. - Here, therefore, they plainly reſt their title on elec- 
tion, and go to iſſue on that title. Upon this record it does not 
appear that they took any ſtep to be made freemen by the act 
of parliament ;z therefore, they have not ſhewn a complete title 
under the act of parliament, but reſt their claim upon another 
title, upon which they have gone to iflue, and which has been 
found againſt them. It is impoſſible, therefore, to give judg- 
ment for them. The next, which is an objection of leſs difh- 
culty, is, that the judge below has refuſed to go into the quali- 
nation and capacity of ſeveral freemen and common-council- 
men, who offered their votes. Let us ſtate the objection as it 
is put, and examine it. The propoſition is, that the judge, on 
this information, ſhould have done exactly what he ought to 
have done, if the title of thele perſons, who were common- 
«councilmen de facto, had actually been in queſtion before him 
| upon 


Quo UWarranto. 


upon guo warrants. They were de facto members of the corps. 


ration, admitted, ſauorn, and in the actual enjoyment of the office 
The queſtion is, Whether the judge collaterally, at the trial, 
ought to have gone into the validity of theſe men's titles? Could 
the mayor have gone into it at the election? It is very clear he 
could not. There are modes ſufficiently open to the partiality 
of returning officers, without adding more. Where the quali- 
fication is to be judged of by him, it cannot be avoided, In 


caſes of elections in the city of London, certain qualifications 


are required at the poll: therefore, it muſt be ſeen that, in ſome 


degree, the candidates have that qualification; ſo where an 


election is to be tried which may involve many other rights, 
But where the right of eleCtion is in freemen, in their corporate 
deſcription, whether they were duly choſen or not, is not to be 
tried at the election of a third perſon; but they muſt be pro- 
perly ouſted. What; after a poſſeſſion of twelve years, ſhal 


their right be called in queſtion, and tried on an information 


againſt other perſons who are propoſed to be freemen ? It is 
impoſſible to be done. Suppoſe the right depended upon. their 
being ſworn in before twelve burgeſſes, is the right of thoſe 
twelve to be tried in an information againſt one ? But the ob- 


jection would go further; for there are corporations where 


there are thouſands of freemen. Upon the trial of a right of 2 
freeman's election made by them, is the Court to go into the 
qualifications of all the thouſand ? Certainly not. For this pur- 


| poſe they are to be conſidered as having a right. It is ſtronger, 


too, in the preſent caſe, becauſe theſe were reſtored upon a man- 
damus, though we do not go upon that. It is all one objection. 
It would be to lay down a rule, that a party upon every new 


election ſhall be at liberty to go into the corporate rights of all 


the members de facto, which is a propoſition that was never 
before heard of: therefore the judge did right in refuſing evi- 
dence to impeach their titles. Suppoſe a corporate body, con- 
fiſting of twenty-four, were to add ten to their number, that 
would be an abſolute nullity, becauſe they never were corpo- 


rators de facto. But the preſent queſtion is, Whether, in a qu 
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warrants againſt particular members, you can go into the title 
of other corporators de facto? And we are clearly of opinion 
you cannot. Judgment affirmed. | 

After a defendant in a que warrants, information has ap- 
peared, the proſecutor muſt give two four-day rules to plead, and 
after the expiration of the laft muſt alſo move in term time for 
a peremptory rule to plead, otherwiſe the defendant has until 
the next term to plead. | | 

The defendant having pleaded letters patent to a gue war- 
ranto information, and made a profert of them, oyer was re- 
fuſed in another term from that in which the profert was 


made. An information, in the nature of a guo 2 
ving 
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J having been filed in laſt Trinity term againſt the defendant, 


to ſhew by what authority he exerciſed the office of an alder- 
man of the city of Cheſter, the defendant, two days before the 


end of laſt Michaelmas term, pleaded an election under the 
| charter of the 37 Car. 2. and made a profert of the charter, 


concluding, © as, by the ſaid letters patent, amongſt other 


| « things, appears.” In this term, the proſecutor moved for 


ger of the letters patent, inſiſting, that the proſecutor was, by 
law, entitled to oyer, ſo as to put the whole charter upon the 
record, if he pleaſed, Cro. Fae 680. BuLLER, J. Oyer 
cannot be demanded in another term than that in which the 
plea was filed. HowEveR, a rule to ſhew cauſe was granted; 
and on ſhewing cauſe, it was inſiſted, 1ſt, That no one was 
entitled to yer of a record, 5 Co. 74. Fymark's caſe, and 1 


Saund. 8. 2dly, That there cannot be oyer in another term 


from that in which the profert is made. 5 C. 74. 6. 76. b. 
3Salk. 119. WHEREUPON THE Cour diſcharged the rule 
with coſts; and BULLER, J. obſerved that on either ground 
this application was ill founded. There was great doubt for- 
merly whether-oyer ſhould be granted of letters patent, as ap- 
pears from a caſe in Lord Raymond, 299; but now for 20 
years paſt there has been no inſtance of a profert having been 
made of letters patent in a plea to a guo warrants informa- 
tion: and if there were a doubt at that time, 20 years” practice 


is a ſtrong argument to ſhew what the law is. If there 


be no letters patent inrolled in chancery, that might be a 
ground to come to this court to apply for a copy of them ; but 
that muſt be done by affidavit. In the court of Common Pleas 
(1) cer was craved of an original writ, which was refuſed. 
This is matter of record, and you have no right to have oyer 
of a record. On the ſecond point, the caſe in 1 Mod. 69. is 
a direct authority againſt the proſecutor ; where Twiſden, J. 
ſaid, «If it be in bar, you cannot demand eyer of the letters 
patent in the next term; but in a replication you may, be- 
« cauſe you mention the precedent term in the bar, and not in 
the replication.” | 


| | . 1. The King +, | 
A charter of W. 3. granted to the town of Liverpool, di Jofeoh Büch, 


rects that the common- council. men ſhall be elected in ſuch man- Ii. Ter. 


ner as was uſed before a former charter of Car. 2. That che 32 Geo. 3. B. k. 
defendant, to a quo warrants information for exerciſing the 4 Ter. Rep. os. 


office of common-council-man, pleaded that before the charter 
F Car. 1. the mayor, bailiffs, and burgeſſes uſad to elect, Ex- 
CEPT at ſuch times when ſuch election hath been otherwiſe re- 
guated, directed, and appointed by any by-law in that behalf 
made and then in force; and that during all the time laſt afore- 


— — — 


(1) Barnes, 4% edit. 340. So likewiſe determined in B. R. Yd: 
ſaid, 


Del. 22 7. ante, P · 70. 
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ſaid, and before the charter of Car. 2. there were divers times 
when no by-law of the ſaid borough in anywiſe regulating, 
directing, or ordering, the election of a common-council-mn 
exiſted, or was in force. The defendant then pleaded a 
election into the office of a common-council-man, on a n. 
cancy in November, 1791, by the mayor, bailiffs, and bur. 
geſſes; averring that at the time of his election there was w 
by-law regulating or directing the election of common-counci. 
men in exi/ience. To this plea there was a demurrer and in 


ſupport of the demurrer, it was. contended that the plea was 


bad, becauſe the defendant had not alleged poſitively in what 
manner the election of a common-council-man was made he. 


fore the charter of Car. 2. ; for he had introduced in the uſage 


an exception, which is as large as the uſage itſelf, and deſtroys 
it. PER CURIAM: The defendant ſhould have fhewn pre- 
ciſely in his plea what was the uſage in fact before the charter 
of Charles II. that the other party might know on what fact to 
go down to trial. He has only ſtated that before that charter 
the uſage was for the mayor, bailiffs, and burgeſſes to elect, 
except at thoſe times when chere was a by-law in force to 


vary the mode of election: but he has not ſaid in his pl: 


whether or not there exiſted at that time any by-law. The 
charter of Mill. 3. refers to the uſage in fact before the charter 


of Charles II. however it may have originated. BUT leave 


was given to amend the plea, under the authority of Rex v, 


Blachford, 4 Burr. 2147. infro, p. 283. 


In a quo warrants information, the defendant relied 0.1 an 
election by a homage conſiſting of 25 free tenants ; the jury 
found on a ſpecial verdict that 21 of thoſe perſons were not 
free tenants; and this Court held the election to be void.-- 
Lord Kenyon, Ch. J. This proceeding was inſtituted for 
the purpoſe of enquiring what title the defendant had to the 
oſhce of portrecve of Fowey : in his plea he ſet forth his title, 
alleging that the Prince of Wales is lord of the borough and 
manor of Fowey, in which there is an immemorial court held 
before the ſteward or his deputy, and that at that court 7: 
homage confijting of the fret tenants have immemorialiy elected 
and preſented a portreeve for the enſuing year; he then ſtated, 
as a fact, that the homage of the free tenants, conſiſting of two 
perſons who are there named, and others (not named), elected 


him at one of theſe courts. The replication, after takin ifue 


on the ſeveral parts of the defendant's plea, mentioued the 
names of the twenty-one other perſons, and ſtated that they 
were not tree tenants ; and the jury have found that thoſe 
twenty-one perſons were not free tenants of the borough and 
manor. THEN THE QUESTION is, Whether this election, 
which the defendant himſelf ſaid ſhould be made by the ho- 
mage conſiſting of the free tenants, and which the verdict ſays 


was not fo. made, can be called a legal election? 1 7 bare 
tating 


Quo Warranto. 


ſtating of the queſtion is ſufficient to decide it. It is a point 
upon which there cannot be a difference of opinon. But the 

defendant's counſel ſaid, that this Court is in the nature of a 
E court baron: he ſhould have defined the meaning of a court, 


which muſt be admitted not to be a court baron, but ſuppoſed 
to be in the nature of a court baron. In a court baron, the 


E homage are the judges, and the court is held before them: but 


here it is expreſsly ſtated that this court was held, not before 
the free tenants, but before the ſteward or his deputy ; and it 
is ſtated to be a preſcriptive court. Therefore, I do not know 


| tow we can infer that two free tenants conſtitute a court. It 


was alſo ſaid that though the ſteward were not the judge, he 
was gu judge: but Lord Holt ftrongly reprobated the idea of 


| a perſon, not a judge, being ud judge. But, be this as it 


may, the defendant relied on this, among other facts, that his 
election was made by a homage conliſting of 23 free tenants, 
and the jury have expreſsly negatived that 21 of them were of 
that deſcription. ASHHURST, J. When a defendant makes 
it a part of his title that a court, at which he was elected, was 
held before 22 homagers, he cannot afterwards rely on this, 
that two of them were of that deſcription. Here, the defend- 
ant ſtated that the homage conſiſted entirely of free tenants ; 
but the jury negatived that fact, BULLER, J. and GRosE, J. 
aſienting, judgment for the king. 0 
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To a gu warrants information, the defendant derived a The King v. 
title in his plea to the office of a burgeſs under a cuſtom for J. K"ight, 


tne common=-council to admit, ad libitum, any perſon of the 


denying that cuſtom, replied that no perſon was entitled to be 
admitted but in right of ſervitude, and that the defendant had 
not ſerved a ſeven-years' apprenticeſhip ; rejoinder ſtating the 
ipecial circurnſtances under which he had ſerved. On a de- 
murrer to this rejoinder, becauſe it was a departure from the 
plea, the Court held the replication itſelf to be bad, as imma- 
terial to the title in the plea, and gave judgment for the de- 
fendant.— This was an information in the nature of a que war- 
ranto, calling on the defendant to ſhew by what authority he 
exerciſed the office of a burgeſs of the borough of Newcaftle- 
under- [zyme, Staffordſhire; to which he pleaded that the bo- 
rough of Newcaſtle-under-Lyme is an ancient borough: that 
the burgeties of the ſaid borough were a corporation by pre- 
ſcription under various names of incorporation, and from the 
time of granting and acceptance of the letters patent hereinafter 
mentioned have been and ſtill are a body corporate, by the 
name of the mayor, bailiffs, and burgeſſes of the ſaid borough; 
and that during all that time there has been an indefinite num- 
ber of burgefles. That Queen Elizabeth, by her letters pa- 
tent, dated May 18th, in the 32d year of her reign, reciting 
anonglt other things, that the burgeſſes of Newcaſtle were a 
* corporation 


32 Geo. 3. B. R. 


age of twenty-one, whom they choſe: the proſecutor, after 4 Jer. Rp. 419. 
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corporation by preſcription, and had immemorially enjoye{ 
certain juriſdictions, franchiſes, &c. conſtituted and granted 
— other things) that her borough of Newcaſtle ſhoull 
be a free borough, and that the burgeſſes of the ſaid borough 
| ſhould from thenceforth be one body corporate and politic, by 
the name of the mayor, bailiffs, and burgeſſes, of the borough 
of Newcaſtle-under-Lyme : and ſhe thereby further granted 
that there ſhould be for ever thereafter, one mayor and two 
bailiffs of the borough 3 that there ſhould be within the borougb 
24 men of the more diſcreet and better fort of people of the ſail 
borough, who ſhould be aiding and aſſiſting the mayor and bai. 
liffs for the time being, in all cauſes and concerns touching tit 
faid borough, and who ſhould be and be called the capital bur- 
geſſes of the borough, and with the mayor and bailiffs of the ſail 
barough ſhould be the common- council of the borough for making 
and ordaining from time to time by themſelves, or the greater 
part of them, &c. together with the mayor and bailiffs tor the 
time being, all ſtatutes, acts, and ordinances, touching and 
concerning the public good, government, and advantage of the 
borough, &c. That Queen Elizabeth further granted that 
the mayor, bailiffs, and capital burgeſſes, being the common 
council of the ſaid borough, ſhould have power, &c. to make 
fuch laws, inſtitutions, &c. as ſhould appear good, neceſſary, 
&c. for the good order and government of the mayor, bailitts 
and capital burgefles, and all other the burgeſſes and inhabit- 
ants of the faid borough for the time being; and alſo for the 
ſhewing in what manner and order the ſaid mayor, bailiffs, and 
capital burgeſſes, and all and ſingular other the miniſters, off. 
cers, burgeſſes, artificers, inhabitants, and reſidents, of the bo- 
rough ſhould hold, behave, and conduct themſelves in their of- 
fices, functions, and employments, trades, and buſineſs, within 
the faid borough. That Queen Elizabeth by that charter no- 
minated the firſt mayor, bailiffs, and twenty-four capital bui- 
geſſes; and further granted that the mayor, bailiffs, and capi- 
tal burgeſſes, ſhould have power, &c. to make laws, &c. for 
the direction and declaration in what manner, place, order, and 
courſe, the mayor, bailiffs, capital burgeſſes, and alſo all other 
the officers of the ſaid borough ſhould thereafter be choſen, no- 
minated, and preferred to the places or offices of mayor, bai. 
liffs, capital burgeſſes, and other offices, &c. and by what anc 
whoſe ſuffrages and voices, and for the appointing and deter- 
mining how many, and which, and who, of the burgeſſes of the 
ſaid borough ſhould for ever thereafter have affirmative or ne- 
gative voices in the nomination, election, or appointment of 
the faid mayor, bailiffs, capital burgeſſes, and other officers, 0! 
ſaid borough, as often as thoſe offices ſhould be yacant : and 
alſo for the ſhewing with what and which ceremonies and !0- 
lemnities they ſhould enter upon and take their ſeveral offices 
The plea then ſtated that that charter was duly accepted, 2 
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that the perſons therein named took upon themſelves the ſeve- 


ral offices, &c.; and that ſince that time there have been 
one mayor, two bailiffs, and twenty-four capital burgeſſes, of 
the ſaid borough. It then ſtated this cuſtom, that the mayor 
and burgeſſes of the ſaid borough in common-council aſſembled, or 


| the major part of them, under their various names of incor pora- 


ian, from time immemorial until the granting and acceptance 
of the ſaid letters patent, and the mayor, bailiffs, and capital 


| burgeſſes, in common=-counctl aſſembl:d, or the major part of them, 
| lince the granting and acceptance of the faid letters patent, 


have uſed and been accuſtomed to admit and ſwear, and the 
fid mayor and burgeſſes in common-council aſſembled, or the 
major part of them, under their. various names of incorporation, 


aid letters patent, of right ought to have admitted and ſworn, 
and the ſaid mayor, bailiffs, and capital burgeſſes, in common- 
council aflembled, or the major part of them, ſince the grant- 
ing and acceptance of the ſaid letters patent, hitherto of right 
ouzht to have admitted and ſworn, and the faid mayor, bailiffs, 
and capital burgeſſes, in common-council aſſembled, or the 


: major part of them, {till of right ought to admit and ſwear as 


a burgeſs or burgeſſes of the ſaid borough, ſuch perſon or per- 
ſons, having attained the age of twenty-one years, as the ſaid 
mayor and burgefles in common-council aſſembled, or the 
major part of them, before the granting and acceptance of the 
lad letters patent, and fince the granting and acceptance of the 
ame, ſuch perſon or perſons, having attained the age of 
werty-one years, as the ſaid mayor, bailiffs, and capital bur- 
gelles in common- council aſſembled, or the major part of them, 
have thought, or may think, proper at their diſcretion, to wit, 
, &c, on, &c.; and that every perſon ſo admitted or ſworn 
4 burgels of the ſaid borough, from the time of his being ſo 
almitted and ſworn, hath always from time whereof, &c. uſed 
and exerciſed the ſaid office, &c.” The defendant then de- 
tuced a title under this cuſtom. The replication firſt denied 
tn? defendant's admiſſion, as ſtated in his plea ; and alſo the 
cuiom under which he claimed: and then ſtated a cuſtom 
ht perſons duly qualified according to the cuſtom of the 
wrourh, have been admitted and ſworn burgeſſes by right 
f ſervitude, and that no perſon hath been, or ought to be, 
awited, unleſs he hath ſerved an apprenticeſhip for ſeven 
Years, under a legal indenture, to ſome perſon reſiding in the 
brough. It then ſtated another cuſtom, that © every perſon 
united and {worn a burgeſs hath been admitted and ſworn 
«cording to the right and title by which he hath claimed to 
de admitted to ſuch Oe, and not otherwiſe.” It then aver- 
ce, that the defendant claimed to be admitted in right of ſer- 
"tude, and was admitted in that right, not having ſerved an 
Dreaticeſhip for ſeven years to any perſons reſiding in the 
wough ; traverſing that the defendant was admitted as a per- 
Vol. V. | ſon 


during all that time until the granting and acceptance of the 
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alleged in the replication, and proteſting alſo, that he was not 


age of fifteen years, he was by an indenture of apprenticeſhip, 


years next after the end of the term for which he was bound, 


_ ſuſtained by the defendant's abſence from his ſervice. Io this 


tify the matter by the defendant pleaded in bar, but alleged new 


his plea a cuſtom in the corporation, to confer the freedoin of 


() At the trial the defendant obtained a verdict on theſe three 


Quo Warranto, 


ſon whom the mayor, bailiffs, and burgeſſes, thought proper in 
their diſcretion to admit. Another replication, after ſtating theſ 
two cuſtoms, averred, that the defendant claimed to be admitted 
in right of ſervitude, and was accordingly admitted, not having 
ſerved an apprenticeſhip for ſeven years, under a legal indenture, 
to any perſon reſiding in the borough, wherefore his admifſion 
was wholly void. The defendant, in his rejoinder, after joining 
iſſue on the two firſt iſſues tendered by the replication, took 
iſſue on the traverſe of his having been admitted by the mayor, 
&c. as a perſon whom the mayor, &c. in their diſcretion, 
&c. (1). He then, after proteſting againſt both the cuſtoms 


admitted in right of ſervitude, rejoined, that before his admil- 
ſion, being under the age of twenty-one years, to wit, of the 


dated 8th of February, 1772, duly executed by one I illian 
Carr, as churchwarden of N ary 5 and J. Smith, overſeer, 
&c. with the aſſent of two juſtices of the borough, put and 
placed as a poor child of that pariſh, to T. Welch of that bo- 
rough as an apprentice, till the defendant ſhould attain the age 
of twenty-three years; that he duly ſerved under that inden- 
ture, within the borough, till 3d of April, 1778, that before 
his apprenticeſhip expired, to wit, on 3d April, 1778, he ab- 
ſented himſelf from the ſervice of Welch, and continued abſent 
until the expiration of his apprenticeſhip. That within ſeven 


to wit, on September the 13th, 1783, the defendant returned 
into Weleh's ſervice, and duly ſerved him as an apprentice within 
the borough, for fo long a time as he had abſented himſelf, ac- 
cording to the ſtat. 6 Geo. 3. c. 25. &c. ; and that the defendant 
had not made ſatisfaction to //lch for the loſs which he had 


there was a ſpecial demurrer, becauſe the rejoinder did not for- 


matter contrary to the plea, and was a departure therefrom; 
that the defendant did not by his rejoinder ſet forth any cuſtom, 
or any other title by or under which any perſon, having ſerved 
an apprenticeſhip, is entitled to be admitted into the office of 2 
burgeſs; that it does not appear by the rejoinder, that the de- 
fendant at any time ſerved an apprenticeſhip for ſeven years, 
under a legal indenture, to any perſon reſiding in the borough, 
&c. Lord Kexyon, Ch. J. The defendant is called upcn by 
this information, to ſhew by what title he exerciſes the ffan- 
chiſe of a freeman of Newcaſtle. The defendant alleged in 
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me borough on any perſons of the age of twenty-one ad libi- 
tum, and that they had conferred that title upon him; both 
| theſe propoſitions were denied by the replication ; iſſues were 
taken upon them, and both were found in favour of the de- 
fendant. It therefore appears upon the record, that he has a 
title to this franchiſe. It is true, indeed, that another title, 
totally irrelevant to this queſtion, has crept into the record; 
but the replication which introduces this foreign matter, can- 
not be ſupported, and perhaps the rejoinder is as bad : but the 
defendant was led aſtray by the miſpleading in the replication. 
If, indeed, it had appeared, upon the whole record, that the de- 
fendant had no title, there muſt have been judgment of ouſter 
againſt him : but it does appear on this record that he has a 
good title, and therefore he is entitled to judgment. As H- 
HURST, J. The cuſtom ſtated in the plea being general to 
admit every perſon of the age of twenty-one, whom the cor- 
poration choſe, without any reſtriction, the other cuſtom ſet 
up in the replication is immaterial, and does not go to decide 
upon the title on which the defendant relied. BuLLes, J. 
The queſtion before us is not fo much whether the rejoinder 
be bad, as whether the replication, to which the rejoinder is 
an anſwer, can be ſupported; and I think it cannot. The de- 
fendant in his plea reſted his title on a cuſtom in the corpora- 
tion to admit any perſon at will: now, if that cuſtom, as alleg- 
ed, be true, in fact, it is perfectly immaterial whether any 
perſon may be admitted in right of ſervitude. Thus much is 

ſuffcient for the deciſion of this cafe. But I with that the 
gentlemen of the bar, who draw the pleadings in caſes of this 

kind, would attend in future to the mode of replying on the 

part of the crown. A proſecutor, in a qu9 warrants informa- 

tion, is allowed to reply ſpecially, and to put as many matters 

in iſſue as he pleafes: but the new matter, introduced in the 

replication, ought to be conſiſtent with the matter contained 

in the plea, If, for inſtance, a defendant ſet up a bad title 

under an old charter, when in fact a new charter has been 

granted, altering the old mode of election, the crown may in- 

troduce the new charter in the replication, becauſe it is con- 

tent with the matter contained in the plea, but there is ſome- 

thing to be ſuperadded to that matter. But in this caſe the 

new matter alleged in the replication is not conſiſtent with the 

Gfendant's plea z and if the plea be true, that which is ſtated 

n the replication is totally immaterial. And this practice, 

which is an abuſe of the privileges of the crown, ought to be 
checked: fince, if permitted, it would be productive of great 

oppreſſion to the ſubject. Judgment for the defendant, 

It was then moved to enter up judgment for the crown, 
notwithſtanding the iſſues were found for the defendant, be- 
eule the cuſtom, on which the defendant relied in his plea, 
Guld not be ſupported in point of law. Cauſe having been 

T 2 | ſhewn 
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ſhewn againſt this rule.—The judgment of the Court wa; 
pronounced as follows: Lord Kenyon, Ch. J. The rule 


muſt be diſcharged. And I do not think that the proſccutor- 


had any ſanguine expectations of ſucceſs, otherwiſe he would 
have demurred to the defendant's plea. However, if on re. 


_ conſideration he could diſcover any defect in that plea, he has 


a right to take advantage of it in this ſtage of the proceed- 
ings. But it is not to be forgotten that the verdict has elta- 
blitled this as a fact, that as far back as can be traced, both hz. 
fore ad fince the charter of El:zabeth, the admiffion aud 
{wearing in (not the election) of freemen have been in the 
common- council; and we are now called upon to fay, that 
every thing that has been done ſince the granting of the char- 
ter has been improperly done, Where no common-counci 
is eſtabliſhed, the whole corporation may meet together, to 
conſult about, and to decide on, their corporate rights; they 
may conſtitute a corporate aſſembly; but, in technical lan- 
guage, that is not called “the common-council,” nor are they 
ſaid to be “ in common- council aſſembled. But it has been 
contended, that thoſe words mean only the form and deſcrip- 
tion of the meeting; and we are now defired to ſay, that all 
the mectings of the mayor and burgeſſes in common-council 
aſſembled were meetings of the whole corporation; but it does 
not neceſſarily follow, that thoſe meetings were compoſed of 
the whole body corporate; and we ought not to conjecture 
that they were, merely for the purpoſe of overthrowing the 
proceedings of this corporation for the two laſt centuries, 
he whole argument ſeems compriſed in the compendious 
form in which the defendant's counſel ſtated it, “ that the 
right of adiri.fion, prior to the charter, was in the common- 
council however conftituted, and fince that time has been in 
that body as conſtituted by the charter.” And this is eſta- 
blihed by the nding of the jury. At the moſt, the words, 
upon Which we arg called upon to overthrow the uſage ſince 
the reign of EI ZA, are ambiguous; aud if there ever was 
a mestiug before tae charter, not conſiſting of the whole boch. 
there is an end of the queſtion. The new modification of the 
common-couneil cannot make any difference; becauſe, as the 
whos corpor, ton accepted this charter, they aſſented to It 
And, fy at 2 CIRERNICE, the ſame Powers which were exet— 

ted by tic Oy boy (among vchich is that of admitting irce- 
men), are now eited in the new body. ASHHURST, þ con- 
curred. 5ULLEX, j. gde cafe of The King v. Spencer, ani 
vol. 41. p. 4g. has no analogy to the preſent, There the 
queſtion aroſe on a by law; aud it was held to be bad, be. 
cauſe it was male by a feleft body of the corporation, an 
varied the mole of election as directed by the charter. But 3 
new charter granted by the crown, and accepted by the corps 


ration, falls under a different conſideration from the caſe of 3 


by-jaw; and, therefore, it is material that the charter of - 
| | 1 abe 
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z beth was accepted by this corporation For whatever might 
be the original conſtitution of the borough, it was in the 
power of the crown, with the conſent of the exiſting body, to 
alter the rights of the corporation in any reſpedt. Now here 
the new charter was granted to the old body, the mayor and 
burgeſſes; and whatever alteration it made in the corporation, 
they muſt be bound by it, having accepted eit; the laſt charter 
is therefore the governing law of the place. And I think, 
that by that charter the new common-counci] have the power 
of admitting and ſwearing in freemen; for it expreſsly gives 
to them power © to make laws for the direction and declara- 
tion in what manner, &c. all the officers of this corporation 
ſhall be choſen, &c. and by whoſe ſuffrages and voices.“ Be- 
tides which there is an uſage for neatly two hundred.years, 
conſiſtent with the charter, and which ought fill to prevail, 
if there be nothing on the record to contradict it. Now it is 
Rated, that prior to the charter the right of admiſſion was in 
the mayor and burgeſſes in common-council afſembled : but the 
following words, under their various names of incorpora- 
tion,” have been relied on to ſhew that theſe were meetings 
of the whole corporation; but the name of the corporation 
cannot be material. Suppoſe the plea had ſtated the cuſtom 
in a ſhorter mode than the preſent ; that it had ſtated, that 
there had been immemorially a body corporate, and a common- 
council, and that the laſt body had immemorially admitted free- 
men. There could have been no objection to ſtate it in this 
ſhort way; and the cuſtom, as ſtated in the preſent plea, is, in 
ſubſtance, the fame : it only differs from it in introducing the 
different names of incorporation; and in ſtating who are the 
perſons compoſing the common- council, it means this, that the 
commen- council, however conſtituted, have immemorially ex- 
erciſed this right. There is great weight in one of the argu- 
ments uſed by the proſecutor's counſel, that © a common-coun- 
cil” is not noticed by our law, becauſe every corporation has 
not a common-council ; but whether or not there be ſuch a 
body, and what powers they have, muſt depend on preſcrip- 


tion or charter. But in this caſe we muſt take it, after ver- 


ict, that there was ſuch a common-counci] as might legally 
have the right which it is Rated in the plea that they have 
umemorially exerciſed; and that right is transferred to the 
new body by the charter, Which was accepted by the whole 
corporation, GROSE, J. of the ſame opinion.—Rule diſ- 
charged. 


A charter ordained tha no perſon ſhould be ad nitted a bur- The King a 
gels, except he had for three years before been ſeiſed and poſe Gabriel Powell, 


fled of an eftate of treehold for the term of his life, or fore 


greater eſtate in land of a certain value, with an exception of g 


luch as ſhould be ſeiſed of ſuch eſtate of ſuch yearly value, 
which had come to him by deſcent or marriage; and it was 
13 3 ; held, 
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held, that one who by virtue of his marriage became feiſed ef 


an eſtate in right of his wife for her life was not within the 


exception, and therefore not qualified. This was an informa. 
tion, in nature of que warrants, againſt the defendant, call. 
ing upon him to ſhew by what authority he claimed to be, and 
exerciſed the othce of, one of the burgeſſes of the borough gf 
Carmarthen. The defendant by his plea ftated, that the bo. 
rough of Carmarthen is an ancient borough, and that the 
mayor, burgeſſes, and commonalty of the ſaid borough were 
incorporated by that name; that within the borough there is 
an indefinite number of burgeſſes, and that the office of a bur- 
geſs is a public office of great truſt and pre-eminence, touch- 


ing the rule and government of the borough, and the admini- 


{tration of public juſtice within the ſame ; that the now king, 
by his letters patent under the great ſeal, dated at Weſtmin- 
iter on the 27th of July, in the 4th year of his reign, after 
reciting therein (amongſt other things) that the corporation of 
Carmarthen were diſſolved, or at leaſt incapable of exerciſing 
and enjoying their liberties or franchiſes, did will, grant, or- 
dain, confirm, and declare, that the ſaid borough of Carmar- 
then ſhould for ever thereafter be a body corporate, &c. by the 
name of the mayor, burgeſſes, and commonalty of the borough 
of Carmarthen ; and the king did thereby ordain that no per- 
ſon or perſons ſhould at any time thereafter be entitled to be 
admitted a burgeſs or burgeſſes of the ſaid borough, except all 


and every ſuch perſon or perſons who, for three years or more 
before his or their application to be admitted a burgeſs or bur- 
geſſes, had been ſeiſed and poſſeſſed by themſelves or their te- 
nants of an e/tate of freehold for the term of his or their life er 
lives, or ſome greater eſtate or eſtates of, and in meſſuages, lands, 
or tithes of land, ſituate within the ee of the ſaid borough, 


of the yearly value of Al.; and except ſuch perſons who, at the 
time of ſuch application, ſhould be ſeiſed and poſſeſſed by them- 
ſelves or their tenants of meſſuages, lands, or tithes of land, 
within the county of the ſame borough, of ſuch eſtate of ſuch 
yearly value as aforeſaid, which had come to him by deſcent or 
marriage; and alſo except certain other perſons in the ſaid letters 
patent mentioned; all which faid perſons reſpectively ſo quali- 
fied ſhould be entitled to be admitted burgeſſes, fo as they 
made application for that purpoſe to the mayor and commonalty 
of the ſaid borough, on Monday next after Michaelmas in each 
year and at no other time, and fo as they ſhould then and there 
before the ſaid mayor and commonalty make due and leg 

proof of ſuch their reſpective qualifications as aforeſaid. That 
the king did thereby ordain, that upon ſuch proof being 
made every ſuch perſon ſhould thereupon be admitted and 
ſworn a burgeſs, &c. at the next, or any ſubſequent fortnight 
court, to be holden in and for the ſaid borough, after ſuch day 


on which he ſhould ſo make his claim as aforcfaid ; as by boy 
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faid letters patent, &c. The defendant then pleaded, that be- 
fore and at the time of his application to be admitted a burgeſs 
as hereinafter mentioned, he was ſeiſed in right of Mary his 
then wife, for the term of her natural life, and poſſeſſed by a 


certain then tenant of his, the defendant's, and his faid then 


wife, of one undivided moiety of and in certain lands and pre- 
miſes with the appurtenances, ſituate within the county of the 
faid borough, and which faid undivided moiety was then of the 
yearly value of 41. and upwards, and came to him the defendant 
by marriage with the ſaid Mary his ſaid wife, to wit, at, &c. ; 
that being ſo ſeiſed, &c. and being deſirous of being admitted 
a burgeſs of the ſaid borough, he the defendant heretofore, to 


wit, on Monday the 6th of October, in the twenty-eighth year 


of the reign, &c. being Monday next after Michaelmas in that 
year, at the county borough of Carmarthen aforeſaid, did 
make application for that purpoſe to the then mayor and com- 
monalty of the ſaid borough, and did then and there before the 
ſaid mayor and commonalty, make due and legal proof of ſuch 
his qualification as aforeſaid, and was thereupon afterwards, to 
wit, at his majeſty's fortnight court, holden in and for the faid 
borough, on Monday the 25th of April, in the 36th year of 
the reign, &c. being a ſubſequent fortnight court, holden in 
and for the ſaid borough, after ſuch day on which he the de- 
iendant ſo made his ſaid claim as aforeſaid, duly admitted and 
ſworn a burgeſs of the ſaid borough, to wit, at, &c.; and b 

means of the premiſes he the defendant on, &c. was, and if 
is, one of the burgeſſes of the ſaid borough, &c. To this 
plea there was a general demurrer and joinder. PHñE COURT 
were of opinion, that the eſtate on which the defendant relied in 
this caſe, was not a qualification within the intent and meaning 
of the charter. That in order to make out the qualification 
it was neceſſary in all caſes, that the party ſhould be ſeiſed of 
an eſtate for his own life at leaſt, without conſidering how that 
eſtate may have been acquired. That the whole clauſe muſt 
be taken together; that the words, „ ſuch eſtate, uſed in the 
exception, muſt be taken to refer to what preceded it, namely, 


an eſtate of freehold for the term of his life, or ſome greater 


eltate, &c.” That by virtue of the marriage a parey might 
become ſeiſed of an eſtate for his life, as if he married a wo- 


man ſeiſed of an eſtate in fee-ſimple, and by whom he had 


iſue; there he would be tenant for his own life by the curteſy; 
and in that caſe it would not be neceſſary within the terms of 
the exception, that he ſhould have been ſeiſed of the eſtate for 
three years preceding. And that this would ſatisfy the words 
of the exception in the charter. Judgment for the crown. 


A new trial may be granted in an information in nature of a The King v. 


(19 warranto. A verdict having been found for the defendant 
in 2 quo warranto information, to ſhew by what authority he 
claimed the office of alderman of Cambridge, a new trial was 
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moved for on the ground that the verdict had been given 
againſt the weight of evidence. It was objected, on fhewiny 
cauſe, that no new trial could be granted in an information in 
the nature of a quo warranto; for which The King v. Benng, 
Str. 101. was Cited, where a new trial was refuſed, the judges 
being equally divided upon the queſtion, But The Corr 
granted a new trial, ſaying that, of late years, a q warrant 
information has been conſidered merely in the nature of a 
civil proceeding; and there were ſeveral inſtances fince the caſe 
| of The K.v. Fringe in which a new trial had been granted, 
The Kingv. Where any one of ſeveral iſſues in a 9 warranto informa- 
ee tion is found for the proſecutor, on which judgment of ouſter 
29 Geo. 3. R. R. is given, he is entitled to coſts on all the iſſues.— Eight iſſues 
1 Ter. Rah. 453. were joined on the pleadings on this information, which was in 
the nature of a quo warranto, calling on the defendant to ſhew 
by what title he exerciſed. the office of bridgemaſter of the 
borough of Bridgenorth. At the trial, ſix of them were 
found for the defendant, and the two laſt, which were on the 
election and admiſſion of the defendant, were found for the 
proſecutor. It was moved that the maſter of the crown- office, 
in taxing the coſts in this cauſe, ſhould be directed to diſallow 
the coſts, on account of the ſix iſſues found for the defendant, 
on the ground, that a quo warrants information has of late 
years been conſidered in the nature of a civil action; and a 
Proſecutor is only entitled under the ꝙ Ann, to coſts in the 
lame caſes as the plaintiff in a civil action is under the ſtatute 
of (Glouceſter, 6 Ed. 1. c. 1. And it has been the invariable 
rule to allow coſts to a plaintiff in a civil action on thoſe iſſucs 
only which are found for him. Afley v. Young, 2 Burr. 1232. 
ante, vol. II. p. 7443 but on ſhewing cauſe it was contended, 
that it had been the conſtant practice to allow coſts to the pro- 
ſecutor on all the iſſues on quo quarranto informations, if judg- 
ment were given againſt the defendant on any one; and that 
no authority could be found contradicting this practice. P. 
_ Curiam: There is no analogy between this and civil proceed- 
ings. In doubiful cafes, the practice which has uniformly ob- 
tained in the crown office ſince Queen Anne's time is ſuff- 
cient to decide this queſtion ; and, therefore, the proſecutor is 
| entitled to coſts on all the iſſues.— Rule diſcharged. 

The King at the The proſecutor of a qu? warrants information, againit 4 
28 pup 77 conſtable of Birmingham, is not entitled to coſts under the 
liant Wallis ang ſtat. 9 Aun. c. 20.— This was an information, in the nature 
William Pars, of a quo warrants, againſt the defendants, as conſtables of Bir- 
8 N * mingham. he defendants pleaded an election by a jury # 3 
5 Ter, K > 496 court-Jeet; the iſſue taken on which was ſound for the crown. 

Judgment of ouſter was afterwards entered up, and judgment 
alſo for the coſts, which were taxed at 246l. 10s. 5d. A rule 
baving been obtained, calling on the profecutor to ſhew cauſe 
why tae taxation of coſts ſhould not be ſet aſide, on the grout 
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that this was not a caſe within the ſtatute 9 Ann. c. 20. which 
act (in ſect. 1.) recites the miſchiefs. ariſing from perſons in- 
truding into public offices in “ cities, towns corporate, and 
places; and (in ſect. 4.) enables the officers of the reſpec- 
tive courts to exhibit informations in the nature of a quo war- 
rant?, at the relation of any perſon deliring to profecute the 
ſame, and who ſhall be mentioned in the information as the 
relator, againſt ſuch perſons ſo uſurping any of the ſaid offices 
and franchiſes (referring to the iſt ſection) ; and the gth ſec- 
tion empowers the courts to give judgment of ouſter againſt 
the party convicted, and to award coſts to the relator. Lord 
Kenyon, Ch. J. The word © places“ in the act only extends 
to offices in places of the ſame kind with thoſe before enume- 
rated, otherwiſe the legiſlature would have uſed only one com- 
pendious word, which would have included places of every 
denomination. In the caſe of R. v. Williams, 1 Burr. 402, 


which came before the Court on a writ of error, Lord Mans- 


bed, as well as the two other judges, expreſſed his opinion, 
that the ſtatute was confined to corporate franchiſes, and to 
caſes where the rights were litigated between party and party; 
and] am of opinion, on the authority of that caſe, that the proſe- 
cutor is not entitled to coſts. In the caſe too of R. v. Marſden, 


3 Burr. 1812. ante, 237, the Court faid, © It was not for pri- 


vate individuals to queition all caſes of uſurpation, but that the 
attorncy-zeneral might proſecute them if he choſe: and Mil- 
wt, J. ſaid, © He would not ſuffer a private proſecutor to 
prow! into ſuch offices.” ASHHURST, J. This caſe ought to 


be governed by the opinion of the judges delivered in R. v. 


UT iliams. The title of the act merely profeſſes to give a 
remedy for uſurping othces within towns corporate and bo- 
roughs; and the word © places,“ which is introduced in the 
body of the act, muſt be conſtrued by thoſe which precede it, 
and by the words uſed in the title; and this conſtruction is 
authoriſed by the caſc of . v. //uliams. BULLER, J. With 
regard to the ſtat. of Ann. i cannot ſay that there is no room 
for doubt on the words of the act; but I think that the caſe 
of R. v. JTilliams has decided the queſtion, and decided it 
notitly. There ſeems to be great weight in the obſervation 
made by the counſel in ſupport of the rule, that there is a ma- 
terial difference between the caſe of a perſon who is compelled 
to take a burdenſome - o/hce, and who cannot refuſe without 
being liable to an indictment, and the inſtance of a perſon who 
voluntarily undertakes an office, from which he expects to de- 
ve an advantage. This circumſtance, probably, had weight 
with the legiſlature when they paſſed the act. This diſtinc- 
non will ſupport the caſe of R. v. Williams; which, though it 
has been much commented upon, is a direct authority for the 
reſent caſe. It is admitted, that the opinions of two of the 
Judges there are in ſupport of this rule; and I conſider o_ 
e 
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fell from Lord AZansfeld as equally ſtrong to the ſame effect 
his lordihip ſaid, “ It is not within the reaſon or meaning di 
the act that it ſhould extend generally to all offices within a cn. 
poration z”” then he thought that there was no office, not in: 
corporation, within the act. There the queſtion depended on 
this, whether or not it was an office within the ſtatute of 4, 
upon which the other queſtion, concerning the coſts, was to 
depend. Rule abfolute (1). 
Rex v. John If a defendant upon an information, in nature of a quo war- 
Teisb, eſg, ranto, fails in the title he ſets up, judgment muſt be for the 
Mayer of pe ge erown.— This was a motion in arreſt of judgment in an in 
ef Wight, formation, in nature of a quo warrants. Twelve iſſues were 
Bil. Ter. taken; five of which were withdrawn by the proſecutor. The 
# (26-3 BR. defendant claimed the office under tt titles; viz. under: 
4 barre 2143. 5 5 , 
preſcription, and alſo under a charter: but he had, by his plex 
put his defence upon his claim under the preſcriptive right; 
which was tried, and found againſt him. In f:pport of the 
motion in arreſt of judgment it was alleged, that it appeared 
upon the face of the record, taking in the whole of the plead. 
ings, & that the defendant had a good title under the charter: 
and, therefore, if there could not be judgment for him, yet at 
leaſt there could be no judgment againſt him, notwithſtanding 
the finding of the jury upon his preſcriptive claim. To this 
it was anſwered, that the defendant cannot go into the con- 
ſtruction of the charter; becauſe, upon this record, the de- 
fendant founds his title upon preſcription z and denies tie 
charter; therefore, as the preſcriptive title is found again! 
him, he can not reſort to the charter, of which he has denied 
the very exiſtence, Lord MANSFIELD : It is too ſtrong for 
you, You have departed from the title you have fet up ; and 
the iſſues are not immaterial. The judgment muſt follow the 
title ſet up by the defendant againſt the crown: he cannot ſay, 
in general, & that he was duly elected.“ Lord Mangfilt 
afterwards aſked if they could cite any cafe where judgment 
had been refuſed to the crown upon an information in nature 
of quo warrant), where the defendant failed in the title ie 
had ſet up. And it ſeemed acknowledged, that there was none. 
At leaft, none were mentioned. Whereupon his lordſhip pro- 
ceeded to obſerve, that in civil cafes, if the plaintiff has nb 
cauſe of action, he can not have judgment. But this manner 
of proceeding is quite different. For, if the defendant has 
uſurped the franchiſe without a title, the king muſt have judg- 
ment. The defendant therefore is obliged to ſhew a title: 
and the king has no need to traverſe any thing but the title ſet 
up. If any one material iſſue is found for the crown, the 


— 


(1) A fimilar rule was made abſolute in R. v. V. Dickenſon, low bale 
uff of Birmingham. 
| CroWA 
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crown muſt have judgment. He added, I do not ſee how here 
could be-a repleader : for, in repleaders, you begin with the 
firſt fault, Now here, the whole defence is wrong. And 

| there don't appear to be any ſlip or miſtake: nor has there 
been any motion for an amendment or repleader in this caſe. 
In the preſent ſtate of it, I have no doubt that you cannot ſtop 
the c:own from having judgment. YATEs, J. If the plea 
contains no title againſt the crown, there muſt be judgment for 
the crown. In civil actions, the plaintiff muſt recover upon 
his own title: in cafes of information, in nature of que war- 
ranto, for uſurpations upon the right of the crown, the de- 
fendanc mult ſhew that he has a good title againſt the crown. 
Sir Fletcher Norton, pro rege, here obſerved, that the Court 
could not grant a repleader ; for, that would be giving the de- 
fendant an opportunity to plead double, which the (1) act of 
parliament diſallows. Lord MANSFIELD : And in the worſt 
way too. This is deciſive. Y ATEs, J. proceeded, 'T he de- 
fendant, in 3 warrants, is called upon to ſhew his title; to 
ſhew * quo warranto he claims the franchiſe.” He accord- 
ingly ſhews his title. The crown are only to anſwer this 
particular claim, He muſt at once ſhew a complete title, 
If he fails in it, or in any chain of it, judgment muſt be given 
againſt him. Here, the defendant has ſet up a particular title: 
this title, upon which he grounds his claim to the franchiſe, is 
found againſt him, He cannot now depart from it. There- 
fore, the crown is here entitled to judgment. AsToN, ]. con- 
curred, and had no doubt at all, There could be no pretence, 
he ſaid, of judgment for the defendant ; for it don't appear that 
he could have made a title at all, and that which he ſet up, is 
found againſt him. In the caſe of Rex v. Philips, 1 Burr. 292. 
it was only a defeCtive ſetting forth of the title: he really 
had a good one.—Rule diſcharged, | 

But if the defendant, in ſuch information as in the laſt caſe, _ 5. 2 

diſcoyers before trial, that he has pitched upon the weaker ford, il. pack 
defence, he may, upon terms, quit it, and inſiſt upon the 8 Geo 3. B. R. 
ſtronger.— Several other corporators having pleaded the like 4 F. 2147- 
pleas, as in the caſe immediately preceding this; and the iſſues 
having been ready to go down to trial at the ſame aſſizes with 
the former, but not having been actually tried, the defendants 
dad moved to withdraw their pleas, and to plead de novo, on 
payment of coſts, and the proſecutor's having liberty to reply 
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(1) See 4, 5 Ann. c. 16. ſect. 4. and 9 Aun. c. 20. ſect. 7. which exe 
tends the former to“ all writs of mandammns, and informations in nature 

| of a quo warranto, and proceedings thereon, for any the matters in the 
latter aft mentioned ;”” but not ſo as to have liberty to plead more pleas than 
212, even with leave of the Court, This was determined in Trinity 
term, 1753, 26, 27 G. 2. B. R. in two caſes; one, Rex v. Newland, come 
mon-council-man of Carmarthen z the other, Rex v. Briſcoe, bailiff of 
Hilemere. But by the fiat. 32 Geo. 3. c. 53. the defendant may now 
Picad ſeyeral pleas, Vue p. 262, ſapra, n. (2). * 
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acting in this his corporate office, upon many occaſions:; and 
never before objected to the legality of his right. he allo 
£ ſwore that he had paid ſcot and lot. Whereupon it was p14)” 
| ed, that the rule might be diſcharged with coſts. On de 
| other hand it was inſiſted, that the queſtion turned upon this: 
| « What was a real; what, a colourable reſidence:“ and t'5 
they faid, ought to be tried by a jury, not upon aljidavit3 elhe⸗ 
dCially in a caſe like this, where there is no danger of the ditlo- 

| Jution of the corporation. Lord MANSFIELD mentioned 


de novo. Cauſe was now ſhewn againſt this; but the Cun _ 
granted it, without even hearing (a ſecond time) the count dos 
for the defendants ; upon payment of coſts, pleading within: U 
week, taking ſhort notice of trial, and with liberty to the pro. be 
ſecutor to reply de novo. And this they did, without aflidavit Ie 
of any particular circumſtances, or any particular reaſons me 
given for this amendment: for, Lord Mansfield ſuid, it wi _— 
* Adufficiently hard upon a defendant, who might be doubtfil 122 
„ whether his election could be beſt ſupported under a charter ths 
or under a prefcription,” to be obliged, by our law, to make 4 
his election under which of them he would defend hitnſelf by a 
his plea, and to deſert he other title, inficad of having an q- ap 
portunity to take the beneirt of both: but it was ſurety res- G 
ſonable, that if he diſcovered, before trial, that he had pitched = 
upon the wrong defence, he ſhould be at liberty, upon pay- 
ment of coſts, and other proper terms, to quit that weaxer de- 97 
fence, and inſiſt upon the other which would better ſüpport is E 
claim to the franchiſe. | | * 
Rex v. Edgar, A quo warrants information cannot be quaſhed on motion, oth 
Rex ) Brickell, . . 9 E 
Ea. Ter. though both parties confent.— Theſe were croſs-inſorma tions , 
9 Geo. 3. E. R. in nature of a quo warrants, againſt two common -Ccoumnoil-men 5 
4 Bur. 2297. of Shrewſbury (in oppoſite intereſts), to ſhew, reſpectively, by ops 
what authority they claimed that franchiſe. And it was mor- I 
| | | ed to guaſh both of them; both parties conſenting that they a 
* ſhould be guaſbed. But the Court ſaid it was an improper mo- ge 
Y tion: they could not be quaſhed upon motion. The motioa oth 
= | was then changed, viz. that the recognizances on both {ides de 
ſhould be diſcharged. And this motion being conſented to on ns 
| both ſides, the Court granted it: but they directed that the uit ig 
ſhould be taken as a rule by conſent. : 5 
| Rex v. Edwin If circumſtances are very ſtrong in favour of a corporit? 75 
| Ni. b franchiſe, and againſt the application for an information gu * 
| 4 he rule 17% will be diſcharged with coſts.— In tiis pur 
| 2Geo. 3. BR, Warrants, the rule xiſi will be diſcharged with co "We 
4 Burr. 1963. Caſe it appeared, that 1/ardroper's poſſeſſion was of the length _ 
| pf nineteen years and eight months, after a re-election (which 27 
| re- election had been made for greater caution) ; and of twenty- "2h 
ſeven years from his original election. I he objection to hin 1 
| was non-refiancy, ſworn againſt him to the belief of three pet. dim 
| fons who made the affidavits. But he produced pit: and Cn 
| full affidavits to the contrary : and ke ſhewed that the makes _ 
| of the affidavits had voted for him; and had concurred with U 25 
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ale of Sir William Trelawney, when the Court diſcharged the 
rule obtained againſt him, without ſending the queſtion to a jury. 

| The. ſtatute of 9 Ann. c. 20. had a view to the ſpeedy juſtice to 
be done againſt uſurpers of offices in corporations, as well as 

| to quiet the poſſeſſion of thoſe who had right. And that act 
does not leave it to the diſcretion of the officer, as it was be- 
fore; but puts it in the diſcretion of the Court. Therefore 
the Court muſt exerciſe a diſcretion, It would be very griev- 

cus that the information ſhould go of courſe : and it would be 
a breach of truſt in the Court, to grant it as of courſe. On 
the contrary, the Court are to exerciſe a ſound diſcretion upon 
the particular circumſtances of every caſe. Now here 1s no 
+ ſworn to impeach the defendant's right. Therefore the 

| Court, if it had been nicely attended to, ought not indeed to 
have granted the rule. I think it ought to be diſcharged with 
colts, for the miſbehaviour of the parties applying for it. But 
if it ſhall appear, that there is miſbehaviour on both ſides, it 
may be a different conſideration, as to the eoſts. The three 
other JUDGES concurred to diſcharge the rule with coſts, 

Leave had been granted by the Court to file an information, The King v. 

; , 2 Brown, Ea. Ter. 
in nature of que warrants, againſt a party for claiming to be Geo. 3. E. R. 
common-council-man of York, and the relator by his replica- 4 qt. Re. 276. 
tion attacked alſo the defendant's title as freeman, which had 
been ſtated in the introductory part of his plea; and on that 
account it was moved, that ſuch replication be ftruck out, or 
a noli proſequi entered by the officer of the court, on the 
ground, that as no perſon's title to a corporate franchiſe could 
be impeached at the ſuit of a private relator, without leave of 
the Court, and as the Court had only given leave to impeach 
tne defendant's title as common-council-man, the relator ought 
not to be permitted indirectly to call in queſtion his title as 
freeman, which the Court, upon a direct application for that 
purpoſe, would not have permitted, inaſmuch as it was ſworn 
that the defendant had been in quiet poſſeſſion thereof for 
twelve years. Per Curiam: There is no precedent for ſuch 
an interference by the Court; nor does it appear that they 
have ever exerciſed the ſame diſcretion in theſe caſes, as the 
attorney- general does in the caſe of an information filed by 
him ex cio. When a proper caſe has been laid before the 
Court to induce them to grant che information, they have 
"ver exerciſed any control over it afterwards, as to the man- 
ar in which it is to be conducted. Rule refuſed. 
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HE high and under ſheriff and replevin clerk, who is Richards v. 
| their deputy, are all anſwerable to the defendant in re- e Tr. Te 
plevin for the ſutticiency of the pledges de retorno habends. , pig, N. 


A rule 1220. 


286 Replebin. 


1 A rule was made laſt term on Jgſeph Garmeſo4 the repleyi 
clerk 3 Robert Jeffreys, the under-ſheriff; and Zdwward Pen. 
| | bury, the county clerk ; to diſcover the names of the pledge, 
taken upon granting the replevin in this cauſe, and to ſhey 
cauſe why they ſhould not pay the defendant 571. 1 55. being the 
damages and cofts recovered by him in this cauſe, together with 


the colts of the application. The diſtreſs was for rent; and, 


| | on replevin brought, the defendant had a verdict with the dz 
mages and coſts above mentioned; and on ſuing a writ of retarm 
habends irrepleviſable, the ſheriff returned an eloignment. On 
which application was made to Garme/pn for the names of the 
pledges de retorus habendo taken at granting the replevin, accord- 
ing to the ſtatute of Weſtm. 2. c. 2. and 11 Geo. 2. c. 19, 
ſect. 23. in order to call upon them; but he, from time to 
time, evaded and delayed fo doing, having, it was ſuppoſed, 
taken none, or at leaſt inſufficient ſureties, and being (it was 
ſworn) attorney for the plaintiff in this action. THE Courr 
enlarged the rule till the laſt day but one of the term, and or- 
dered the High-ſbheriſ to be added; when it was held, that 45 
| well the high nant under-ſheriff as the replevin clerk (who 
is their deputy), are anfwerable to the defendant in replevin fir 
the ſufficiency of the pledges, They, therefore, diſcharged the 
rule againſt the county clerk ; but, with regard to the high 
and under-ſheriff, and the replevin clerk, they made the rule 


_ abſolute. | 
TR v. If the ſheriff neglects to take a replevin bond, the Court 
3 will not grant an attachment againſt him, but leave the party 


28 Geo. 3. B. R. to his action. 
2 Ter. Rep. 617. And in this caſe it was held that, in an action againſt 
Yea, bart.v. the ſheriff for taking inſufficient pledges in replevin, the 
CIOS plaintiff cannot recover damages beyond the value 1 the 
32 Geo. 3. B. R. diireſs.—On the trial of an action on the caſe again the 
4 Ter. Re. 433. defendant, ſheriff of Somerſetſhire, for taking inſufficient 
| pledges in replevin. It appeared, that the plaintiff had diſtrained 
on one Regers his tenant, who replevied, and removed the pro- 
ceedings into this court by a recordari facias loguelam 3 that 
Rogers having declared in replevin, the plaintiff avowed for 
rent in arrear, 841, and afterwards obtained judgment de retorn 
habendo ; and to this writ the ſheriff returned an eloignment. 
It alſo appeared that the pledges in replevin were inſuthcient. 
And the only queſtion in che cauſe was, hat fhould be the 
amount of the damages to be recovered in this action againſt the 
foeriff? The judge thought the plaintiff could only recover 
611, 18s. the value of the diſtreſs taken; but his counſel inſiſt- 
ing that he was entitled to recover againſt the ſheriff the amount 
of the damages and coſts recovered againſt the plaintiff in fe- 
plevin, which was 1421. a verdict was accordingly taken for 
| that ſum, leave being reſerved: to the defendant to move this 
court, to reduce the damages to 611. 18s. if they ſhould be of 


opinion that the plaintiff was only entitled to that ſum. A * 
| 0 
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for which purpoſe having been accordingly obtained, and cauſe 


ſhewn. PER CURIAM : The duty of the ſheriff is accurately 
pointed out by the ſtatute Weſtminſter 2. 13 Ed. 1. ſt. 1. 


e. 2: þ 3 which requires “ that ſheriffs ſhall not only receive 


of the plaintiffs pledges for the purſuing of the ſuit, before they 
make deliverance of the diſtreſs, but alſo for the return of the 
beaſts, if return awarded; and, if any take pledges otherwiſe, he 


| ſhali anſwer for zhe price of the beaſts.” And the 11 Geo. 2. 


c. 19. does not enlarge the ſheriff's reſponſibility in this reſpect. 
The duty of the ſheriff, as preſcribed by the latter act of par- 
liament, is to take a bond for proſecuting the ſuit, and for a re- 


turn of the goods diſtrained, if a return ſhall be awarded. Then, 


if he had taken ſuch a bond, how would it have been ſatisfied ? 
By returning the goods taken. Then the value of thoſe goods 
ſeems to be the true meaſure of damages to be given in this 
action, —Rule abſolute. 


237 


But in the court of Common Pleas it was decided, in an Coneaner-». 
action on the caſe againſt a ſheriff, for taking inſufficient ſure- L*thvridge, 


4, Lex. 


ties in a replevin bond, that the plaintiff may recover damages 3 Geb. 3. C. R. 
beyond the penalty of the bond, 7. e. for more than double the 2 Her. Black. 


value of the goods diſtrained.— This was an action on the caſe 36. 
againſt the ſheriff of the county of Somerſet, for taking inſuf- 
cient ſureties in a replevin bond. The declaration conſiſted 
of two counts; and concluded with ſtating, that the defendant 
lo being ſuch ſheriff as aforeſaid, and not regarding the duty 
of his office, &c. but fraudulently intending to defraud the 
plaintiff, &c. and to deprive him of his ſaid diſtreſs, and of all 
benefit thereof, did not, at or before the replevying of the ſaid 
goods and chattels, &c. take from the ſaid Thomas, and two re- 
ſponſible perſons as ſureties, a bond in double the value of the 
goods diſtrained, &c. &c.; by reaſon of which ſaid premiſes the 
plaintiff is {till deprived of the benefit of the ſaid diſtreſs (1), 
Ke. The ſecond count concluded, by reaſon of which ſaid 
premiſes the plaintiff is deprived of the ſaid goods and chattels, 


| and of the whole benefit of the ſaid diſtreſs, &c. At the trial it 


appeared, that the rent in arrear was 10l. 10s. the coſts of the 
replevin ſuit 841. the value of the goods 221. 48. and the penalty 
of the bond 5ol. An expence of 51. alſo had been incurred, in 
the proceeding de retorns habendo. The plaintiff had a verdict, 
with tool. damages, ſubject to the opinion of the Court, as to 
what ought to be the extent of them. A rule was granted, to 
ſhew cauſe why the damages ſhould not be reduced to the value 
of the rent Aiftrained for, or to ſuch other ſum as the Court 
ſaould think proper. Againſt which rule cauſe was ſhewn, 


mm 


(1) It was not ſtated under the per quod, either in this or the other 
_ that the plaintiff had ſuſtained damage by the coſts of the replevin 
At. | 


| that 
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that the damage ſuſtained and ſtated by the plaintiff is, that he 
has loſt the benefit of his diſtreſs. The ſureties in the repleyin 
bond engage, not only that the goods ſhall be returned, but that 
the plaintiff ſhall proſecute his ſuit with effect. They ar, 
therefore, liable to the extent of the penalty of the bond, nt 
only for the value of the goods, bur alſo for the coſts of the 
avowant, in procceding for the rent in arrear; and the {heif, 
therefore, ought to be liable to the ſame extent as the ſureties 
would have been, if they had been ſolvent. CuR. vur 
ADV1s. And the cauſe having ſtood over for ſome time, Lord 
Loughborough, Ch. J. now gave the judgment of the Court. After 
ſtating the facts, and obſerving, that it clearly appeared at the 
trial, that the defendant knew the ſureties to be inſufficieut at 
the time when he took them, his lordſhip proceeded thus: This 
caſe has been fully argued, and the Court has given it long and 
great conlideration, a ſimilar cafe having been lately decided in 
the court of King's-bench (1), with which we cannot bring 
ourſelves to concur. It was contended in the argument, that 
the damages ought not to exceed the amount of the penalty of 
the replevin bond, and alſo that the value of the goods limited 
the reſponſibility of the ſheriff, becauſe if he had done his dut;, 
and taken ſufficient ſureties, the plaintiff could not have reco- 
vered more than double that value. It will, therefore, be proper 


to take a view of the law an this ſubject, as it originally {iood, 
and the ſubſequent alteration which it has undergone. At com- 


mon law, the ſheriff, on delivering the goods, took pledges to 
proſecute who were to anſwer the amercement. By the ſtatute 
Weſt. 2. c. 2. „he who delivered the goods was alſo to take 
pledges for the return of the beaſts, or the price of them ; and 
it appears from 2 1»/. 340. that if he took inſufficient pledges, 
they were no pledges within that ftatute, and the ſheriff was 


charged by it, as it he had taken no pledges at all.“ At that 


time, then, the ſheriff was liable to anſwer the value of the 
goods. From thence down to the 21 Hen. 8. there could be 
no queſtion as to colts, as there were no colts given to the avow- 
ant before the paſſing of the ſtat. 21 Hen. 8. c. 19. But it ap- 
pears from 2 If. 107. and 341. that, after judgment of return 
irrepleviſable, the lord or avowant was not bound to return the 


cat de, unleſs not only the arrearages of rent were tendered, but | 


alſo © all that was due upon the judgment in the avowry. 
Thus the law ſtood till the act 11 Geo. 2. c. 19. was made, the 
laſt ſection of which was to remedy the miſchiets of vexations 
proceedings in replevin. In this ſection alſo the caſe is fap- 
poſed, that the bond, which is the additional ſecurity, might be 
forfeited; if fo, the penaity is a debt, and judgment mutt be 
entered up to the extent of it; but, in the ſame ſection, there! 


te 


* 


(1) Yea v. Leibbridge, ante. 
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an equitable juriſdition given to the Court, to qualify the 
penalty by giving ſuch relief to the parties upon the bond, as F. 
may be agreeable to juſtice and reaſon, by rule of court, which 3 
ſhall have the nature and effect of a defeaſance to the bond. fb 
| This made a material alteration in the law, with reſpect to the 
relief which the landlord has, where the replevying is vexatious : 
as the judgment is for the whole penalty, it muſt cover, accord- 
ing to the equitable juriſdiction of the Court, all that has been 
| loft by the proceeding ; there would be no equity, it would 
not be © agreeable to juſtice and reaſon,” unleſs the whole 
| were covered. If, therefore, an action were brought on the 
ſecurity given by the ſtatute, the party would be entitled to the 
whole. The only queſtion then is, How far he ſhall be en- 
titled, where he does not proceed upon the ſtatute ? In Prow/? 
v. Pattiſon (Bull. N. P. 60.), it was decided, after great doubt, 
that an action on the caſe would lie. What then is the mea- 
ſure of damages, in an action on the caſe againſt an officer, for 
neglecting the duties of his office? What has the plaintiff loſt 
by the neglect? This is a culpable neglect, not merely a ſimple 
non-feaſance, and muſt have been accompanied with a bad in- 
tention, The rule, then, muſt depend upon what damages the 
party has ſuſtained. The great doubt we have had has been, 
Whether we could go beyond the penalty of the bond ? But 
this is the ſame ſort of queſtion as, Whether an action on the 
caſe would lie? And there is no rule which ſays, that, in an 
addon on the caſe for an injury accompanied with a bad intent, 45 
ſhall be recovered than the whole damage ſuſtained. The verdict, 
therefore, muſt be entered for the whole fum found by the 
Jury, | | ; 
However, in this caſe it was decided, that in an action on the Evans v. Bran- 14 
caſe againſt the ſheriff, for taking inſufficient pledges in reple- der and another, 144 
i gets, . 2 Tr. Ter. b 
vin; he is liable in damages to the extent of double the value of 3j Geo. 3. CB. 
the goods diſtrained, but no farther.— This was an action on 2 Hen. Black. 
| the caſe againſt the ſheriff of Middleſex ; and the declaration 547. 
lated, that the plaintiff diſtrained certain goods of one John | 
Hardzvicke for arrears of rent, amounting to 131. 18s. 3d. lod 
tnt they were replevied, and a plaint levied in the county | 
court, which was removed by re. fa. lo. into this court; and | 
tat Fordawicke had found pledges to proſecute, and alſo for a 128 
turn of the goods, if a return ſhould be adjudged ; to wit, 9 
Viliam Chapman and George Grove: the proceedings were „ 
men ſet forth, and that there was judgment for the avowant 1 
(the now plaintiff), for a return of the goods, and 58]. coſts. 194 
a We writ de retornos habendo was then ſtated, with a return of 134 
rag, And the plaintiff averred, that the defendants, not 144 
Czarding the ſtatute in ſuch caſe made, nor the duty of their 134 
"ce, &c. &c. did not, before the replevying and delivering the 
ad Soods and chattels to the ſaid Jobn Hardabicte, take from 
BY pledges ſuſſicient, as well for the faid goods and chattels bY 
Vol, V. 3 | being 44 
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being returned, if return thereof, ſhould be adjudged, as for the 


ſaid Jahn Hardwicke proſecuting his faid plaint, which, accord. 
ing to the form of the ſtatute, &c. they ought to have done; 
and chat the ſaid William Chapman and George Grove, at the 
time of their becoming pledges, &c. were not, nor was cither 


of them, ſufficient to anſwer for the goods being returned, nor | 


for the value of them, &c. &c. whereby the plaintiff loſt the 
benefit of the diſtreſs, &c. &c. At the trial it appeared, that 
the rent in arrear was 13]. 188. 3d. ; the value of the goods 
diſtrained 171. 58. 3d.; the coſts of the replevin ſuit 581. 108.; 
of the retorn. habend. 41. 18. Tod. 3 and the penalty of the bond 
801. ; and the damages, given by the jury were 76l. os. 1d, 
which were obviouſly made up of the coſts of the replevin, of 
the retorn. habend. and the rent, A rule having been granted 
to ſhew cauſe why the damages. ſhould not be reduced to the 
amount of the rent in arrear, IT WAS ARGUED, that the plaintiff 
is entitled to recover a ſatisfact ion to the extent of the damages 
found, That originally the pledges in replevin were like 
pledges in other actions, and liable only for the amercement to 


the king pro falſo clamore. In conſequence. of this, the ſtat, 


Wet. 2. 13 Ed. 1. c. 2. enacted, that the ſheriff ſhould not 
only take pledges to proſecute, but alſo to return the cattle, it 
a return ſhould be adjudged. If there was judgment for a 
return, the writ de retorno habendo iſſued; to which, if the 
ſheriff returned clengata, the avowant might have a /cire facias 
againſt the pledges, and, if they ſhewed no good cauſe, a ſpe- 
cial writ to take their cattle, in the room of thoſe that were 
eloigned. If there was a return of nihil to the writ againſt the 
pledges, a /cire facias lay againſt the ſheriff to recover 7 averia, 
2 Inſt. 340. Gilb. Repl. 126. That, by degrees, an auxiliary 
remedy againſt the ſheriff was introduced, that of an action on 
the caſe for taking inſufficient pledges, which was reſorted to 
in lieu of the /c;re facias, I hat in this action, which ſounds en- 
tirely in damages, the avowant was entitled to recover the {ame 
TatisfaRtion as he would have had, if the cattle had been returned 
to him irrepleviſable; in which caſe, the owner could. not have 
them delivered back. to him, without tendering not only the 
arrearages of rent, &c. 2 It. 341. (which, &c. may include 
damages), but “ all that was due upon the judgment in the 
avowry,”” ibid. 107. And when there is judgment for the 
avowant, damages and coſts are due to him by the proviſions of 
the ſtat. 21 Hen. 8. c. 19. That however, therefore, on a ſcir 

2cias, the reſponſibility of the ſheriff might be limited by the 


price of the beaſts, or the tor averia mentioned in the fat. 


Welt. 2. c. 2. yet a greater latitude might be allowed in an 
action on the cale, from the nature of that ſpecies of remedy: 
That it is by a liberal conſtruction of the ſtatute adopted in 
later times, that an action upon the caſe is holden to lie. 160 N 
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4. 400. Prosuſe v. Pattiſon (1), Bull. N. P. 60, where 


& appears that, upon ſearching the record, the damages 
were made up of the rent in arrear, and the coſts of the 
replevin. So alſo in Gid/er v. Burnell, C. B. 30 Geo. 3. (2). 
Could, J. before whom the action was tried, held that the 
plaintiff might recover the coſts of the replevin ſuit, as well 


| 2s the rent in arrear. SY too in Concanen v. Lethbridge, 
ante, this Court held, that the action being againſt a public ofgicer, 


fur a neglect of the duties of his office, the plaintiff wwas entilled to 
recover the whole damages ſuftained, which caſe being ſubſe- 
quent, in point of time, to Yea v. Lethbridge, muſt be taken to 
have over-ruled it. But upon the ſame principle likewiſe, in 
Richards v. Acton, 2 Black. 1220. the ens upon motion, 
held, that the high-ſheriff, under-meriff, and replevin clerk, 
were all anſwerable for the ſufficiency of the pledges, and or- 
dered them to pay the rent in arrear, together with the damages 
and colts. [Lord Ch. j.--As the bond was not taken in 
double the value of the goods diſtrained according to the direc- 
tions of the ſtatute 11 Geo. 2. c. 19. was it good ?]—Iit was 
good as againſt the ſheriff, Beſides this is an action for taking 
inſufficient pledges on the ſtat. Welt. 2. c. 2. not inſufficient 
ſureties on the 11 Ges. 2. c. 19. and there is no particular limi- 
tation of the ſum in which thoſe pledges ſhall be bound. The 
bond, therefore, may be conſidered as taken on the ſtat. 
Weſt. 2. 12 Mod. 380. The Duke of Ormond v. Brierley, 1 
Lord Raym. 278. Blackett v. Crij5p. {Lord Ch. J.— The 
ſureties under the ſtat. 11 Ges. 2. c. 19. ſeem to have been 
ſubſtituted in lieu of the pledges under the ſtat. Weſt. 2.] Une 
CounT then interfered and ſaid, that, notwwith//nnding the late 
determinations on the ſubject, the good ſenſe and juſtice of the 
caſe ſeemed to be, that the ſheri!f ſhould be liable no farther 
than the ſureties would have been, if he had done his duty, and 
tixen a bond under the ſtat. 11 Ges. 2. c. 19. and they had 
been ſufficient ; that their reſpanſibility was limited by that flatute 
ts auble the value of the goods diftrained, which ſum ought to be 
the meaſure of damages againſt the fborijf. THE COURT, there- 
fore, recommended to the. counſel, on both ſides, to agree to 
reduce the ſum found by the jury to that level; in which they 
ſeemed to acquieſce. The rule, therefore, to reduce the da- 
mages to the rent in arrear, was diſcharged; and another. rule, 
to reduce them to the amount of double the value of the goods 
Gſtrained, was made abſolute. 

And the action on the caſe againſt the ſheriff f. 


nfuthcient pledges in replevin ought to be brought by the per- Enight, and 


oh Eamer, 


lon making cognizance, where there is no avowant on the another, 


—— 


— * 
— * 


1) There called Rows v. Patterſon. 
2) Cited 4 Term Rep. B. R. 434. 
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record.— This was an action on the caſe by the plaintiff, v 


had made cognizance as bailiff of one Alexander Blair, eſq. in 
an action of replevin againſt the defendants as ſheriff of Mid. 
dleſex, for having taken inſufficient pledges. Plea, gener 
iſſue, On the trial of the caufe, IT WAS OBJECTED, that the 
action would not lie in the name of the perſon making cogni- 
Zance, but ought to have been brought in the name of the land- 
lord. The judge, however, obſerving, that the objection was 
on the record, and might be the ſubject of a motion in arreſt 
of judgment, the cauſe proceeded, and a verdict was found for 
the plaintiff. A motion was accordingly made for arreſting 
the jucgment. CURIA : Independent of authorities, it appears 
one of the cleareſt cafes that ever came before the Court. lt 
is admitted that the plaintiff in replevin may declare againſt the 
bailiff, without putting any perſon on. the record to ſtand in the 
{1tuation of avowant. Now, by the courſe of the proceedings 
in replevin, it appears clearly, that if the action be brought 
againſt the bailiff alone, and he maintain his cognizance, be 
will be entitled to judgment, and to have the writ de gen. 
habendo. The law gives him a right to the poſſeſſion of the 
goods; and if the ſheriff return that the goods are eloigned, is 
not the bailiff damnified in being deprived of that poſſeſſion 
to which the law has given him a right, or ſhall the judgment 
which he has obtained be altogether defeated, becauſe there is a 
truſt and confidence exiſting between him and another perſon? 
It being once eſtabliſhed, that the action of replevin will lie 
againſt the bailiff alone, and that he may have the writ 4 
retonno habends, all the reſt follows as a neceflary conſequence. 
It is immaterial to the ſheriff who brings the action, ſince he 
can be anſwerable but to one perſon, and thac muſt be the pet- 
ſon on record. On principles of reaſon and good ſenſe, inde- 
pendent of the laſt ſtatute, the perſon making cognizance is the 
only one entitled to bring this action; and if the landlord him- 
felf had brought it, we ſhould have been obliged, however un- 
willingly, to have given judgment againſt him (1). _ 

| | he 
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(1) But where there is an avowant on record, it appears from the fol- 
Towing caſe (referred to by Mr. Juſt. Baller, when the above motion was 
made in Page v. Baumer), that the replevin bond may be aſſigned to the 
avowant oniy, and that he may bring his action on it without joining the 
party making cognizance.— Archer et al. allignees, &c. v. Duden et #l. . 
22 Geo. 3. B. R. This was debt by the plaintiffs, as aflignets of H. C. 
I. eſq. late ſucriff of Shropſhire, upon a replevin bend entered into 5 
the defendant, J. D. and others. And thercupon H. C. If. replevied tis 
goods, &c. and J. D. at the next county court came in his own proper 
perion, and !evied his plaint againſt the plaintiffs, and removed the (0 
cord ty 12. fa, ih. into KB. and complained, &c. (here followed the di cia- 
Yano in Eu againſt the plaintiffs and T. Hunt their bail, impar lance 
Pray ed by them aud obtained, avorry by the preſent piainitfs, and oo 
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The condition of a replevin bond is not fatished by a proſe- Gwillim a. 


cution of the ſuit in the county court, but the plaint if removed 
by re. fa. Io. into a ſuperior court, muſt be proſecuted there 


Thomas Hol- 
brook, Ea. Ter. 
39 Geo. 3. C. B. 


with effect, and a return made, if adjudged there. — This was 1 Pl. & By. 
debt on a replevin bond by the aſſignee of the ſheriff of Mid- 4. 


dleſex. The declaration ſtated the plaintiff's having diſtrained 
as h2iliff, and the condition of the bond; which was that R. 
Hallroat ſhould & appear at the next county court for the 
county of Middleſex, to be holden at, &c. and then and there 
proſecute his action with effect againſt the plaintiff, for taking 
and unjuſtly detaining his cattle, &c. and make return thereof, if 
return thereof ſhould be adjudged by law.“ It then averred, 
that a plaint was duly levied at the next county court by R, 
Hilbrozh, and removed into this court by recordart facias loque- 
um; that &. Holbrook made default, and judgment was given 
for a return; that the bond was thereby forfeited, and was, in 
conſequence, duly aſſigned, & c. Plea. Aelionem non, “ be- 
cauſe he ſays, that the ſaid R. Halbroob did appear at the _ 
court, and proſecute his action with effect againſt the plaintiff, 
until the record of the ſaid plaint was removed into B. R. by re. 
fr. V. &c. General demurrer and joinder. In SUPPORT or 
THE DEMURRER, it was contended that, by the condition of 
the bond, R. Helbroob was not merely bound to proſecute his 
ſuit with effect in the county court, but to follow it into the 
Court above, and to make a return, wherever ſuch return 


thould be legally adjudged; and Anon. Forte. 209. Nichols v. 


Newman, Hortef. 361. and Vaughan v. Norris, Caf. temp. 
Hardav. 137. were cited. And the Court being of the fame 
opinion, there was judgment for the plaintiff (1). 


A defendant in replevin, who diſtrains as bailiff for another, Dias». Freeman, 


is entitled to an aſſignment of the replevin bond, if the plaintiff 


3 


Ea. Ter. 


3 Geo. 3. B. R. 


in replevin do not appear in the county court, and proſecute; 7. rc. 195. 


according to the condition; and it is no cauſe of demurrer to a 


1 


n 


zance by J. Hunt for rent in arrear, future day to plead prayed by J. D., 
lis non- appearance and conſequent judgment fro retorno habendo to the 
preſent plaintiffs) ; and plaintiffs averring that F. D. made no return, by 
which the bond became forfeited to the faid H. C. IV., ſet out the aſſign- 
ment by him of the bond under the ſtatute to themſelves. By means 
whereof, &c. and by force of the ſtatute, &c alis accrevit, &. Plea in 
abatement, becauſe T. Hunt, who made cognizance as bailiff, and to whom, 
Bs a perſon making ſuch cognizance, the bond was, or ought to have 
been, affizned as well as to the ſaid plaintiffs, was not joined. To this 
there wes @ general demurrer and joinder therein. AND THE CoURT 
vere of opinion, that the avowants being the parties intereſted, and the 
perion making cogybance a mere man ot ſtraw, the replevin bond might 
well be aliyned under 11 Ges. 2. c. 19. to the avowants only, without the 
cognixor, and accordingly gave—Judgment of reſpondeas ofter. 

%) Vide etiam Chapman ct al. v. Butcher, Carih. 243. Lane v. Foulk. 
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declaration on ſuch bond, that it is not ſtated, that the plainti7, 
at the time of the affignment, was either avowant, or perfon 
making cognizance, in the ſuit in replevin; for the plaintiff in 
ſuch caſe is entitled to an aſſignment of the replevin bond, under 
the ſtat. 11 Geo. 2. c. 19. as a perſon who would make cogni- 
Zance as bailiff; and, though he has not made cognizance, it | 
cannot be imputable to him as a fault, but to the defendant, 
who, by neglecting to proſecute his ſuit in the court below, 
deprives him of an opportunity of doing it. Nor can it be 
objected, that it does not appear that the original ſuit was de. 
termined, for the breach aſſigned in the declaration, and which 
purfues the condition of the bond, is for not appearing at the 
next county court. Another objection taken was, that the 
plaintiſf could not maintain the action in this court, for it ſhould 
have been brought in the county ceurt by jufticier. SED 
PER CUR. The point was never made before ; it is in every 
day's experience to bring ſuch actions in the ſuperior coutts, 
In ſeme cafes, the bond may be taken without the jurifd:Rion 
of the court below, when the action could not be brought there; 
and, before this objection can prevail, it is incumbent on the 
defendant to fhew that the county court can hold plca of dect 
for lool. or to a greater amount. | 
Walton v. Ker- In replevin, the plaintiff declares for taking his cattle in 
ponies noel Market-ftreet ward; the defendant pleads the general iſſue nin 
3 Geo. 3. C. B. cepit modo & forma. On the trial of this cauſe, the plaintift 
2 7 1% 354 proved, that the cattle were in the cuſtody and poſſeſſion of the 
defendant at Market- ſtrect, where he was driving them to the 
pound; the defendant proved, that he firſt, and originally, took 
them at Hardhall, in the pariſh of Warden, and was driving 
them through Market-ſtreet unto the pound. It was inſiſted 
at the trial, that the plaintiff had not proved his declaration; 
that the cattle were taken at Market-ftreet, as it was alleged 
therein, for that the defendant had proved they were firſt taken 
at another place, viz. at Hardball, in the pariſh of Warden; 
there was a verdict for the plaintiff, ſubject to the opinion of 
the Court. WiLmoT, Ch. J.—At this day it is very clear, 
that the vill and place where the cattle are taken mult be laid 
in the declaration ; if there is no place, defendant may demur, 
but here is a place laid; and it was proved the cattle «vere in d- 
fendant's poſjcljion there; and though, originally, defendant took 
them at another place, yet, if he took them wrongfully at hr, 
the wrong is continued to any place where the defendant has 
them. In my opinion this caſe is very clear, and, like the 
caſe of larceny, the wrong continues wherever the defenc- 
ant has the cattle z and I am quite ſatisfied the defendant's eu- 
dence was irrelevant and immaterial on this iſſue, and ouzht 
not to have been admitted, unleſs the defendant had pleaded in 


abatement. And of this opinion was the whole Court, uy 
8 | the 
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the poſtea was ordered to be delivered to the plaintiff, See 
Cri. Eliza. 896. Hob. 16. Mor, 678. | 
A plea in bar of an avowry for taking cattle damage feaſant, poration ». 

that the cattle eſcaped from a public highway into the locus in quo, Payne, Tr. Ter. 

through the defect of fences, muſt ſhew that they were paſſing Sag hogs 

on the highway when they eſcaped; it is not ſufficient to ſtate, 527. 

that being in the highway they eſcaped. —The juſtification, | 

aſter ſtating that the hedges and fences of the locus in quo were 

in want of repair, proceeded, „and the faid cattle in the ſaid 

declaration mentioned juſt before the ſaid time when, &c. being 

in the ſaid highway, erred and eſcaped thereout, into the ſaid 

placeun which, &c. through the defects and defaults, &c. &c;” 

To THIS PLEA there was a ſpecial demurrer, for “ that it is 

not ſhewn in or by the ſaid plea, that the ſaid cattle, before the 

kid time when, &c. when they eſcaped out of the ſaid highway 

into the ſaid place in which, &c. were paſſing through and along 

the faid highway, nor that they had any right to be there at all, 

&,” In ſupport of the demurrer it was argued, that it is a rule 

in pleading, that, if the defendant admits the fact complained 

of, he muſt ſhew ſome good reafon for, or juſtification of it ; 

that, if the cattle in this caſe had eſcaped from an adjoining cloſe 

through the default of the plaintiff's fences, the defendant muſt 

have thewn that he had an intereſt in that cloſe, or a licence from 

the owner to put his cattle there, Dyer 365. a. Sir F. Lete's 

caſe, recognized Hob. 104. Digby v. Fitzherbert, PER Cu- 

Nau: This is ſo plain a caſe, that it is difficult to make it a 

ground of argument. But brother Heywood ſays, there is a 

difference between treſpaſs and replevin in the rules of pleading. 

In ſome caſes there is certainly a material difference in the 

pleading in the two actions, though in others they are the ſame. 

One of the caſes in which they differ is, that if treſpaſs be 

brought for taking cattle which were diſtrained damage feaſant, 

it is ſufficient for the defendant to ſay that he was poſſeſſed of 

the cloſe, and the cattle were doing damage; but in replevin, 

the avowant muſt deduce a title to the cloſe. Wherever there 

is a difference, it is in favour of treſpaſs, and againſt replevin; 

for in treſpaſs an excuſe in a plea is ſufficient, but in an avowry 

atitle muſt be ſhewn. This raiſes the queſtion, Whether the 

lea on this record be good to a common intent? Now the 

G<trine of certainty to a common intent will not ſupport it. 

Certainty in pleading has been ſtated by Lord Che (Co. Lite. 

303.), to be of three ſorts, viz. certainty to a conimon intent, 

to a certain intent in general, and to a certain intent in every 

particular, Mr. Juſtice A/7on treated theſe idiſtinctions as a 

Jargon of words, without meaning. They have, however, 

long been made, and ought not altogether to be departed from. 

Concerning the two laſt kinds of certainty, it is not neceſſary 

bfay any thing at preſent ; but it ſhould be remembered, that 
A PR. the 
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the certain intent, in every particular, applies only to the caſe of 
eſtoppels (C. Litt. 303.). By a common intent is to be under. 
ſtood, that when words are uſed, which will bear a natural ſcuſ, 
and alſo an artificial one, or one to be made out by argument or 
inference, the natural ſenſe ſhall prevail; it is ſimply a rule ct 
conſtruction and not of addition: common intent cannot ad} | 
to a ſentence words which are omitted. There is alfo another 
rule in pleading, which is, that if the meaning of words be cqui- 
vocal, they ſhall be taken moſt ſtrongly againſt the party plcad. 
ing them. There can be no doubt that the paſſing and repaſſig 
on the highway was traverſable; fer the queſtion, Whether th: 
plaintiff was a treſpaſſer or not? depends on the fact, wheth:r 
he was peſſing and repaſſing, and uſing the road as a highway; 
or, whether his cattle were in the road as treſpaſſers ; and that 
which is the gijt of the defence muſt nece{ſarily be traverſabl, 
A moſt material point, therefore, is omitted, and the plea would 
be bad on a general demurrer. But here there is a ſpecial'de- 
murrer; and, as the words are equivocal, they are intormal,— 
Judgment for the defendant. 
Culex z. Ster- One tenant in common cannot avow alone for taking cattle 
man, Hi ez damage feaſant, but he ought alſo to make cognizance, as bei- 
35, , if, of his companion.—This was replevin-for taking cattle, 
336, Avowry, that 7b» Addiſen was ſeiſed in fee of ſeven undivided 
eighth parts of the /zcus in quo, and demiſed the ſaid ſeven undi- 
- vided eighth parts to the defendant; who took the cattle damage 
feaſant, &c. &c. To which there was a ſpecial demurrer, fhew- 
ing for cauſes, „ that the defendant hath not ſet forth or di- 
cloſed in or by that avowry, who is ſeifed in fee of the other 
undivided eighth part of the ſaid place in which, &c. nor ſhewn 
or deduced any title to the ſame, nor hath avowed under any 
title deduced to himſelf of that eighth part of the ſaid place in 
which, &c. or made cognizance under any perſon ſeiſed or pol- 
ſeſſed of ſuch eighth part as tenant in common with himiclf, 
as he ought to have done, and for that he hath avowed the faii 
taking of the ſaidcattle in his own right only, whereas he ougit 
alſo to have made cognizance, as bailiff, of the perſon or perſons 
ſeiſed or poſſoſſed of the ſaid other undivided eighth part of tte 
faid place in which, &c. &c. IN SUPPORT OF THE DEMUR- 
RER: It is a clear rule of law, that tenants in common mult all 
join in actions concerning the perionalty, Co. Lit. 198. 4. Now 
an avowry, ſtating that the cattle were taken damage feaſt, 15 
in the nature of a declaration in treſpaſs for the injuty done 
and within the principle of the rule: the avowant is 9%/ plaii- 
tiff, and is entitled to damages, if the verdict be in his favour, 
There may be ſeveral avowries for rent, becauſe that is in the 
realty, but not for damage feaſance, which is in the perſonalty. 
In 1 Kall. Abr. 220. pl. 14. it is ſaid, that a tenant in common 
cannot avow the taking of cattle damage feaſant, without 
making him{If bailiff, or ſervant of his companion ; and the 
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fame point is laid down, Sir . Jones, 253. Thel. Dig. 27. 
Although this is contradicted in Millis v. Fletcher, Cro. Elia. 
-20, PER CUrRlaM: Of the two contradictory caſes, the one 
in Crs. Eliz. and the other in Sir . Jones, there cannot be a 
doubt which ought to prevail: that in Cro. lig. was decided 
quite on 4, different point; but there the two judges, who were 
of contrary opinions to IWalinſley, held expreſsly, that an 
avowry was in the nature of an action; it ſo, there is an end of 
the queſtion, for it is admitted chat, in an action of treſpaſs, 
and other actions which concern the perſonalty, all the tenants 
in common muſt join. In the caſe in Sir V. Jones, all the 
Court held, that they mig join in au avenory for damage 3 ; 
and, as that was the very point on which it turned, and as it is 
of a much later date than the cafe in C70. Elia. we muſt be 
bound by it. But, independent of authorities, let us ſee how 
brother Clayton's reaſoning will bear him out: he ſays, the in- 
tereſts of tenants in common are ſeveral in every reſpect, ex- 
cept what regards their poſſeſſion ; but by that he admits the 
whole argument on the other ſide; this caſe ariſes from an 
injury to the poſſeſſion, and the taking cattle damage feaſant is 
taking a pledge for ſatisfaction for that injury. Then he com- 
pares this to the caſe. of commoners, who may bring ſeveral 
actions for diſturbing their right of common; but that inſtance 
is not applicable to the preſent caſe. Commoners have not 
one eſtate, but each has a different eſtate within the manor z 
and the property of the waſte, on which they have common, is 
in the lord. An injury, therefore, to their ſeveral rights of 
common, is totally different from an injury to the land, in 
which tenants in common have but one eſtate. As to the ſup- 
poſed hardſhip, if two tenants in common were hoſtile to each 
other, and the one were obliged to avow as bailiff of the other, 
without obtaining the other's conſent, that it is incident to the 
nature of the eſtate : if he diſlikes his ſituation, he may put an 
end to the tenancy by a writ of partition. With reſpect to the 
cate of ard v. Everard, Carth. 340. 1 Salk. 389. 1 Ld 
Royn. 422. there the rent was expreſsly granted to be paid in 
leveral portions to the grantees, who had ſeveral titles, and 
each a_ power of diſtreſs, reſerved. in the deed. That caſe, 
ticrefore, does not contradict the rule, that in an avowry con- 
cerning the perſonalty all the tenants in common muſt join.— 
Judgment for the plaintiff, but leave was given to amend, | 


A terre-tenant, holding under two tenants in common, can- Harriſon v. 
not pay the whole rent to one, after notice from the other not 22 . 
to pay it; and if he do, the other tenant in common may _ 
diſtrain for his ſhare. —In replevin, on the trial, a verdict was 5 


given for the plaintiff, ſubject to the opinion of this Court on 
the following caſe: John Welles being ſeiſed in fee of the pre- 
miſes, upon which the diſtreſs was made, on the 24th of April, 
1:03, demiſed to the plaintiff for a term which is not yet 

| | expired 


Geo, 3. B.R. 
Ter. Ref. 246. 
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juſtice of the caſe, and arguments from analogous caſes, being 
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expired under the rent of 18]. payable on the 29th of Septem. 
ber, 25h of December, 25th of March, and 24th of June. Inu 
February, 1792, Jahn Welles died, having firſt deviſed one 
undivided moiety of the premiſes to the avowant and his wits, 
and the other undivided moiety to Dr. Maillard and his wife, 
as tenants in common, and not as joint tenants. On the 2dof 
April, 1792, the avowant gave the plaintiff notice of his intereſt 
under the deviſe, and required him to pay the avowant a moiety 
of what rent had then become due ſince /7elles died. On the 
4th of April, Dr. Mai/lard indemnified the plaintiff againſt 
this claim, and gave him notice not to pay that rent, or any 
which ſhould afterwards become due, either to the avowant or 
to any perſon not authoriſed by him, Dr. Mallard ; upon 
which the plaintiff paid him the whole rent. At the time of 
the diſtreſs there was only one quarter's rent, viz. l. 10s. 
accrued due ſince the deccaſe of the teſtator, 70% Welles. 
Dr. Maillard is the ſole executor of the will of 70h Melle, 
and the teſlator directed his debts to be paid in the firſt place. 
Tf the Court ſhall be of opinion that this payment is good, as 
againſt the avowant, then the verdict to ſtand, otherwife a ver- 
dict to be entered on theſe iſſues for the avowant for a quarter's 
rent, Lord Kenyon, Ch. J.— This caſe does not difeloſe 
facts ſufficient to raiſe any queſtion on the will of the deviſor, 
Meller, it not being ſtated what charges were upon the 
eftate, or whether there were any debts unpaid, &c. But the 
ſingle queſtion referred to the Court is, Whether the payment 
of the whole rent to Dr. Maillard be a good payment in pre- 
Judice of the other tenant in common, the avowant ? In point 
of juſtice, it is obvious that this caſe ſhould be determined 
in favour of the avowant, who is entitled to a moiety of the 
rent, and who has done every thing in his power to obtain 
payment; and that it ſhould be againſt the plaintiff, who, in 
direct oppoſition to the claim of the avowant, and to juſtice, 
has ventured to pay the whole rent to the other tenant in com- 
mon, Dr. Maillord. Several caſes have been cited, which it 
is not neceſſary to conſider here: it is unneceſſary to diſcuis 
the queſtion, What acts by one tenant in common may 


amount to an ouſter of the other? That tenants in common 


ought to avow for their ſeparate portions is clear, from the 
ſections 315, 316, in Littleton, though they may join in actions 


on joint contracts, as in covenant, where the covenant is en- 


tered into with both, or in debt for rent, &c.; but, in order to 
maintain the plaintiff 's caſe, it was neceſſary for him to prove 
that a terre-tenant may pay the whole rent to one tenant in 
common, not only without the concurrence of both, but con- 
trary to the expreſs notice of the other. But no caſe, no relo- 
lution in the books has been cited to warrant ſuch a poſition; 
and all the analogous caſes are the other way. Therefore, the 
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Ne with the avowant, and this payment having been made after 
In notice, and 2gainft conſcience, I am of opinion that the avow- 
ne ant is entitled to our judgment. Per Curiam ; Poſtea to the 
6 avowant. | 
e, An avowry for an increaſed rent, on a demiſe, for every acre Roulſton v. 
of of the land which ſhould be converted into tillage, is ſupported CoM — 
it by the evidence of a leaſe for a term of years, with a covenant fie. Ter. 
y to pay the increaſed rent for every acre which ſhould be fo con- 36 Geo. 3. C. B. 
e verted, during a part of the term. In replevin for taking the 2 Hen. Black. 
t goods of the plaintiff on the 2d of December, 1794. 1. Avowry 563. 
y for a diſtreſs for rent arrear, for half a year ending at Michael- 
r mas, 1794, under a demiſe at the annual rent of Tek payable 
n half-yearly. 2, Avowry ſtated the holding to be under a 
x demiſe, at the yearly rent of 1gol. payable, &c. and alſo for 
, every acre of the ſaid demiſed lands and premiſes in which, &c. 
. which ſhould be ploughed, dug, broke up, or converted into 
; tillage, or ſown with any corn- grain, grain, clover, or ſeed or 
: ſeeds whatſoever, above or more than one-third part thereof, 
$ the ſum of Zl. as an increaſe of rent payable, &c. over and 
a bdelſides the yearly rent as aforeſaid, and fo proportionably for 
5 every greater or lefler quantity than an acre;” and becauſe the 
plaintiff had dug up and converted into tillage, &c. thirty-two 
acres more than one-thitd part, &c, ; by reaſon whereof 48]. 
of the ſaid increaſed rent, being at the rate of 31. for each of the 
ſaid thirty-two acres, became due and payable, and were in 


arrear, avows the taking, &c. for a diſtreſs, &c. 3. Avowry was 
for both rents. Pleas in bar to the firſt avowry, riens arrere ; 

to the ſecond the ſame; and for farther plea, that the plaintiff 

did not hold by virtue of any ſuch demiſe, &c. &c.; and for 

further plea, that he did not break up and convert into tillage 
| more than one third, &c. &c. To the third avowry, ries 
| arrere, and for further plea, that he did not hold, &c. &c. On 
| which pleas iſſues were joined. At the trial, a leaſe was given 
in evidence, dated May 1, 1776, for twenty-one years, reſerv- 

ing a rent of 130]. with a covenant to pay for every acre above 

one-third of the whole, which ſhould be ploughed or c:nverted 

ints tillage during the three laſt years of the ſaid term, Zl. as an 

creaſe of rent yearly, during ſuch three laſt years, &c. by 

equal portions, over and beſides the yearly rent before reſerved, 

and ſo proportionably, for every greater or leſs quantity than 

an acre, The judge being of opinion, that there was a fatal 

variance between the avowrics and the leafe in evidence, with 

reſpect to the three laſt years of the term, a verdict was found, 

under his direction, for the plaintiff. On a rule to ſhew cauſe 

vy the verdict ſhould not be ſet aſide and a new trial granted, 

and cauſe ſhewn, Tur Cour held clearly, that the avowries 

were good, and the variance immaterial, it being ſufficient 

under the ſtatute, which was made to prevent the necethty of 

| | > ſetting 
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ſting out ſtrictly a title or demiſe, to ſtate the general ef:& 
-and operation of it, and made the rule abſolute. 


os noir To an avowry for rent, the tenant may plead payment of ; 
1 ground rent to the original landlord.—Replevin for taking 
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-» Gen, 3. B.R, goods in the plaintiff's dwelling-houſe. Avowry for 50], 
4 10. Reg. 511, rent due at Chriſtmas, 1790, from Brookes to Fletcher's teſta. 
h tor for this houſe ; another avowry for the ſame rent due at the 

ſame time from the plaintiff to the defendant's teſtator. Vicas 

| in bar, firit, as to 20l. (parcel of the gol.) nothing in arrear; 
i 2dly, as to 3ol. the reſidue, a tender and no ſubſequent demand; 
F zdiy, that William Fletcher (deceaſed), in his life-time, and 
| at the time of his death, and the faid. William Fletcher (the de- 
fencant), from the time of his death until and at the ſaid time 
when, &c. held the ſaid dwelling-houſe in which, &c. with the 
appurtenances, as tenants thereof to the Duke of Portland, at 
and under the yearly rent of 5]. of lawful money of Great 
Britain, to be paid at the four moſt uſual feaſts, or days of pay- 
ment of rent in the year, that is to ſay, &c. by even and equal 
portions. And that before the ſaid time when, &c. 20l. of the 
ſaid laſtmentioned rent for four years, ending at the feaſt of the 
Wo nativity of our Lord Chriſt, 1790, became due and in arrear 
* from the ſaid William Fletcher (the defendant) to the ſaid duke, 
1 And thereupon the ſaid duke, at the ſaid feaſt of, &c. demanded 
payment of the arrears of the ſaid rent from the ſaid J. Flat 
cher (the defendant) ; but the faid VJ. Fletcher then and there 
refuſed to pay the ſame : whereupon the ſaid duke afterwards, 
and before the ſaid time when, &c. demanded the payment of 
the ſaid arrears of rent from the ſaid V. Brookes, as the occupier 
of the faid dwelling-houſe, and threatened to diſtrain upon the 
goods and chaticls in and upon the ſaid dwelling-houſe and 
premiſes ; whereupon the ſaid V. Brookes, in order to prevent 
the faid goods and chattels in and upon the ſaid dwelling-houſe 
and premiſes from being diſtrained, long before the ſaid time 
wehen, &c. to wit, on the 25th day of December, 1790, paid to 
the ſaid duke the ſaid 201. the rent aforeſaid, fo being in arrcar 
and unpaid as atorefaid ; and fo the plaintiff ſays, that nothing 
of the faid 201. of the rent aforeſaid was in arrear to the ſaid II. 
Flicker (the defendant), in manner and form as the ſaid /. 
Zlaleher (the defendant), hath above, in his ſaid avowry, 
alleged; & and this the plaintiff, & c. wherefore, & e.“ A ſimilar 
plea to the laſt avowry. To both theſe there was a genera! 
Cemurrer. PER CURIAM (after argument): It is incumbent 
on a party, who wiſhes to eſtabliſh a point contrary to all juſtice 
and cquity, to produce ſome direct authority, ſhewing that 
there is an inflexible rule of law eſtabliſhed in oppoſition to 
juſtice : but no ſuch authority has been produced by the de- 
tendant to ſupport his claim. The genera! principles that hav? 
beer: reliod an in the argument, THAT a ſet-off cannot be ap 


75 


. IE 


——— 


— — — — 


„ e eee 


— — 


— A. WC 8 8 — - — - — 
— * * - - 
ho. , Hope = mae hy . 2 d - 
Eo tes, x tare 6 Va a * TE — DW IX 


— — 


ED rr 
| Seve 22 


—ͤ—3 — eons 


255 


we 


e 7 = 22 tb taht 4. l 
1 — — : '<”" 
* 3 — 


A . 
TIRES Bri Ea 


— 
—  — — 


We: 


— 


A RR H_ 
OT 


wi B33 © *ry & ny . ct mm OA, ac a 


— ; + 


aan his conſent, ARE NOT QUESTIONED. With regard to 5 
the firſt, it is much to be lamented that it ſhould have been ſo * 


- 
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tr an avorory for rent, AND THAT 19 perſon can make another 
his debtor by voluntarily paying the debt of that other pern 


NT 2——4e 2 
* C 4 


decided; however, for the ſake of certainty in the law, we mult 
ſubmit to thoſe deciſions, till the legiſlature alter the law. 
Bu this is not a croſs demand : the ground rent paid by the 3 


plaintiff was in diſcharge of a demand ſuperior to the improved bY 


rent; it was the firſt charge from which the defendant was to [. 
exonerate himſelf before he put any of the rent due from the is 
plaintiff into his own pocket. This was a payment in reſpect | |} 
of the occupation; but a ſet-off ſuppoſes a different demand \| 
ariſing in a different light; Ax p as TO THE OTHER PosI- 


SETS 
. r _ 


re 


TION, though it be true, yet it cannot govern this cafe, for 1271 


this is not a voluntary payment, but a compulſory payment, 9 
made dy the plaintiff to protect him from a diſtreſs for the 
ground rent due to the original landlord.— Judgment for the 


r |! 
plaintiſt. . 1 
The plaintiff in replevin may pay the rent into court for Vernon, widow, ifs 


which the defendant avows.—ln replevin, and ſeveral avowries 7% Mane, bat 1 


for rent arrear, leave was given to pay vl. into court (1); and 23 Geo. 4. CE. 
Kerby, Serjt. amicus Curie, mentioned, that he remembered, in 1 Hen. Black. 
an ation of treſpaſs, where the defendant had juſtified for non- 4. if 
payment of rent in this court, the plaintiff was permitted to '% 
pay the rent into court. | | | 
But the Court will not ſtay proceedings in an action of re- Hopkins w. 

plevin, unleſs upon payment of the rent in arrear, together vÞroie, Hil. Ter. | 
with all coſts, though the arrears were tendered before the re- 1 p. & 1 
plevia with coſts up to that time. — The plaintiff, who was 332. g ＋ 


tenant to the defendant, not having paid his rent when it be- | 1 


came due, was diſtrained upon. Soon after the rent was ten- 


dered, together with the coſts, but being refuſed by the de- | 38 


fendant, the plaintiff replevied and entered into the uſual bonds 
to proſecute his ſuit, which he accordingly did. It was now 
moved to ſtay proceedings in the action of replevin. on payment 
by the plaintiff of the rent in arrear, together with coſts up to 
ine time of the tender made. Sed per Curiam: There is no 
ground on which we can allow this application (2). If a 
tenant neglect to pay his rent when due he mult ſuffer for it. 


In Vernon v. Wynne the motion was made on payment of the '14 
coſts of the action. THE CouRrT, however, on an application : We 


(1) Sce alſo 7 Mod. 147. 
(2) Tender upon the land before a diſtreſs maketh the diftrefs tor- | 
vous; tender after the diftrets, and .before the impoundiag, maketh the 4 
detainer, and not the taking, wrongful; tender after the impounding 
maketh neither the one nor the other w rongful, for then it comes too 
late, becante that then the caſe is put to the trial of the law, to be there 
determined, 8 Co, 147. 4. Sia Carpenters? caſe, 5 C. 75, d. Piikingion's 
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for that purpoſe, made the rule abſolute on the following terms, 
—On payment within a fortnight of the reni due, and coſts up 
to the preſent time, including the colts of the application, al 
proceedings to ſtay, and that if the money be not paid within a 
forinight, the avowant to be at liberty to proceed, and the 


plaintiff to plead in bar in/tanter, and take ſhort notice g 


trial, | | 
Niblet v. Smith, In replevin for taking the plaintiff 's goods and chattels, to 
BL gn wit, a lime-kiln: avowry for rent; plea in bar, that the lime- 
475. Res 504, Kiln was affixed to the freehold. The Court, on a general de- 
murrer, held the plea in bar to be bad, becauſe it was a denai- 
ture from the declaration. That the declaration, treating the 
lime-kiln as a chattel, might poſſibly have been true, becauſe 
lime may be burnt in a portable oven, and the kiln need not 
therefore neceſſarily be affixed to the freehold ; but that, as 
the plea in bar ſtated it to be affixed to the freehold, it was in- 
conſiſtent with the declaration.— Judgment for the defendant, 
Jones vo; Nie- The plea de injuria ſua propria abſque tali cauſa to a cog» 
chen, Tr. Ter. nizance for rent in arrear, is bad upon ſpecial demurrer.—Re- 
l. & 0. plevin for goods and chattels. Cognizance, ſtating that the 
26. place in which, &c. was a houſe held by the defendant, under 
a demiſe from one John Oſborne, at a yearly rent of 42. pay- 
able on the quarterly feaſt days; that 311. of the faid rent was 
due in arrear, and unpaid to the ſaid ohn Oſborne, and that 
the ' defendant, as bailiff of the ſaid hn Oſborne, acknow- 
ledges, &c. Plea in bar, de injuria ſua propria abjque tal: 
cauſa, Demurrer thereto, aſſigning cauſes. Joining in de- 
murrer. The Court, after argument, underſtanding tnat fuch 
a plea in bar as the preſent had been uſed of late, took time to 
conſider. And the opinion of the Court was delivered by 
ExRE, Ch. J. It is only neceſſary to read Crogate's caſe, 
8 C. 66. b. to be perfeQly ſatisfied, that on the authorities, 
and on the reaſon of the thing, this plea in bar is bad. The 
ſecond reſolution in that cafe is, That when the defendant 
in his own right, or as ſervant to any other, claimeth an inte- 
reſt in the land, or to any common, or rent going out of the 
land, or to any way or paſſage upon the land, &c. there de in- 
Juria ſua propria generally is no plea. That if the defendant 
Juſtifieth as ſervant, there de injuria ſua propria in ſome of the 
- ſaid caſes, with traverſe of the commandment, the ſame being 
made material, is good, &c. For the general plea de injuria ſua 
propria (which ſhould be replication) is properly when the de- 
fendant's plea doth conſiſt merely upon excuſe, and upon no 
matter of intereſt whatſoever. And it is ſaid de injuria jus 
propria, becauſe the injury properly in this ſenſe is to the 
perſon or to the fame: as battery, or impriſonment to the per- 
ſon, or ſcandal to the fame. There it the defendant excuſe 
himſelf upon his own aſſault, or upon hue and cry, there pro- 


perly de injuria ſua propria generally is a good plea, for 2 


2 
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the defendant's plea doth conſiſt only upon matter of excuſe.” 
The third reſolution is. That when, by the defendant's plea, 


any authority or power is mediately or immediately derived. 


from the plaintiff, there, although no intereſt be claimed, the 
plaintiff ought to anſwer it, and ſhall not reply 7 de in- 
ria ſua propria.” Thus in this caſe, the rue is diſtinctly 


id down, that the replication de injuria ſua propria is only 
to be received, where the defence ſet up is matter of excuſe, 


and not where it aſſerts any right or intereſt. Nor is that all; 
for if the defence turns on the plea of commandment, de in- 
juria ſua 1 not good, but the commandment muſt be 
anſwered. In the caſe of Cycherill v. Armſtrong, Bull. MP. 
p. 93. ed. 1790, which was treſpaſs for taking a gelding, and 
the defendant pleaded, that the place where, &c. was 100 
acres, &c. that J. S. was ſeiſed in fee, and that he as his ſer- 
vant, and by his expreſs orders, took the gelding damage fea- 
fant, it was held that the plaintiff could not reply de injuria 
ſua propria abſque tali cauſa, for that would put in iſſue three 
things; but he muſt traverſe one thing in particular. This 
cale is right in point of authority; and I agree with the rule 
laid down, that where the excuſe ariſes in part out of the ſeiſin 


| in fee of another, there de injuria ſua propria is not to be re- 


ceivel, But the reaſon is not, becauſe it puts two or three 
things in iſſue; for that may happen in every caſe where the 
defence ariſes out of ſeveral facts, all operating to one point 
of excuſe; the reaſon is, becauſe this plea is only allowed 
where an excuſe is offered for perſonal injuries, and not even 
then, if it relates to any intereſt in land (and here an intereſt 
in land would make part of the iſſue), or to any command- 
ment. It is right that this caſe ſhould be brought within the 
general rules of pleading, otherwiſe the 11 CG. 2. which was 
intended to operate for the eaſe and benefit of landlords, would 
be turned againſt them: for before the making of that ſtatute, 
the iſſue in replevin muſt have been confined to ſome one ma- 
terial point, If we were now to break in upon the rule ſo ſatiſ- 
factorily laid down in Cregate's Caſe, we ſhould confound all the 
rules of pleading. If we admit this plea in the preſent caſe, 
do not ſee why we mult not let it in, in guare impedit, and 
every other caſe. Let us ſtand by the rules of pleading, 
which if we infringe here, we may deftroy altogether. We 
xe all of opinion that this plea in bar is bad. Judgment for 
the defendant. 


If to an avowry for rent for an enjoyment of land under a $1tivan v. 
parol demiſe, it be pleaded in bar, that the defendant nil haburr << pe 


Hl. 
4 Geo. 3. CB, 
2 Fiiſ. 208. 


in tenementis, it will be bad. In replevin for taking and un- 
juſtly detaining two heifers of the plaintiff; the defendant firſt 
wowed, for rent due from one James Harris, the tenant of 
the hcus in quo, &c. for enjoyment of land under a parol de- 
niſe; and thus made cognizance for the like by leave of the 

| Court, 


303. 
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Court, as bailiff of J. P. PLEA to the avowry that defend. 
ant took the cattle of his own wrong. Iſſue to the country, 
The like plea to the cognizance. Iſſue to the country. PA 
in bar to the avowry by leave, &c. that the defendant 7: Ha- 
buit in tenementis. The like plea in bar to the cognizance by 
leave, &c. There was a DEMURRER to the plea in bar to 
the avrwry, and ſpecial cauſe ſhewn; that the plaintiff hath 
not by his ſaid plea in bar admitted, traverſed, or denied the 


demiſe mentioned in the avowry to have been made by the 


defendant, but hath attempted to introduce a collateral iſſue, 
that the defendant had not power to demiſe the premiſes ; and 


for that the ſaid plea is only argumentative, uncertain, inſuff- 
_ cient, and wants form; there was likewiſe a demurrer to the 


_ in bar, and ſpecial cauſe aſſigned, that the plaintiff hath not 
y his faid plea admitted, traverſed, or denied the demife mention- 
ed in the cognizance to have been made by the ſaid 7. P. but 
hath attempted to introduce a collateral iflue, that the defendant 
had no power to demiſe the premiſes. There was a joinder 
in demurter as to the avowry, and the like as to the cogni- 
zance. And the caſe was twice ſolemnly argued at the bar. 


On the firſt argument, LD. Cn. Tus. This is not a caſe be- 


tween the landlord and tenant, but between a ſtranger and the 
landlord, a replevin fer taking the cattle of a ſtranger, and, 
therefore, I doubt whether the landlord ſhall have this general 
avowry, by the ſtat, 11 Geo. 2. againſt a ſtranger to the demiſe, 
but am inclined to think he ſhall, becauſe the words of the 
ſtatute are general and univerſal, viz. “ It ſhall be lawful for 
all defendants in replevin to avo or make conuſance gene- 
rally,“ &c. (1); and, therefore, whether the plaintiff be tenant 
or not, the form and manner of the avowry given by the {ta- 
tute is the ſame. It was ſaid, that nil habuit in tenementis was 
a good plea to a demiſe without deed, and that if the leſſor 
has nothing, the tenant is not ſafe in paying him the rent, be- 
cauſe he may be ſued for it again by the right owner of the 
land, and that the ſtatute could never intend to take away the 


right to controvert the leſſor's title, and ſubject the leſſor to 
the danger of being liable to pay his rent twice; but yet, when 
I confider the form of the avowry which the legiſlature has 


marked out to be full, perfect, and complete, I cannot help 


j 
— 


(1) By the ſtat. 11 Geo. 2. c. 19. entitled, An ect for the more cffectus 
ſecuring the payment of rents. and preventing frauds by tenants, 1: 1; 
enacted, That whereas great difficulties often arife in making avow- 
ries, or conuſance upon diſtreſs for rent, quit rents, &c. ir ſhail and ma- 
be lawful to and for 2% defendants in repievin do avory or make CNN ANG 
g:nerally, that the plaintiff in revlevia, or other tenant of the lands apd 
tenements whereon ſuch diſtreſs was made, enjoyed the fame under a 
grant or demiſe at ſuch a certain rent, during the time wherein the rent 
diſtrained for incurred, v hich rent was then and {il} remains due.“ 


thinking 


oa, aa. > on 
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thinking but that they intended to take away the plea of ni 
ſalruit, Ic. as if they had ſaid, after a tenant has en oyed the 
land by a demiſe or permiſſion of the landlord, he hall not be 
permitted to pry into the title, and pick Holes in ſ2ttiements 
and wills; what has a tenant to do with the title, as be- 
tween him and his landlord after enjoyment ? 1 ſuppoſe alfo, 
that this form of avowry was given, to prevent the difficulty 
the landlord was under to recover his rent when the eſtate was 
in mortgage, and therefore it ſeems to me that this plea of 174 
babuit, c. is taken away. But it is ſaid, that a gen-rai repli- 
cation quod habuit in tenementis, a ſufficient eſtate whereof he 
could demiſe, would be good, but this has been determined to 
the contrary ; the iſſue would be too large, and the inconve- 
nience to landlords would be the fame, if not greater. It is 
very true that nil habuit, &c. is no plea in an action for the 
vſe and occupation, becauſe that is only upon a mere contract 
or agreement, not upon a demiſe; upon the whole, as at pre- 
ſcat adviſed, I think this plea of nil habuit, Fe. a bad one, as 
it is taken away by the ſtatute in my opinion. CLive, J. 
This is a new caſe; if nil Hhabuit, &c. be a good plea, and a 
general replication guod habuit, Sc. whereof he could demiſe, 
without ſetting out what eſtate he hath, would be a good re- 
plication, it would be impoſſible for a landlord whoſe eſtate, at 
the time of the demiſe, was in mortgage to get any rent; and 
the ftatute was made to prevent that difficulty, as well as 
many other miſchieſs to landlords, as prying into titles, family 
ſettlements, and wills, to pick holes in them, as my lord has 
well obſerved z and I am very clearly of opinion, that this is 
a good avowry, and that the ſtatute has taken away the plea of 
vil habuit, Efc. in this caſe of replevin. BATHURST, J. This 
fatute was made for the benefit of landlords, and to prevent 
tenants from putting them to difficultics' {after enjoyment of 
the lands), in recovering their rents under parol demiſes or 
wreements z for before this ſtatute, in actions for the uſe and 
occupation, landlords were continually nonſuited, by the te- 
nants proving ſome parol demiſe, or memorandum in writing, 
anounting to a demiſe at the trial, for in that gaſe the landlord 
ought to have brought an action of debt, and nut cafe on 
omit, which is now remedied by this ſtatute. It is very 
certain that i habuit, £9. is no plea at law to an a//uims/zt for 
the uſe and occupation; and in the preſent caſe the plaintiff 
might have pleaded to this avowry, that the tenant Harris did 
Not enjoy, &c. under any demiſe of the avowant ; and that is 
only honeſt defence, in my opinion, that can be {et up in 
tas cafe, In replevin, where the avowant in caſe of diſtreſs 
kr rent ſets out his title ſpecially in his avowry, I think the 
Paintff at common law could not plead nil babuit in tenemen- 
% Ec. but was obliged to traverſe or deny his title ſet out in 
the wowry, or to confeſs and avoid it by ſhewing a title para- 
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mount in himſelf, or ſomebody elſe, or by pleading that n» 
rent was in arrear; and indeed nil habuit, c. in ſuch a cif 
would be nonſenſical and abſurd ; for it would be to call upon 
the avowant to ſet out his title again in his replication, which 
he had before done in his avowry ; and would be no anſwer 2 
all to the avowry, becauſe nil habuit, &c. to an avowry upon 
title at commonlaw, neither confeſſes and avoids, or traverſesand 
denies the avowant's title. Upon the whole, as at preſent ad- 
viſed, I am of opinion that the plea, in the preſent caſe, isill, and 
that if it was not fo, yet that a general replication quod habuit, 
Sc. whereby he could make the demiſe, would be il. 
GouLD, J. As this matter is to be ſpoken to again, it will be 
proper to conſider the occaſion of making the ſtatute. Cu. 
ADV. VULT: obſerving that the ſtatute is in the disjunCtive, 
or other tenant, &c. and Harris was other tenant, and en- 
joyed the lands. LD. Ch. Jus. (after the ſecond argu- 
ment): It is admitted on both ſides, that nil habuit in teni- 
mentis in debt or covenant for rent upon a leaſe (not by 


| deed indented), is a good plea ; if the landlord has no title to 


demiſe, the tenant hath not quid pro quo, and muſt pay the 
rent to the true owner of the land; is it juſt that I ſhall be 
bound to pay the rent twice over? It is no anſwer to ſay, | 


can recover my money back again; and unjuſt to compe| 


man to pay money which is not due; if the leaſe be by in- 
denture the leſſee is concluded, and his mouth is Ropped to 
lay the leſſor nil habuit, Sc. Eſtoppels are not much favour- 
ed in the law, becauſe they go through juſt and unjuſt cates 
Why did the legiſlature confine this matter to an avowry upon 
a diſtreſs for rent, and not extend it to debt and covenant up- 
on a leaſe (not indebted) for rent? Did they intend to cer. 
turn juſtice, and the common law in one caſe, and not in the 
other, which is not ſo much as hinted at in the ſtatute ? Tt ſays, 


the avowant may avow as before is mentioned; does it follow 


that if the tenant by his plea in bar calls upon the lord to fe 
out his title, that he is not ſtill obliged to ſet it out in his fe- 
plication ? It is objected, that the plaintiff ſhall not call upon 
the landlord to ſet out that matter in his replication which the 
ſtatute ſays he need not de in his avowry for rent diftrained: 
before this ſtatute, if the landlord had replied quod habuit, G 
as in Yo. Fac. 312. Yelv. 227. 3 Lev. 193. Skin. 624. and upon 
that iſſue a verdict had been taken, it would have been a good 
replication, though perhaps bad upon a demurrer ; the ſtatute 
having varied the avowry in a diſtreſs for rent, why may net 
the Court introduce a new way of pleading in reply At 
common law nil habuit, &c. would have been a bad plea to 
avowry, becauſe it had ſet out the title before, but good in debt 
and covenant for rent (on a leaſe not indented), and I think t 
ought to be held good in the preſent caſe ſince the ſtatute, a 5 
that the general replication quꝛd habuit, &c. ſhould be hel 
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good alſo, If I am right, we mult adopt this plication 
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| replication ; as to the caſe of an aſſumpſit for the uſe and oc- 
| cupation, I lay that out of this caſe, it being upon a mere per- 
ſonal contract, and not like a demiſe which paſſes an intereſt in 
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icn land: upon the whole, I think the plea is good, and that the 
* ſtatute has not depri ved the leſſee of his right at common law, 
87 of calling upon the landlord to ſhew his title and power to de- | 
and * miſe. CLive, J. I am ſtill of opinion, that nil haburt, Qc. wm 
at- s a bad plea in this caſe, and that the tenant is eſtopped by 1 
and the ſtatute, to call upon the Jandlord to ſhew his title in reply. 4 | 
* | BATHURST, J. Before I heard my lord chief juſtice give his i 
l. opinion, I was clear this is a bad plea: and i am ſtill of the + 
be ſame opinion as at preſent adviſed ; but it will be proper to 14 
„ WF take further time to conſider, as it is a matter of great conſe- FF 
* quence. This ſtatute was made for the advantage of land- 104 
* lords; but if this be a good plea, and the general replication wal 
1 quad habuit, &c. be good, the iſſue will be too large, and the : | 
oa landlord may be turned about by any little law, and it would i | 
by have been better for him that this clauſe had not been in the f 
10 ſtatute; for before the ſtatute the iſſue upon title turned upon | 
the WW : ſingle point of fact, but by introducing this manner of 
be pleading, every fact in the Jandlora's title will be in iſſue, | 
| which will put him under infinite difficulties, which I think | 
12 the ſtatute was made to prevent. GovuLD, J. I admire | 
the the principle my lord founds his opinion upon, but muſt | 
(0 own I am of opinion with my brothers Clive and Bathurſt ; ; 
ur- this ſtatute was not calculated for demiſes by deed, but aimed | N 
As at other demiſes ; enjoyment was the matter in the contem- 4 
on plation of the makers of this ſtatute ; it meant, that a land- | 
Wwe lord in cafes of diſtreſs for rent, where there has been an en- '4 
15 joyment, ſhall not, in replevin, be obliged to ſet out his title in 19 
the his pleadings, though they ſhould go on as far as a ſurrebutter, = 
* &c. pleadings from the beginning to the end, in one cauſe, | 
52 muſt be upon one and the ſame thing, and if this plea was to 4 
le be admitted good, it would overthrow the ſtatute ; perhaps is 
55 there may be one caſe in a thouſand where a tenant may have 74 
Jo tacen a farm upon a bad title, but, in anſwer to that, he may 
the recover his rent back again and damages; if a man ſells, 
d. a:hrming he has a good title, if he has not, the buyer may re- | 
0 cover his purchaſe money back again. It is objected, by my j 
* lord chief juſtice, why has not the ſtatute taken away this plea 14 
od in debt and covenant for rent? The anſwer is, they are grounded 1 
* on deeds : but this ſtatute relates to parol leaſes, or leaſes in ' 
= writing not by deed. AFTER TIME AGAIN TAKEN TQ 
A CONSIDER, the lord chief juitice altered his opinion, and 
1 agreed with the other three judges, that this plea of nl habuit, 14 


Sc. in this caſe was bad; and per totam Curiam, judgment 4 
was given for the defendant. f 


1 In replevin upon a diſtreſs for rent, a plea in bar, that the Hunt v. Cope, | 
0 defendant pulled down a ſummer-houſe, whereby the plaintiff 1 OS | 
1 was deprived of the uſe thereof, without ſaying that he was er- Cs. 14. 
n . 243. 
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pell-d or put out of the ſame, is inſufficient ; being a mere 175 
paſs, but no evidtion, In replevin for taking certain goods, the 
defendant avow/ed for rent arrcar. The plaintiff pleaded firſt, 
chat there was not any rent due; upon which iſſue was joined. 
20ly, That the defendant with force and arms, &c. entered 
upon the garden part of the meſſuage or tenement in the plain- 
ttt's poticiion, and did then and there with like force and 
arms. unjuſtly and unlawfully break and pull down the roof 
and ceiling of a ſummer-houle, part of the ſaid premites, and 
tore up the benches therein, by means whereof the plaintiff 
had been deprived of the uſe of the fummer-houſe, from the 
faid 1ſt of April, 1770, until the day of taking of the ſaid goods, 
&c. CURA: The rule of law eis clear, namely, that to oc. 
caſion a ſuſpenſion of the rent, there muſt be an eviction or 
e>pullion of the leſſce. All the cafes in the books ſuppoſe the 
leſlee to be put out of poſſeſſion ; therefore, merely ſaying thut 
he was deprived of the enjoyment of the premiſes is not ſuth- 
cient, but he muſt plead that he was evicted. 1 Lord Rayn, 
370. Clayton 34. Heb. 326. Reynolds v. Buckle. — Judgment 
reverſed. N 
Enelih . Bur- In replevin, if the avowry be, that the defendants were 
nell and Inghaw, owners and occupiers of certain meſſuages, and they preſcribe 
17050. C.;. for common in the /zcus 17 quo, and avow damage feaſant, this 
2 Hi. 25% is a bad preſcription. —Replevin for taking plaintiff 's cattle; 


tain ancient meſſuage, and that Ingham was tenant and occu- 
pier of another ancient meſſuage, and that Burnell as owner 
and occupier of the meſſuage then in his poſſeſſion, and nghar: 
as owner and cccupier of the meſſuage then in his poſſoſſion, and 
all cther occupiers of the ſaid meſſuages have had time cut of 
mind, and of right ought to have, common of patture in the 
liens in quo, c. and avow they took the cattle damage feaſant; 
the plamiitt pleads in bar, and traverſes the right of common, 
and thereupon iflue is joined, and a verdict was found for the 
detendants. It was moved, in arreſt of judgment, on an ob- 
jection, that the avowry was ill, the preſcription for right of 


5:4 42d Sd 
—T— — oa. — 


522 


common being contincd to the occupiers of the meſſuages, 
who have but a mere temporary, and not a permanent intereſt 
therein; for that ſuch pretcriptions ought to be made by thct? 
ho have a permanent intereſt, 22 E. 4. 17. CH. Jus. 35 


there any cafe to ſhew. that poſſefion is ſuſſictent in an 


— 2 — — — 
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avowry? The Court took time to conſider till the latter end 
of the term, when the lord chief juftice delivered the opinion 
of the Court. IL. b. Cn. Jus. lt is objected, that the right of 
common 15 Jaid in the occupiers only. The defendant's coun- 
el did not pretend it would be good where it is neceſtary to ſet 
forth a title; fer it is now ſettled law, and the reaion in Gate- 
wara's Caſe, 0 Rep, Oo. is convincing. The anſwer given 15, 
that in treſpaſs there is no occaſion to ſet forth a title àgeinſt a 


ſtranger, but the defendant's counſel produced no caſe to oo 
| 5 that 


avowry that Hurnell was ſeiſed in fee and in poſſeſſion of a cer- 
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| that replevin is ſimilar to treſpaſs. In replevin the avowant | 
g muſt juſtify, and ſhew by what authority he diſtrains; the 4 
; power of diſtreſs is an extraordinary power, and almoſt the * 
j only caſe wherein a party is his own carver. There are many 41 
. caſes directly in point, Yelv. 148. there is a great difference | 
5 between replevin and treſpaſs, becauſe the avowant being to | . 
4 have a return of the cattle mult ſhew a title in omnibus; 2 
f otherwiſe in treſpaſs, in which the defendant need only plead 3 
4 an excuſe, 2 Lutw. 1231, the avowant mult allege what ; | 
F eſtate he is ſeiſed of, therefore this avowry is bad; the queſ- 1 
5 | tion is, Whether the verdict will cure it? The diſtinction is ö | 
: between a title defectively ſet forth, and a defective title; where 44 
. 2 title is defective, the ſtatutes of jcofails do not extend to it, "#1 
: and the jury cannot examine into waar was not ſet forth; the wil 
- ſtatutes therefore cannot aid it, and per tetam Curiam, the 14 
1 judgment muſt be arreſted. . 4 
. In replevin for taking the plaintiff's cattle on the 8th of Matrraver; +. 9 
a July, 1771, at I. in the county of Middlefex, in a certain Foſf © and two x 4 
i place called the Road, otherwiſe Holloway Road, other wiſe #25 Tr. Ter. 1 
t . N ts Iz Geg, . Cg. {44 
Iſlington Road, otherwiſe Highgate Road, otherwiſe the King's 3295, 4 
K Highway. The defendant Tt avows, and the others, as his 4 
p ſervants, make cognizance of the taking the cattle in the faid 1 
X place in which, &c. and juſtly, cg. becaute they ſay that one 
: 2 was ſeiſed in fee of a certain cloſe called tne Four Acres, 14 
bs c. and demiſed the ſaid cloſe to Poet, &c.; and becauſe the 1 | 
: ſaid cattle at the ſaid time when, c. were in ine jaid cle calle 14 
: ed the Four Acres, eating up the grajfs and ding damage there ; 14 
. Fiſſet avaws, and the other defendants acknowledge the taking i 
1 in the cloſe called the Four Acres as a diſtreſs for the ſaid da- 4 
c mage, and driving the faid cattle in and along the faid place in 4 
the declaration, in order to impound hem. The plaintiff pro- 19 
; teſting that the avowryand cognizance are inſuthcient, for plea 
. fays, that the faid place called the Road, otherwiſe, &c. in which, 
: Kc. is not parcel of the ſaid cloſe called the Four Acres in the 
; wowry and cognizance mentioned, and this he is ready to ve- 
c nfy, Xe. The defendants demur, becauſe they ſay they can- 
N not take a proper iſſue upon any fact in the plea in bar. Plain- 
L tif joins in demurrer. Lp. Ca. Jus. DER GREY: The | 
: Court, upon conſideration, are of opinion, that the avowry | 
i and cogniz ance are well enough pleaded, for by connecting 1 


the beginning with the latter end thereof it appears to be one 
entire tranſaction; in the beginning thereof the defendants ſay 
they took the cattle juſtly, &c. in the Road (the place in the 
declaration), and in the latter end, they juſtify the taking them 
in the Four Acres damage feaſant, and driving them in the 
Road to impound them: we think it appears clearly to be one 
entire tranſaction. The Court being about to give judgment 
for the defendants, it was moved for leave to amend the plea in 
bar, and traverſe the taking in the Four Acres; and the plain- 1 
tiff conſenting to ſtrike the two ſervants out of the declaration, 14 
| A3-- the 
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the Court gave him leave to withdraw his demurrer, and amen 
8 his plea in bar upon payment of coſts. 
Dewell v. Mar- In replevin, if the jury at the trial omit to aſſeſs the defend. 
_ in br ant his damages, a writ of inquiry ſhall ifſue.—In replevin 
| 3 Wl. FA the plaintiff declares for taking and detaining his goods at the 
2 Black, Rs. pariſh of A. in a certain place there called B. The defendant, 
ou” as churchwarden and overſcer of the poor of the pariſh of A. 
avows (under the ſtat. 43 Eliz. c. 2. f. 19.) the taking th: 
goods as a diſtreſs for the poors'-rate ; to which the plaintif 
pleaded in bar that the defendant took the goods of his om 
wrong. without any ſuch cauſe alleged by the defendant ; iſe 
being thereupon joined and tried, a verdi&t was found for the 
defendant ; but the jury did not aſſeſs any damages. The de- 
fendant figned final judgment the 3d of May laſt, when the 
prothonotary allowed him 421. 10s. coſts. It was now moved, 
on the behalf of the defendant, that a writ of enquiry might 
iſſue to enquire what damages the defendant had ſuſtained hy 
reaſon of the premiſes, for that the defendant is entitled to n. 
cover treble damages by the ſtat. 43 Ez. c. 2. f. 19. by rea- 
fon of the wrongful vexation, with his cofts alſo in that part 
ſuſtained ; whereupon the Court made a rule to ſhew cauſe 
why a writ of enquiry ſhould not ifſue. Upon ſhewing cauſe 
it was objected, for the plaintiff, 1ſt, That the defendant hav- 
ing already ſigned final judgment, and had his coſts taxed, had 
made his election, and now comes too late. 2dly, That the 
damages mult be aſſeſſed by the fame jury who tried the iſſue, 
as appears by the 19th ſect. of the ſaid ſtatute. But per Cu- 
riam : The ſame jury who tried the iſſue may aſſeſs the da- 
mages; but if they do not, we mult do juſtice, and award a 
writ of enquiry to the ſheriff; and a writ of enquiry was ac- 
| cordingly iſſued to aſſeſs the defendant his damages. 
Freeman v. Lady But it was a queſtion left undecided in this caſe, whether a 
Archer, Ea. Ter. writ of enquiry in replevin can be granted after verdid, 
gre 4 * though imperfect ? — In replevin, the defendant avowed for a 
963. year's rent. Verdict for the defendant ;- but no value found 
by the jury. Jephſon moved laſt term, for a writ of enquiry 
under the ſtat. 17 Car. 2. c. 7. to aſcertain the rent in arrear, 
and the value of the cattle. GovuLD, J, doubted, whether it 
could be granted to ſupply a defeCtive verdict, in caſe: of rent; 
though after a judgment by default, it would certainly lie: and 
cited Stevens and Spiller. In anſwer to which, Feph/en cited 
Andrews and James. M. 24 Geo. 2. B. R. as in point. But 
Gould ſaid, that, from a note of Mr. Burroto, that appeared to 
be a judgment by default. However, no cauſe being ſheun 
this term, the rule was made abſolute. 
Gamon v. Jones A judgment in replevin, “ that the defendants have a retu!! 
and m_—_ of the cattle, and recover their damages and coſts aſſeſſed by 
32 Geo. 3. B. k. the jury,” &c. is good either as a judgment at common lau, 
4 Ter, Rep. 509. though the return be not adjudged 7irreplevi/able, or as a judg- 


ment under the 21 H. 8. c. 19. which entitles the — l 
. | amages 
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| damages and coſts, —To a replevin the defendant Jones avow- 
ed, and the other defendant made 1 for taking the 


diſtreſs for rent in arrear ; the plaintiff, in his plea in bar, ſaid 


nothing was in arrear ; on which iſſue was joined. The jury 


at the great ſeflions at Glamorgan found the iſſue for the de- 
fendants, and aſſeſſed their damages at 19l. together with 48. 
coſts : and the judgment was, that the plaintiff be in mercy, 


&c.; that the defendants go without day; that they have a re- 
turn of the cattle, &c. ; and that they recover their damages 
and coſts aforeſaid aſſeſſed by the jury in manner above, and 


alſo 461. 1 38. 54d. for their damages and coſts awarded by the 
Court to the defendants by their aſſent by way of increaſe ; 
which damages, expences, and coſts, amount in the whole to 
6:1, 138. 53d.” The plaintiff removed the record into this 
court by a writ of error, and aſſigned for error, & that the 
judgment was given for damages diſtinct from the coſts and 
charges of the defendants, and alſo for a return of the cattle ; 
and that in the judgment there is no award that the plaintiff 
take nothing by his writ or plaint, or that the defendants hold 
the ſaid cattle irrepleviſable, &c. For the plaintiff it was 
contended, that the judgment was erroneous, whether it were 
conſidered as a judgment at common law, or under the ſtatute 
17 Car. 2. c. 7. FIRST, It is bad as a common law judg- 
ment, becauſe it does not adjudge a return of the cattle irre- 
pleviſable, SECONDLY, The value of the cattle not being 
found by the jury, it is bad as a judgment under thę ſtatute 
11 Car, 2. c. 7. ſ. 2. which directs that the jury ſhall enquire 
concerning the arrears of rent, and the value of the goods diſ- 
trained, 5 

rent in arrear, this cannot be ſupported as a judgment under 
the ſtatute of Car. 2. which requires that the amount of the 
rent and the value of the goods ſhall be found. But this may 
be taken to be a good judgment under the ſtatute 21 Hen. 8. 
c. 19. . 3. under which the defendants are entitled to damages 
and coſts, Neither is there any foundation for the other ob- 
jection, that this is an erroneous judgment at common law. 


although it do not in terms award a return irrepleviſable. In 


Townſend's judgment (p. 206, 7) are ſeveral precedents of 
judgments, awarding a return of the diſtreſs without adding 
« irrepleviſable:“ and the addition is not neceſſary ſince the 
ſtatute ; becauſe now, in point of law, the return is irrepleviſ- 
able in all caſes. Beſides, it is an invariable rule that if a 
judgment be more favourable for the plaintiff than he is en- 
titled to, he cannot take advantage of it, becauſe he is not in- 
jured by it. Judgment affirmed. 


Te plaint in replevin being removed by the defendant james w. 
into this Court by re. Fo . lo. which is filed on the appearance M 


1 Hen. Black.23t- 


Gay of the return, and a rule to declare being given, he may 


bgn judgment of non pros for want of declaring without de- 
| X manding 


bl 


ER CURIAM: It not being ſtated what was the 
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Jordan, Ea. Ter. 
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manding a declaration.— The plaint in replevin being remor. 
ed by the defendant into this court, from an inferior one, by 
recordari facias loquelam, returnable in fifteen days of Eaſter 
(and which was filed on the 29th of April, the appearance-day 
of the return), the defendant ſigned judgment of non pros for 
want of a declaration, after having given à rule to declare, It 


vas moved that the judgment might be ſet aſide, on the ground, 


that no demand of a declaration was made. But the Court 
held, that ſuch a demand was not neceflary, and diſcharged the 
rule with coſts. | 

But if the writ by which a replevin is removed be return- 


40 Geo. 3. C.B, able on the firft return of the term, and the plaintiff do not de- 


2 Pul, & Boſ. 
I 37. 


clzre-within four days before the end of that term, the defendant 
is entitled to an imparlance; though he has not appeared with- 
in the term: this caſe was as follows. The defendant having 
diſtrained upon the plaintiff for rent, the latter replevied the 


goods, and on the 16th of December, 1799, removed the 


action of replevin into this Court by a writ of accedas ad 
curiam (1), returnable on the firſt return of Hilary term, 
ſanuary 20, 1800. Previous to the return of this writ it was 


ſhewn to the defendant's attorney, who undertook to appear: 


but on the 22d of January no appearance having been entered, 
the plaintiff ruled the defendant to appear in four days, and on 
the 4th of February the plaintiff's attorney gave notice to the 
defendant's attorney, that the writ of accedas ad curiam had 
been returned and filed, and demanded that an appearance 
fhould be entered; adding, that unlefs an appearance were en- 
tered a d;/?rinras would iflue, On the- 8th of February no 
appearance having been entered, the plaintiff ſued out a di/trin- 
gas returnable on the laſt return of Hilary term (February 12). 
On the 14th of February, being two days after the expiration 


— 


(1) This writ is only a ſpecies of recordari factas loquelam, and is em. 
ployed when “ a replevy is ſued by plaint in the court of any other lord 
than in the county court before the fheriff.” By this writ the therift 1 
cirectedrogo to the court of the lord, and there record the plaint ; where- 
as the common recerdart facias logrelam directs him to record that plaint 
which is in his own court. F. N. B. 70. B. Where the replevin is b 
writ out of Chancery, either in the county court, or in the court of a lord 
of a hundred, &c. it muſt be removed by pore. #. N. B. 69. M. 70. A, ti 

ſciendum oft quod recordare we! pone pro defendente ſemper debet feeri cum 
cauſa five lequela fit in curia regis five alierius. Et fi loquela fit in cu 
wapeniachiu hundredi, Sc. alterius magnatis, ſemper inſerenda eft cauſ, jive 
Fuerit pro petente [ive pro defendente. Si autem loaquela fucrit in alrgid cid 


regis non fiat pro potente cum cauſa, ſed pro defendente fic. Reg. Orig. $5: b. 


Hide etiam 2 Inft. 339. There is alſo an accedas ad curiam where falle 
judgment has been given in a hundred court court baron, &c. F. N. B. 
18. A B. And if juſtice be delayed in the little writ of right, the de, 
mandant ſhall have a writ guod wvicecomes accedat in propria perſona ſta 6s 
cam, Sc. ad videndim quod plena: jutitia exhibeatur, Cc. Reg. Ong. 
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of Hilary term, the defendant entered an appearance, and, on 
the ſame day, a declaration was delivered, and a rule to avow 
ſerved on the defendant ; which rule not having been complied 
with, interlocutory judgment was ſigned. It was now moved 
to ſet this judgment aſide as irregular, on the ground that, as 
the writ of accedas ad curiam was returnable on the firſt return 
of Hilary term, and the declaration was not delivered until two 
days after the end of that term, the defendant was entitled to 
an imparlance. AND THE CoURT (after conſulting the offi- 
cers) were of opinion, that the exception in Bayley v. Hantler, 
ante, p. 37, did not apply to the action of replevin ; and that the 
defendant, therefore, was entitled to an imparlance ; and they 
made the rule abſolute, without coſts, 

In replevin there can be no judgment, as in cafe of. a non- Fssleton +, 
ſuit, for not trying the cauſe. —In replevin, it was moved for 3 Tu 5 
judgment as in caſe of a nonſuit, for not proceeding to trial. Ae Reg. 375. 
Eyre ſhewed for cauſe, that as both plaintiff and defendant in 
replevin are conſidered as actors, either of them may carry down 
the cauſe to trial; and that, if defendant gives notice, and does 
not go on to trial, the rule of the Court is, to give coſts againſt 
bim. That, in the preſent caſe, no notice has been given by 
the plaintiff; and that there is no inſtance of this act of parlia- 
ment being carried into practice, in actions of replevin. By 
THE WHOLE CoURT : The ſtatute has never yet been ex- 
tended to aCtions of replevin in this court. —Rule diſcharged. 

So in this caſe it was held, that there can be no judgment as Jones v. Caa- 
in caſe of a non-ſuit in replevin; for, Per Curiam: fa e 
vin both parties are actors; and, as the defendant might have 30 Geo 3. BR. 
carried down the record by proviſo, it is an anſwer to any ap- 3 Ter. Rep. 664. 
plication of this nature. Rule refuſed (1). 8 

Alſo in this caſe it was agreed, that a defendant in replevin Shortridge v. 
is not entitled to move for judgment as in caſe of a non-ſuit, e 
under the ſtat. 14 Geo. 2. c. 17. ſ. 1. and that the practice of , 48 B R. 
the court of C. B. is the ſame in this reſpect. 6 F Ter. Rep. goo. 


Y 


Uefldence. 


HE fat. 21 Hen. 8. c. 12. ſ. 26. as to reſidence, requires Henry Law, 
it to be at, in, and upon a parſonage or dignity. Upon who, &. v. 
the trial of an action of debt upon the ſtatute of 21 H. 8. for jp 5 1 


11 Geo 3. BR 
— h = — — — 5 Hur. 2722. 


(1) Judgment, as in caſe of a nonſuit, may be given in a traverſe of a 
deturn to a mandamus, ante, p. 63. 


non- 
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houſe, then indeed he may reſide where he will, provided it be 


Residence. 


non-reſidence, the defendant pleaded the general iſſue. A yer. 
dict was given for the plaintiff for fol. ſubject to the opinion 
of the Court upon this caſe, viz. “ The defendant, beneficd 
with the rectory of the pariſh church of Buſhey, to which there 
is a good parſonage-houſe belonging, during all the time men- 


tioned in the declaration performed the duty of rector of the 


faid pariſh, but was perſonally reſident and abiding in and upon 
z dwelling-houſe belonging to himſelf, in Buſhey, in the pariſh 
of Buſhey, and not in and upon the ſaid parſonage-houle be. 
longing to the ſaid rectory.— The defendant alſo, during al 
the time aforeſaid, was and {till is archdeacon in and through 


out the whole archdeaconry of St. Alban's, and the limits 


thereof, which is an eccleſiaſtical dignity, with juriſdiction of 
granting licences for marriages, probate of wills, and letters of 
adminiſtration. He has a ſeat in the church of St. Albans; 
has a deputy-regiſter who lives at St. Albans, and keeps an 
office there: but the ſeal of office is kept by the defendant in 
his own cuſtody; to whom the ſaid deputy regiſter applies for 
the ule of the ſeal and the diſpatch of buſineſs.-The houſe in 
which the defendant was and is reſident and abiding, is within 
the limits of the faid archdeaconry (as is alſo his rectory-houſe) 


but is not belonging, nor is there any houſe which does belong, 


to his archdeaconry, as an archdeaconal houſe.” THE ques- 
TION for the opinion of the Court is, Whether, under theſe 
circumſtances, the plaintiff was entitled to recover ?” Lord 
MANSsFIELD, Ch. J.— The words of the act of parliament, 


21 H. 8. c. 13. ſ. 26. are very pointed and very preciſe; they 


are, „that as well every ſpiritual perſon now being promoted 


to any archdeaconry, deanry, or dignity, in any monaſtery or 


cathedral church, or other church, conventual or collegiate, or 
being beneficed with any parſonage or vicarage, as all and every 
ſpiritual perſon and — — which hereafter ſhall be promoted 
to any of the ſaid dignities or benefices with any parſonage or 
vicarage, from the feaſt of St. Michael the archangel next 
— ſhall be perſonally reſident and abiding in, at, and 
upon, his faid dignity, prebend, or benefice, or atone of them at 
the leaſt. And in caſe that any ſuch ſpiritual perſon, at any 
time after the ſaid feaſt, keep not reſidence at one of his faid 
dignities, prebends, 6r benefices, as is aforeſaid, but abſent him- 
ſelf wilfully by the ſpace of one month together, or by the ſpace 
of two months, to be accompted at ſeveral times, in any one 
ou: and make his reſidence and abiding in any other places 

y ſuch time, that then he ſhall forfeit, &c.** The determina- 
tions upon adjudged caſes are, * that if he does not reſide upon 
one or the other, he is within the penalty; and, © that it 
there be a houſe upon the parſonage, or dignity, he muſt reſide 
in that houſe,” it not being ſufficient to reſide in any other 
houſe, though it be within the ſame pariſh. If there be no 


within 


| 
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within the pariſh ; for he cannot, upon a penal act, be puniſhed 
for not reſiding in the houſe, when there is no houſe for him to 
reſide in. Reſidence is a technical term; he muſt ſhew that 
he was reſident, within the technical ſenſe, under the act of 
parliament. His lordſhip was of opinion that the plaintiff 
ſhould have judgment. As rox, J. was of the fame opinion, 
He likewiſe conſidered reſidence as a technical term, and it 
muſt be in the houſe, if there be one. The doctor is here 
charged with having abſented himſelf from his rectory, and 
from his dignity, and reſided elſewhere. This was inſerted in 
the declaration, in order to ſhew that he was not ſo reſident as 
the enacting part of the ſtatute requires. The not having it 
in his power to keep reſidence upon his archdeaconry, becauſe 
there was no houſe, cannot excuſe him for not reſiding upon 
his parſonage, where there was a houſe. This excuſe goes no 
further than to the not reſiding where there was no houſe to 
reſide in. And ] think this bee to be conſidered in the 
ſame manner as if the archdeaconry and the parſonage had been 
a hundred miles diſtant from each other. WIILESõ, J. and 
ASHHURST, J. were of the ſame opinion, that it was neceſſary 
for the defendant to have reſided ia the parſonage-houle, as 
there was one; that the reſiding in another houſe, though within 
the pariſh, avas not ſufficient ; and that there being no houſe 
belonging to the archdeaconry was no excuſe for his not reſid- 
ing upon his parſonage, where there was a parſonage- houſe, in 
which he might have reſided.— THE wHoLE COURT con- 
curred in opinion for the plaintiff, 

Where there was no parſonage-houſe, and therefore the par- Wilkinſon, eg. 
ſon abſented himſelf entirely, and did not reſide in the pariſh at who, & 1. 
all —The Court held, that though impoſfibilities will indeed play 3, 1776, 
excuſe, yet he muſt come as near as he can to reſiding in BR. 
the parſonage-houſe: that he muſt reſide ſomewhere within 5 Burr. 272 5- 
the pariſh.—On the trial of an action of debt upon © 479: 
the ſtatute 21 H. 8. c. 13. for non-refidence, upon nil 
debet pleaded, a verdict was found for the plaintiff, ſub- 
ject to the opinion of the Court, upon the following caſe ; 
That the defendant, Bryan Allot, clerk, was vrofdinges, inſti- 
tuted, and induQed to the rectory of Burnham St. Mary's, 
otherwiſe Burnham Weſtgate and Ulple, in the county of 
Norfolk, in the year 1966, of the value of above 3ool. per 
annum ; that he had firſt a lodging, and afterwards a ready- 
furniſhed houſe in the ſaid pariſh, until Michaelmas now laſt 
paſt, which he then quitted; that from time immemorial 
there was not, nor is there, any parſonage-houſe upon the liv- 
ing; that, under theſe circumſtances, the defendant abſented 
himſelf from all refidence on the ſaid living, and from every 
parochial duty, from the 28th day of April, 1775, to the 28th 
day of December now laſt paſt (being eight months), without 

| any 
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any other legal excuſe; and did not, during the faid eight 
months, reſide in or near the ſaid living, but, during all tha 
time, appointed a proper and ſufficient curate, or curates, for 
all parochial duty of the ſaid defendant's church, or churches, 
belonging to the faid living, which curate or curates were re- 
fident upon the ſaid living. THE QuesTION was, Whe. 
ther, under all theſe circumſtances, the ſaid defendant ſhall be 
deemed guilty of wilful abſence, and non-reſil-nce, and ſubjeRt 
to the penalties of the ſtatute 21 H. 8. c. 13.?” Lord Mans. 
FIELD, Ch. J. (the other judges concurring) : The ſtatute of 
non- reſidence is a beneficial Jaw, and, though a penal one, has 
received a ſtrict conſtruction againlt ſuch as have oft:nded, 
A clerg man- with cure of fouls is bound, not only by the 
canon law, but in conſcience, to attend his duty in perſon, if 
he can. By experience it was found, that neither conſcience 
nor canon law were ſufficient to bind the clergy to a due ob- 
fervance of their parochial duty; but they left it to be done by 
poor curates, hired at finall ſalaries. It would be a ſtrange 
argument to fay, that perſons of that deſcription could poſſibly 
maintain the hoſpitality which the ſtatute had in view, and 
which ous ht to be kept up. The ftat. 21 Hen. 8. c. 13. was 
made to remedy this grievance z and the words are general, 
« that every ſpiritual perſon, &c. ſhall reſide in, at, and upon 
his benefice;“ it does not ſay in, at, and upon his parſonage- 
houſe. The word benefice was indeed formerly uſed. to denote 
certain portions of land, given by lords to their followers for 
their maintenance; but now it is a general term for any eccle- 
ſiaſtical living or preferment. In this caſe, the benefice is a 
parſonage or vicarage, and. the general words uſed by the act 
might be ſatis fied by his reſiding any where upon the living, 
However, authorities as far back as the time of E/:zabeth ſay, 
that that conſtruction does not anſwer the end, but it muſt be 
a reſidence in the parſonage-houſe. It is a remedial and bene- 
ficial law, both for the pariſh and the ſucceſſor; and caſes have 
been determined, where, though the parſon lived within twenty 
yards of the parſonage-houſe, and though he had a ſervant who 
ſlept in it {2 Brownlow, 54.), yet it was holden not to be a 
legal and ſufficient reſidence. Ir is true, the law ſays, that in 
all reſtrictions impoſed, impoſſibility is an excuſe ; but then it 
muſt be performed cy pres. - If there has been no parſonage- 
houſe from time immemorial, it is moſt certain that the parſon 
cannot live in it. What then? The next thing to be done 15, 
to come as near to it as he can : he muſt live ſomewhere in the 
pariſh ; his conſcience obliges him to do ſo. The canon aw 
requires it, and this ſtatute enforces the obligation under 2 
penalty. It is faid, that in La v. [bbe!/on, I did ſay, “ that 
if there was no parſonage-houſe, the parſon might reſide where 


he pleaſed, ante, p. 314; but it is clear that muſt mean _ 
| 8 where 
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where in the pariſh ; any other conſtruction would be a ſhame- 1 
{ul evaſion of the ſtatute. Here there is no parſonage-houſe; i 
but the want of a parſonage-houſe is no excuſe for reſiding out -*Þ 
| of the pariſh entirely; and, thereiore, there muſt be judgment | 
ſor the plaintiff. 1 
But a curate of an augmented curacy by Queen Anne's Jenkinſon gui 9 
bounty is not liable to the penalties of tha 21 H. 8. c. 13. for 3 . homas, 1 N 
ron: reſidence. An action of debt for the penalty given by the 3a Geo 3. B.R. *] 0 
21 H. 8. c. 13. (called the ſtatute of non-reſidence), was 4 Ter. Rep, bs. "I 
brought againſt the def-ndant, as curate of the chapel of Stal- | | 
mine, which was ſtated in the declaration to have been aug- 224 
mented by Queen Aune's Hounty. And, after verdict for the ' 16 
plaintiff, a rule was granted, to ſhew cauſe why the judgment 1 
ſke1'd not be arreſt:d, oN THE GROUND that an augmented | 
curacy was not within the operation of the ſtatute of non= {4 
reſidetice. The ſtatute 21 H. 8. c. 13. 1. 26. enacts, & that i 
25 well every ſpiritual perſon now being promoted to any arch- 6 
deacoriry, d-aury, or dignity, in any monaſtery or cathedral | | 
church, or other church, conventual or collegiate, or being be- | 
neficed er) with any parſonage, or vicarage, as all and every 1} 
ſpiritual perſon or pe:ſ>ns which hereafter thall be promoted to 1 
auy of the ſaid dignities or benefices with any parſonage or 
vicarage, ſhall be perſonally reſident, and abiding in, at, and 
upon, his ſaid dignity, prebend, or benefice, &c. otherwiſe he 
hail forfeit, &. PER CuRIAM : If we had the power of 
legiſlation, perhaps we ſhould think it proper to ex end the pe- 
nalties created by the ſtatute of Hen. 8. to all benefices with 
cute of ſouls. But, as it is our duty to expound, and not to 
make, acts of parliament, we muſt not extend a penal law to 
other caſes than thoſe intended by the legiſlature, even though 
we think they come within the miſchief intended to be reme- 
died. The words of the ſtatute of Heu. 8. are & beneficed 4 
with any parſonage or vicarage:“ but this is neither a par- | 
ſonage or a vicarage. For wile purpoſes augmented curacies 
are made perpetual cures and beneiices by a ſubſequent ſtatute, 
G. 1. in order that ſuch curates may be perpetual corpo- | ©: 
rations ; but the act does not go on to ſay that they ſhall be i 
conſidered as parſonages or vicarages; if it had, the former law | | 
would have extended to them. Theſe curates are ſtill bound 
by the canon law to reſide on their benefices ; but I do not 

think that they are liable to the penalties of the {tatute of 

Hen. 8. for non- reſidence. Per Curiam : Judgment arreſted, 
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(1) Vide 3 Burn's Esel. Larzr, 28a, tit. Reſidence, where he takes the f 
words to be * benefices with any par ſonage, &c. which he ſuppoſes to 4 
de a miſtake, either in the 1ecord or trantc;ipt, and that it ought to be 
beneficed;“ and it is accordingly fo written in Raunington's edition of 4 
tac Statutes. f 


And 
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Doe ex dim. And a ſequeſtration upon a fl. fa. of a benefice with cure, i 
| Rogers v. Mears, no excuſe for the non-reſidence of the incumbent z and a lea 
Tr. Ter. OS 

34 Geo. 3. B.R. thereof made by him is, on account of ſuch abſence, void by 
Cowp. 129, ſtat. 13 Eliz. c. 20. ſ. 1,—In ejectment brought to recover 


two rectories, upon a caſe reſerved for the opinion of the Cour, 


the facts were as follows: That upon the gth of Maj | 


1766, the rector, in purſuance of an agreement, and in conh. 
deration of 360l. demiſed the rectories in queſtion to the leſſor 
of the plaintiff for ninety-nine years, if the rector ſhould ſo 
long live, for the purpoſe of ſecuring to the leſſor of the plain- 
tiff an annuity of 60l. per annum, with a power of entry, and 
| likewiſe a power of diſtreſs and ſequeſtration, if the annuity 
were in arrear. That the annuity was in arrear, that the rectot 
bſconded in December, 1770, and had not been reſident 
| ſince.” No witneſs was called on the part of the defendant, 
but it was admitted that he was in poſſeſſion under a ſequeſtra- 
tion. A verdict was found for the plaintiff, ſubject to the 
opinion of the Court upon the following queſtion : « Whethet 
the deed and the leaſe under which the plaintiff made his title 
was void by the ſtatute 13 El. c. 20?” Lord Mansfield: 
This is a very clear caſe. A ſequeſtration under a fer! facias 
is no impediment or prevention to the ſerving a cure; and, 
therefore, the non-reſidence is a clear avoidance of the leaſe. 
Per Curiam : Let a nonſuit be entered, and the poſtea be deli- 
vered to the defendant. 
| 3 v. Pie In this caſe the queſtion was, Whether more than one penalty 
enſon, clerk, | i . 
Tr. Ter. for non- reſidence can be recovered in one year; and, if ſo, 
13 Geo. 3. C. B. whether ſeveral counts are neceſſary in the declaration? but 
2 Wil. 96. it was not determined. — This was an action on the ſtatute 
21 Hen. 8. c. 13. ſect. 26. for the penalty of 1ol. a month 
for non-refidence. There were eleven counts for non. reſidence 
for eleven ſingle months, and a twelfth for abſenting himſelf 
two months together. The defendant had pleaded the gene- 
ral iſſue, il debet, in the vacation; and now moved for 2 
reference to the prothonotary to ſtrike out the ſupernumerary 
counts. The queſtion made was, F more than one penalty cal 
be recovered for non-refidence in any one year? the ſtatute pro- 
viding, that if the party be abſent for one month together, or 
two months at ſeveral times, in any one year, he ſhall forfeit 
for each default 1ol. Whereas in the ſame ſtatute, ſect. 1. 
30 and 32. the forfeitures for farming lands, or keeping 
tan-houſes or brew-houſes, is ſo much for every week or 
month. And, if more than one can be recovered, whether 
the whole may not well be compriſed in a ſingle count, as in 


the precedents cited from Cro. Car. 146. Moor, 540. Rafe 


Enlr. 599. 1 Lutw. 138. Sav. 32. The Court would not 
determine ſuch a queſtion in this collateral way, but recom- 
mended to the parties, and they conſented, that the 1 
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ſhould be reduced to three counts: one for the month of 
Auguſt, 1772; another for the remaining ten months; and 
the third for abſenting himſelf two months together; and the 
former rule was diſcharged. | 
In actions for non-reſidence, it is ſufficient to prove the Revan qui ram 
defendant in poſſeſſion of the church, without proving pre- 2. Williams, 
| ſentation, inſtitution, and induction.— This was an action for een 1. ER. 
| non-refidence ; and the fingle queition was, Whether the 5 Ter. Rep. 635. 
plaintiff, in order to maintain this action. mult prove admifſion, 
inſtitution, and induction? The plaintiff did prove ſeveral 
acts done by the defendant as parſon of the pariſh, ſuch as re- 
| ceiving the tithes, ſerving the church, and acting in other 
reſpects as parſon. But the plaintiff was non- ſuited. Lord p 
MAN$sFIELD, Ch. J.—Nothing can raiſe any difficulty in this 
caſe but a number of -preciſe authorities. All evidence is ac- 
cording to the matter to which it is applied, and the perſon 
againſt whom it is uſed. Againſt a third perſon there might 
be ſome reaſon for the objection; but, as againſt the man him- 
{elf, his own letters, receiving tithes, and cutting timber an 
the glebe, are deciſive. | 


Riot. 


F ſix are indicted for a riot, two die before trial, two are Rex v. George 
acquitted, and two are found guilty, the judgment ſhall not Scott fan- 

be arreſted; for, the jury having found two to be guilty of a Nic. Te. 

riot, the Court will intend that it muſt have been together 2 Geo. 3. B. R. 

with thoſe two who died, who have never been tried, as it 3 B. +262. 

could not otherwiſe be a riot. : „ 

Perſons preſent, aiding and abetting, are principals in the 3 ». Joha 

ſecond degree, and are within the riot act, and ouſted of clergy. Royce, ta. Ter. 

—The defendant had been indicted for a capital felony, as a 7 Geo. 3. B. R. 

principal in the ſecond degree, at a ſeſſion of oyer and terminer, “ . 2073. 

holden before the commiſſioners under a ſpecial commiſſion ; 

for that he and divers other perſons, to the number of one hun- 

cred perſons and more, whoſe names are unknown to the 

Jarors, after the laſt day of July, 1715, to wit, on the 27th of 

September, 6 Geo. 3. with force and arms, unlawfully, riot- 

ouſly, and tumultuouſly, did aſſemble together, to the diſturb- 

ance of the public peace; and being ſo aſſembled together, 

then and there unlawfully, and with force, felonioufly did begin 

to demoliſh and pull down a dwelling-houſe of Robert Marſh, 

Robert Harvey, Feremiah Foes, Robert Rogers, William Officy, 


Samuel 
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Sammel Wiggett, Richard Wright, Henry Kitt, Charles Mart, 
Nathaniel Roe, Iſaac Lillingtom, and John Wiodrow, ſituate, 
&c. againſt the peace, &c. and againſt the form of the {1) 
{ſtatute in ſuch caſe made and provided. THE juky find hin 
not guilty, as to all the counts but the ſecond ; and as to the 
ſecond count (which is the one above mentioned), they fd 
that the ſaid Jan Royce and divers other perſons unknown, to 
the number of one hundred perions and more, did, at the time 
and place in the ſaid ſecond count charged, with force and arms, 
unlawfully, riotouſly, and tumultuoufly, ailemble together, to 
the diſturbance of the public peace; and, being fo aſſemblec, 
that divers of the, faid perſons unknown did then and there, 
with force and arms, unlawfully, and with force feloniouſly, 
begin to demoliſh and pull down the dwelling- houſe in the {ad 
ſecond count mentioned, in manner and form as in the ſaid 
ſecond count is ſpecified ; and that, at the time the ſaid perſons 
unknown ſo began to demolith the ſaid dwelling-houſe, the ſaid 
Fehn Royce was then and there preſent, and did then and there 
encourage and abet the ſaid perſons unknown in beginning to 
demoliſh and pull down the ſaid dwelling-houſe, by then and 
there ſhouting, and uſing expreſſians to incite the ſaid perſons 
unknown ſo to do. But the jury further find, that the ſaid 
Fohn Royce did not with force begin to demoliſh or pull down, 
or do any act with his own hands or perſon for that purpoſe, 
otherwiſe than as aforeſaid. The indictment was founded on 
the act of 1 Geo. 1. ſtat. 2. c. 5; and the queſtion was, 
6 Whether he was a principal in the ſecond degree, and, as 
ſuch, ouſted of clergy by this ſtatute ?*? For the priſoner it 
was urged, 1ſt, That this ſtatute is reſtrained to thoſe who 
actually commit the felony ; 2dly, That this finding does not 
draw the defendant within the deſcription of a principal ottcncer 
in the ſecond degree; for, that all ſtatutes which take away 
clergy ought, in favorem vite et privilegii clericalis, to be con- 
{trued literally and ſtrictly. 2 Hale's Hift. P. C. 335. Lord 
MansFIELD recommended to the countel to enquire whether 
they could find any authorities or precedents of cafes, where 
the word * aiding” was omitted in a ſpecial verdict (2). He 
obſerved that & aiding?” docs not neceſſarily imply that the 
perſon actually did any thing: the mere preſence may be an 
aiding (as in taking a prize at fea). The number of perſons 
preſent and inciting deters others from oppoting, though the 
perſons prefent and inciting may not do any particular and per- 
ſonal act themſelves. On the laſt day of the term the defend- 


* — . L 
- —_—_— —— 


(1) Vide 169. 1. ſtat. 2. c. 8. 

(2) The word „ aiding?” was originally inſerted in this ſpecial ver- 
dect, bur {truck out by the judge (Mr. Juſtice Gorld ), who tri-d the 
cauſe, 
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unt was brought up, and Lodr MANSFIELD then faid, There 


was no doubt but that principals in the firſt, and principals in 
| the ſecond degree, were all equally felons, without benefit of 
clergy. Before this ſtatute, t ey were (for this offence) all 
guilty of miſdemeanors only, and all equally guilty. The 4th 
ſection of the act ſays, Every ſuch demoliſhing or pullin 
| down, or beginning to demoliſh or pull down, ſhall be 5 
| felony, without benefit of clergy ; and the offenders therein 
ſhall be adjudged felons, and ſhall ſuffer death, as in caſe of 
felony, without benefit of clergy.” But it leaves the evidence 
| to the law, and by law they are all equally actors. The being 
principal in the firſt, or principal in the ſecond degree, relates 
to the priority of trial. 85 there is no doubt on the act, but 
that all are guilty, the aiders as well as thoſe who perpetrate 
the act. The acts that take away clergy turn upon another 
| point, viz. Whether they meant to diſtinguiſh the offenders, 
and ſingle out ſome as being under more aggravating circum- 
{ances than others, and diving more puniſhment than the 
rſt, as in caſes of rape, buggery, and other common-law 
offences, So on the ſtatute of ſtabbing, 1 Fac. 1. c. 8. (upon 
which the caſe of The King v. Page and Harwood was deter- 
mined, in Style 86). I have no doubt but that the intention of 
that ſtatute was to diſtinguiſh the perſon who actually gave the 
fab, His caſe differs from the reſt, in point of aggravation. 
Therefore, 1 am clear that the ſtatute ſo meant. The pick- 
pocket act, 8 Elix. c. 4. ſ. 2. is colourable; not fo ſtrong, nor 
ſo clear as that of ſtabbing : that may be liable to doubt. 
© Clam et ſecrete,” ſuppoſe that the perſon might not be privy 
to the private manner of doing. it. In the Black-act, 9 Geo. 1. 
e 22. the words are, If any perſon, &c. ſhall unlawtully and 
maliciouſly kill, maim, or wound any cattle, &c. every perſon fo 
offending being thereof lawfully convicted, ſhall be adjudged 
zvilty of felony, and ſhall ſuffer death, as in caſes of felony, 
without benefit of clergy.” And yet in the caſe of S:mms, at 
Glouceſter aſſizes, 1749, for ſtabbing a man, Mr. Juſtice 
Filer had a doubt whether the ſtatute did not confine the 
offence to the perſon killing: but the other eleven judges held 
the other to be as criminal. And that determination was 
tight. Therefore there is no doubt, if it ſtood upon general 
teaſoning. But though we are all clear, “ that principals in 
the ſecond degree are indictable as principals; yet we have 
great doubt on this ſpecial verdict, as to the particular finding; 
or, indeed, „ whether it finds any thing material at all.“ 
Therefore this point ſhall be ſpoken to on the firſt day of next 
term, The jury cannot find evidence: they muſt find facts, 
ln the caſe of M:fenger, Green, Bedell, and others, in Kelyng, 
78, 79, it was agreed, that a finding of all evidence, and no 
at, was not ſufficient ; that being aiding and affiſting is a 
matter of fact, and ought to be expreſsly found by the jury; 
Vol. V. | Y | 5 and 
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and that a verdict, which only finds “ that the defendang 

were preſent,” but finds no particular act of force commit 

by them, is not full enough for the Court to judge upon. No 

I doubt whether this ſpecial verdict has found any thing more 

than being preſent. I doubt whether they have found th 

this man was aiding and aſſiſting. What the jury ſpecial 

find is, „that he did then and there encourage and abet, by 
ſhouting and uſing expreſſions to incite, and not otherwils; 

not with force, or by any perſonal act. They do not ful 

him ready to aſſiſt, nor do they uſe any words to find him aid. 

ing and aſſiſting, which are neceffary words to be inferted in 

a verdict, to charge offenders as principals in the ſecond c- 

gree, Therefore let it be ſpoken to, on the firſt day of next 

term, upon the queſtion, „What is found by this ſpecial ve. 

dit ff” ASTON, J. and HEW IT, J. concurred. ADpjouRNtn, 
Accordingly, on the 6th of May, 1767, the ficft day of thi 
Eaſter term, this ſpecial verdict was argued a ſecond time, 
Lord MANSFIELD, Ch. J.— We will think of it, and git 
notice when we are ready to give our opinion. CUR. adviſci? 
wilt. Afterwards Lord MANSFIEIL D delivered the refolution 
of the Court: The queſtion intended io be left to the opinion 
of the Court upon this ſpecial verdict was, Whether perſons 
preſent, aiding and abetting the others unknown, in beginning 
to demoliſh and pull down the dwelling-houſe (who are calle 
principals in the ſecond degree) were within this ſtatute!” 
And we were all of us of opinion © that they were;” and we 
are all very well ſatisfied that we were right in our op'nion, 
But then a queſtion was ſtarted, Whether the fact of aiding 
or aſſiſting was at all found by this ſpecial verdict, as it 1s 
worded ?** the words of it goitig no further than encouraging 
and abetting. The doubt aroſe on what is ſaid in the caſe cf 
MHeſſenger, Green, Bedell, and others; and, whether the objec- 
tions that prevailed in thoſe caſes, to the want of fuinels and 
ſufficiency in the verdict, might not prevail in this. Anda 
doubt particularly aroſe on the omiffion of expreſsly adding the 
word “ aiding;“ for, though the evidence which the jury 
ſtates in the ſpecial verdict were admitred to be fufficient to ſup- 
port ſuch a finding, if they had gone on to draw the conclution; 
yet this was faid to be no more than a finding of mere evidence, 
without drawing 7. concluſion from it. And it was faid too, 
that even the finding his being preſent, encouraging, and 
abetting, by ſhouting and uſing expreſſions to incite,” was quz- 
lified by the negative finding which follows it, „that he cid 
not with force begin to demoliſh or pull down, or do any act 
with his own hands or perſon for that purpoſe, otherwiſe than 
as aforeſaid.” Tenderneſs ought always to prevail in criminal 
caſes ; ſo far, at leaſt, as to take care that a man may not ſufter 
otherwiſe than by due courſe of law, nor have any hard{b 


done him, or ſeverity exerciſed upon him, where the conftruce 
| x | tion 
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tion may admit of a reaſonable doubt or difficulty. But ten- 


derneſs does not require ſuch a conſtruction of words (perhaps 


not abſolutely and perfectly clear and expreſs) as would tend to 
render the law nugatory and ineffectual, and deſtroy or evade 
the very end and intention of it; nor does it require of us, that 
we ſhould give into ſuch nice and ſtrained critical objections as 


ae contrary to the true meaning and ſpirit of it. But, how- 
ever, there being a doubt raiſed upon this ſpecial verdict, we 


have conſidered of it, and taken time to form our opinion and 
etermination upon the validity of the objections. And we are 
all of opinion that the verdict is ſufficient to find this man a 
principal in the ſecond degree. Aiding is an equivocal term; 


| but abetting certainly makes him a principal in the ſecond de- 


gree. It is true, that the word © aided *? is not expreſsly uſed 
in this ſpecial verdict; but it is found “ that he was preſent, 
and did then and there encourage and abet, by ſhouting and 
uſing expreſſions to incite.” ' The jury have poſitively found 
the concluſion, & that he did encourage and abet. They have 
allo found how he encouraged and abetted, viz. © by then and 
there ſhouting and uſing expreſſions to incite the perſons to do 
the act. But this latter finding cannot vitiate their former 
concluſion, & that he did then and there encourage and abet.“ 
[tis objected, that this is not the whole of what they find; for, 
they find further, © that he did no act with his own hands or 
perſon for that purpoſe, otherwiſe than as aforeſaid.” And it 
is true, that they have ſo gone on, and added this further find- 
ing. But it is alſo as true, that they have found “ that he was 
then and there preſent, and did then and there encourage and 
abet the ſaid perſons unknown, in beginning to demoliſh and 
pull down the ſaid dwelling-houſe, by then and there ſhouting 
and uſing expreſſions to incite the ſaid perſons unknown fo to 
do,” Mr. Cox very ingeniouſly obſerved, that, in point of gram- 
mar, the jury have only found him to have abetted “ by ſhout- 
ing and uſing expreſſions to incite the {aid perſons unknown 
to ſhout; for, that © ſhouting ?” is the laſt antecedent to the 
words “ fo to do.“ But we are all of opinion, that there is 
really no colour for that conſtruction: it will not hald, either 
in regard to the obvious and manifeſt ſenſe and meaning of the 
ſentence and its context, or in point of grammar. « So to do” 
is & to do the act; which act is, two or three times over in 
this fame ſentence, ſpecified and deſcribed to be * beginning to 
demoliſn and pull down a dwelling-houſe.” This verdict we 
hold to be ſufficient to find this man to be a principal in the 
kcond degree. The jury have expreſsly found, that he en- 
couraged and abetted the offenders, in doing the criminal act 
mentioned in the indictment ; they have found how he encou- 
raged and abetted them, and have ſpecified the particular cir- 
cumſtances of his doing fo: and theſe circumſtances amount to 
*idence of it; they are, in point of law, evidence ſiifficient to 

T 2 | prove 
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324 


does not ſpecify him by name. In the commiſſion of on and 


prove © that he did encourage and abet them.” Therefore 


there lies no objection, in point of form, to the ſpecial verdid. 
He was preſent, encouraging and abetting perſons unknown, 
-to the number of one hundred and more, with force and arms 
unlawfully, riotoufly, and tumultuouſly aſſembled together, to 
the diſturbance of the public peace, in feloniouſly, with force 
and arms, unlawtully and with force beginning to demoliſh and 
pull down a dwelling-hcuſe ; and, therefore, he is a principal 
in the ſecond degree. But it is reafonable that he ſhould have, 


and, therefore, let him have time to conſult his counſel, «© Whe. 


ther there can be any objection taken in arreſt of judgment.” — 
A RULE WAS MADE ACCORDINGLY, And being now 
brought to the bar, his counſel mentioned ſome objections to 
the record, in arreſt of judgment: iſt, The commiſſion of 
aol-delivery, as ſet out, does not fhew that Mr. Juſtice 
EWITT (before whom he was tried) was of the guorum: it 


terminer, it is ſtated “ that he was of the guorum ;* but the 
commiſſion of gao]-delivery does not ſhew it. 2d objection, 


Here does not appear to have been any iſſue joined; but, im- 


mediately after the plea of not guilty, and without any iſſue 
Joined, proceſs is awarded. In Mactallye's caſe, 9 Rep. 64. a. 
(which was at a ſefſion of gaol-delivery at the Old Bailey) 
iſſue is joined upon the record. { But they owned it to be the 
practice, that iſſue does not, in ſuch caſes, uſe to appear upon 


the record, to have been joined; nor is it the practice at the 


Old Bailey.] 3d objection, The juſtices of gaol-dclivery are 
only ſaid to be « aſſigned to deliver the gaol;“ but it does not 
ſhew by whom they were aſſigned, neither does it ſay that 
James Hewitt, eſq. was one of them. And yet the ſtatute of 
27 H. 8. c. 24. f. 2. requires that juſtices of gao]-delivery 
hall be made under the great ſeal; and in Hob. 13g. they are 
called the king's juſtices. Here, they are neither ſaid to be 
by letters patent, nor to be juſtices -* of our lord the king,” 
atſigned, which is the leaſt that ought to have been ſaid in the 
deſcription of them. 4th objection, Ihe Court cannot pals a 
judgment upon this man, becauſe the record is incomplete; 
for the jury are charged to inquire againſt three, and three 
have pleaded not guilty; but it do.s not at all appear what 1s 
become of the other two. It ought to have appeared upon 
this record, whether they were convicted or acquitted; and 
what has been done upon thoſe indictments. In Ju. 106. 
Drury v. Dennis, in treſpaſs againft hure end feine, for beating 
the plaintiff's mare; the jury found © that the wife beat it.“ 
This was holden to be an unperfect verdict, the huſband being 
neither acquitted nor condemned. IHE Cour were clear 
there were no grounds for any of them: 1, It is not necetlary 
to ſet out the commiſſion of gaol-delivery at large; it is meſe 


matter of deſcription. In the commiſſion of ger and n 
| ! 
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it is (of whom our ſaid U the king wills that the ſaid Sir 
Henry Gould, or 2 Hewitt, eſq. ſhall be one.” 2d, Joiu- 


ing ore tenus, and inſtanter, no iſſue is joined (1). The de- 
fendant ſays, I am not guilty, therefore let me out of priſon.” 


And if he is not found guilty, he is to be delivered out of pri- 


fon. 3d, It ſufficiently appears, upon the whole record, that 
they are the king's juſtices; and they can be aſſigned by 


| nobody but the king. 4th, There was no need to take any 
| notice of the other two. The certiorari only requires the re- 


turn of the indictment and ſpecial verdict as to this man; the 
record is complete, as far as the requitition of the writ of cer- 
torari goes. The caſes of each are ſeveral. He is not 
charged as an acceſſary: then, indeed, it might have been a 
different cale; but the caſes of theſe defendants are diſtinct 
and ſeparate ; therefore, it was not neceliary to return what 
was done as to the reſt, or to take any notice of them. Where- 
upon the defendant being firſt aſked, „What he had to ſay 
why judgment ſhould not be pronounced upon him, and ſen- 
tence awarded againſt him?“ YATES, |. the ſecond judge of 
the Court (after a very proper expoſtulation with the defend- 
aut, to convince him of the enormity of his crime, and a very 
ſerious and pathetic exhortation to repentance, as he could have 
but ſmall or no hope of mercy) pronounced ſentence of death 
upon him. Lord MANSFIELD then alked Mr. Attorney- 
general, «What he had to pray, as to the time and place of 
execution?” who anſwered, that he had nothing particular to 
pray, as to either. Whereupon, per CUR'. a rule was made 
for his (2) execution on this day fortnight, at (the (3) uſual 
place) St. Thomas a Watering's, in Surrey. 


— 


If perſons, riotouſly aſſembled, demoliſh the doors and win- Ratcliffe v. 
dows of a houſe; and having thus riotouſly obtained an entrance den . 
into the houſe, deſtroy the goods and furniture in it, the hun- 1 Geo. pe. 
red are anſwerable in an action on the ſtat. 1 Geo. 1. c. 5. ſ. 6. Coup. 435. 


for the damage done to the furniture, as well as to the houſe. 
—This was an action on the caſe, on the ſtat. 1 Geo. 1. ſtat. 2. 


—— 


— 


(1) See Raſtall's Entries, Cokr's Entries, Tremaine's Entries, particu- 
arly Tremaine's Entries, 286, 287, R-x v. Doughty et al. Purchaſe's caſe, 
3 nn, State Trials, vol. 8. p. 286, 287. 

(2) He never was executed, neither was he pardoncd ; he died in the 
Aing's.bench priſon, io Feb. 1771. | . 

(3) N.B. He was in cuſtody of the marſhal of this court; in which 
ale this is the uſual place of execution. See the caſe of the two Abe, 
n 1 ra. 53 3. (father and ſon), P. 9 Geo. 1. who were executed there z 
"ugh it is ſaid, in a book commonly called 8 Mod. (p. 146), © that 
ty were executed at the common gallows in the county of Surrey.” 


3 . 5. 


ual, or neceſſary, for it to appear upon the 
| record, in cafes of this kind, at a ſeſſion of oyer and ferminer. 
| And upon a commiſſion of gaol-delivery. which is a proceed- 
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c. 5. ſect. 6. againſt the bunden of Weſt Derby, in the county Lg 


of Lancaſter, for damages done to the plaintiff's houſe and fur. 
niture by rioters. The declaration conſiſted of two counts: | b 
firſt, That more than twelve perſons riotouſly aſſembled them. ö 
ſelves, and demoliſhed the plaintiff's dwelling-houſe in part; d 
ſecondly, For demoliſhing part of a certain other dwelling. t 
houſe of the plaintiff, together with the goods and chatteis of uu 
the plaintiff then and there being in the dwelling-houle, and F 
wherewith the ſaid dwelling-houſe is furniſhed. The defend. it 
ants pleaded not guilty; upon which iſſue mar Before 3 
the trial came on, the attornies for the plaintiff and defendants . 
entered into the following agreement, which was afterwards tc 
made a rule of court: That a verdict ſhould paſs againf 
the defendants on the firſt count, for the ſum of 381. 8s. 9, th 
being the amount of the damages ſuſtained by the plaintiff, by p! 
the demoliſhing in part his dwelling-houſe ; and, on the ſecond | ar 
count, for the ſum of 128]. 188. 11d. being the amount of the in 
damages ſuſtained by him in the demolition and Joſs of ſundiy W 
goods and furniture. his property, then and there deſtroyed by to 
the ſaid rioters, ſubjeCt to the opinion of the Court on the fol- in 
lowing caſe :—The plaintiff was a joiner in the town of Liver. Te 
pool, but had lately been concerned in the African trade. In e 
Auguſt, 1775, ſome ſailors in the town of Liverpool cauſed a tit 
great riot, and the plaintiff being very aCtive in attempting to he 
ſuppreſs it, the rioters threatened to attack his houſe : but he, Mn 
having iutimation of their intention, ſecured his doors and win- d 
dow-ſhutters in the beſt manner he was able. However, the = 
rioters, armed with different forts of weapons, ſuch as guns, th 
cutlaſies, and bludgeons, determined to do all the miſchief they th 
could; and, on the 29th of that month, being aſſembled, to the of 
amount of hundreds, amongſt whom were fifty or ſixty ſailors, nc 
armed in manner aforeſaid, broke open the window-ſhutters, iN 
forced the door, and demoliſhed a great part of the dwelling- . 
houſe of the plaintiff, to the amount, upon a moderate compu- for 
tation, of 381. 8s. gd. ; and having, in this riotous manner, * 
obtained an entrance into the houſe, they deſtroyed the furniture * 
and houſchold goods of the plaintiff, to the amount of 128] * 
188. 11d. upon a moderate computation.” It is alleged, on the ec 
part of the plaintiff, that the damage to the furniture was con- l 
ſequential to the demolition of the houſe in part as above * 
ſtared. On the part of the defendants it is alleged, that th? ch 
damage done to the goods and furniture is a ſubitantive and x; 
ſeparate injury, and not provided for by the ſtatute 1 Ges l. in 
c. 5. ſ. 6. ThE QuEsTIONS were two: 1ſt, Whether the ke 
| plaintiff was entitled to recover damages for the deſtruction of be 
the furniture? 2dly, Whether he was entitled to coſts ? Lord af 
Aensfield, Ch. J. faid, The general principle is decided, that the 1 
party grieved is always entitled to coſts, as in an action for It 
falſe return of a member of parliament, and in many other caſes he 


that 
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| thar might be put. As Tod, J.— This is a remedial, not a 
penal law, and ſo is the ſtatute of Minton, 13 Hd. 1. Here 
the plaintiff is the party grieved, therefore clearly entitled to 
coſts, Lord Mansfield, Ch. J. If an outrage like the preſent is 
done by an armed force, aſſembled together to the number of 
twelve, it alters the nature of the offence: it was before only a 
| treſpaſs, but being done by an armed force, the legiſlature 
| thought the confequences ſo dangerous, that they have enacted 
it ſhall be felony, and have made it capital. If the act had 
neyer been made, the treſpaſſers would have been liable to an- 
ſxer for the whole injury in damages. To encourage people 
to reſiſt perſons thus riotouſly aſſembled. and to reward thoſe 
who, by doing their duty, ſhall have incurred their reſentment, 
the ſame law has made a further proviſion, that, as the treſ- 
paſſers are to be hanged, the country ſhall pay the damages; 
and this, by way of inducement to the inhabitants to be active 
in ſuppreſſing ſuch riots, which it is their duty to do, and 
which being thus made their intereſt too, they are more likely 
to execute. This is the great principle of the law, that the 
inhabitants ſhall be in the nature of ſureties for one another. 
Itis a very ancient principle, as old as the inſtitution of the 
decennaries by Alfred, whereby the whole neighbourhood or 
tithing of freemen were mutually pledges for each other's good 
behaviour. The ſame principle obtains in the ſtatutes of hue 
and cry. It is the principle here. The ſtatute fays, the hun- 
dred ſhall be anſwerable in damages, occaſioned by ſuch de- 
moliſhing, or beginning to pull down and demoliſh. What is 
the caſe here? The whole is one act. The mob force in at 
tie doors and windows, and by one continued act deſtroy part 
of the houſe, and many of the goods. There is no diſtance in 
point of time, but it is one continued act without intermiſſion, 
What was the jury to do? To eſtimate the damage occa- 
toned by the act. If a witneſs had given evidence that he had 
ſeen a perſon taking down the glafles, &c. would not that have 
been evidence of ſuch perſon being a party concerned in pulling 
down the houſe ? By the deſtruction of the furniture, the da- 
mages ſuſtained are of a larger amount ; but the hundred is 
equally liable : it would be a very critical diſtinction indeed to 
lay, that where a houſe is pulled down, it is no part of the 
damages ſuſtained to pull down the glaſſes, &c.; or, if a 
church is demoliſhed, to pull down the pulpit. It is going.on 
a verbal adherence to the words, without regard to the mean- 
ing. If there had been any diſtance of time, or if the goods had 
been carried out of the houſe and then deſtroyed, it might have 
been a different thing, becauſe that would have been a diſtinct 
act. But there is no drawing the line in this caſe, between 
actually demoliſhing the houſe and deſtroying the furniture. 
t comes therefore very near the caſe of pulling down the whole 


honſe, and thereby cruſhing the furniture. Aton, Juſtice. — 
I 4 | The 
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The object and principle of this act was, to transfer the 4. 
mages occaſioned by the treſpaſs, from the rioters to the hun- 
dred; to make it felony in the offenders themſelves, and to put 


the party injured in the fame ſtate as before. It is a remevial- 


law, and ought to be extended. Aſphurſi, Juitice : If the 
houſe had been burned, there could have been no doubt; and 
here it was all one continued act: therefore the hundred i; 
liable for the damage done to the goods, as well as for that 
which was done to the houſe. Lord Mansfield: I fee in the 
caſe it is ſtated as if this were a conſequential damage. But it 
is not: it is the very act. If the rioters had broke down the 
doors and demoliſhed the windows and left the houſe, and 
afterwards ſomebody had come in and deſtroyed the furniture, 
there it would have been conſequential damage, But I con. 
ſider this as one cintinued act, and the ſame as if the goods had 
been deſtroyed by pulling down the houſe. Per Cur. Prjtca 
to be delivered to the plaintiff, 


Hyde v. Cogan So alſo in this caſe, it was decided, that if perſons, riotouſly 


et al. Tr. Ter. aſſembled, in part demoliſh and pull down a dwelling-houſe, 
ee 2 B. K. and, at the ſame time, deſtroy goods and furniture in the houſe, 
+ 48+ 9. although ſuch goods and furniture were not deſtroyed by mec 
of tne pulling down of the houſe, the hundred is liable. under 

+1 Geo. I. c. F. to yield damages for the deſtruction of the furs 

niture as well as of the houſe. —By the ſtatute of 1 Ges. 1, 

ſt. 2. c. 5. commonly called the Riot- act, it is made felony, 

without beneht of clergy, “ for any perſons unlawfully, riot- 

ouſly, and tumuituouſly, aſſembled together, to the diſturbance 

of the public peace, unlawfully, and with force, to demoliſh or 

pull down, or begin to demolith or pull down, any church or 

chapel, or any building tor religious werinip, certified and te- 

giſtered according to the ſtatute of 1 J. and A. ſ. I. c. 18. 

or any aweiling-houſe, barn, flable, or other out- huuſe, j. 4 
And by another ſcction of che tame ſtatute ( 6.) it is enact- 
ed, that, “ if any ſuch church or chap<], or any ſuch duildinz, 
&c. or any ſuch dwc:;ing-houſe, barn, ſtable, or out-houte, 

| ſhall be demoliſhed or pulled down, wholly, or in part, by any 
perſons ſo unlawfully, riotouſly, and tumultuoully, aſſembled, 
the inhabitants of the hundred in which ſuch damage ſhall be 
done, ſhall be liable to yield damages to the perſon or perſons 
injured and damnified by ſuch demoliſhing or pulling down, 
wholly, or in part, and ſuch damages ſhall and may be reco- 
vered, by action to be brought in any of his majeſty's courts 
of record at Weſtminſter, by the perſon or perions damnified 
thereby, againſt any two or more of the inhabitants of ſuch 
hundred; ſuch action for damages to any church or chapel, to 
be brought in the name of the rector, vicar, or curate of ſuch 
church or chapel, that ſhall be ſo damnified, in truſt for applying 
the damages to be recovered, in rebuilding or repairing ſuch 
church or chapel,”* (The damages recovered to be Jevied ws 
b enn iN 
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the inhabitants of the hundred, in the manner preſcribed by . 


the ſtatute 27 Elix. c. 13. in the caſe of actions againſt the 


hundred, by perſons robbed.) In conſequence of the riots in 


June, 1780, various actions were brought on this ſtatute, and 
in ſeyeral of them a QUEST1ON aroſe, how far the indemnity 
was meant to extend, whether it wat confined to the loſs ſuſtain- 
ed in the building merely, and the neceſſary and direct conſequences 
of jt. demalit)on, or, whether it was intended to reach aljo ſuch 
damages as aroſe from the deſiruction of furniture, and other pro- 
perty, by the rioters, at the time when they were employed in de- 
moliſhing the building itſelf. In three of thoſe caſes, ſpecial 
verdicts were found, with a view of bringing the queſtion to 
a ſolemn determination. One, in the Common Pleas, by 
WWiimot, one of the juſtices of the peace for Middleſex, v. 
Horton. The two others, viz. AZaberly v. Sergeaunt, and 
this in the King's-bench. Hyde was alſo a juſtice of the 
peace, and had been one of the moſt active magiſtrates during 
the riots, The defendants, in all the three actions, were in- 
habitants of the hundred of Offulſton, in which the city of 
Weſtminſter is ſituated. In this caſe of Hyde v. Cogan, the 
declaration contained four counts. The firſt charged, "That 
after the laſt day of July, 1715 (the day from which the act 
took. effect), and within twelve months before the exhibiting 
of the plaintiff's bill (1), divers perſons, 10 the number of twelve 
er mire (2), being then and there unlawfully, riotoufly, and 


tumultuouſly aſſembled, demoliſhed and pulled down part, to 


wit, the walls, doors, floors, tyling, roof, timber, ceilings, par- 
titions, windows, window-frames, window-ſhutters, hearths, 
chimneys, and chimney-pieces, of a dwelling-houſe of the 
plaintift, ſituate and being, &c. and in the faid hundred of 
Ollulfton, of great value, to wit, of the value, &c. in con- 
tempt of his preſent majeſty, and to the great damage of the 
plaintiff, and againſt the form of the ſtatute, &c. whereby, and 
by force of the ſaid ſtatute, an action had accrued to the 
plaintiff, being the perſon injured and damnified thereby, to re- 


cover againſt the detendants, then and {till being inhabitants 


ol the ſaid hundred, his damages, by him ſuſtained by the de- 


— — —_— —_— 


(1) By ſ. 8. of the Riot- act, * no perſon ſhall be proſecuted by virtue 
of this act, for any offence or offences committed contrary to the ſame, 
unleſs ſuch proſecution be commenced vt wrive months after the 
dence committed.” This provition ſeems only to extend to cr2minal 
proſecutions for the felony, yer the above part of the form of the declara- 


on is framed on an idea that the action againſt the hundred muſt be 


ought within a year. 2 D. 100. n. 1. 
( ) It is not perfectly clear, from the penning of the act, whether 
is neceſſary that there ſhould have been /wwetve vr more rioters, in order 
to entitſe the party injured to this a&/vn. According to the obvious con- 
e that number is not neceſſary to conſtitute e felony created by 
4. . 
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moliſhing and pulling down his ſaid dwelling-houſe as afore. 
ſaid.” — The ſecond count was for demoliſhing and pulling 
down part, to wit, &c. of a dwelling-houſe, “ together with 
divers goods, chattels, and furniture, to wit, &c. (enumerating 
various ſorts of furniture, bedding, plate, clothes, liquor, &c. 
then and there being in the ſaid laſtmentioncd dwelling-houſe 
of the plaintiff, and wherewith the ſaid laſtmentioned dwelling. 
houſe was then and there furniſhed, in contempt, &c. where. 
by, &c. an action hath accrued, &c. to recover, &c. his da- 
mages by him ſuſtained, by demoliſhing and pulling down the 
fame part of his ſaid dwelling-houſe.” The third was, in 
other reſpects, the ſame with the firſt, but concluded as the 
ſccond. The fourth was like the ſecond, except that it con- 
ciuded thus, & To recover, &c. his damages by him ſuſtained, 
by demoliſhing the ſaid part of his laſtmentioned dwelling- 


houſe, and the ſaid goods and chattels of the faid / lam, 
then and there being in the ſame laſtmentioned dwelling- 
houſe.“ The cauſe was tried before Aſphurſt, Juſtice, and 


the ſpecial verdict found: that divers perſons, to the number 
of twelve and more, &c. did in part demoliſh and pull down 
the dweiling-houſes of the plaintiff, in the ſecond and fourth 
counts mentioned, and that the ſaid perſons, being ſo riotouſly 
and unlawfully aſſembled as aforeſaid, did alſo, * at the fame 


time,“ demoliſh the goods, chattels, and furniture of the plain- 


tiff, in thoſe counts reſpectively mentioned, then being in the 
faid dwelling-houſes of the plaintiff, in thoſe counts reſpective- 
ly mentioned; and further, that the faid goods, chattels, and 
furniture were not, nor was any part thereof deftroyed by 
means of the pulling down and deſtroying of the faid dwelling- 
houſes, or either of them. Then there was a general aſſeſ- 
ment of the damages, © by reaſon of the pulling down and 


deſtroying in part of the ſaid dwelling-houſes in the ſecond 


and fourth counts,” at 10gol. ; a ſpecial aſſeſſment for da- 
mages in reſpect of the chattels, the goods, and furniture in 
the fame counts, at 8831. 38.; and a general acquittal on the 
frſt and third counts. The words © at the ſame time,“ in 
the verdict, had been ſubſtituted, by conſent, before argument, 
in the room of © then and there.” PER CURIAM, Wills, }. 


According to this verdict, we muſt conſider the demoliſhing 


of the goods and the pulling down of the houſe as one tranſac- 
tion, committed at one and the ſame time. The jury go ſtil 
farther, and ſay, that the goods were in the houſe, Then 
comes the negative part of the finding ; but that does not 
ſtate the deſtruction of the furniture to have been a ſeparate 
act. It was already found to be the ſame, The ſixth clauſe 
is remedial. It may be faid to be penal as to the hundred, but 
it is certainly remedial as to the ſufferer. The words are, that 
the inhabitants of the hundred in which ſuch damage ſhall be dont, 
fell be liable to yield damages to the perſon or perſons gore, by 
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ſuch demoliſping and pulling dnon. What damages? The 


value of the houſe is not the whole of the damage. The fur- 
niture may be worth twice as much as the building. The de- 
ciſion of the court of Common Pleas goes full as far as this 


caſe * there were in that caſe no negative words in the 


finding) for it extended the remedy to damages out of the 
houſe, But in Radcliffe v. Eden, there was what was tanta- 
mount to this negative finding, for it was not ſtated, that the 
houſe was demoliſhed or pulled down wholly or in part, and, 
if any thing is to be implied, it is rather, that the houſe itſelf 
was not demoliſhed in that caſe, at leaſt the windows, ſhutters, 
and doors were only ſpecified in the caſe, and it was not even 
ſtated, that the houſehold-goods were deſtroyed by means, or 


in conſequence, of the demolition of any part of the houſe. - 


It rather ſeerns, that the rioters merely broke open the doors 
and windows for the purpoſe of getting into the houſe. In 
point of policy, the conſtruction. contended for on the part of 
the plaintiff is certainly to be preferred, if the caſe were new, 
which itis not, I think the plaintiff entitled to recover for the 
furniture as well as the houſe. AsHHURST, J. was of the 
ſame opinion. If the demoliſhing of the furniture had been a 
ſeparate act, I agree that it would not have been felony, and 
that the ſuferer could not have recovered againſt the hundred. 
But here, being done at the ſame time, and in purſuance of 
the riotous tranſaction, it is to be conſidered as part of one 
and the fame act. It was not a neceſſary, but it was an im- 
mediate, conſequence of the demolition of the houſe. The 
purpoſe of the act is remedial, and, therefore, it ought to re- 
ceive a liberal conſtruction. Bull EER, J. The ſtatute is fo 
penned, that the words might poſſibly admit of two conſtruc- 
tions, and, therefore, it is material to conſider, whether it is 
penal or remedial ; becauſe there is a well-known difference in 
the rule of conſtruction, as applied to laws of the one fort, and 
of the other. Where they are remedial the interpretation is to 
be liberal, ſo as beft toapply to the end. But a law may certainly 
be penal in one part, and remedial in another (1); and that 
is the caſe here. There is no danger of the liberal conſtruc- 
tion of the remedial part being extended afterwards to the 
penal. The diſtinction has been too long eſtabliſhed for an 

apprehenſion of that fort. If the clauſe, upon which this caſe 
ariſes, is remedial, which I think it is, the moſt extenſive ſenſe 
muſt prevail; and jt was ſo held in both the caſes of Radcliffe 
v. Eden, and /{lmot v. Horion. A miſtaken idea, that the 
former caſe was not deliberately decided, was thrown out in 
the Common Pleas, and produced two arguments in the latter 


— — 


* * 


. — 18. 


(1) Bones v. Beoth, ante, vol. III. p. 6 56, 
| | „ caſe 
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cafe of Wilmot v. Horton ( r) : but it is not poſſible to diſtin. 
guith either of the two from this, on any fair principle. In 
5 1 the 


2 
* 
LY * 


— AB. — 
— 


(1) This was an action againſt two of the inhabitants of the hundred 
of Oſſulſton, in the county of Middleſex, to recover damages for the de. 
ſtruction of the plaintiff's dwelling-houſe, furniture, and garden, by a 
number of perſons riotouſly aſſembled on the 7rh of June laſt, to the num- 
ber of twelve and more. The action is founded on the 6th ſeEtion of 
1 Geo. 1. ſtat. 2. c. 5. The object of that ſtatute is wo ene in the title, 
«% An act for preventing tumults aud riotous aſſemblies, and for te 
more {pecdy and effectual puniſhing the rioters.” As a part of this 
general object, by rhe ſixth ſection an action is given to the perſons 
whoſe houſes ſhall be demoliſhed or pulled down, wholly or in parr, 
againſt the inhabitants of the hundred, who are made liable to yield da- 
mages to the perſons injured and damnified by ſuch demoliſhing or pul! 

ing down, wholly or in part. All thoſe damages which may be referied 
to the deſtruction of the fabric of the houſe, the plaintiff is admitted to be 
entitled to recover; but a doubt having ariſen, Whether he was entitled 
to any damages which did not fall under that deſcription ? the jury have 
found their verdict ſpecially, in theſe terms : That, upon the 7th of 
June, divers perſons, to the number of twelve or more, did unlawfully, 
riotouſly, and tumultuouſly afſemble themſelves together, to the difturb- 
ance of the public peace, and, being ſo aſſembled, did then and there un- 
lawfully, and with force, demoliſh and pull down part of the dwelling. 
houſe of the plaintiff, and Eid, at the ſame time, break to pieces and de- 
moliſh, in the ſame dwelling-houſe, the goods and furniture of the 
plaintiff, then being therein, to the value of Jool. and then carried the 
fame to the public highway, and ſet fire thereto, and totally conſumed 
the ſame ; and there is a ſimilar finding, with reſped tothe damage dune 
to the garden of the plaintiff, viz. that, in pulling down and demoliſhing 
the dwelling-houſe, they did damage to the garden of the plaintiff then 
and there occupied and enjoyed by him as parcel of, or appurtenant to, 
the dwelling-houſe; and Temolifhed and deſtroyed the roots, plants, and 
trees, of the plaintiff, in the ſaid garden, of the value of zol. The caſe 
was twice argued; and it was urged, that much inconvenience would 
ariſe from extending the proviſions of the ſtatute, which, in exprels 
terms, mentions only the dwelling-houfe, to damages ariſing from the 
deſtruRion of things not open and viſible, and whote value cannot caſily 
be aſcertained. That the act is penal in the greateſt part of its prov. 
ſions, and muſt be ſo conſidered with regard to thoſe who are made 
Uable to the actien; perſons innocent of every thing except a ſuppoſed 
neglect of thoſe exertions which, in many cafes, would be utterly inef- 

fectual. That the legiſlature, on this account, has guarded againſt the 
conſtruction contended for on the part of the plaintiff, by tying up rhe 
damages by words of expreſs releases « ſuch demolifhing or pulling 
dgwn,” which neceſſarily lead to the confideration of what is deſcribed in 
the prior part of the ſection. That the caſe there deſcribed muſt be, 
that demoliſhing or pulling down. which would ſubje& the authors of it 
ro the felony created by this ſtature, and ſuch felony can only be committed 
in the demoliſhing or pulling down the fabric'of the houſe, for, if that 
be left entire, the deſtruction of the furniture, however mifchievous to 
the owner, and whatever intention it may manifeſt, does not amount to 
felony. Lord L0CGHBOROUGH, Ch. J. Theſe arguments have great 
force, and have raiſed very conſiderable doubts; but, upon a full conſi - 
de ration of the caſe, the Court has thought itſelf obliged to decide, that 


the plaintiff is entitled to recover, as well for the deſtruct ion of the fur- 
| niture, 


— 
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the laſt, Lord Loughborough, in delivering the opinion of the 


| Court, ſtated the deſtruction of the goods, &c. as the imme- 


diate, 


— an * — 


— 
— 


niture, and the damage to the garden, as for the demolition of the houſe 


E itſelf, The grounds upon which the determinatian turns are theſe, 

| This ſtatute, though penal in a greet part cf its proviſions, and though, 

| runter there is ſomething of a penal nature in transferring the action 
ſ 


om the party committing the felony to the hundred, yet, with reſpect 
to the party injured, it mult be conſidered as remedial. Antecedent to this 


| fatute, and till the treſpaſs was turned into a felony, there is no doubt 


that, againſt the actors and their abettors, the party injured would have 
been entitled to recover damages for all his lofs. In lieu of that remedy, 
which can no longer be had, it was thought better to ſubſtitute an action 
zrainſt the hundred, in analogy to the ancient policy of the kingdom, by 


| which the men of each difſtrift were bound to maintain peace and order, 


and to anſwer for the violation of them within that diſtrict. The act 


| does not ſay, that damages ſhall be yielded for the injury done to the 


fabric of the houſe, but by the demoliſhing or pulling down the houſe; and 
it ſeemed to be admitted in the argument, that, if the deſtruction of the 
furniture in the houſe were the neceſſary conſequence of the demolition 
of the houſe itſelf, the plaintiff would be entitled to recover the full 
amount of his loſs. If the parties engaged in the deſtruction of a houſe 
had, by undermining it, thrown in the walls and roof, fo that the furni- 
ture was cruthed to pieces, all that damage, being the neceſſary effect of 
the demolition of the houſe, muſt have been made good to the party in- 
Jured, as within the very words of the ſtarure, viz. © injured or damnified 
by ſuch demoliſaing or pulling down.” The act of felony, in that caſe, 
neceffarily produces the damages ſuſtained ;z but will not the principle 
extend likewiſe to thoſe damages, which, though not the neceſſary con- 
ſequence of the felony committed, yet are clearly the immediate effect 
of that cauſe ? If, in order to deſtroy the walls, the mob break down the 
wainſcotting and the glaſſes, or if, by driving a beam or joiſt againſt the 
wall to throw that down, they break a vlals fixed againſt the wainſcor, it 


would be ſtrange to argue, that ſuch deſtructiou, not being a neceflary, 


but only an immediate, conſequence of demoliſhiug rhe houſe, ſhould nor 
be repaired by this action. The caſe might be different as to conſe- 
quences that are neither neceſſary nor immediate : if, for inſtance, one ſer 
0f rioters had broken in on the 7th of June, and deſtroyed the houſe, 
leaving the goods in it, and, the next day, another party had come to the 
bouſe ſo left, and robbed it of the furniture. It is here found by the jury, 
«cording to the truth of the tranſaction, that the deſtruction of the 
houſe, of the furniture, and of the garden, was done by the ſame rioters, 
at one and the ſame time; that the rioters, © in demoliſhing the houſe, 
lid damage to the garden, &c. It ſeems, therefore, to be by no means 
any ſtretch of the act, to give it this con ſtruion, and the condition of the 
laintiff would not be ſo good otherwiſe, with reſpect to the furniture, 
C. as it was before. As to the argument urged with great ingenuity, 
of the inconvenience which muſt attend this conſtruction, becauſe of the 
uncertainty, in the firſt place, as to what furniture was in the houſe, and, 
in the next place, the ſtill greater uncertainty, what the value of that 
urniture was; whereas the building is viſible, all know what it has 
b:en, there muſt neceſſarily be perſons qualified and competent to give a 
tolerable eſtimate of it, and the public cannor be liable to much impoſition 
an that account.“ That argument has, undoubredly, a very, ſpecious 


appearance; but it amounts to no more than this, that a caſe may happen, 


vhete the wiſe and benevolent purpoſes of the law may be perverted to 
| | a fraudulent 
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diate, not the neceſſary, conſequence; ſo that they did not de- 
cide, as has been ſuppoſed here in the arguments for the de- 
fendant, on the ground of the one ſort of damage having been 
the neceſſary conſequence of the other. The deſtruc jon 0 
the furniture was not, in either of the cafes, the neceſſary con: 
ſequence of the demolition of the houſe; becauſe it was pan 
of the ſame act. There are, therefore, two prior deciſions in 
point; and, if the queſtion were more doubtful, it muſt be 
governed by thoſe deciſions. But, independent of authorities 
as the clauſe is remedial, it muſt receive a liberal conſtruction. 
As to the ſuppoſed difficulty there may be in aſcertaining ihe 
guantum of damages from the deſtruction of furniture {1), 
ſuch amount is more capable of proof than the value of the 
houſe, where the ſtate of the timbers, &c. is often inviſible, 
whereas the quantity and quality of the furniture mult be 
known, in moſt inſtances, to many witnefles ; and nothing 
more will be to be done, in theſe caſes, to eſtimate the loſs, 
than what is neceſſary in every action of trover for houſehold 
goods. Judgment for the plaintiff. | 

But the hundred are not liable in an action for damages 
brought by the perion injured by a mob beginning to pull 
down. his houſe, &c. unleſs the riot be of ſuch a kind as to 
amount to felony within the ſtat. 1 Geo. I. ſt. 2. c. 5.— his 


* ——__—— 


a fraudulent intent. The preſent inſtance, which has brought a great 
number of theſe caſes before the Court, has proved it to be poſſible to 


guard againſt the hundred's being charged beyond the real damage; 


though there might, at firſt, be ſorae ground to ſuſpect that the imagina- 
tion of the party and his friends would exaggerate the amount of it. In 
moſt of the actions that have been tried, the loſs in reſpect to furniture 
has been calculated with tolerable preciſion ; and, if care is taken on the 
part of thoſe who are to avſwer for it (and, from the multitude of caſts 
which unfortunately happened laft ſummer, it appears that care may be 
taken), there is no great reaſon to believe, that a jury will be deceivc 
by an over-1ated eftimate of the injury which the party has ſuſtained in 
that ſpecies of property. If fraud may be bratife „it is a fraud of 2 
nature open to detection; and, by a reaſonable diligence on the part ©! 
thoſe affected by the conſequences, the effects of the fraud may be pre- 
vented. This is not like tne cafe of an action againſt the hundred upon 
a robbery, where the value reſts ſolely in the eſtimate of the party, and 
you are obliged to depend on his honeſty. The argument, therefore, 
has not ſuch weight, as at firſt it ſeemed to carry with it. But, if it bad 
much more than it has, it would not be ſufficient to control the operation 
of the act, in a caſe which falls within its principle. Therefore, upon 
the whole, we are of opinion that the plaintiff ought to have all the 
damages the jury thought fit to give; that he is entitled to recover for 


the de ſtruction of the furniture, and of the garden, as ſuch deſtruction i, 


found to be the immediate conſequence and effect of the deſtruction o 
the houſe, and done at the ſame time. 

(1) This was a topic urged at the bar in the argument here, and 
much relied on in the cafe of 1I'ihnot v. Horton. 
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was an action on the Riot- act, 1 Gee. 1. ſt. 2. c. 5. againſt the de- 
ſendants, two of the inhabitants of the hundred or ward of Caſtle, 
The declaration ſtated, that divers perſons, to the number of 
twelve or more, at the pariſh of Tynemouth, and in the hundred 
or ward of Caſtle, did unlawfully, riotouſly, and tumultuouſly 
aſſemble to the diſturbance of the public peace, and being fo 
aſſembled, did unlawfully, felonzoufly, and with force demolith in 
part a certain dwelling-houſe of the plaintiff, ſituate, &c. the 
wainſcotting, doors, partitions, walls, ceilings, windows, win- 
| dow-frames, window-ſhutters, &c. afhxed to and part of the 
laid dwelling-houſe, againſt the peace, &c. and againſt the ſta- 
tute, &c. On the trial it appeared, that on the 6th of March 
there was an illumination in all the houſes of Tinmouth, ex- 
cept two or three, in honour of the victory obtained by Lord 
St. Vincent over the Spaniſh fleet. That a large mob were 
collected in the town, who broke with ſtones, &c. ſeveral 
windows, particularly the plaintiff's, for not lighting up. And 
there was a verdict for the plaintiff for 61. with liberty to the 
defendants to move to enter a nonſuit, in caſe this Court 
ſhould think the objection well founded. A rule iii having 
been obtained, and cauſe ſhewn for this purpoſe in the laſt 
term. PER CUuRIlam: This is an attempt to extend this act of 
parliament, which is a penal law, farther than it has ever yet 
been carried. If the hundred are liable in this action, the 
rioters are guilty of felony: for the different ſections of 
this act are not ſo far to be conſidered ſeparately and diſtinctly 
that the hundred are anſwerable for damages done by perſons 
who are not guilty of felony within the former part of the act. 
And we are moſt clearly of opinion, that this was not a be- 
ginning to demoliſh or pull down the plaintiff's houſe, within 
the meaning of the fourth ſection of the act. The rioters, 
who committed this outrage on the plaintiff's property, are 
deſerving of reprehenſion and puniſhment: but, {till they are 
not guilty of felony ; and, therefore, the rule to enter a non- 
uit muſt be made abſolute. | 


n To ſupport an action againſt the hundred for damages on Pritchit v. Wal- 
2 I Geo. 1. ſt. 2. c. 5. for the riotous demolition of a houſe, it is 1 another, 
8 not neceſſary to prove that twelve rioters ere aſſembled at the N B. R. 
y | time. And ſuch an action is maintainable by a truitee in ; Yer. Rp. 14. 
q whom the legal eſtate is veſted for exiſting, purpoſes, and (as 
e, it ſeems) even by a bare truſtee of a ſatisfied term. — This 
d was an action upon the ſtatute 1 Geo. 1. ft. 2. c. 5. againſt the 
” two defendants, as inhabitants of the hundred of Halfshire, in 
ws the county of Worceſter, to recover damages on account of 
va the riotous demolition of a houſe of which the plaintiff, as it 
is, appeared on the trial, was truſtee under a ſatisfied mortgage 
of term. The jury found a verdict for the plaintiff, but that 
4 lire were not twelve perſons aſſembled at the time of the 

riot. 


 Riof. 


riot. It was moved to enter a verdi& for the defendant, hy 
conſent, on two points reſerved at the trial. 1ft, Whether the 
plaintiff, as a bare truſtee, could maintain any ſuch adio 
upon the ſtatute ? 2dly, Whether the action lay at all againf 


the hundred, inaſmuch as twelve perſons were not aſſembled a 
the time of the riot. The Court faid, there was no difficulty 


in the ſecond point, as it had been folemnly determined in the 
caſes of the rioters in 1980, who were tried at St. Margaret's 
Hill, that it was not neceſſary that twelve preſons thould be 
aſſembled to conſtitute a capital crime, on the 4th clauſe of 
the ſtatute, for riotouſly demoliſhing a houſe ; the words of 
which clauſe were purſued in this reſpect, by the clauſe givin 
the remedy againſt the hundred. That it was to be remarkal 
that in the preceding ſections of the act, the number twelve 
was particularly mentioned as deſcriptive of .the offence there- 
by created; but it was omitted in the 4th clauſe, which made 
it felony riotouſly to demoliſh any houſe, &c. ; and alſo in the 


in queſtion, giving the remedy againſt the hundred ; which 
Intter too, being a remedial clauſe, made the conſideration of the 


numbers aſſembled leſs important. It was then ftated, that ſince 
the trial a deed had been diſcovered (now verified by affidavit) 
by which it appeared, that the plaintiff was vt only the truftze 
75 the ſatisficd mortgage term, but alſo a truſtee for other per- 
ons, and for different exiſting purpoſes; and, therefore, it was 
abſolutely neceffary that he ſhould maintain the action, unleſs 
the Court ſhould hold that each of the perſons intereſted muſt 
be named. PER CVRIAM: If there be ſuch a deed, ſuppol- 
ing even that this cauſe ſhould go down to trial again on the 
fact as it ſtood before, yet ſtill it would, at all events, be fruit- 
leſs. At preſent, however, independently of that deed, the 
action is maintainable. The plaintiff is a truſtee of a ſatisfied 
mortgage term, which of courſe attends the inheritance: he 
has the legal eſtate in this property; and however it may have 
been a queſtion in ſome caſes, whether the perſons beneficially 


intereſted might maintain actions without having the legal 


_ eſtate in them, yet it has never been doubted but that the 
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ceſtuy que truſt of a mortgage- term attendant on the inheri- 
tance, had a right to uſe the name of his truſtee in all ſuits re- 
ſpecting that property. And this is the moſt beneficial form 
for the defendants themſelves; ſince if the truſtee cannot ſue, 
each perſon interefted mutt purſue his remedy againſt them tor 
his own particular injury — Rule diſcharged, 

An order of juſtices for the levying money upon the inha- 
bitants of an hundred, under the Kiorad, directing that tie 
money when ]cvicd ſhall be paid into the hands of a bank?! 
ſubject to their further order, is bad. It ſeems alſo that a writ of 
execution, ſued out by the party who has recovered damages, 
againſt the hundred, and delivered by the ſheriff co the ju, 


tice 


2 Oh ew 4 70> fo f* xo 


Riots. 


| tices, is a good foundation for an order to levy the amount. 
| And the order for levying the damages ought to be upon 


the inhabitants of the “ towns, 9 villages, and ham- 
ts; purſuant to the words of the ſtatute, and not upon 
che inhabitants of the “ diſtricts and pariſhes” within the 
hundred. An order of ſeſſions in the county of Worceſter, 


br raiſing money recovered againſt the hundred under the 


Riot-act (1 Geo. I. ſt. 2. c. 5.), being removed by certiorari into 
this court, appeared to be as follows: « Worceſterſhire, to 
wit, be it remembered, that at the general quarter: ſeſſions 
holden, &c. on 2d and 3d October, 32 Geo. 3. before, &c. 
Whereas the ſheriff of the county of W. hath delivered into 
this court a certain writ of execution, iſſuing out of the court of 
King's-bench, at the ſuit of 7. Taylor, eſq. teſted the 8th 
june laſt, whereby the faid ſheriff is commanded, that of the 
goods and chattels of V. M, and J. B. (two of the inhabi- 
tants of the hundred of Haltſhire in the ſaid county), he cauſe 
to be made 29091. which to the ſaid J. Taylor, in the ſame 
court, were lately adjudged to be the e en which he had 
ſuſtained by reaſon of twelve or more perſons having riot- 
ouſly demoliſhed his houſe, &c. in the pariſh of K. in the 
laid hundred of Halfshire in the ſaid county; and whereas, 
due proof hath been made upon oath to this court, that the 


juit and neceſſary expences which the ſaid V. W. and F. B. 


as inhabitants of the ſaid hundred of H. have been at in defend- 
ing ſuch action, have been taxed, &c. and amount to 3181. 28. 
8d.; and that their further additional and neceſſary expences 
amount to 491. 17s. 9d. which altogether amount to 32771. 
5d. ; therefore this court, upon requeſt July made, and accord- 
ing to the directions of the ſeveral ſtatutes, &c. do hereby aſſeſs 


and tax rateably and proportionably all and every the inhabi- 


ants of the d//?riFs and pariſhes within the ſaid hundred of H. 
and the liberties thereof, towards an equal contribution to be 
mace for the relief of the faid defendants againit the ſaid execu- 
tion, Ke. in the following proportion (ſtating it); and do 
hereby command the reſpective conſtables, &c. of each of the 
parithes and diſtricts, that they proportionably aſſeſs, according 
to their abilities, every inhabitant and dweller within the re- 
bective pariſhes, &c. for and towards the payment of the ſaid 
lum, &c. and that the ſaid conſtables, &c. levy and collect the 
ane within thirty days from the date hereof, and within ten days 
ter ſuch collection, pay and deliver the ſame by virtue of 
this order, and ſubject to the diſpoſal of this court, purſuant 
to the ſeveral ſtatutes aforeſaid, into the hands of J. B. &c. 
ot the city of Worceſter, bankers, in the joint names of R. B. 
end 7. R. the chief conſtables of the ſaid hundred of H. tak- 
iz a receipt from the ſaid bankers, which ſhall be their ſuffi- 
cient diſcharge for all the money ſo paid, &c.” The juſtices 
further certified, that warrants were iſſued and directed to the 

Vor. V. 7 proper 
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: Riots. 
proper officers to levy the money, and pay it into the banker 
before named, and that before the ifluing and receipt of the 
writ of certiorari certain ſunis had been levied under thoſe 
warrants. Signed, &c. Three objections were taken to the 
order. 1$ST, That the order of the juſtices had proceedel 
upon the ground of a writ of execution firſt delivered to then 
by the ſheriff; whereas by the Riot-aCt (1 Geo. 1. ſt, 2. c. ;,), 
no ſuch writ ought to have iſſued : but the party who had te- 
covered damages againſt the hundred was entitled to an order 
for the levying of the money, without ſuing out any writ of 
execution. 20 L, That the juſtices had directed the levy tobe 
made on the inhabitants of diſtricts and pariſhes, inſtead of the 
inhabitants of © towns, pariſhes, villages, and hamlets,” ac- 


. cording to the directions of the ſtat. 27 Elix. c. 13. So that 


the inhabitants of hamlets and extraparochial places would be 
exempt. 3DLY, That they had directed the money, when 
levied, to be paid into the hands of certain bankers at Wor. 
ceſter, inſtead of ordering it to be paid to the party entitled, 
PER CURIAM: It cannot be taken that the bankers are 
truſtees for the perſons entitled; for the money is to be paic 
to them ſubject to the further order of the ſeſſions. Therefore 
the ſeſſions may ſtill make ſome other order in future, conliſt- 


| ently with the preſent order, for the whole is ſtill left under 


their control; but that is not warranted by the act, which re- 
quires the payment to the party entitled. And as to the ſecond 
objection, when the order is renewed, it will be proper to pur- 
ſue the terms of the act of parliament; and to make the 
aſſeſſment on the inhabitants of the © towns, pariſhes, villages, 
and hamlets.” The term di/tri& is too vague and uncertain: 
it is by no means ſynonymous with * towns, villages, and 
hamlets.” An appointment of overſeer of a precin# inſtead 
of a pariſh was quaſhed, becauſe it varied from the words ot 
the ſtatute (1). With reſpect to the firſt objection, the ob- 
ſervation drawn from the 8 Geo. 2. in aid of the order, does 
not apply; becauſe that ſtatute relates merely to the procced- 
ings upon the ſtatute of hue and cry. But the 22 Ges. 2. 
does ſeem to apply to this, and every caſe where damages ate 


to be levied upon the inhabitants of the hundred. When 3 
new order is made, the juſtices certainly ought to make the 


rate in a proportion referable to the abilities of the reſpective 
perſons to be taxed (2). And BuLLER, J. thought that the 
ſuing out of the writ of execution is not maintainable, even 
upon the Riot-act itſelf, without recurring to the 22 Geo. 2. 


ben 


(1) See the caſe of R. v. Arnold and another, E. 29 Geo. 2. C,. 25. 

(2) This obſervation was in reference to an objection taken at tte 
bar, that the real reaſon of oppoling the order was, becauſe the money 
was to be raiſcd according to the old aſſeſſment, which had become ex- 
tremely partial and unequal. | For 
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For the Riot- act directs, that the damages ſhall be levied in 


the ſame manner as by the 27 Eliz. is directed in the caſe of 


damages recovered by the party robbed; and the 27 Elix. 


certainly ſpeaks of the writ of execution being ſued out. 
It was then ſuggeſted, that the order ſhould be made by two 


juſtices out of ſeſſions, otherwiſe the parties would be deprived 


of an appeal. But the Court faid they could not dire& what 
ſhould be done in future, they could only quaſh the preſent 
order, Order quaſhed. 


Under the conſtruction of the Riot- act, which ſpeaks of Atkins 67 al, 
ability in general, all perſons, having perſonal property with- uh * — et al. 
in the diſtrict aſſeſſed, are inhabitants; and as ſuch rate- 2x: e o Wks 
Cald, Ca. 315. 


able.— This was an action of treſpaſs for taking the plain- 
tiff's goods. The defendants, as conſtables, pleaded the 
general iſſue, upon which iſſue was joined. On the trial of 


the cauſe a verdict was found for the plaintiff, ſubject to 


the opinion of the Court upon the following caſe: That 
the plaintiffs are truſtees of the company of the proprie- 
tors of the London-bridge water-works; and it was admit- 
ted, that they were entitled to bring this action. That the 
company is not incorporated; and that their property con- 
liſts of, 1ft, Their offices, with the wheels and works for raiſ- 
ing the water. — 2d, A wharf, called Mault's wharf.— 3d, A 
houſe for the uſe of their ſecretary, detached from their works 
and wharfs.—4. A fire- engine, uſed for raiſing the water to a 
proper height, alſo detached.— And, 5th, The pipes, trunks, 
branches, &c. laid and diſperſed in the different ſtreets, not 
only in the city of London, but in the county of Middlefex 
and borough of Southwark, for the conveyance of their water. 
That the whole of this property is within the ward of Bridge 
Within, except the works, with their pipes, trunks, and 
branches, on the Southwark tide of the river; and except ſuch 
parts of the pipes, trunks, and branches, as are a continuation 
trom the pipes, trunks, and branches within the ſaid ward, and 


| Which are from thence diſperſed in the different ſtreets out of 


the faid ward, and out of the ſaid city of London, but are all 
originally derived from and connected with the pipes, trunks, 
and branches, within the ſaid ward. That the whole profits 
ariſing from the water-works, and which conſiſt of rents paid 
by the perſons ſupplied with water from the ſaid works, 
amount to 2,500l. per ann.; out of which 271. 10s. is col- 
lected in the ward of Bridge Within, and the reſt of the 
laid profits is collected elſewhere within the city of London, 
borough of Southwark, and county of Middleſex. That all 
theſe receipts are accounted for by different collectors at the 
:bovemen:ioned office, where the books and accounts of the 
laid company are kept, and all the bufineſs of the ſaid com- 
pany tranſacted. But the money ſo collected is paid into the 
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hands of a treaſurer reſiding without the ward. That the 
proprietors of the ſaid company are rated at 2, 50Ool. to the 
land-tax, for their ſhares only, by virtue of 21 Ges. 1. c. ;, 
ſ. 57. by the commiſſioners of the city generally; and pay the 


' ſum aſſeſſed upon them to a particular collector appointed by 


thoſe commiſſioners. But that the other property of the fad 
company is rated by the commiſſioners of the ſaid ward, and 
the ſum aſſeſſed thereupon is paid to the collector of the ſaid 
ward. That the damages and coſts, payable by the city of 
London to the ſeveral Mlaintichs in reſpect of ſeveral actions 
brought againſt the inhabitants of the faid city, on occalion of 
the late riots, amount to 28,2991. 17s. 7d. "That at a gene- 
ral quarter- ſeſſions of the peace, holden for the city of Lon- 
don, the 15th day of October, 1781, the Court made an order, 


whereby they aſſeſſed the ſeveral pariſhes in the ward of Bridge 


Within, or ſo much thereof as is in the ſame ward, at 7600. 
and directed the conſtables to rateably and proportionably tax 
and aſſeſs, according to their abilities, every inhabitant and 


dweller in the ſeveral pariſhes. That the defendants were 
conſtables of the ſaid ward, and did tax and aſſeſs the ſaid pro- 


prietors at the ſum of 1451. 16s. 8d. being at the rate of 1s. 
2d. in the pound on 2,500l. at which they are ſo rated to the 
land-tax to the city of 3 and that the ſeveral inhabitants 
of the ſaid ward were alſo aſſeſſed at the rate of 1s. 2d. in the 


pound, on the ſeveral ſums at which they are reſpectively rated 


to the Jand-tax collection within the ward; in which laſt 
aſſeſſment the proprietors were included, being rated for 
Mault's wharf, the ſecretary's houſe, and fire-engine (which 
are detached property), as follows: Mault's wharf 111. 1%. 
ad. ; ſecretary's houſe 11. 118. 6d.; and fire engine 21. bs. 8d. 
That the diſtreſs in queſtion was made on the property of the 
proprietors, on account of the non-payment of ſich ſum of 
1451. 10s. 8d. at which they were aſſeſſed on accouut of thei 
ſhares. That the plaintitts paid all ſuch money as they were 
aſſeſſed at in reſpect of Mault's wharf, the fize-engine, and 
ſecretary's houſe, That the proprictors never paid to any 
ward rate, in 1efpect of any other property than Maults 
warf, the fire- engine, and ſecretary's houſe; nor paid any 
rate whatfoever for their ſhares or property, on account 9 
which the diſtreſs was taken, but by virtue of the act 21 Ges. {+ 
c. 3-1. 57. That the ſhares or profits of the tHampltead 
water-works, New River company, King's Printing-toule, 
Offices of [Inſurance from fire, Exciſe-oifice, and of other 
companies in the city of London, which are rated to the land- 
tax by the fame clauſe in the act 21 Geo. 3. with the [London- 


bridge water-works, were not aſſeſſed towards payment of the 


{aid ſum of 28, 299 l. 15s. 7d. TE QUEsT1ON for the opinio! 
of the Court was, Whether the plaintiff was entitled to fe. 
5 | | cover: 
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cover? And this caſe was twice argued, IT WAS A QUESTION 


| upon the Riot-act, 1 Geo. 1. ft. 2. c. 5. ſ. 6. which refers it- 
E {elf to the ſtatute of hue and cry, 27 Eliz. c. 13. ſ. 5.(1); and 
| for the plaintiffs three points were made. 1ſt, That this was 
| aot ſuch a ſpecies of property, as is by law rateable at all. 
| 2dly, That no property of any deſcription, unleſs locally ſituated 


in the pariſh or ward within which the aſſeſſment is made, can 
be a legal object of taxation. 3d, That the directions of the 
act of parliament not having been purſued, the reſpective pro- 
portions of the perſons charged have not been truly adjuſted; 
and, therefore, that on that ground alſo the rate was void. 
Tax CovRT ultimately differing, the judges delivered their 
opinions feriatim, as follows :—=ASHHURST, J. was of opi- 
nion, that there ought to be judgment for the plaintiffs ; but 
Bolek, J. WIILESs, J. and Lord MANSFIELD, Ch. J. 
were of a contrary opinion. THE CONSEQUENCE was, that 
the parties, by conſent, turned their ſpecial caſe into a ſpecial 
verdict, and entered judgment for the plaintiffs by conſent, 
with a view to bring a writ of error. This ſpecial verdict was 
twice argued in error. AND Lord LOoUGHBOROVOR, 
Cn, J. delivered the judgment of the court of Exchequer 
Chamber (which conſiſted of Snner, Ld. Ch. B. Gould, I. 
Nares, J. Eyre, B. Hotham, B. Perrin, B. and Heath, J.) 
The act on which the damages were recovered, and on which 
there is to be an aſſeſſment of thoſe damages azainſt other per- 
ſons than thoſe from whom they are originally recovered, is the 
Riot-act ; which I need not particularly cite, becauſe, as to the 
mode of levying it, it refers itſelf to the 27th of E/:zzabeth : it 
i to be made in like manner, and aſſeſſed as by the ſtatute of 
the 27th of Elizabeth. By that ſtatute the inhabitants and 
relidents are the perſons firit mentioned, as thoſe who are to 
pay, The mode in which they are to pay is aſcertained by 
the 5th ſection. Two juſtices of the peace are to aſſeſs and 

tax © rateably and proportionably, according to their difcre- 

tions, all and every the towns, pariſhes, villages, and ham- 

lets; and after ſuch taxation made, the conſtables ſhall have 

power to aſſeſs, according to their abilities, every inhabitant and 

Geller towards the payment of ſuch aſſeſſment as ſhall be fo 

made by the juſtices.” There is, therefore, firſt a rate to be 


) The ſtatute of 1 Geo. 1. which is commonly called the Riot- act, 
directs, “ That a rate ſhall be levied and made upon the inhabitants of 
the hundred, city, or town, in ſuch manner and form, and by ſuch ways 
and means, as are provided by the ſtatute made in the 27 Hlig. c. 13. 

The ſtatute of 27 Eli. c. 13. f. 5. directs, That the juſtices ſhall tax 
" all towns, pariſhes, villages, and hamlers, towards an equal contribu- 
nen; and after ſuch taxation made, the conſtables, &c. ſhall tax, accord. 
9g to their abilities, every inhabitant and dweller in every ſuch town, 
de. towards the payment of ſuch aſſeſlment.“ ſ. 3. ' 
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made upon a diſtrict, and then the proportions of that rate ar- 
to be made upon every inhabitant within the diſtrict; and 
they have power to rate every inhabitant and dweller ac. 
cording to their ability. The firſt queſtion, therefore, tut 
ariſcs upon this ſtatute is, Whether the plaintiffs in the action 
can be deemed inhabitants and dwellers within the di rict. 
where the aſſeſſment has been made by the conſtables ? And 
as to that, inhahitancy in the ſenſe of the legiſlature, upon this 
ſtatute particularly, has been expreſsly determined not to be 
confined to the local reſidence of the perſon within the di 
trict; but that, in the ſenſe of the law, thoſe are inhabitants 
who have taxable property within the diſtrict, in the very ex- 
preſſion of Lord Coke in his ſecond Inſtitute : thoſe who have 
lands and tenements in their own poſſeſſion, within the dif- 
trict, are to be deemed inhabitants: and, in a caſe in 
2 Saunders 423, Leigh v. Chapman, the ſame rule is laid 
down in the conſtruction of this very ſtatute. | That the 
plaintifts, in the original action, have property within the di. 
trict, there can be no diſpute. They are, in that ſenſe of the 
phraſe, inhabitants and dwellers ; and the nature of thcir pro- 
perty is ſuch, that it is of a permanent, viſible, annual, real 
value: it conſiſts in rents collected for the uſe of water, dif- 
tributed in the various parts to which the water runs ; but the 
proper place, where the value of the whole is to be taken, is 
to be ſure at the fountain head, from which the whole is 
diſtributed : however, it is not very material to conſider that; 
for upon the preſent action it is certainly ſufficient to warrant 
the levying of the diſtreſs, that there was a foundation to make 
a rate, and ſome property rateable. Againſt this conſtruction 
of the ſtatute, the principal argument which has been uſed, was 
an endeavour to make it out, that by the 43d of Elizabell, 
property of this nature was not rateable towards the ſupport 
of the poor, to which there ſeem to be many ſatisfactory an- 
ſwers. The Jegiſlature has not referred itſelf to the 436 of 
Hligabeth, as the rule by which this aſſeſſment is to be levied, 
but to the 27th of Eligabeth. It is ſufficient to ſay, it has not 
done it. But the 42d of Elizabeth is fo well known an act, 
that it ſtrikes me, that the legiſlature, not having referred to 
that as the rule of aſſeſſment, but having referred to another, 
muſt have fo done for ſome good and ſolid reaſon. I his is 
not a conitant, permanent, annual burthen, but to be borne 
only occaſionally ; and then the occafions themſclves are very 
rare, and the rule by which the aſſeſſment, under the two acts 
is to be made, is different. The aſſoſſinents here are to be 
made according to the abilities of the perſons ; that is, accord- 
ing to their exiſting abilities at the moment the event arilcs, 
that gives the magiſtrates and officers their authority to lev): 
The ſubject of the two acts is alſo perfectly different; the on? 


being 


being to raiſe an additional ſum to anſwer a contingent and 


| accidental charge, the other to raiſe a ſtated, conſtant income. 


There is another difference remarkable between the two; that 
the ſubject of the 27th of Elizabeth only takes notice of the 
perſons to be charged, © inhabitants“ or « dwellers,” and they 
are to be taxed according to their ability generally. The ſta- 


| tute of the 43d of Elizabeth, in a great many inſtances, par- 


ticulariſes the taxable ſubjects: but (beſides that) it would be 
a ſtrange way of conſidering the 27th of Elizabeth, to de- 
termine the ſenſe of that act by the expoſition that has been 
made of a ſtatute, paſſed a great many years afterwards, and 
relating to a ſubject very different and diſtinct from it. IHE 
OPINION OF ALL THE JUDGES 18, that the judgment that has 
been given below for the plaintiffs, in the original action, ought 
to be reverſed. 


Vules of Court, 


In the Court of King*s-bench. 


Havi. I- be ordered, that where any affidavit is taken, geg Cen. 
y any commiſſioner of this Court, made by Ea. Ter. 
any perſon who, from his or her ſignature, appears to be illi- 31 Geo: 3. 2 
terate, the commiſſioner taking ſuch affidavit ſhall certify, or * 7“, Nel. 2864. 
ate in the jurat, that the affidavit was read in his preſence to 
the party making the fame, and that ſuch party feemed per- 
tectly to — * the ſame, and alſo that the ſaid party 
wrote his or her ſignature in the preſence of the commiſſioner 
taking the ſaid affidavit. | | 

It is ordered, that upon every affidavit ſworn in this court, Reg: Gen. 
or defore any judge or commiſſioner thereof, and made by two Mic. Ter. 
or more deponents, the names of the ſeveral perſons making ge. og 
ſuch athdavit ſhall be written in the jurat; and that no affida- e 
vit be read or made uſe of in any matter depending in this 
court, in the jurat of which there ſhall be any interlineation or 
eraſure, | 

t is ordered, that from and after the laſt day of this term, Reg. Gen. 
abdavits of any cauſe of action, before proceſs ſued out, to Tr. Ter. 


hold de 1 , 37 Geo. 3. B. R. 
” — to bail, be not entitled in any cauſe, nor read > "Ter, Ripe 434. 


Attachment.]—It is ordered, that for the future all interro- Reg. Gen. 


gatories, filed and exhibited in conſequence of any rule or or- N 18 
der of this Court, ſhall be ſigned by counſel. 3 3 Le. Reb 5 
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Neg. Gen, And whenever any writs of attachment ſhall be ordered, h 
We on Rs compel any perſon to anſwer upon interrogatories, the name 
34 00: , the cauſe ſhall be inſerted in the liſt of motions appointed to 


5 Ter. Rep. 547- reg 3 
723. come on peremptorily in the enſuing term, in order that the 


Court may be informed what ſhall have been done in proſe. 
cution of ſuch writs. 2 6 


> np Attornizs.J—lt is ordered, that no attorney, employed a5 

31 Geo. 3. B. R. Writer or clerk by any other attorney, ſhall take or have a 

4 Ter. Eg. 379, clerk under articles: and no ſervice to any ſuch attorney un. 

| . der articles, during the time that ſuch attorney ſhall be ſo em- 
ployed by any other attorney, ſhall be deemed good ſervice. 
And it is further ordered, that no perſon, who ſhall enter 
into articles with an attorney, ſhall be at liberty to ſerve the 
agent of ſuch attorney for a longer time than one year of his 
clerkſhip ; and any ſuch ſervice to an agent beyond that time, 
ſhall not be deemed good ſervice. 

And it is further ordered, that every perſon who ſhall in. 
tend to apply for admiſſion as an attorney in this court, aid 
who ſhall not have been admitted an attorney or ſolicitor of 
any other court, ſhall for the ſpace of one full term, previous 
to the term in which ſuch perfon ſhall apply to be admitted, cauſe 
his name and place of abode, and alſo the name and place of abot: 
of the attorney or attornies to whom he {hall have been att. 
cled, written in legible characters, to be afhxed on the outfit 

of the court of King's-bench, in ſuch place as public notices 
are uſually affixed, and alſo in fome conſpicuous place in the 
Chambers of each of the judges of this court, and in tie 
King's- bench office; and no perſon, who ſhall not have regu- 
larly complied with this order, ſhall in future be admitted a: 
atorney-or ns-:eveyre;- 2 oft; | 
Expedia, of __ \ And the Court ſaid, that the rule of Trinity term, 31 Geo. o 
Court, Mic. Ter, Which was only made in conformity to, and in furtherance of, 
22 Geo. 3. B.R, the act of parliament, 22 Ceo. 2. c. 46. {. 7. was not limes 
# Ter. Rep. 492. in reſtraint of future ſervices of this nature only; for the mil- 
cũmhuief intended to be remedied was the admiffion of improper 
perſons as attornies, which required as much to be prevented 
now as at any future time. And that it thereſore applied to ſer- 

vices performed, as well before as after Michaelmas term. 


Reg. Gen. But, by a fubſequent rule, it is' ordered, that every per- 
Tr. Ter. fon who ſhall, after the expiration of this term, intend to 
33 Geo. 3. B R. 


apply as above ſtated, ſhall comply with the above in part fre- 
cited rule (except as to fixing up his name and place of abode 
in the judge's chambers), and thall inſtead thereof, for the 
ſpace of one full term, previous to the term in which ſuch 
perſon ſhall apply to be admitted, enter, or cauſe to be entered, 
in a bcok, to be kept for that purpoſe at each of the judge's 
chambers of this court, his name and place of abode, and allo 
the name and place of abode of the atttorney or * 1 
En ; | 0G war 


5 Ter. Reps. 368. 


* 
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| whom he ſhall have been articled; and no perſon who ſhall 
not have complied with this rule ſhall in future be admitted 
an attorney. | | fo 


Bail.]—lIt is ordered, that from and after the eſſoin- day of Reg. Gen. 
| the next Trinity term, the clerk of the bails of this court ſhall = ns 3. BR, 
| mark the bail- pieces numerically as they are received. 3 Ter. Ret, 660. 
It is ordered, that from and after the laſt day of this term, Reg. Gen. 
bail ſhall and may be at liberty to render the defendant, not- Tr. Ter. 
withitanding a rule to bring in the body at any time before the 2 = 
expiration thereof; the attorney for the defendant giving notice 
of ſuch render to the vlaintif 's attorney without delay, and 
making affidavit thereof. | 


PRI 
x » 


Cuſtos Brevium.]—It is ordered, that from and after the laſt on an: 
day of this term, the cuſtos brevium of this court ſhall indorſe a Hg ir 3. BR 
upon every writ, on what day and at what hour the fame was 3 Ter. Rep. 787 


hled, 


— 
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Eaſt-Tndia judicature acts. By virtue of the 24 Geo. 3. The King v. 

c. 25. (amended by 26 Geo. 3. c. 57.) a duty was impoſed Holland, 

upon the Court, by the 64th ſection of the firſt ſtatute, that _ fog z. BR, 
« when the defendant ſhall have appeared and pleaded to the 4 Jer. Ry. 662. 
ſaid information, the chief juſtice or ſome of the juſtices of 

the ſaid court of King's-bench ſhall, within ten days (un- 

leſs any mandamus ſhall be granted for the examination of wit- 

neſſes as hereinafter a upon a motion to be made within a 

time to be limited by the 2 court of Ring s-bench for that pur- 

poſe), deliver the record of the ſaid information and plea to the 

lord high chancellor, & c. And the Court now made A GE- 

XERAL RULE, applicable to all perſons, as to the time in 

which the application for a mandamus for the purpoſes men- 

tioned in the act ſhould be made, after the defendant had 

pleaded: and they deſired it might be underſtood that ſuch ap- 

plication muſt be made within the four firſt full days after plea 

pleaded ; in default of which the record of the proceedings 

would be delivered to the lord chancellor purſuant to the act. 


AGE Mw DG Gs. onk 


Ejectment.]— It is ordered, that the clerk of the rules of Reg. Gen, 
this court ſhall, for the future, keep a book in which ſhall be Mc Ter g R 
entered all the rules which, from time to time, ſhall be deliver- 4 Ter. ts 3 
ed out in ejectments, inſtead of the preſent book, containing 
a liſt of the ejectments moved; in which book ſhall be men- 
tioned the number of the entry, the county in which the pre- 
miſes lie, the names of the nominal plaintiff, the firtt leſſor of 
the plaintiff (with the words © and others,” if there be more 
than one), and alſo the name of the caſual ejector. And it is 
turther ordered, that unleſs the rule for judgment ſhall be 
fawn up, and taken away from the office of the clerk of the 

1 | rules, 
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rules, within two days after the end of the term in which the 
ejectment ſhall be moved, no rule ſhall be drawn up or enter. 
ed in the book, nor ſhall any proceedings be had in ſuch ejec 


Reg. Gen. Inſalvent debtors.]-—It is ordered, that inſolvent debtors, peti. 


Hil. Ter. on I 
75 LEE 5 Br. tioning under the Lords'-aCt, 32 Geo. 2. and ſubſequent acts for 


7 Ter. Rep. 454. their further relief, ſhall be brought into court during term 
time, upon Mondays and Thurſdays, and upon no other days, 


Reg. Gen, Dregularity.] - It is ordered, that in all caſes where a rule is 
Mie. Ter. obtained to ſhew cauſe why proceedings ſhould not be ſet aide 
7 "i for irregularity with cofts, and ſuch rule is afterwards dil. 


charged generally, without any ſpecial direction upon the mat- 
ter of coſts, it is underſtood to be diſcharged with colts ; and 
the latter rule muſt be drawn up accordingly. 


Reg. Gen, Tue Money.}—Lord KEN VOx, Ch. J. read the following 
1 TR rule of court, which his lordſhip ſaid was alſo adopted in the 


4 courts of Common Pleas and Exchequer. It is ordered that, 
Reh. 218. 
after the firſt day of the next term, no judgment ſhall be ſigned 
for non-payment of iſſue- money, but that the iſſue-money 
ſhall remain to be taxed as part of the coſts in the cauſe. 
Reg. Gen. Fudge Summons. ]—Tt is hereby ordered, that from and after 


Ne alt de is te : judge's fummons 
1 . PEN the laſt day of this term any attendance on any judge's ſummons 


6 Ter. Reps, 402. A 
| ſhall be deemed a ſufficient attendance, and as effeCtual as an 


hour's attendance on any ſuch ſummons has heretofore been. 


The King v. Fudgment.}—The Court in this cafe, after conſideration, 
Bunter al. adopted the following GENERAL RULE, viz. When any de 
333 B. R. fendant ſhall be brought up for ſentence on any indictment, or 
2 Fer. Ref. 683, information, after verdict, the affidavits produced on the part oi 
the defendant, if any ſuch be produced, ſhall be firſt read, and 
then any affidavits produced on the part of the proſecution 
ſhall be read; after which the counſel for the defendant ſhall 
be heard, and, laſtly, the counſel for the proſecution. And 
when any defendant ſhall be brought up for ſentence, after 
judgment by default, the profecutor's affidavits ſhall be firſt 
read, then the defendant's affidavits ; after which the counſe! 
for the proſecution ſhall be heard, and, laſtly, the counfel for 


the defendant. If no affidavits ſhall be produced, the counſcl 


for the defendant thall be firſt heard, and then the counſel for 


the proſecution. | 


ae Sage _ King's-bench priſon. ]—lt is ordered, that from and after the 
Gs. +. rn. firſt day of Trinity term next, no prifoner in the King's-bench 
3 Zer. Rep. 534. priſon, or within the rules thereof, ſhall have, or be . 


for half an hour next immediately following the return thereof, 
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bare, day rules above three days in each term. And it is 
further ordered, that every ſuch priſoner, having a day rule, 
fall return within the walls or rules of the ſaid priſon, at or 
before nine o'clock in the evening of the day for which ſuch 
rule ſhall be granted. i . 

But it is ordered, that notwithſtanding the laſt general rule 112 eg 
of Ea. Ter. 30 Geo. 3. if any priſoner in the King's-bench 5 BR. 
| priſon ſhall hereafter ſtate, by affidavit, any ſpecial cauſe to the 7 Ter. Reps. 32. 
ſatisfaction of this court, for having an additional day-rule or 
day-rules beyond thoſe allowed by the aforeſaid rule, ſuch ad- 
ditional rule or rules ſhall be granted accordingly for any day 
or days enſuing ſuch application. 8 

It was alſo ordered by the Court, by another rule, that the He Das 
rule made in Ea. Ter. 6 Gez. 1. and all other rules for eſta- 20 Ges. BR. 
bliſhing the rules of the King's-bench priſon, ſhould be 3 Ter. Rep. 383. 
repealed ; and other rules were thereby limited in lieu thereof, _ 

But, by a ſubſequent rule, the foregoing was repealed ; and E Te. 
it was ordered, that from and after the ſaid firſt day of Trinity 35 Geo. 3. B.Re 
term next, the rules of the King's-bench priſon ſhall be com- 5 Ter. Rep. 305. 
priſed within the bounds following, excluſive of the public- 
houſes hereinafter mentioned, that is to ſay, from Great Cum- 
ber-court, in the pariſh of Saint George the Martyr, in the 
county of Surrey, along the north ſide of Great Suffolk- ſtreet, 
as far as the Star brew-houſe, and from thence along the north- 
welt ſide of Gilbert's-lane to the Blackfriar's-road, and acroſs 
the ſaid road, along the north-weſt fide of Webber-itreet to the 
Half-way-houſe, and from thence along the weſtern fide of 
Barron's-buildings and Saint George's-row to the Weſt- 
minſter road, and: then acrols the ſaid road, and along the 
weſtern fide of St. George's Mall, and from the paſtry-cook's, 
at the weſt end thereof, directly acroſs to the lamp-polt on the 
toot-path near the watch-houſe facing the Dog and Duck, 
and along the ſaid foot-path from the ſaid Iamp-poſt to another 
lamp-polt on the eaſtern ſide of the ſaid road facing Keys's nur- 
ſery, and then along the whole of the ſaid road, leading by 
Proſpect-place to the Elephant and Caſtle, and from thence 
along the eaſtern ſide of Newington- cauſeway to Great Cum- 
ber court aforeſaid; AN IT Is ALSO ORDERED, that the 
houſe of correction for the county of Surrey, the new gaol, 

Southwark, and the gaol now building for the county of Sur- 
rey, and the highways, excluſive of the houſ-s on each fide 
thereof, leading from the King's-bench priſon to the ſaid gaols - 
reſpectively, ſhall be within and part of the ſaid rules; Ax IT 
IS LASTLY ORDERED, that all taverns, victualling-houſes, ale- 
houſes, wine-vaults, houſes or places licenſed to ſell gin or 
other ſpirituous liquors, and all places licenſed for public enter- 
tainments, ſhall be excluded, out, and deemed no part of the 
laid rules, | i 

It 
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Reg. Gen. It is ordered that, from and after the laſt day of this term, 
36 Geo. 3. E. K the pariſh church of the pariſh of Saint George the Marty, 
6 Ter. Rep. 278. Within the borough of Southwark, in the county of Surrey, and 
| the church-yard adjoining thereto, ſhall be within and part d 


the ſaid rules. 


ge de Maſter's appointment. It is ordered by the Court, that from 
31 Geo. 3. B. R. and after the firſt day of next Eaſter term, on every appoint- 
4 Ter. Rep. 580. ment to be made by the matter, the party on whom the fame 
ſhall be ſerved and required to attend, hau attend ſuch apprint- 
ment, without availing for a ſecond ; or, in default thexeot, the 


maſter {hall proceed ex parte on the firſt appointment. 


gg | Pereinptoriec.] — Lord MANSFIELD, on Feb. 6, 1766, men- 
«Gro. 4. E R. tioned, that the Court had come to a reſolution as follows: 
3 Burr. 1842. Every rule which ſhall be enlarged to the next ſubſequent 
term, ſhall be fixed to a particular peremptory day, within the 
firſt five days of ſuch ſubſequent term; namely, the firſt five 
to be appointed for the firſt day ; the next five, for the ſecond 
day ; the next five, for the third day ; the next five, for the 
fourth; the next five, for the fifth; and then round again, in 
addition to each day; and ſhall be called by the officer, after 
the whole bar ſhall have moved. His lordſhip added a direc- 
tion, © that, after every term, there be a liſt made out, and 
fixed up in the offices, both on the crown and civil fide, of the 
rules fo enlarged, and the particular days when the reſpective 
motions are to come on; and that a copy of ſuch lifts be deli- 
vered to the judges reſpectively, the day before the beginning 
of every term. Ihe next day (Friday, 7th of February), at 
the ſitting of the Court, Lord MAnsF1ELD ſpoke to both the 
clerks of the rules, and told them, that inſtead of going on with 
five cauſes for five days, and then round again (which would 
overload thoſe five firſt days), it would be better, and he accord- 
iugly directed, that the method ſhould be as follows, viz, ** To 
appoint the firſt tive enlarged rules (either on the crimiual 
or civil fide of the court, as they might happen), for the brit 
day of the next term; the ſecond five for the ſecond day of it; 
ine third five for the third day; and fo on, zoties quoties, to the 
"th, 5th, Sth, gth. 10th, and following days of ſuch ſubſequent 
term, without returning back at all to the firſt day.“ 


Reg, Gen Priſeners.;—-Ii is ordered, in purſuance of the ſtat. 35 Ges. 3. 
Ir. Ter, c. 96. that the ſpace of time to be allowed to perſons (commit. 


25 Geo. 3. B. R. 


7 99 
= 4 fr. aL 4021. 


ted and detained in any gal for want of bail, under the a4 
26 Gee. 3. c. 77. ſ. 18. tor offences under that act againſt the 
exciſe Jaws) to cauſe an appearance, aud alſo a plea or demurie: 
to be entered in this court, purſuant to the ſaid lattmentioned 
act, ſhall be limited and fixed as follows (that is to ſay), in col 
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fuch perſons ſhall be confined in any gaol within the diſtance of 
| forty miles from the city of London, ſix days ſhall be allowed; 
if above forty miles, eight days. | 


Sheriff.]—For the future, the ſheriffs of London and Mid- e OO 
deſex, who before could not be compelled to return their writs 6 Gam © B. R. 
and bring in the body till after fix days, ſhall be obliged to do 3 Burr. 1914. 
it within four days. 
It is ordered that, from and after the laſt day of this term, Reg. Gen. 
where any ſheriff, before his going out of office, ſhall arreſt 3 an 
any defendant, and a cepi corpus ſhall afterwards be returned, he 4 T. Ra 379 
{hall and may, within the time allowed by law, be called upon 
to bring in the bedy by a rule for that purpoſe, notwithſtanding 
he may be our of office before ſuch rule ſhall be granted. 
It is ordered, that in future all writs ſhall be returned by the Reg. Gen. 
ſheriff on the day on which the rule for returning the fame thall cog Fake TY 
:xpire, and in default thereof the plaintiff ſhall be at liberty to 4 7%. Rp. 496. 


nove for an attachment on the next day (1). 


Special caſeg. It is ordered that, from and after the laſt day _ _ 
of this term, all ſpecial caſes to be ſet down by the clerk of the 38 B. R. 
papers to be argued, ſhall be entered within the four firſt days 7 Ter. Rep. 454. 
of the term next after the trial, at which ſuch ſpecial caſes ſhall 
have been reſerved ; and further, that ſuch ſpecial caſes ſhall 
never be ſet down for argument on any of the four laſt days of 


the term. 


Trial.]—It is ordered that, from and after the laſt day of this Reg. Gen. 
term, where ſhort notice of trial is to be accepted in country 7 G00, ER. 
ſes, ſuch notice ſhall be given at leaſt four days before the }7:r. Rep. 6 
caules, ce mall be given at least four days before the 3 Ter. Rep, $64. 


commiſſion- day, one day excluſive and the other incluſive. 


In the Court of Common Pleas, 


Attornies. lt is ordered, that every perſon who ſhall be Nes, Sen. 
aimitted an attorney of this court (not being already an attor- Go C.B. 
ney of his majeſty's court of King's-bench, or a ſolicitor in 1 Pu. & 84 3a 
tie high court of Chancery, or in the court of Exchequer), | 
hall, before he be ſworn, file, with the ſecondary, his articles 


of clerkſhip, together with the affidavit of the due execution 


— _ 7 
K 


(1) This rule aroſe out of a caſe of The King v. The Sher; of Surre 
rg the ſheriff had not returned the writ till the mor wt. of che 76h 
ay, but before the ſitting of the Court; to remedy which practice the 
ivoye rule was made, | 
thereof, 
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thereof, and alſo the affidavit of the due ſervice under ſug 
articles, and of the notices having been. given purſuant to: 
rule of this court, made in Trinity term, in the thirty. ft 
year of his preſent majeſty's reign. | 


Reg. Gen, Bail. lt is ordered, that from and after the firſt day d 
6 Ge a 3. CB. the next term, in all actions requiring bail, the defendant ſhi 
2 Hen. Bluz not be permitted to enter into the recognizance; but the hal 
530. ſhall each of them enter into a recognizance of double the ſun 

| ſworn to. | 

| Rex: 3 It is ordered, that from henceforth all perſons who ſhall be. 

IC er. 


- » come ſpecial bail for any defendant or defendants in this court, 
37 Geo. 3. C. B. A l : 
1 Pal. & By. may be permitted to juitify themſelves in open court, although 
660. ſuch perſons did not actually become bail before the time that 
notice for their juſtification was delivered to the plaintit's 
attorney or agent, any rule of this court to the contrary noi. 
withſtanding, 


Reg. Gen, Bail-bend. Alt is ordered, that from and after this term, 19 
33 C. B. bail-bond, taken in London or Middleſex, by virtue of any 
e . proceſs iſſuing out of this court returnable on the firſt returnof 
$2 5+: any term, ſhall be put in ſuit until after the fifth day in full tern; 
and that no bail- bond, taken in any other city or county, by 
virtue of ſuch proceſs, ſhall be put in ſuit until after te int) 
gay in full term; and that no bail-bond, taken in London or 
Middleſex, by virtue of any proceſs iſſuing out of this court, 
returnable on the ſecond, or any other ſubſequent return of the 
term, ſhall be put in ſuit until after the end of four days, ex- 
cluſive of the day on which ſuch proceſs ſhall be expreſſed to 
be returnable; and that no bail-bond taken in any other city 
or county by virtue of ſuch laſtmentioned proceſs, ſhall be put 
in ſuit until after the end of eight days, excluſive of the day on 
which ſuch laſtmentioned proceſs ſhall be expreſſed to be re- 
turnable, upon pain of having all proceedings made upon ſuch 
bail-bonds to the contrary thereof ſet aſide with coſts; any 
former rule or order of this court to the contrary thereof in 
any wiſe notwithſtanding. | | 


Reg. Gen. Diſtringas.]—It is ordered, that upon all writs of 4i/trii- 
Te Ter. B. £45, returnable on the laſt day of term, the plaintiff ſhall be 
, Put. & Biſ at liberty at the riſing of the court, to move to increaſe iſſues 
312, on the alias or pluries diftringas, to be iſſued thereupon on tie 
following day, in caſe no appearance ſhall have then been en- 
tered. And alfo, that in like caſes where a di/tringas ſhall be 
returnable on the laſt day of term and iflues thereupon levied, 
the plaintifF ſhall be at —_— at the riſing of the court, t9 


move for leave to ſell ſuch iſſues to pay the coſts of ſuch dis 
tringas or diſiringaſes, : | | 5 
ini 


- 


Rules of Court. 


Fines and rectveries.}—l[t is ordered, that from and after the Reg. Gen. 7 
firſt day of Michaelmas term next, every fine at the time of Tr. Ter. | iT 
the ſigning of the judge's allocatur thereon, ſhall have the „ 1 
writ of covenant ſued out and annexed thereto. And it is allo 526. 8 
ordered, that from and after the firſt day of Michaelmas term 
next, ine very common recovery wherein the vouchee or vouchees 
{hall perſonally appear at the bar of this court, for the purpoſe 
of ſuffering ſuch recovery, the writ of entry ſhall be ſued out and 
produced at the time of the recording of the vouchee or 
vouchees' appearance at bar, at the foot of the precipe in ſuch 
recovery. And it is further ordered, that from and after the 
firſt day of Michaelmas term next, on every common recovery 
wherein the vouchee or vouchees' warrant or warrants of at- 
torney ſhall be taken under a dedimus poteſtatem, the allocatur 
of the lord chief juſtice, or ſome one other of the juſtices of | 
this court, all be indorſed in the ſame manner as allocaturs 
are now indorſed on fines taken by dedimus poteſtutem, by vir- 1% 
tue of the ſeveral rules and orders of this court in that behalf 1 
made; and that at the time of indorſing ſuch allacatur in every | 
ſuch common recovery taken by _dedzmus petefaten the writ of 
entry ſhall be annexed thereto, together with the affidavit: or 
afidavits of the caption or captions of ſuch warrant or war⸗ 
rants of attorney reſpectively. | | | 

But the above rule was afterwards amended by the inſertion 
of the words. herein-after marked with inverted commas. i! 

It is ordered, that from after the firſt day of Michael- Reg. Gen. 10 
mas term next, every fine, at the time of ſigning the judge's 3 * 3 7 
albeatur thereon, ſhall have the writ of covenant ſued out and 3 45 
annexed thereto. 8 4 

And it is alſo ordered, that from and after the firſt day of 2 
Michaelmas term next, in every common recovery, wherein 43 
the vouchee or vouchees ſhall perſonally appear at the bar of 
tis court for the purpoſe of ſuffering ſuch recovery, the writ - 
of entry thall be ſued out, and produced at the time of the re- | 
cording of the vouchee or vouchees' appearance at bar, at the 10 
toot of the precipe in ſuch recovery. i 

And it is further ordered, that from and after the firſt day of 
Michaelmas term next, in every common recovery, wherein 
the tenant or tenants?, or the vouchee or vouchees', warrant or 
warrants of attorney ſhall be taken under a dedimus poteſtatem, 
« there ſhall be written on every copy of the precipe, and of 
« fuch warrant of attorney having ſuch affidavit or affidavits . 
« as is or are required by the rule of this court, made in ; 4 
„Hilary term, in the fourteenth year of the reign of his pre- 
* {ent majeſty, thereto annexed the allocatur of the lord chief 
e juſtice, or ſome one other of the juſtices of this court, in 
the ſame or like manner as a/{zcatuzs are now written on bf. 
« fines taken by dedimus poteſlalem; and the copy of the pre- . 4 
“ cipe and warrant or warrants of attorney, with the allecatur 4 

| “ thereon, 
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Rules of Court. 


« thereon, ſhall be filed as directed by the ſaid rule: and thy, 
« at the time of ſigning ſuch allocatur, the writ of entry fy 
« ſuch common recovery ſhall be produced before the jus; 
« ſigning ſuch allocatur, who may mark ſuch writ with bi 
« title, name, or initials thereof; and ſuch writ ſhall alſo he 
« produced at the time of the arraignment of ſuch recovety,” 

It is ordered, that from and after the laſt day of this preſent 
term, no fines which ſhall appear to have been acknowledge 
more than twelve calendar months, ſhall be permitted to pas 
the King's Silver. office without a rule of the court, or an order 
under the hand of the lord chief juſtice, or ſome other judge 
of this court; and that where the conuzor or conuzors ſhal 
be all living at the time of making the application for ſuch 
rule or order, an affidavit ſhall be made thereof. And in cafe 
any or either of the conuzors of ſuch fine ſhould not then be 
living, an affidavit ſhall be made ſtating the time of the death 
of ſuch conuzor or conuzors, and the application in ſuch caſe 
for a rule or order, that the ſaid fine may paſs the King's Sb. 
ver-office, ſnall be made to the Court by motion, if in tern 
time, or, if in vacation, to the lord chief juſtice, or ſome other 
of the juſtices of this court, at his chambers; and that the 
rule or order in ſuch laſt mentioned caſe, when obtained, ſha!l 
be filed with the precipe and concord of the fine, at the King's 
Silver-office. | 

Whereas the right honourable the lord high chancellor hath 
been pleaſed, by an order, bearing date the 12th day of July 
laſt, to direct, that from and after ſuch day no writ of edi 
poteſtatem, to be executed in England, ſhall ifſue under the 
great ſeal, directed to any perſons except the judges, ſerjcants 
at law, barriſters of five years ſtanding, or ſolicitors or attor- 
nies of ſome of the courts in Weſtminſter-hall, the judges of 
the court of Seſſion and Exchequer, advocates and clerks to 
the ſignet of five years ſtanding, in Scotland: It is ordered, 
that from and after the laſt day of this term, no common te- 
covery or fine {hail be ſuffered to pats, unleſs the taking of the 
warrants of attorney for ſuffering any common recovery, ot 


caption of any fine, be before one of the juſtices or barons of 


Reg Gen. 
Hil. Ter. 


his majeſty's courts of record in Weſtminſter-hall, or one of 


the ſerjeants at law, unleſs an affidavit be made and filed, ſtat- 
ing that the commiſſioners taking the ſame are, to the beſt of 
the defendant's information and belief, either barriſters of five 
years ſtanding, or ſolicitors or attornics of ſome of the courts 
in Weſtminfter-hall, the judges of the court of Sefjion and 
Exchequer, or advocates and clerks to the ſignet of five years 
itanding, in Scotland. Ree 

L ſue- money. lt is ordered, that after the firſt day of the 
next term, no judgment ſhall be ſigned for nonpayment o 


35 Geo. 3. C. B. iſſue- money; but that the iſſue- money ſhall remain to be tax 


2 Hen, Biack, 


ed as part of the coſts in the cauſe. 
| Null 


-— 4 
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Rules of Court. 


Rules lt is ordered, that upon all proceſs ſued out of Reg. Gen. 
| this court, returnable the laſt return of any term, if the plain- Hil. Ter. 


353 


tf declares in London or Middleſex, and the defendant lives 35 Geo. 3. C.B, 


within twenty miles of London, the defendant ſhall plead with- 
in four days after ſuch declaration filed or delivered, with no- 
tice to plead accordingly, without any imparlance, provided 
ſich declaration be filed or delivered on the day of ſuch re- 
turn, or on the day next after the ſame, unleſs ſuch return da 


| ſhall happen on a Saturday, in which caſe the plaintiff ſhall 


have the whole of the Monday following to fil or deliver ſuch 


F dcclaration as aforeſaid. And in caſe the plaintiff declares in 


any other county, or the defendant lives above twenty miles 
from London, the defendant ſhall plead within eight days after 
the declaration filed or delivered, with notice to plead accord- 
ingly, without any imparlance, provided ſuch declaration be 
fled or delivered as aforeſaid. And it is further ordered, that 


tie rules now in force, reſpecting the times of declaring and 


pleading upon any proceſs returnable the firſt, ſecond, or third 
return of any term, ſhall alſo extend to the fourth return of 


Eaſter term. 


And it is further ordered, that where a rule, to bring in the Reg. Cen. 


body, ſhall expire on the laſt day of term, the plaintiff ſhall alſo Tr. Ter. 
be at liberty, at the riſing of the court on that day, to move 1 B. 


for an attachment for not bringing into court the body of the 313. 


defendant, and that ſuch attachment may be accordingly ifſued 


on the following day, provided bail ſhall not then be perfected, ' 


or the defendant rendered in diſcharge thereof. 


IWarrants of attorney. — This was a motion to ſet aſide a Taylor 7. Par. 


judgment entered upon a warrant of attorney, on the ground, kinſon, 


that the warrant was not read over to the party who gave it, * | 
| . 35 Geo. 3. C. . 
according to a rule 14 and 15 Gee. 2. ſtated in Inp. Pract. 2 Hen. Black 


CP. 471. 4th edition. — BULLER, J. aſked the prothono- 383. 


tary if he had ever known the rule acted upon, as it appeared 
to him to be a very abſurd and inconvenient one, and not pro- 
tuttive of any good conſequence; for, if there were fraud, it 
das ſtill open to the party to apply to the court, and there 
ws no ſuch rule in the court of King's-bench. The pro- 
thonotary anſwered, that he never knew an inſtance of a 
judgment being ſet aſide on that rule. Upon which the Court 
kid, that it would be proper to make the practice in this re- 
hect conformable to that of the King's-bench, and, therefore, 
that the old rule of the 14 and 15 Geo. 2. was no longer to 
te conſidered as in force. Rule refuſed. | | 
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Mic. Ter. 

6 Geo. 3. C. B. 
2 N 1¼¼. 291. 
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Lawſon, 

_ Mic. Ter. 
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Search Warrant. 


T ORD Code denied the lawfulneſs of granting warrants t. 

ſearch for ſtolen goods (1), though now it prevails to he 
law; but in that caſe the juſtice and informer muſt proceed 
with great caution; there muſt be an oath that the party hu 
had his goods ſtolen, and has ſtrong reaſon to believe they ar 
concealed in ſuch a place; but, if the goods are not found 
there, he is a treſpaſſer, and the officer in that cale is 4 
witneſs. be | 


Services. 


| ' the lord of a manor convey a cuſtomary eſtate to the t. 


nant, he cannot reſerve to himſelf the ancient ſervices; for 
the tenant, by reaſon of the ſtatute quia emptores, mult then 
hold of the ſuperior lord. — This was an action of debt to re- 
cover 25. 6d. in which {um the defendant had been amerced for 
not attending, in reſpect of a cuſtomary eſtate, a court baron 
held for the manor of Halton, of which the plaintiff was ord, 
At the trial ſeveral objections were taken by the defendant's 
counſel, and it was agreed that a caſe ſhould be reſerved for 
this Court, and if they ſhould be of opinion that cither of the 
objections were well founded, a nonſuit ſhould be entered. Txt 
SPECIAL CASE, as far as reſpected the principal queſtion, ſtated 
theſe facts, © that the plaintiff is ſeiſed of the manor of Halton 


for life; that the defendant is ſeiſed of fourteen acres of land, 


parcel of the eſtate mentioned in the deeds after ſtated, Till 
the reign of queen Elizabeib all the lands within the manor 


(except the lord's demeſnes) were of cuſtomary tenure of 


inheritance, paſſing by cuſtomary deeds and admiſſion of the 
lord. Several of thoſe eſtates remain cuſtomary, unaltered in 


point of tenure. The defendant's eflate was until the 2d if 


October, 18 Fac. I. parcel of one of theſe cuſtomary eſ#ates, avhery 
by an indenture cf feoffment, with livery of ſeifin inder, bd there, 
the then bord of the manor, in ns of 80ʃ. granted, 
aliened, enfeoffed, and confirmed it to C. Barwicke and his heirs 
and aſſigns in fee-farm, reſerving the yearly rent of 241. 11%, 


— nr 


(1) Vide 4 Ivf. 176, 177. | 
| ; (chere 


 Dervices. 


(there ſtated to be the ancient yearly rent) for all manner of 
ether rents, ſuits, ſervices, exactionc, and demands, auh. 
The caſe then ſet forth another deed of the 14th of May, 
1 Car. 1. by which, after reciting that, upon the agreement of 
the above conveyance, and as fart of the con{;deration given or 
reſorued upon the ſule of the eſtate, it was agreed betaueen the 
parties that Barwicke and all other perſons who ſhould hotd his 
efate fhould grind their corn at the tord”'s mill, ant! fhould do ſuit 
and ſervice at the lords court baron for the above eſtate, 
E. Barwicke (the fon of the above (. Barwicke } covenanted fer 
himſelf and his heirs, that they wwould at all times be ſuitors, and 
ch fuit and ſervice, and appear in perſon at all the courts-baron, 
&c. as formerly, and ſhould be fubject to pay ſuch fines and 
amerciaments as ſhould be afſe{ted or found due by the homage 
or jury within the manor ; and this deed alſo contained a 
covenant by E. Barwicke, that if he and his heirs and aſſigns, 
owners of this eſtate, ſhould make default in doing ſuch ſuit 
and ſervice, &c. they ſhould pay 25. 6d. for every ſuch default. 
The cafe further ſtated, that ſeveral other of the cuſtomary 
eſtates in the manor have been ſince enfranchiſed in like man- 
ner. The ſtyle of the courts holden in the manor has always 
been thus, « the court baron of A. B.-efq. held thereon, &c. 
before, &c.” The caſe then ſtated [inter alia) that a court 
was held within the manor in June, 1788 (after giving the 
uſual notice), before the plaintiff and his fleward at which the 
defendant was amerced 2s. 6d. by the jury, for not appe ring to 
perform ſuit and ſervice, &c. &. CURIA: No doubt can 
be entertained on the principal queſtion, which was ſettled 
about five centuries ago by a poſitive act of parijameat, 
the ſtatute of quia emptores, 18 Hd. 1. ſtat. 1. And the 
objection to the plaintiF's claim, Which ariſcs on this ſta. 
tute, decides the merits of the cauſe, and renders it unne— 
cellary to conſider the other points that were made by the 
plaintiff 's counſel, which, perhaps, on examination, would be 
found equally deſtitute of all legal principles. It is {tated, as 
the foundation of the plaintiff's demand, that the relation 
between theſe parties is that of lord and tenant : as long as that 
continued, the ſervices to be rendered by the lat er were to be 
regulated by the cuſtom of the manor ; and among others was 
that of attending the lord's court. Now it is ſtated in the 
caſe, that the lord of this manor, in the reign of James the 
Firſt, by competent deeds of conveyance, conveyed the pro- 
perty, of which the defendant is now ſeiſed, to the defendant's 
anceſtor, then a cuſtomary tenant of the manor. But it has 
been faid that the old ſervices were reſerved, by tie reſervation 
of the fee-farm rent; but, if the relation of lord and tenant 
abſolutely ceaſed to exiſt, that rent can no longer be conſidered 


as rent-{ervice, but a rent to be recovered according to the , 
contract between the parties. After the ſtatute of quia empe 
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Services. | 


_ ores the lord could not, by any deed, reſerve the old ſervices 


when he conveyed away the eſtate in reſpect of which thoſe 
ſervices were due, for the tenant muſt hold of the ſuperior lord, 
By the conveyance, the eſtate was no longer parcel of the 
manor, nor held of the manor ; neither was the defendant's 
anceſtor any longer a tenant of the manor. Therefore, on 
that point, on which all the plaintiff's claim is founded, we are 
extremely clear that the defendant was not bound to attend the 
plaintiff's court baron as a tenant of the manor. As to the 
ſecond queſtion : this is not ſtated to be a preſcriptive manor, 
to which there are certain preſcriptive incidents, as was done in 
Lord Paget's cafe, Co. Entr. 118.3 but it is ſtated in every 
count in the declaration to be a common Jaw court baron; 
and ſuch a court can only be held before two free ſuitors at the 
leaſt, whereas this court was holden before the lord and his 
ſteward. This point is ſo well, ſettled, that cafes need not be 
cited to prove it; and we need only mention one inſtance, of 
Rumſey v. Walton, which was an action on a judgment alleged 
to have been recovered in a court baron: on the trial at the 
Hereford ſummer aſſizes, 1760, before Foſter, J. the plaintiff 
proved the court to have been holden before the ſteward; on 
which it was objected that ſuch a court could not be legally 
held without two free ſuitors ; and the judge, being of that 
opinion, nonſuited the plaintiff. Without, however, enlarg- 
ing upon this, we are of opinion that the very foundation of his 
claim totally fails, and that a judgment of nonſuit ſhould be 
entered. PER CURIAM: je of nonſuit. 


Settlement. 


N eſtate being conveyed by a marriage ſettlement to truſ- 
A tees, to the uſe of the grantor for life, with remainders over 
and with a power to the grantor, with the conſent of the truſtees, 
to revoke all the uſes in the ſettlement, and the grantor having 
granted an eſtate for his own life, in the ſettled eſtate, a revoca- 
tion ſubſequent thereto, of all the uſes by him, with the con- 
ſent of the truſtees, ſhall not affect the eſtate granted for lis 
life. On the trial of an ejectment, brought to recover the 
poſſeſſion of certain lands in the county of Kent. The jury 
found a ſpecial verdict {inter alia) as follows: That Lord 
Blingbroke was ſeiſed in fee [inter alia) of the premiſes men- 
tioned in the declaration; that, by indenture, bearing date the 
th of September, 1757, reciting {inter alia) an intended 


marriage between him and Lady Diana Spencer, in confidera- 
| | tion 


Settlement. 


tion of ſuch intended marriage, and for other conſiderations 
therein mentioned, his lordſhip covenanted with Lord Pem- 
broke and Lord Guilford, parties thereto, that, in fix months 
after the ſolemnization of the marriage, he would convey to 
| the uſe of I. S. and . B. alſo parties thereto, certain manors, 
lands, &c. therein mentioned, for ninety-nine years, for the 
purpoſe of raiſing a certain yearly ſum for the ſeparate uſe of 
Lady Diana, during her and Lord Bolingbrote's joint lives; 
remainder to the uſe of Lord Balingbrote for his life, without 
impeachment of waſte z remainder, after his death, to truſtees, 
for 500 years, without impeachment of waſte, to the uſe and 
intent that Lady Diana ſhould take and enjoy a certain yearly 
rent, during her life, for her jointure, and upon other truſts ; 
| remainder, after the determination of ſuch term, to the firſt and 
other ſons of the marriage, in ſtrict ſettlement, with remain- 
ders over; that the premiſes in queſtion were part of thoſe 


| contained in the ſaid indenture ; that, in the fame month of 


September, 1757, the marriage took effect; that by indentures 
of leaſe and releaſe, of the 3d and ath of November, 1765, in 
purſuance of the indenture of 1757, and in performance of the 
covenants therein contained, Lord Bolingbroke conveyed to the 
ſaid Lord Pembroke and Lord Guilford the premiſes in the deed 
of 1757 contained, upon the ſame truſts, and for the ſame uſes, 
as were in the ſaid deed mentioned, with a power to Lord 
Bilingbroke, during his life, and the truſtees during the minority 
of the children of the marriage, to grant leaſes for three lives, 


or for thirty-one years (ſubject to certain reſtrictions and 
ſolemnities particularly ſet forth); that, in the ſaid releaſe of 


the 4th of November, 1765, was contained a proviſo of the 
tenor following, viz. * that if, at any time during the life of 
the ſaid Lord Bolingbroke, it ſhould be thought convenient by 
him, and the truſtees, or the ſurvivors, or ſurvivor, and the 
heirs of ſuch ſurvivor, to ſell, diſpoſe of, or exchange, all or 
any part of the ſaid ſettled eſtates, and lay out the money 
ariſing therefrom in the purchaſe of others to be ſettled to the 
ſame uſes, it ſhould be lawful for Lord Bolingbroke, notwith- 
ſtanding the ſaid uſes and limitations, with the conſent of the 
truſtees, by any deed, or deeds, with or without power of 
revocation, to be ſealed and delivered by him, and the truſtees, 
in the preſence of two or more witneſſes, to revoke, determine, 


annul, and make void, all and every the uſes, eſtates, truſts, 


and limitations, powers, proviſoes, authorities, and agreements, 
therein before limited, declared, created: and contained, of and 
concerning the premiſes ſo to be ſold, diſpoſed of, or exchanged, 
and by the fame, or any other deed or writing, to be ſealed, 
and with ſuch conſent as aforeſaid, to limit the ſame premiſes, 
or any of them, whereof the uſes ſhould be ſo revoked, to the 
lad truſtees, upon truſt, that they, with the conſent and appro- 
bation of Lord Bolingbrote, ſignified by a deed under his hand 
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Settlement. 
and ſeal, ſhould abſolutely ſell and convey the ſame to any 


purchaſer or purchaſers, his or'their heirs, executors, or ad- 


miniſtrators, or ſhouid limit any ſuch new uſes or truſts of the 
ſame, as ſhould be requiſite for effecting ſuch ſale, diſpoſition, 
or exchange, and that, on payment of the purchaſe-money, it 
ſhould be lawful for the truſtees to ſign receipts for the 25 
which ſhould be ſufficient diſcharges to the purchaſer or pur. 
chaſers, and that when any of the ſaid premiſes ſhould be fold, 
for a valuable conſideration in money, and ſuch receipt ſhould 
be given, and alſo when any of them ſhould be fold, diſpoſed 
of, or exchanged for, or in lieu of any other manors, &c. and 
the fee-ſimple of ſuch laſtmentioned manors ſhould be veſted 
in the ſaid truſtees, all and every the premiſes ſo ſold, diſpoſed 
of, or conveyed in exchange, ſhould be, and remain for ever, 
thenceforth freed, and atbjolutely diſcharged from all the uſes, 
eſtates, truſts, . declarations, tber, provijoes, and agreements, 


in and by the ſaid indenture of relcaſe limited and declared con- 


cerning the ſame, and then, and from thenceforth, theſe preſents, 
and the grant and relcaſe herein before contained, and hereby 
made, ſball be and enure, as to ſo much cf the ſame premiſes 
as ſhall be fo reſpectively fold, diſpoſed of, or conveyed in ex- 
change, to the only uſe or behoof of ſuch purchaſer or pur- 
chaſers, or of ſuch other perſon or perſons to whom the fame 
ſhall be reſpeRively ſold, diſpoſed of, or conveyed, and of his, 
her, or their heirs and aſſigns, ſalfect only to ſuch leaſes as le- 
fore ſuch ſale or exchange ſhall have been made thereof, purſuant 


to the powers herein before contained : That on the 24h of 
July, 17750, by an indenture between Lord Bolingbroke and 


argaret Hare, widow (the leſſor of the plaintiff), reciting 


that his lordſhip had executed a bond to the leflor of the plain- 


tiff, conditioned for the payment of an annuity of 50ol. dur- 
ing his life, by quarterly payments, and that he had agreed to 
ſecure. the ſaid annuity upon certain eftates, and that they 


ſhould be conveyed to her for that purpoſe, it was witneſſed, 
| that in purſuance of ſuch agreement, and in conſideration of 


3o0ol. paid to him, for the purchaſe of the ſaid annuity, he 
granted, bargained, fold, and demiſed to the ſaid Margaret 
Hare (inter alia), certain eſtates, at Beckenham in Kent, 
which eſtates were the premiſes mentipned in the declaration, 
and part of thoſe contained in the deed of 1757, to have and 
to hold the ſame for 99 years, if he ſhould fo long live, ſub- 


-Ject to a pepper-corn rent, if demanded ; that, by the fame 


indenture, he covenanted, that he then ſtood lawfully ſeiſed of 
an eſtate for his life in the premiſes; that, by the ſaid inden- 
ture, it was provided, declared, and agreed, that the ſaid pre- 
mites were ſo demiſed to the faid Margaret Hare, upon an 
agreement, and to the intent, that ſhe ſhould leaſe back the 
ſame to him and his aſſigns, for ninety- eight years and eleven 
months, if he ſhould fo long live, under the rent of 500!- pr 
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annum; that an indenture of redemiſe, bearing date the 25th 
July, 1770, in purſuance of the above agreement, for the 
ſaid term of ninety-eight years and eleven months, if 
Lord Bolingbroke ſhould fo long live, was made by Margaret 
Hare to him, ſubje& to the rent of 5ool. per annum, payable 
quarterly, and that ſuch Jaſtmentioned indenture contained a 
proviſo, that, if the ſaid yearly rent of 500l. ſhould be behind, 
or unpaid, in part or inall, by the ſpace of twenty-eight days, 
after any of the quarterly days of payment, although no de- 
mand thereof ſhould be lawfully made, it ſhould be lawful for 
the ſaid Margaret Hare to re-enter; that memorials of the 
ſaid indentures of the 24th and 25th of July, 1770, were duly 
inrolled in Chancery, before the commencement of the action, 
in purſuance of the ſtatute of 17 Geo. 3. c. 26.; that by an 
act of the 8th of Geo. 3. the marriage between Lord Bolimg- 
| broke and Lady Diana was diſſolved, and it was enacted, that 
ſhe ſhould, during her life, receive 800l. a-year out of the 
premiſes contained in the deeds of 1757 and 1765, with 
power of diſtreſs and entry, to ſecure the payment thereof, 
and that the yearly ſum for her ſeparate uſe, and alſo the join- 
ture ſettled on her as aforeſaid, ſhould ceaſe and be void ; that, 
by indenture of the 20th of October, 1773, between Lord 
Bulingbroke and the truſtees in the deed of the th of November, 
1765, reciting that deed, and the power of revocation above ſet 
forth, and that it was thought convenient by Lord Bolingbroke, 
and the truſtees, to ſell- the eſtates therein mentioned {being 
the ſame with thoſe granted and conveyed by the ſaid deed of 
the 4th of November, 1765), and to lay out the monies ariſ- 
ing from the fale thereof in other lands, to be ſettled ta the 
ſame uſes, and ſubject to the ſame powers, proviſoes, &c. the 
ſaid Lord Bolingbroke, by virtue and in purſuance of the 
power to him given by the faid deed of the 4tn of November, 
1765, and in execution thereof, did, with the conſent and ap- 
probation of the faid truſtees, limit and appoint all the ſaid 
eſtates, to the uſe of the ſaid truſtees, upon truſt, and ro the 
intent that they, with the conſent of Lord Bolingbroke, ſhould 
ell and convey the ſame to any purchaſer or purchaſers, and 
ſhould limit, create, &c. ſuch new truſts, of and concerning 
the ſame, as ſhould be neceflary for executing and effecting 
ſuch ſale; that the defendant contracted with Lord B:lingbrovte 
for the abſolute purchaſe of the ſaid eſtates, free from incum- 
brance (except as in the ſaid indenture of releaſe hereinafter 
mentioned, of the 22d of October, 1773, is excepted), for 
the price of 19,6881. ; that, for conveying the ſame to the de- 
tendant, the truſtees and Lord Bolingbroke, on the 211t of 
October, 1779, for the conſideration therein mentioned, bar- 
gained and fold the faid eſtates (the ſame including the premiſes 
in the declaration mentioned) to the defendant, to have and to 
hold the ſame for a year, ſubje& to a pepper-corn rent, if de- 
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manded, to the intent that a releaſe of the fame in fee might 
be granted to him ; that, accordingly, by indenture of releaſe 
of the 22d of October, 1773, reciting the releaſe of 1765, the 
deed of 1757, the deed of the 20th of October, 1773, and the 
contract with the defendant, the ſaid truſtees, with the con- 
ſent and approbation of Lord Bolingbroke, releaſed to the de- 
fendant all the ſaid eſtates, &c. in the deed of the 20th of 
October ſpecified, to the uſe of him and his heirs for ever; that 
the faid laſtmentioned indenture was duly executed, according 


to the tenor of the power of revocation and ſale, in the deed of the 


4th of November, 1765 ; that the premiſes in the declaration 
mentioned were part of thoſe ſo releaſed to the defendant ; that 
the indentures of the 24h and 25th of July, 1770, were not, nor 
was either of them, nor any incumbrance created by them, or 
either of them, excepted, or mentioned by the indenture of 
releaſe, of the 22d of October, 1773; that Lord HBolingbroſe, 
by virtue of the ſaid indentures of the 3d and th of November, 
1765, was tenant for lite, and in the actual poſſeſſion and re- 


ceipt of the rents and profits of the premiſes in the declaration 


mentioned, at the time of the execution of the deeds of the 
24th and 25th of July, 1770; that the defendant, at the time 
of his contract for the aforeſaid purchaſe, and of making the 
incentures of the 21ſt and 22d of October, 1773, had due 
notice of the indentures of the 24th and 25th of July, 1770, 
and of the yearly rent, or annuity, therein mentioned; that 
the defendant and certain other perſons were, at the time of 


bringing the ejectment, and at the time of the trial, in poſlel- 


ſton of the premiſes in the declaration ſpecified ; that a quar- 
terly payment of the annuity had been, and ſtill was, in arrear, 


for twenty-eight days; and that on the 14th of June, &c. 


(ſubſequent to the expiration of the twenty-eight days), the 
leſſor of the plaintiff demiſed to the plaintiff; that, by virtue 
of ſuch demiſe, he entered, &c. It was contended, on the 
ſide of the defendant, 1ſt, That the revocation of the uſes of 
the releaſe of 1765, by that of the 20th of October, 1773 
had made void the demiſe to the leſſor of the plaintiff, adh, 
That this was an action brought by the leſſor of the plaintiff, 
as landlord, againtt the defendant, as tenant, and that the cir- 
cumftaaces were not ſuch as to entitle her, under the ſtatute of 
4 Geb. 2. c. 28. ſ. 2. to bring an ejectment, with;ut re-entry 
or demand. Lord MANSFIELD, Ch. J. The defendant in 


this cauſe has turned the leſſor of the plaintiff twice round, 


upon former occaſions, by objections in point of _— 
. | t 


* 


(1) The leſſor of the plaintiff had firſt brought covenant againſt the 


_ defendant, as aſſignee of the eſtate, right, title, &c. granted by her to 
Lord Bolingbroke; the defendant pleaded, that the eftate, right, title, 


c. of Lord Balingdrote, in the premiſes demiſed by her to Lord i= 
| mg CAE) 
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| It would be very unfortunate, if he were to ſucceed a third 
time in 2 fimilar attempt. With regard to the firſt point, I 
cannot frame a doubt upon it. Undoubtedly Lord Boling- 
| broke had a right to do what he did. It is a right which ariſes 
out of the nature of his eſtate. The queſtion is, Whether 
the ſame Lord Bolingbroke, who has made this demiſe, for a 
valuable conſideration, can be authoriſed to revoke it under 
any power in any ſettlement? For, by the power, the revo- 
cation muſt be executed by him. There is a groſs fraud at- 
tempted in this caſe, either upon Cator, or on Mrs. Hare. 
If Cator did not know of the incumbrance, there was à fraud 
upon him. But it is found that he knew of it; and, there- 
fore, the fraud was upon Mrs. Hare, WILLES, J. AsH- 
HURST, J. and BULLER, J. were of the ſame opinion, as to 
the queſtion on the effect of the revocation, With regard 
to the ſecond queſtion, Whether an actual entry is necellary, 
in order to maintain an ejectment, on a clauſe of re-entry, 
for nonpayment of rent? It ſtood over, and the Court ulti- 
mately decided that it was not. (See vol. IV. p. 5.)—Judg- 
ment for the plaintiff, | 
A clauſe in a marriage ſettlement, & that the truſtees ſhall Bartlett v. 
not be chargeable with or accountable for any money ariſing Hodgſon, 
in execution of the ſaid truſts, but what the perfon or perſons * B. R. 
ſo to be accountable ſhall actually receive,“ will not bind the 1 Ter. Rep. 42. 
truſtees as a covenant; but ſhall operate as a clauſe of indeme 
nity, to take away that reſponſibility which each would be 
ſubject to for the acts of the others; and each of them 
will be only accountable for what he actually receives as 
for a ſimple contract debt.'This was an action of debt on 
a bond in the penalty of 600). given to the plaintiff by one 
Peter Holme, to whom the defendant was ſiſter and heir at 
law, and alſo deviſee of certain eſtates, &c. Plea, plenè admi- 
n/travit; and (inter alia) that ſhe, the defendant, had a right 
to retain for a debt due to herſelf in the following manner : 
That by an indenture made the 2oth June, 1759, between 
the gefendant of the firſt part, one Thomas Hodgſon of the 
ſecond part, and the ſaid Peter Holme and one J. Hardman 
of the third part, it was witneſſed, that in conſideration of a 
marriage then intended to be had and ſolemnized between 


the ſaid Thomas Hodg ſon and the defendant, the defendant 


— 


— 
_ 


lag rote, did not come to him by aſſignment : and on the trial it appear- 
ed, that, beſides the eſtate in Kent, Lord Bo/:ngbroke had demiſed to 
her, and that ſhe had redemiſed, a farm in Surrey, which farm was not 
fold to the defendant; and a cafe being reſerved, and the queſtion ar- 
gued (as tated ſupra, vol. IV. p. 705), it was held, that he could not 
be ſued as aſſignee. Afterwards, an ejectmeat was brought, but the 
leſſor of the plaintiff having neglected to inroll the annuity, according 
6 17 Geo. 3. e. 26. ſhe was nonſuited alſo in that action. 

: | E. Hodgſon 
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Z. Hodgſon did give, grant, bargain, aſſign, and ſet over, ung 
the ſaid Peter Holme and F. Hardman, their executors, ad. 
miniſtrators, and aſſigns, all and ſingular the perſonal eſtate of 
the ſaid defendant, upon certain truſts mentioned in the {aid 
indenture; and it was thereby further declared and agreed by 
and between the parties to the faid indenture, that the ſaid 
Peter and Jobn, and their heirs, ſhould not be chargeavle with, 
or accountable for, any money ariling in execution of the {aid 
truſts in the ſaid indenture, but what the perſon on perſons ſi h 
be accountable ſhould attually receive. That the marriage was 
ſolemnjzed. That Thomas Hodgſon afterwards died. That 
J. Hardman died in the life-time of Peter Holme, who after. 
wards died alſo. That on the death of the ſaid P. Holme, admi- 
niſtration of his eſtate and effects was granted to her the de. 
fendant. That in purſuance of the ſaid indenture, the faid 
P, Helme, in his life-time, received 1,800l. part of the (aid 
r ſonal eſtate of the ſaid defendant. That the faid P. Hl 
dich not, at any time during his life, apply the faid ſum ef 
1, 800l. or any part thereof, in execution of the ſaid truſts, but 
the ſame remained in his hands, for the purpoſes mentioned in 


the ſaid indenture ; and that the ſaid P. Halme was then ac 


countable for, and chargeable with, the ſame, by virtue of the 
ſaid indenture, and of the ſaid provifo.”” The like of an- 
other ſum of 1000). received by the ſaid P. Holme, under an- 
other indenture mace between the fame parties and for the 
ſame purpoſe. That thoſe two ſums, together with others 


ſecured by mortgage, &c. exceed the aſſets that have de- 


ſcended to her. Jo this plea there was a general de- 
murrer. CURIA: This is a common clauſe of indem- 
nity, which is inſerted in all fettlements. The ſenſe of 
it is this, that the truſtees and their heirs ſhall not be account- 
able for more than they receive: they are accountable for 
what they actually receive, but not as under a covenant, 
It is not a clauſe of charge, but rather of diſcharge and 
indemnity; it is to take away that reſponſibility, which each 
would be under for the acts of the other, were it not for this 

clauſe.— Judgment for the plaintiff, | 
On the trial of this ejectment a verdi& was found for the 
plaintiff, ſubject to the opinion of the Court on the following 
caſe, —/[lam Rawles being poſſeſſed of and entitled to the 
lands in queſtion, in the manner ſtated in the caſe, for the re- 
mainder of a term of 909 years, on the 29th April, 1749, by 
indenture of that date, made between the ſaid /7 illiom Rawls 
of the firſt part, Margery Cale, widow, of the ſecond part, and 
2 Highman of the third part, reciting, that a marriage had 
een agreed upon between the faid William Rawles and Har- 
gery Cole, the ſaid Mitliam Rawles, for and in conſideration of 
natural love and affection, did give, grant, aſſign and make over 
« unto the ſaid Margery Cole and her heirs, IMMEDIATELY 
AFTER 
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ArTER THE DEATH OF HIM THE SAID WILLIAM 
aws, all the premiſes therein before mentioned, to held the 
ame unto the ſaid Margery Cole and her heirs, to and for her 
and their own proper de for ever.” The marriage between 
Wilkam Rawl:s and argery Cole took eſfect; William 
Rawles ſurvived his wife, and afterwards died without iſſue 
liviag at the tirne of his death, inteſtate, and adminiſtration of 
his rights and credits was in due form of law granted to the 
defendant Elizabeth Polgrean. Mary Roberts, the leſſor of 
the plaintiff, the wife of Matibero Roberts, the other leſſor of 
the plaintiff, was the daughter of Margery Cole (afterwards 
Margery Rawl-s), by a former huſband, and adminiſtration 
of all her goods, rights, and credits, was granted to the ſaid 
Mary Roberts. HE COURT were of opinion, that the 
| deed in queſtion, though inaccurately drawn, muſt be con- 
ſirued to be a preſent gift to the wife in caſe ſhe ſurvived her 
huſband, to take effect in poſſeſſion on that event. The right 
to the term, therefore, was in the huſband, and paſſed to his 
repreſentative. — Judgment for the defendant. 
Under a limitation in a marriage ſettlement to the huſband 3 Wee 
for life, then to the wife for life, then to the heirs of the body 883 B. R. 
of the wife and their heirs, the wife was held to take an eſtate 8 Ter. Rep. 519. 
tail, And notwithſtanding it was recited in the deed, that the 
huſband's father conveyed in conſideration of the marriage, and 
for ſettling and eſtabliſhing the lands, &c. to the uſes there- 
after ues” 2; and ſubſequent uſes were added in the deed, the 
Court would only take notice of the legal eſtate ; and the huſ- 
band and wife having levied a fine, and having agreed to ſell the 
eſtate to a purchaſer,. from whom they had received part of the 
purchaſe money, the purchaſer was held not entitled to 
recover hack the depoſit money, in an action for money had and 
received. On the trial of an action brought to recover back 
50l., being the depoſit money paid by the plaintiff to the de- 
tendant, in part of the purchaſe money for a meituage and cer- 
tain lands, ſituate in the county of Glouceſter. The foilow- 
ing caſe was reſerved for the opinion of this Court. The 
eſtate in queſtion was put up to ſal2 by auction, on the gth 
ot June, 1797; the plaintiff was Shed the purchaſer in 
ee thereof at 92 5l., and paid a depolit of gol. to the defendant 
on account of ſuch purchaſe. The defendant's title to the 
premiſes ſold was as follows: John /atkins the elder, father of 
the defendant, being ſeiſed in fee of the ſaid premiſes, by in- 
centures of leaſe and releaſe on the 3d and th of June, 1754 
(being a ſettlement made on the marriage of his ſon John 
JV atkins, the defendant, with Suſannah Stephens), in conſi- 
deration of the marriage, and of 200l. paid to Jahn JVathins, 
the defendant, as his intended wife's marriage portion, and for 
competent ſettlement and other proviſion to be made for the 
laid Suſannah, in caſe the marriage ſhould take effect, _ _ 
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ſhould ſurvive her intended huſband, and alſo in conſideration 
of the great and natural love and affection which Fohn I al. 
ins the elder, had unto 7. Mattins the younger, his ſon, and 
for his advancement and better preferment in life, and for th; 
ſettling, conveying, eſtabliſhing and aſſuring of all and ſingularth; 
mefſuage or tenement lands and hereditaments therein after more 
particularly mentioned and deſcribed, and thereby intended to 
be ſettled to the ſeveral uſes, intents, and purpoſes therein aftr 
expreſſed and declared, conveyed the premiſes above mentioned 
to the following uſes; to the uſe of the ſaid F. Watlins the 
elder, for life, without impeachment of waſte ; remainder to 
the uſe of Mary, the then wife of ſaid 7. /Vatkins the elder, 
for life; remainder to the uſe of the ſaid John Watbins the 
younger (the defendant), for life, without impeachment of 
waſte ; remainder to the uſe of the faid Suſannah Stephens, the 
intended wife of F. Watkins (the defendant), for her life, 
for her jointure, and in fatisfaction of dower ; and from and 
after the ſeveral deceaſes of F. /Yatkins, the defendant, and of 
Suſannab, his intended wife, and the ſurvivor of them, then 
to the uſe and behoof of the heirs of the body of the ſaid 


| Suſannah Stephens, by him, the faid Fohn Matbins the 


younger, lawfully to be begotten, and of their heirs and aſſigns 
for ever; and for default of ſuch iſſue, to the uſe of the right 
heirs of 7. //atkins the younger (the defendant) for ever, 
The marriage took effect; and there are iſſue of the mar- 
riage now living, two ſons and ſeveral daughters. John 
Watkins the elder, and Mary his wife, being both dead, 7:hn 
Fatkins the younger (the defendant), and Suſannah his wife, 
in Eaſter term, 1797, levied a fine ſur conuſance de droit cone 
ceo, &Fc. with proclamations of the ſaid ſettled premiſes. By 
an indenture dated the 11th of April, 1797, duly executed by 
J. IVatkins, the defendant, and Suſannah his wife, the uſes of 
ſuch fine were declared to be, to the uſe of ſuch perſon or per- 
ſons for ſuch eltate and eftates as the ſaid 7. Watkins, 
the defendant, and Suſannah his wife, ſhould at any time dur- 
ing their joint lives, by any deed or writing by them executed 
in the preſence of two or more witneſſes direct or appoint, 
and in default thereof to the uſe of F. Watkins, the defendant, 
and Suſannah his wife, during their lives, and the life of the 
ſurvivor of them: remainder to Feb» Hatkins, the defendant, 
in fee. THE QUESTION was, Whether the defendant, J. 
IWathins, and Suſannab his wife, or either of them, are ſeiſed 


of ſuch an eſtate in the ſaid premiſes, or have ſuch power of 


appointment as will enable them to convey the ſame to the 
plaintiff in fee? For THE PLAINTIFF it was argued, that 
although it muſt be admitted that S. Stephens took a legal 
eſtate-tail, under the marriage ſettlement in 1754; yet as it 
appears by a recital in that deed, that it was made « for the 
feitling, conveying, and aſſuring of the ſaid premiſes to the 22 
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| wes therein after expreſſed,” a court of equity would give re- 


lief to the parties claiming under the ſubſequent limitations. 
Doran v. Roſs, 3 Bro. Ch. Caf. 27, 8. Therefore, though 


| the defendant could convey a legal title in the premiſes in 


queſtion, yet as that legal title would be moulded in e to 
anſwer all the purpoſes of the marriage ſettlement, and as the 
plaintiff would take this title with notice of that defect, the de- 
fendant was not in a ſituation to complete what he engaged to 
do, namely, to make a perfect title to the plaintiff. CURIA, 
Sitting in a court of law, we cannot take notice of an equit- 
able title; and that the defendant could make a good legal title 
cannot be doubted. The plaintiff's counſel ſeems to have 
admitted that; and if any authority were wanting to ſupport 
that poſition, the caſe of Morris v. Ward and others (1) is 
deciſive. : 


Lord Kenyon here read a note of that caſe, which he had | 


from Mr. Film?r. It was as follows: «© Thomas MWardell, 
ſciſed in fee, had iſſue a daughter named Lucretia, and by his 
will, 20th of February, 1682, deviſed thus ; © I give and be- 
queath unto my daughter Lucretia, wife of G. Andrews, all 
my plantation, together with the negroes, &c. charged, &c. 
during the natural life of my ſaid daughter: Item, I bequeath 


| tothe heirs of the body of my ſaid daughter Lucretia, begot- 


ten or to be begotten, and to his or her heirs for ever, after 
my ſaid daughter's deceaſe, all my beforenamed plantation, 
de.; but for want of ſuch heirs of the body of my ſaid daugh- 
ter, I alſo give and bequeath the aforeſaid premiſes after the 
deceaſe of my faid daughter to my own next heirs, and their 
heirs for ever.” The reaſons of the counſel in the printed 
caſe:;—[t is a general rule of law, that when an eſtate is limit- 


ed to one for life, a limitation afterwards to the heirs of the 


body of that ſame perſon creates an eſtate-tail; and though 


this be in the caſe of a will, there is no reaſon to depart from 


that rule; for if Lucretia were conſtrued to have an eſtate 
for life only, then the remainder © to the heirs of her body” 
would be words of purchaſe; and then though ſhe had had 
ſeveral ſons, yet the eldeſt only would have been heir, and the 
younger ſons would never have taken under that limitation, 
though it was clearly the teſtator's intention that all her ſons 
ſhould take by his uſing the word * heirs' in the plural num- 
der. And the ſubſequent clauſe, for want of ſuch heirs of 
the body of my ſaid daughter, to my own next heirs and their 
teirs for ever, is a further explanation of his meaning, that 
his daughter ſhould take an eftate-tail, with a remainder to his 
own right heirs.— Signed, N. Fazakerly, D. Ryder. This 


_ 


| (2) Vide Fearn's Cont. Rem. 247. 4th ed.; 2 Ark. 249-3 and 2 Burr, 
192, ; 
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was heard before the privy- council, 18th March, 1730, wher 
it was ruled that Lucretia took an eſtate- tail. The Chick 
Juſtices, Raymond and Eyre, aſſiſted at the deciſion. Richert 
Morris, appellant, v. J. Ward and others, reſpondents, from 
Barbadoes.— Judgment affirmed.” _ 

Though the above were only the reaſons of the counſel in 
that caſe, they contain as much good ſenſe and ſound law x 
if they had had the authority of all the judges of England, 
And that was a ſtronger caſe than the preſent; for there the 
queſtion aroſe on a will, and in order to effectuate the inten. 
tion of a deviſor a greater latitude of conſtruction is allowed: 
by the Courts than in the conſtruction of deeds. But this is 
the caſe of a deed; a deed to uſes, which muſt be conftrucd 
like a common law conveyance. And there is no caſe from 
Shelley's caſe down to the preſent time, in which it has nit 
been holden, that words in a deed, ſimilar to thoſe in this 
deed, did not create an eſtate tail. If we were to determine 
otherwiſe, we ſhould entrench on eſtabliſhed rules of law, and 
we ſhould defeat the intention of the partics in this and almoſt 
every other caſe. Croſs remainders could not be raiſed, The 
conſequences of a contrary deciſion were well explained by. 
Lord Ch. J. Vilmot in the caſe of Roe d. Dodſon v. Gru, 
ante, vol. III. p. 106. We are, therefore, clearly of opinion, 
that, ſitting in a court of Jaw, we cannot do other wiſe than de- 
termine that as S. Stephens took an eſtate-tail under this ſeitic- 
ment, and as ſhe and her huſband have levied a fine, the de- 
fendant may make a good legal title to the plaintiff, and con- 
ſequently is not liable to repay the depoſit money for which 


this action is brought.-—-Poſtea to the defendant. 


By a marriage ſettlement lands were conveyed to truſtees 
to the uſe of the wife for life, remainder to the uſe of the 
huſband for life, remainder to the uſe of all and every th? 


31 Geo. 3. B. R. Children of the marriage, or ſuch of them, and for ſuch eſtates, 
4 Ter. Fah. 39. &c. as the huſband and wife ſhould appoint, aud for wart f 


ſuch appointment, to the uſe of all and every the child or chilirn 
equally, if more than one, as tenants in common, and if but itz 
then to ſueh only child, his or her heirs or aſſigns for ever; te- 
mainder over. And the deed contained a power enabling th? 
ſettlers to revoke the uſes of the ſettlement, and the truſtees 
to ſell the eſtate, and convey it to a purchaſer, fo that the pur- 
chaſe money ſhould be paid to the truſtees (and not the grant- 
ors), and inveſted in the purchaſe of other lands to the {ame 
uſes; IT WAS HELD, 1ſt, That the remainder io the chill. 
ren was a veſted remainder in fie, liable to be diveſted 
by an appointment by the parents; and (as no appoint- 
ment had been made) that the remainder to the children 
could not be defeated by a deed of revocation by the pa- 
rents, and a conveyance by them and the truſtees to a pure 


chaſer, who paid the conſideration money to the grantors * 


i 


Settlement. 


| | to the truſtees), which was never laid out in the purchaſe of 


any other lands. 2dly, That the power of revocation was con- 
ditional ; and as the conditions, viz. the payment of the 
money to the truſtees, and the ſettling of other eſtates to the 
ſame uſes, were not performed, the deed of revocation was a 
nullity. 3dly, That fraud will vitiate any tranfation, though 
the principal do not perſonally take any part in the fraud, if 
his agent do; becauſe the principal is reſponſible for the acts 
of his agent. This was an ejectment for fome premiſes in the 
Ile of Wight, on the joint and ſeveral demiſes of Richard 
Leng Willis, James Willis, Bethia Ann Willis, and Mary 
Willis. And on the trial a ſpecial verdict was found, ſtating, 
in ſubſtance, as follows: That Bethia Legg, being ſeiſed in 
fee of the premiſes in queſtion, on her intended marriage with 
Richard Willis, by deeds of leaſe and releaſe, dated the 14th 
and 15th of February, 1757, between Richard Willis of the 
firſt part, Bethia Legg of the ſecond part, and Peter Brace- 
bridge and Robert Millis of the third part, conveyed to 
Bracebridge and Robert Millis and their heirs to the uſe of 
herſelf in fe2 till marriage, and afterwards, to her ſole and 
ſeparate uſe for life, without impeachment of waſte, and not 


to be ſubject to the control or debts of her huſband ; re- 


mainder to the uſe of Richard Millis for life, without im- 
peachment of waſte ; remainder to the uſe of all and every 
the child or children, or ſuch of them, of Richard /17is and 
Bethia, for ſuch eſtates and intereſts, &c. and in ſuch parts, 
ſhares, and proportions, as Richard Willis and Bethia fhould 
by deed appoint, and for want of ſuch appointment, then to 
the uſe of the child or children of Richard Millis and Bethia 
in ſuch parts, ſhares, and proportions, and for ſuch eſtates and 
intereſt, as the ſurvivor of them ſhould by deed or will appoint, 
and for want af ſuch appointment, then ta the uſe of all and every 
the child or children equally, ſpare and ſhare alike, to hold the 
ſame, if more than one, as tenants in common, and not as joint= 
tenants, and if but one child, then to ſuch only child, his or her 
heirs or afſigns for ever; and in default of ſuch iſſue, then to 
the uſe of the ſurvivor of Richard I/illis and Bethia, in fee. 
The deed contained the following proviſo: That in cafe the 
fad Richard Willis and Bethia, his intended wife, or the ſur- 
vivor of them, ſhould at any time thereafter be defirous to 
make fale of the ſaid manor, &c. or any part thereof, then 
and in ſuch caſe it ſhould and might be lawful to and for the 
faid Richard Willis, and Bethia his intended wife, or the ſur- 
vivor of them, at any time or times thereafter, by any writing 
or writings to be ſigned or ſealed by the ſaid Richard Willis, 
and Bethia his intended wife, or the ſurvivor of them, to re- 
voke and make void all and every, or any, the uſe and uſes, 
truſt or truſts, eſtate or eſtates, therein reſpectively before 
limited, and declared of and concerning the faid manor, _ 
| | wit 
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with the appurtenances ; and for the ſaid Philip Bractbriiy 
and Robert Pillis, or the ſurvivor of them, his heirs or 
aſſigns, to ſell and diſpoſe of the fame, for the beſt price that 
could or might be had or gotten for the ſame, and convey the 
ſame to a purchaſer thereof, ſo as that the purchaſe money 
thereof ſhould be paid into the hands of the ſaid Philip Brace 
bridge and Robert N illis, or the ſurvivor of them, his heirs and 
aſh:ns, and not into the hands of the faid Richard Willis and 
Bethia his intended wife, or either of them, to be laid out and 
inveſted by the ſaid Philip Bracebridge and Robert Willi, 
or the ſurvivor of them, his heirs or aſſigns, in the purchaſe 
of other frechold meſſuages, lands, &c. at the requeſt of the 
faid Richard Willis and Bethia his intended wife, or the ſur- 
vivor of them, to be ſettled to the ſame uſes, truſts, intents, 
and purpoſes, as were therein before limited, &c. It was allo 
provided, that the truſtees might inveſt the purchaſe money 
in government or other ſecurities in their names, and pay over 
the dividends to the perſons who would have been entitled to 
the profits of the real eſtates. And for the ſecurity of the 
purchaſer of the eſtate, it was agreed that the payment of the 
purchaſe money unto the truſtees, &c. ſhould diſcharge ſuch 
purchaſe, notwithſtanding any loſs or miſapplication, that might 
happen to ſuch purchaſe money. The verdict then ſet forth, 
that on the 3d of March, 1757, the marriage between Richard 
Fillis and Bethia Legg took effect; and that they had ſeveral 
children (to wit), Richard Legg Willis, their eldeſt ſon and 


| heir, James IJ illis, Bethia Ann Willis, and Mary Willis, the 


leſſors of the plaintiff; and alſo one Thomas Willis ſince de- 
ceaſed. 
co-truſtce, and by will appointed Mary Millis, his widow, 
and Richard Willis, his brother, executor and exccutrix 
thereof, and in January, 1765, died, leaving Robert I/ill:s an 
infant, his only ſon and heir at law; which laſtmentioned 
Robert Millis at the time of executing the indentures of the 
14th and 15th April, 1767, hereafter mentioned, was of the 
age of five years. That on the 17th of September, 1706, 
the firſtmentioned Richard Willis, the leflor's father, being 
inſolvent, or much embarraſſed in his circumſtances, contract- 
ed and agreed with Joſeph Martin, now deceaſed, for the fale 
of the {aid manor, &c. for 76801. ; and that before and at the 
time of making the contract, and from thence and until and 
at the time of execuing the indentures of the 14th and 15th 


April, 1767, hereafter mentioned, 7o/eþh Cruttenden, attorney 


at law, and one of the ſolicitors of the court of Chancery, 
was the general agent of the ſaid Fez>h Martin, and acted as 
ſuch agent in the tranſaction hereafter mentioned. That Crut- 
tenden was alſo the agent of the firſtinentioned Richard Willis 
(the leſſor's father), in this particular tranſaction. That on 


the 17th February, 1767, Cruttenden, who had previouſly re. 


ceive 


That Robert Willis ſurvived Philip Bracebridge, his 
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E ceived, and had in his cuſtody, the marriage ſettlement of 


me ſaid Richard Willis, and Bethia Willis, his wife, and the 
utile deeds of the ſaid manor, &c. preſented a petition on be- 
half of the firſtmentioned Richard Iillis and Bethia his wife, 
W to the then Lord Chancellor, ſtating (amongſt other things) 
to the effect herein-before mentioned, and that were the ſaid 


| petitioners to exerciſe the power ſo given to them of revok- 
ing the uſes and truſts of the ſaid ſettlement, for the purpoſe. 


of making a fale of the ſaid manor, &c. yet as there was no 
power given to them to limit any new uſes, either to the pe- 
utioners, or their heirs, or other wife, fo as to convey a good 
| legal title to a purchaſer, the petitioners were adviſed that, 

on ſuch revocation being executed, the legal eſtate would re- 
ſult unto, and become veſted in, the faid Robert Willie, the 
infant, as heir of the ſurviving truſtee, in truſt to convey 
the fame to a purchaſer, purſuant to the power before men- 
tioned; in which caſe it was apprehended, that the ſaid Ro- 
lert Willis, the infant, would become an infant truſtee with- 
in the ſtatute of the 7th of Ann. (1) entitled © An Act to 
enable infants who are ſciſed or poſſeſſed of eftates in fee, in 
truſt, or by way of mortgage, to make conveyance of ſuch 
| eſtates; ſtating alſo, that a doubt had ariſen upon the con- 
ſtruction of the latter proviſo in the ſettlement, to whom the 
purchaſe-money ſhould be paid, and by whom laid out, and 
F inveſted, in the purchaſe of land to be ſettled to the uſes of 
the marriage ſettlement; that the petitioners were deſirous 
that the agreement entered into with Aartin, ſhould be car- 
ried into execution; that a good legal conveyance ſhould be 
made of the manor, &c. unto the ſaid Harti, and his heirs, 
diſcharged from the uſes and truſts of the ſettlement ; that 
the purchaſe money ſhould be paid to the executors of the 
lurviving truſtee, to be inveſted according to the truſts of the 
lettlement; and therefore praying that it might be referred 
to one of the maſters in Chancery, to examine and certify 
whether the ſaid Robert Willis, the infant, were a truſtee 
within the act; and that upon the maſter's report, ſuch fur- 
ther orders might be made as to the Lord Chancellor ſhould 
lem meet. The verdict then ſtated an order of reference, 
dated 17th February, 1767, to Mr. Lane, one of the ma- 
ers in chancery, to examine and certify how the faid manor, 
Kc. were veſted in the ſaid Robert Willis, the infant, and 
whether he were an infant truſtee within the act; and that 
Cruttenden attended the ſaid maſter Lane upon the order of 
reference, as ſolicitor for the firſtmentioned Richard Willis, 
and Bethia his wife, and alſo as ſolicitor for Roberi Millis. 


the infant. The verdict then ſtated, that the maſter reported 
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(1) 7 Ann. c. 19. | 
Vol. V. B b on 


— 
4 % 
: 
ml 


370 


Settlement. 


on the 23d of March, that Robert I illis, the fon, was 1 
infant truſtee within the meaning of the act; but no notice 
was taken in the report, of the provito for revoking the ui 
in the ſettlement, or of the application of the purchaſe mo- 
ney, or of any doubt ſuggeſted in the petition. Upon the 
making of this report, Cruttenden preſented another petition 
on behalf of Richard and Bethia Viilts, to the lord chan. 
cellor, reciting the order of reference, and the maſter's re- 
port, and praying that the report might be confirmed zard 
that upon payment by Martin, of 7680/, unto the executors 
of Robert Willis, the ſurviving truſtee. to be by them inveſted 
according to the truſts of the ſettlement, Robert M illis, the 
infant, might be directed to join in a conveyance of the mn. 
nor, &c. to Martin, diſcharged of the truſts of the ſettle- 
ment. That, previous to the hearing of the petition, Cu- 
renden prepared and delivered a brief to counſel for Richuri 
and Bethia IT illis, and another brief to another counſel for 
Mary Millis, and Richard Willis, the executor and exccu- 
trix, containing merely a direction for him (if neceſſary) to 


conſent on their behalf to the praycr of the laſt petition, fo 


far as the ſame concerned the executors, and another brict 
to another counſel for Robert Willis, the infant, containing 
merely a direction for him to ſubmit on behalf of ert HH :t, 
the infant, to ſuch order as the Court ſhould make in reſpect 
to him on the laſt petition. - That on the hearing of that pe- 
tition, on the 2oth of March, 1707, the lord chancellor 
made an order, whereby, after ſtating the report, and that 
counſel for the petitioners, and Robert Willis, the infant, had 
attended on that day, and that the counſel for Robert Il illi, 
the infant, did not oppoſe the prayer of- the laſt petition, the 
lord chancellor ordered that the maſter's report ſhould be 
confirmed, and that Revert ‚illis, the infant, according to 
the report, ſhould convey the premites purſuant to the act 0! 
parliament; which laſtmentioned order was made by tit 
lord chancellor before any revocation of the uſes created by 
the indenture of the 15th of February, 1757. That on tat 
31ſt of March, 1767, by a certain deed or inſtrument 1! 
writing, prepared by Crazterden, and indorſed on the indeu- 
ture of the r5th of February, 1757, and duly executed by 
the firſtmentioned Richard Wilts, and Bethia his wife, they 
by virtue and in purſuance of the power and authority in te 
laſtmentioned indenture contained, and by force and virtue 
of all other powers, &c. revoked and made void all and 
every the uſe or uſes, &c. in the laſtmentioned indenture) 
limited and declared of, and concerning the ſaid 1matior, &Cs 
which by the laſtmentioned indenture, and the -Icaſe tor 4 
year thereby referred to, were granted, relcaſed, and con. 
veyed by Bethia Millis to the ſeveral uſes, and for the {ever 
purpoſes in the ſame indenture mentioned, to the intent and 

Pur Ole 
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| purpoſe that the fee- ſimple and inheritance thereof might be 


lud and conveyed according to the true intent and meaning 


Jof the laſtmentioned indenture, and of the parties thergto. 


The verdict then ſet forth indentures of leaſe and releaſe, 
dated the 14th and 15th April, 1757, which were prepared 


be Cruttenden, and made between Reabert NMilis, the infants 


of the firſt part, Mary Willis, widow, and Richard Willis, 
executor and executrix, of the ſecond part, the firſtmentioned 
Richard Willis, and Betbia his wiſe, of the third part, and 
Martin of the fourth part, by which, in contideration of 
-68ol. paid by Martin to Robert Milli, the infant, and Ria 
chard VVilis, and Mary N illis, the truitees and executors, 
before named, or to one of them, with the privity and con- 
ſent, and by the direction, and appointment, of the firſt- 
mentioned Richard Willis, and Pethia his wife, Robert I illis 


| the infant, by virtue of the ſaid act of parhament, and in 


obedience to the order made in purſuance thereof, with the 
privity and conſent, and by the direction and appointment, 


of the firſtmentioned Richard Willis, and Bethia his wife, 
granted, bargained, fold, and releaſed, and the firſtmen- 


toned Richard Hillis, and Bethia his wife, by virtue of all 
powers and authorities granted to them, or either of them, 
implied, reſerved, or appertaining, limited and appointed, 


granted, bargained, ſold, releaſed, ratified, and confirmed 


the faid manor, &c. to Martin in fee. That upon the exes 
cution of the laſtmentioned indenture, the ſum of 51807. 


part of the conſideration money, was paid by a draft or check, 
| crawn by Martin on the houſe of Meſſrs. Martin and Co. 


in which houſe Fe/eph Martin was then a partner) in favour 
of the firſtmentioned Richard Miilis, or bearer; and which 
(raft or check was delivered by Martin to Cruttenden, and by 
Cruttenden for form's ſake to Richard Willis and Mary Tths, 
executor and executrix, and by them Richard Mils and 
Mary Willis to Robert Willis, the infant, for form's ſate ; 
and that the draft or check auas finally taken from Robert Willis, 
the infant, by the firſtrrentioned Richard Willis, in tbe preſence 
 Cruttenden, aud by him, the fir/tmentioned Richard Willis, 
applied to his own v/v; and that the reſidue of the confidera- 
tion money was duly paid by Martin, in ſatisfaction of a 
mortgage on the manor, &c. charged thereon before the 
king of the indenture firſt mentioned. The verdict then 
ſtated, that Marlin had perſenally no intention to wefraud the 


Gudren of the firftlinentizned Richard Willis, aud Bethia Lis 
/ ” 


wie, or to defeat the ſettlement, but that Cruttenden (being H 
vent as aforeſaid ), and the finſſi mentioned Richard Willis, frau- 
ent combined together to procure the purchaſe meney to be paid 
Into the hangs of the firftmentioned Richard Willis, and which 
was accordingly effefted by means of the proceed*ngs aforefaia, and 
Which proceedings were by Cruttendem and the ſirſtmentioned 
Bd 2 Richard 
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Richard Mills, calculated for that purpoſe; and that u part 
of the purchaſe money 2was ever laid out, or inveſted, by Roben 
Willis, He infant, or any other perſon or perſons, in the purchaſ 
of other freehold meſſuages, lands, c. purſuant to the proviſo n 
that behalf contained in the indenture of the 15th of Febry. 
ary, 1757- The verdict then ſtated, that in Hilary tern, 
9 Geo. 3. a fine ſur conuſance de droit come ceo, &c. was levied 
of the premiſes in queſtion by Richard IM illis, and Bethia his 
wife, to Joſeph Martin. That on the 21ſt of December, 177; 
Foſeph Martin, by will, deviſed to the defendants and their 

eirs, upon certain truſts therein mentioned, and died in 

March, 1776; on whoſe death the defendants entered, &c. 
In 1778, Bethia Willis died; and in 1780, the firſtmentioned 
Richard Willis alſo died, without making any appointment 
by virtue of the power contained in the releaſe of February, 
1757. On Richard Willifs death, Richard Legg Milli wa; 
beyond the ſeas, and did not return till the latter end of the 
year 1785; James Willis was then an infant, of the age of 

"nineteen years; Bethia A. Millis was of the age of eighteen 

ears; and Mary Willis is ſtill an infant. Thomas Wilks, 
— ſurvived Richard Millis and Bethia, died in 1782, de. 
ing then an infant; after whoſe death, and within five years 
next after, Richard Legg /Fillis returned to this country, and 
James I&Hillis, and Bethia A. Fills, attained their reſpeQive 
ages of twenty-one years, and before the time when, &, 
they, the ſaid Richard Legg Willis, J. Willis, B. A. Wil, 
and H. Willis, in due form of law entered, &c. in order to 
avoid the fine; and thereupon became ſeiſed, &c. and being 
ſo ſeiſed, cauſed an action to be commenced for trying the 
title, &c. within one year next aſter ſuch entry, which ac- 
tion is now proſecuting with effect, according to the form oi 
the ſtatute, &c. And after ſuch entry, and while they wer 
ſeiſed, they demifed to the plaintiff, &c. who entered, and 
w2s poſſeſted thereot until the defendants entered and ejected 
him, &. But whether, &c. This verdict was argued three 

ſeveral tines. Crrta. The principal queſtion in this caſe i, 
Whether rhe remainders to the children of Robert and Þethin 
Wilts, were velted or contingent ? if the latter, it cannot be 
diſputed but that the deſtruction of the particular eſtate, on 
which they depended, before they became veſted, would deftroy 
them. One argument which has been uſed is, that the eſtate 
limited to the truſtees was an uſe executed in them; for that 
otherwiſe, the eſtate limited tothe wife for her ſole and ge- 
parate uſe, -would not be ſecured to her, but would be under 
the huſband's control. But, in anſwer to that, it is luck 
cient to obſerve, that it is limited to the truſtees, without 
ſaying © zo and TO THE USE of the truſtees. This eſtate vas 

limited to B. Willis, and to her heirs, until the marriage 

ſhould be ſolemnized; it was therefore intended that the 11 
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„il eſtate ſhould not be taken out of her, unleſs the marriage 
© _ Gs 

took effect. Beſides, the court of Chancery would conftder. 
the huſband, if it veſted in him, a truſtee for the wife, fo 


that ſhe might have all the benefit intended by the marriage. 


ſutlement. If the remainders to the children of R. and 4. 


elis were contingent, the objection made by the defend nts, 


that the conveyance by Willis and his wife, and the fine, by 
deſtroying the particular eſtate before they veſted, alſo de- 
ſtroyed thoſe remainders, mult prevail; for it is too late, as 
the law now ſtands, to fay that ſuch 1s not the eſtabliſhed 
doctrine of contingent remainders. This doctrine, indeed, 
involves in it difficulties which have been frequently felt by 
wile and able lawyers, who have wiihed to break through the 
rule; but they have been deterred from the attempt, by a 
confideration of the confequences that might pothbly-enſue, 
There are two inſtances, it is true, where the law 1s others 
vile; in equitable eſtates, where the contingent remainders 
are not deftroyed, becauſe the eftate is veſted in truſtees to 
preſerve the contingent remainders; and in copyloids, where 
the eſtate in the lord of the manor will ſupport all the re- 
mainders : but in the caſe of freehold eſtates of inheritance, 
the rule is ſo eſtabliſhed that it is not now to be thaken, - On 
che firſt queſtion in this caſe, our judgment muſt depend on 
the authorities cited; the three leading of which are Lowe's 
caſt, 10 Rep. 85. d. Walpile v. Lord Conway, 3 Barnard, 
153. and Cunningham v. Mocdy, 1 Voz. 174. Of the firſt, 
mlerted in Roſe's Abridgenent, which was publiſhed under 
the inſpection of Sir M. Hale, it is ſutficient to ſay, that it 
was held in a caſe circumſtanced like the preſent, that the 
remainder was contingent. This was alſo adopted in a great 
meaſure by Lord Hardzwicke, in Malpale v. Lord Conway. 
But in the laſt of thoſe caſes, Cunningham v. Mody (1), where 
the ſame point aroſe, and where Lord Hardwicke had an op- 
portunity of re-conſidering this queſtion more fully, and at 
a time of life when his judgment was more mature, that 
great judge determined differently. And there does not ap- 
pear to be any anti diitinction between that caſe and 
the prefent. There Lord Hardwicke (after ſaying that the 
fre was not in abeyance) added, “ nor does the power of 
appointment make any alteration therein; for the only effect 
Ucreof is, that the fee which was veſted was thereby ſubject to 
be diveſted if the whole were appointed.” Now in this caſe 
tte limitations to the children were firſt fubject to a power 
of appointment, but for want of ſuch appointment to the 
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1) There money having been agreed on a marriage to be laid out in 


the purchaſe of lands to the uſe of the huſhand and wife for life, re- 

mainder to the children in ſuch proportions as the pareats ſhould ap- 

Point, and in default of appointment to all eg. 
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children in fee; and whether the limitations precede or folly 
the power of appointment, it makes no difference. The objet 
of the parties here was, to make the whole eſtate ſubject to the 
power and will of the parents, according to the ſituation an! 
exigencies of the family. Therefore, in the words of Ly 
Hardwicke, in Cunningham v. Moody, the fee was veſted 
the children, ſubject however to be diveſted by the execy. 
tion of the power of appointment. The opinion of Lan 
Aardwicke, in the latter caſe, is peculiarly deſerving of 2. 
tention, becauſe, when it was diſcuſſed, the former one d 
/Talpole v. Lord Conway, where he had intimated a differen 
opinion, was {trongly preſſed upon him, and becauſe too he 
decided the laſt caſe at a time when he had the aſſiſtance of 
ſome of the moſt eminent lawyers who ever attended the bar 
of that court. Therefore, on the authority of that caſe, ue 
ought to decide that the remainders to the children wer: 
veſted, ſubject nevertheleſs to be diveſted by the paren, 
executing the power of appointment. No appointment lus 
been made; and therefore, at the time when the acts ſtated 
in the verdict were done by the parents in oppoſition to the 
intereſts of their children, the limitations to the children 
were not deſtroyed. This deciſion puts an end to this cause 
as far as reſpeCts all the children but one : but it has been 


_ contended, that they only took eſtates for life, and that, one = 
being ſince dead, the reverſion in fee of the parents imme- i. 
diately came into poſſeſſion. And then the next queſtion i;, p 
Whether the children took eſtates for life or in fee, which Ve 
ariſes on theſe words; “ and for wart of ſuch appointment, . 
then to the uſe of all and every the child or children, equally, ſhare 1 
end ſhare alike, to hold the ſame, if more than one, as tenants it t 


common, and not as juint-tenants, and if but one child, then © t 
ſuch only child, his, on her, heirs or aſſigns for ever ?” And the a 
queſtion is, Whether the words “ his or her heirs”” may nc: c 
with propriety, and ought not, conſidering the whole icttic- 0 
ment and the manifeſt intention of the parties, to act 2 0 
words of limitation on all the preceding words in the {ens 
tence ? and no doubt but that they may. By putting the 0 
ſtops it becomes perfectly clear, and we know that no itops 
are ever inſerted in acts of parliament, or in deeds; but the a 
courts of law, in conſtruing them, muſt read them with 
ſuch ſtops as will give effect to the whole: If, then, we uſe 
the points ſuggeſted, the clauſe will read thus © 70 the we 
of all, and every the child or children, equally, ſhare and ſpare 
alike, his or ber heirs, or afſigns for ever.” If this had been lie 
the caſe of Hay v. Lord Coventry (1), we might have la- 
mented that the parties had not inſerted words of inheritance 
to carry their probable intent into execution, but we coul 
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got have ſupplied them. But in this caſe there are words of 
inheritance; and we ſhould defeat the manifeſt intention of 
the parties, and the object of the ſettlement, which was to 
eire the children eſtates of inheritance, were we not to read 
this part of it in the manner contended for by the plaintiff's 
| countel. | | 
Then it has been argued that the rights of the children, 
whatever they were, were ſubject to the power of revocation 
hy the parents; and that the dced of revocation, ſtanding per 
„ and taken ſeparately from the conveyance to Martin, de- 
feated their rights: but, taking the whole of the power to- 
gether, that deed was no legal revocation. They had only 
a power to revoke 07 conditi;n of re- inveſting the money in 
che purchaſe of another eſtate for the benefit of their children. 
And it would be ſtrange to ſay, that any interval might 
happen between the ſale and purchaſe of that other eſtate; 
it was all to be conſidered as one deed and one act. And 
though the purchaſe money need not have been re-inveſted 
immediately, yet it was to he in the hands of the truſtees in 
the mean time, until a proper opportunity ſhould offer of ſo 
re- inveſting it. But it is faid that the tranſaction, as far as 
Martiu was concerned, was fair and honourable, and that 
tte ſraud only conſiſts in the miſapplication of the purchaſe 
money: but, without imputing any fraud to Martin, and 
indeed it is negatived by the verdict, the maxim, that the 
principal is civilly reſponſible for the acts of his agent, uni- 
verlally prevails both in courts of law and equity; and there 
fore, whatever miſconduct and fraud are imputed to Crutten- 
gen by the verdict, it mult affect his principal, Main. Now 
tue conduct of Cruttenden, in this tranſaction. is too infamous 
to be ſtated. Nothing can be clearer than that this was not 
2 caſe within the ſtatute of Anue. At preſent we are not 
called upon to decide what was the effect or what was. 
cone by the lord chancellor, or how far we, ſitting in a 
court of Jaw, can inveſtigate what was done there; for 
this caſe does not depend upon that enquiry ; the ſubſe- 
quent proceedings put it out of all doubt. We mutt re- 
member, that the power of revocation was reſtrained, /- 
a5 that the purchaſe money thould be paid into the hands of 
the truſtees (and not into the hands of 2. and B. Wills ), 
and by them laid out and inveſted in the purchaſe of other 
freehold eſtates; the whole therefore was conſidered as one 
tranſaction. Now, in order to comply with this requiſition, 
that was done in point of form, but not in ſubſtance; for it 
i expreſsly ſtated in the verdict, that the draft was delivered 
by Cruttenden for form's ſake, to R. and M. Willis, and by 
them to R, Milli“, the infant truſtee, for form's fakb, and 
ten taken from him, who ought to have applied it, and put 
into the hands of that very perſon of whom the ſettlors were 


jealous, and to whom they had expreſsly direQed that it 
| | Bb 4 ſhould 
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4 ſhould not be paid; and in truth it never was applied to js 
purpoſes of the ſettlement. This then was a groſs rk 
fraud, which contaminates the whole tranſaction, and re. 
ders it abſolutely void, as well in a court of law as in a cout 
of equity, Therefore the leſſors of the plaintiff are entitle} 
to recover to the full extent —JuDGMENT FOR THE PLaiy. 
TIFF. 5 

A writ of error was afterwards brought on this judgment 

3 Houſe of Lords, but the ſame was non-profled, 5 Ter, 
ep. 521. 5 : 

55 bl - grandfather, after the marriage of his ſon B. who hi 

ohn Tanner the . 3 
eee, two children then living, by deed eonveyed lands to truſtees 

Wm. Doyell, to the uſe of himſelf for life, remainder to B. for life; re- 

Hil. Ter, mainder to truſtees, &c. remainder to the uſe of ſuch chi 


. g or children of B. and in ſuch ſhares, &c. as B. ſhould ap. 
point, and in default of ſuch appointment, “ to the uſe of 


5 Ter, Rep. 51 


all and every the children of B. and the heirs of their fee. 
ral and reſpective bodies, as tenants in common, but if only 
one ſuch child, to the uſe of ſuch only child, and the heit 
of his or her body;” remainder to the right heirs of 4. in 
fee. Then A. conveyed the reverſion in fee to C. After- 
wards B. had other children, and died without appointing. 
The Court held that B.'s children took veſted intereſts as te- 
nants in tail, and that on the death of each child without 
iſſue, his ſhare fell into the reverſion conveyed to C.—Anl 
that croſs-remainders cannot be implied in the conſtruction 

of a deed. | | 
The defendant appeared and defended for the entirety o 1 
certain cloſe called the Common, and for four fifths of a certain 
eſtate at Hornblotton, in the county of Somerſet. The jury found 
a verdict for the defendant as to the former, and for the plain- 
tiff as to the reſidue, ſubject to the opinion of this Court on 
the following caſe: George Dorvell, being ſeiſed in fee of the 
remiſes now in queſtion, by leaſe and releaſe, dated 5th and 
6th of December, 1760, in conſideration of 5s. and of natural 
love and affection for his wife and children, conveyed the fame 
to John Pippen, and his heirs, to the uſe of himſelf the fad 
George Dorvell foralife, remainder to the uſe of Mary Dur 
well, his wife for life, remainder to the uſe of H. Gould for 
100 years (upon truſts that did not ariſe); remainder to the 
uſe of John Dorvell, ſon of the ſaid George and Mary Di 
ell, for life; remainder to the uſe of h Pippen, and his 
heirs, to preſerve contingent remainders during the life 0 
John Dorvell; remainder to the uſe and behoof of ſuch child 
or children of 7% u Dorvell, by him lawfully begotten, or 
to be begotten, in caſe there ſhould be more than one ſuch 
child, in ſuch ſhares and proportions, and for ſuch eſtate and 
eſtates, either in fee ſimple, or otherwiſe, as 725» Dorvell 
by any deed or inſtrument in writing, &c. or by will, Ke. 
mould, limit, direct, or appoint the ſame; and for 12 
| ucn 
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ſuch appointment, &c. to the uſe of all and every the children 


| of abr Dorvell, lawfully begotten, or to be begotten, and 


the heirs of their ſeveral and reſpective bodies lawfully 


| ;Nuing, as tenants in common, and not as joint tenants z but 


in caſe only one ſuch child, to the uſe of ſuch only child and 
the heirs of his or her body lawfully iſſuing; and for and in 
default of all ſuch iſſue as aforeſaid, to the uſe of the right 
heirs of George Dorvell for ever. George Dorveli, by leaſe 
and releaſe, dated 2d and 3d March, 1792, conveyed the 
reverſion in fee in the premiſes to his ſon V. Deorveli, the 
defendant, his heirs and aſligns for ever. George Darvell, 
Marg Dornett, and John Dorvell, are all dead. Jahn Dorve@ 
made no appaintment under the power reſerved to him in 
he indentures of the 5th and 6th. of December, 1760. 
Jahn Dervell had fix children; Jane, who was born and 
died an infant, and unmarried, before the 5th of Decem- 
ber, 1760: Fane, born aſter the death of the former Jane, 
and before the 5th of December, 1760 ; the ſurvived her 
father, John Dorvell, and afterwards died an infant and 
unmarried : Mary, born before the 5th of December, 
1760; ſhe ſurvived her father, 7 Dorvell, and aſter- 
wards intermarried with one John Tamer, had ue the 
leſtor of the plaintiff, her eldeſt ſon and heir, and is fince 
deceaſed : and Anna, Nancy, and George, who were born 
after the date of the indentures of the 5th and 6th of De- 
cember, 1760; and who died infants and unmarricd in the 
life-time of their father, 7h Dorue!—The counſel FOR 
T!E LESSOR OF THE PLAINTIFF, admitted that as the queſ- 
tion aroſe on the conſtruction of a deed, where crofs-remain=- 


ders cannot be raiſed by implicatian, the plaintiff could not 


claim the whole of this eſtate; but contended that he was 
entitled to an undivided moiety, on the ground that the limi- 
tations to the grandchildren of the ſettlor were not veſted, 
but contingent during the life-time of their father, and only 
became veſted in the two ſurviving children on their father's 


death, in the event of his not having made any appointment. 


Cura. If this queſtion had ariſen on the conſtruction of a 
will, the argument that eroſs-remainders might have been im- 
1 þ : ; « 1 1 
pied would have deſerved confideration ; for though Lord 
17 . 2 : y 
imgietd ſaid in one caſe, Phipard v. Mansfield, Cirup. 800. 
Te eodus 6; Hb, ati 
(%a, under title W1LLs), that the preſumption was againſt 
rating croſs-remainders, where they were to be implied be- 
twecn more than two, yet he added that that preſumption 
night be rebutted by other words in the will, and here the 
ultimate limitation is given © in default of all ſuch iſſue, &c.“ 
Put it has been very properly admitted in the argument, that 


2 the caſe of a deed, eroſs- remainders cannot be implicd. That 


rule, which was eſtabliſhed in Cole v. Leving/on, 1 Lent, a. 
224. has never been departed from ſince, and we fhould be 
*noving the landmarks of real property, if we were to bring 

that 
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that rule into queſtion. This caſe cannot be diſtinguiſſel 
from that of Doe ex dim. Willis v. Martin, ante, which wx tt 
rightly decided for the reaſons then given by the Court, and r 
which it is unneceſſary now to repeat; in addition to thoßt h 
Mr. Fearne has given further arguments in ſupport of tha / 
judgment, in the laſt edition of his book, p. 346. With re. t 
gard to the caſe of I alpole v. Conway, 3 Barn. 15 3. which t 
was mentioned in Willis v. Marlin, as being contrary to ar. 2 
other deciſion of Lord Hardwicke in Cunningham v. Alcnd, 0 
1 Fra. 174. and which was prefled upon us in Millis v. Mar. 1 
in, a further account of it has been found among the papers i. 
of the late Sir T. Sewell, from which it clearly appears that 1 
Lord Hardibicte ultimately gave directions in it conformable j 
to what he had done in Cunningham v. Moody. We are there. d 
fore perfectly ſatisfied with the deciſion of Milli, v. Martin, l 
and though a writ of error was brought to reverſe our judg- h 
ment in that caſe, it was afterwards non-profſ*d in the Houte q 
of Lords. But even if the remainders in this cafe were con- t 
tingent, no act was done to deſtroy them, The ſimple quei. ſ 
tion here is, whether on the death of the feveral children of MR . 
7, Dorvell, who took as tenants in tail, their ſhares dropped h, 
into the reverſion, and we are clearly of opinion that, as cach 11 
particular child died without iffue, his ſhare fell into the re- I 
verſion in fee. Poſtea to the defendant. ] 
Toe cx” dine: The limitations in, a deed were to truſtees to the ufe of A. q 
ef john Watts and B. for their lives, remainder to the uſe of the child or i 
+ Pare Children of B. in tail as tenants in common, © and in Cal2 2 
Mic. la. any ſuch child or children ſhould die without ifſue of his 0 
34 Cee. 3 B. R. her, or their bodies, then the part of ſuch child ſhould be 1 


$50: Hen daf. and remain to the uſe of the ſurviving child or children of p 
B, and the heirs of his, her, or their bodies, iſſuing; and in a 

caie a the ſaid children ſhould die without wtue, &.“ ther d 

to A. in fee; and it was held that the deed created croſ-re- V 

mainders between the children of B.; and that on the death 1 


of one without iſſue, his ſhare veſted in a ſurviving child and f. 
the heir of one deceaſed, as tenants in common. On the 
trial of this ejectment for a ſixth part of the manor of G 
ron, and other lands, in Oxfordſhire, a ſpecial caſe was re- F 
ſerved for the opinion of this Court. 0 
By indentures of leaſe and releaſe, bearing date the 3otli v 
and 31it of July, 1718, the releaſe being of three parts, u 
and made between Mary Marner, widow, and Richard All It 
and Elizabeth his wife, of the firſt part; Mary Abell and 
Rebert Abell, ſon and daughter of Richard and Elizabeth Abu, ſ 
of the ſecond part; and IV. Billers and E. Enzvards of the a 


third part; Aary Marner and Richard Abell, in coniideratiol : 
of love and affection, granted and releaſed unto Billers aud 


Edwards, and to their heirs, the manor or lordſhip of Graf! 0 
and divers lands, &c. (in the releaſe particularly defcribec;, 1 


in the county of Oxford, to hold unto Billers and — 
| | | al. 
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and their heirs, to the following uſes, viz. as to one moiety 
to the uſe of Mary Marner tor life, and as to the other 
moiety, as alſo to the moiety limited to Mary Marner, for 
her life, from and after her deceaſe to the uſe of Richard 
Abell, and Elizabeth his wife, for their lives, and the life of 
the longeſt liver of them, and from and after the deceaſe of 
tac ſurvivor of them, to the uſe of Mary Abell, for her life, 
ant from and after her deceaſe to the uſe of ſuch child 
or children as ary Abell thould thereafter have, as tenants 
in common (if more than one), and the keirs of their ſeveral 
bodies iſſuing; “ and in caſe any ſuch child or children 
ſhould die without iſſue of his, her, or their body or bodies 
jung, then the part or parts of him, her, or them, fo 
dying without iſſue, ſhould be and remain 70 7he w/e of the 


ſurviving child or children of the ſaid Mary Abell, and the 


heirs of his, her, or their reſpective bodies iſſuing, and ſo toties 
quetics, as any of the ſaid children ſhould die without iſſue 
till there ſhould be only one child left; and in cafe all the 
faid children ſhould die without iſſue, or if the faid Mary 
Abell ſhould have no iſſue of her body, then to the faid Ro- 
bert Abell, his heirs and ailigns, for ever.” Mary Abell mar— 
ried Ihn Wainewright ; and they are both long fince dead, 
leaving iſſue three children, namely, Fobn, Mary, and Robert 
IWainewright, Mary, the daughter, married Reader Watts, 
and, having ſurvived him, died ſeveral years ago, leaving 
iſſue John Watts, the leſſor of the plaintiff, her eldeit fon, 
and two other children. ahn I ainezoright, the fon, died 
on the 20th of June, 1792, unmarried, and without iſſue, 
and without having levied a fine or ſuffered a recovery of his 
part of the ſaid manor, &c. leaving his brother, the defend- 
ant, Robert Wainewright, and the leſſor of the plaintiff, his 
deceaſed ſiſter's eldeſt fon, ſurviving him. THE quesTiON 
Was, WHETHER the ſhare of John WWainewrizht, who died 


without iſlue, veſted in his ſurviving brother, Robert, the de- 


iendant, excluſively? ox, WHETHER in him, and the leſſor of 
the plaintiff) as tenants in common in tail? 

 Cvnra.—This cafe does not involve any queſtion reſpect- 
ing the raiſing of limitations by implication, bzcauſe the deed 
on which the quettion ariſes, contains expreſs limitations by 
way of croſs- remainders, not indeed in the formal language 
uſed by conveyancers, but in terms ſufficiently denoting that 
it was the intention of the parties to the deed. that there 
mould be croſs-remainders as to ſome of the children. 
Therefore all the caſes that have been cited by the defend- 
ant's counſel (1) to ſhew that crols-remainders in a deed can 


— 


—_ — 


(1) Cole 2. Livingſton, 1 Fut. 224. Twiſden v. Lock, Ambler, 653. 


Giidert v. Witty, Co. Fac: 655. Pery v, White, Coup. 777. Fhipord 
4, Mansheld, 1b. 797» 
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not. be raifed by implication, may fairly be laid out of the 


caſe; becauſe this caſe, when conſidered, does not reſoli 
irſelf into any queſtion of that kind. No technical pre-'; 
form of words is neceſſary to create crofs-remainders; it i; 
ſuthcient to ſay that there ſhall be crofs-remainders, though 
in the verboſeneſs of conveyancers, an abundance of word; 
is generally introduced in deeds for this purpoſe. Here 
the ſingle queſtion aries on the meaning of the word © +. 
diving, which indeed is the only word that diſtreſſes the 
caſe. But, taking the whole context together, we do pot 
think that that word renders the caſe doubtful. The für 
conſtruction of that word, ſtanding in this context, is thit 
on the death of one child without iTue that portion {hall 0 
to the ſurviving line of heirs, and not merely to one chill 
{ſurviving ; it muſt go to the ſurviving children in their own 
perſons, if living, or if dead, to their iſſues. And in puttin; 
this conſtruction, we do not proceed on conjecture merely; 
for the concluſion of this ſentence is, “ And in caſe al the 
{aid children ſhould die without iſſue,” then the reminder 
is limited to R. Abell in fee. We cannot give an effect to 
the word „ all,” without determining that there mutt be 
croſs-remainders, not only as Jong as the individual children, 
but as long as the ſeveral lines of thofe children exit 
Therefore the ſhare of F. Fainewright, which went over on 
his death without iſſue, went to the only ſurviving child and 
the heirs of the body of the other child who was at that time 
dead having left ifſue, as tenants in common. The whole 
context requires this conſtruction, and the laſt clauſe cannct 
be ſatisfied with any other. —Poſtea to the plaintiff, 

In this cafe the ſettlement was of the wife's eſtate on her- 
ſelf for life, remainder to the huſband for life, if any iſſue of 
the marriage ſo long live, remainder, if ſhe dies /ans iſſue, of 
one moiety to him in fee, and of the other to the wite's rcla- 
tions; and it was held that the huſband's remainder in fee 
did not ariſe unleſs he ſurvived his wife, — The caſe appeared 
to be this: Rn : 

Fohn Appleyard and Martha his wife, ſettled the premiſes 
(being the wife's inheritance) to the uſe of ſaid Martha for 
life—remainder to John Appleyard for life, if he and the faid 
Aartha ſhould have any iſſue, that ſhould ſo long live re- 
maggder as tenants in common. If Martha ſhould die with- 
ouuch iſtue, or all ſuch iſſue ſhould die before 21, then, as 
to one moiety, to John Appleyard in fee, and as to the other 
moiety, to Suſannah Mitchell, mother of ſaid Martha, for life, 
and to the appointees of ſaid Sy/anna and her ſecond huſband, 
and in default of appointment to ſaid Suſanna in fee. 

roth Auguſt, 1741, Fohn Appleyard died. Martha inter- 
married with Richard Shack/eton, who alſo died: and by leaie 


all 
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Settlement. = 
and releaſe, 26th and 27th October, 1764, Martha Shack!-- 


un makes a tenant to the præcipe for a recovery, which was 
had the ſame term, and the uſes declared, to Martha Shack le- 
ton in fee. 

Tur Count held, that upon all the circumſtances of the 
caſe, the contingency-on which the huiband's eſtate in fee 
was to ariſe, was that of his ſurviving (viz. living at the death 
ol) his wife, and that as he died firſt the contingency never 
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aroſe. | 
A truſt of a term, to ariſe on the contingency that, fit, A. Longbead er dim. 
and B. ſhall die without leaving iſſue male, or, 2dly, I hat eee 
ſach iſſue male ſhall die without iſſue, is good, in cate A. and Ea. Ter. Z 
B. have a fon who dies /ors iſlue in the life-time of the ſur- 10 Geo. 3. B. R. 
vivor—Caſe. 3oth and 31ſt Auguſt, 1706, ahn Phelps, in * Haack. 704 
conſideration of an intended marriage with Mary /Hoore, 
conveyed the premiſes in queſtion, to the uſe of himſelf and 
his heirs, till the marriage. And from the marriage, to truſ- 
tees, for forty years, on truſts which never took effect. — Re- 
mainder, to hn Phelps for nincty-nine years, if he fo 
long lived. Remainders, to truſtees for the life of Joh 
Phelps, to preſerve contingent remainders. -Remainder, in 
caſe Mary Alcore ſhould ſurvive John Phelps, to truſtees, for 
pity years, on truſts which never took effect. Remainder, 
to Mary Mere for lite, for her jointure.—Remainder, to truſ- 
tees for looo years on truſts after mentioned, —Remainder, 
to the firlt and other ſons of n Phetps on ſaid Mary be- 
gotten ſucceſſively in tail male.—Remainder, to the right 
heirs of John Phelps. "Lhe truſt of the Io0v-years' term was 
declared, that, “in caſe the ſaid Fobn Phelps ſhould happen 
to die without iſſue male of his body, on the body of the 
tad Mary begotten z or if all the iſſue male between them 
thould happen to die without iſſue, and there ſhould, be iTue 
female of the marriage, which ſhould arrive reſpettively to 
the age or ages of eighteen years, or be married: then, from 
and after the death of the ſurvivor of 7 Phelps and Mary 
1::re without iſſue male, or in caſe at the death of the ſur- 
vivor there ſhall be iſſue male, then from and after the death 
of ſuch iſſue male without itlue, the truſtees ſhould raiſe 5oel. 
tor one daughter, 1o00l. for two; and, in cafe of three or 
more, thould . ffign the whole term, to their uſe -with a 
elaufe of maintenance, till eighteen or marriage.” pe 
here was iſtſue of this marriage one fon, Richard, and 
tour daughters, who alt lived to ciglitzen, and were married; 
and they, or their repreſentatives, are the now defendants. 
1731. Jehn Phelps died. 
1744. Kictard Phelps, the fon, died without iſſue: but 
deviſed to bis wife, {tary (who afterwards married 1 
une the leſlor of the plaintiff), zuler aliu, the prenutles 
A quettion. 
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1760. Mary, the mother, died, and the four daughter 
entered; againſt whom this ejectment is brought. 

THE QUESTION was, Whether the truits of the term were 
void: being on too remote a contingency; the dying of the 
iſſue male of the marriage, without iſſue generally? Ay 
THE CouRT were clear that the firſt part of the contingency 
was good, viz. © in caſe John and May died without leaving 
iſſue male.” And, as that happened in fact to be the cafe, 
they would not enter into the conſideration, how far the other 
branch of the contingency might have been ſupported; which 
could only come in queſtion, ir. caſe Richard had fſurvyed 
both his parents. 1 | 

Freeman v. the A remote reverſion in fee was held to paſs under penera! 
| org pe words in an act of parliament, by way of ſettlement in ee. 
eee, cution of articles, though the reverſion was not particularly 
Mie. Ter. in contemplation at that time; 1% general «vords being ſuffi 
<p B R. cient to carry it; and the intention of the parties being to in. 
4.30, clude all the eſtate of the ſettlor.— This was a caſe out of 
Chancery for the opinion of this Court, the material facts of 

which were as follow: Mr. Francis Keck being ſeifed in fee 

of the reverſion of the eſtate in queſtion, by his will, bearing 

date the 29th of June, 1728, deviſed the ſame to his ſon 

0 and the heirs of his body; with remainder to his only 

daughter Mary, and the heirs of her body; with remainder 

to his fix grand nephews, Ferdinando, Anthony, Thomas, Wi. 

liam, Fobu, and Robert (of whom Fohn Tracy Athins was the 

ſurvivor), ſucceſſively for life, but not in order of ſeniority, 

and to their firſt and other ſons ſucceſſively in tail male, wit 
remainder to his own right heirs, and died on the 29th of 

September, 1728. John, the fon, died on the 23d July, 1773, 

without iflue, and inteſtate as to this reverſion : whereupon 

all the other nephews being dead without iſſue, it deſcended 

in equal ſevenths on the ſeven ſurviving ſiſters of Francis Kect 

as coparceners; of whom Winifred, the wife of John Nich, 

was one, and ary, the mother of Mr. Freeman, the plain— 

tiſf, another. In 1740, Winifred Nichol! died, without hav- 

ing deviſed or diſpoſcd of the reverſion of her undivided ſe- 

venth part of the ſaid eſtate; and thtreupon the ſame de- 
ſcended on her only ſon and heir, 7% Nichol, father of 

Lady Carnarvon aforementioned. John Niclel, the ſon, by 

will dated the 5th of March, 1746, gave all his real and per- 
ſonal eſtate to truſtees, in truſt for his daughter, Margar? 

Nichol, at 21, and her heirs; and if ſhe died before 21, 
leaving iſſue of her body, then in truſt to convey the ſame to 
the heirs of her body. Overtures having been made for 3 

marriage with Miſs Nichs/ to the Marquis of Carnarvon, pro- 
poſals were laid before the maſter, entitled propoſals for a 
ſettlement, &c. viz. © That in conſideration of the ſaid mar- 
riage and fortune in money and lands of Miſs mw ar 

Upole 


5 | Settlement. 


Jifpoſed of as aforementioned, &c. it was thereby agreed, that 
-« ſoon after the marriage as the faid Margaret Nichs! thould 
attain to the age of 21 years, the frechold and copyhold 
«lates of her grandfather and father ſhould be ſettled upon 
the truſts there mentioned.“ 

The maſter reported the propoſals proper, in conſequence 
echich articles were to be approved of, and were accord- 
ing y approved of by the maſter. The articles recited the 
| propofals, they alto recited all the real and perſonal eſtates 
which Miſs Miebel was entitled to, under her grandfather 
and father's will, and the particulars were ſet out in 1everal 
ſchedules by the maller ; and it was thereby agreed, that they 
mould be ſettled to the uſes there mentioned. Upon tlie 
marchioneſs coming of age, an act of parliament, 22 Ge. 2. 
4. 24. was made, entitled, © An act for ſettling the real and 
« leaſchold eſtates of the molt honourable Margaret Brydges, 
commonly called Marchioneſs of Carnarvon, wife of the 
© moſt honourable Fames Brydges, eſquire, commonly called 
© Marquis of Carnarvon, and late Margaret Niche, ſpinſter, 
an infant, for the benefit of the ſaid Marquis and Mar- 
« chioneſs, and their iſſue; and for applying part of the per- 
e ſonal eſtate of the ſail Marchioneſs for the purpoſes there- 
In mentioned.“ The act reciting the propoſals, articles, 
Kc. enucte, „ That all and fingular the freehold and copy- 
hold eſtates of the ſaid Margaret, now Marchioneſs of 
Cornarvon (except as is therein expreſſed), in the third 
and fourth ſchedule to the articles mentioned, and all other 
the manors, meſſuages, lands, tenements, ard heredita- 
ments, freehold and copyhold, of the grandtather and fa- 
ther of the ſaid Margaret, tnuate in the ſeveral pariſlies 
of St. Andrea Holborn, &c. or elicwhere in Londen ; and 
in the ſeveral pariſhes of Fryern, Barnes, &c. or elſewhere 
in the county of Middleſe; and in the parith of South 
teneham, or elſewhere in the county of Southampton, and 
ellewhere, Xc. thall be veſted and ſettled to the vics there- 
in mentioned,” The only variation between the articles 
and the act was, that certain debts of the marquis were to 
de paid, and in conſideration of tie marchionels agreeing 
tereto, all her eſtates were to be ſeuled upon her aud her 
heirs, in caſe the ſurvived the marquis, having no iſſue, or 
tang iſſue between thein. | 

At the time of the marriage, and alſo at the time of paſſing 


aid Thomas had then a ſon living, named Dodrwell, 
Harguret, Marchioneſs of Carnar von, died on the 14th 

day of Auguſt, 1768, without itſuc, and without having 

made any diſpoſition of the ſaid eſtates of her late grandfa- 

der and father, and inteſtate. | 

Mr. Jahn Tracy Atkins died on the 22d of July, 1773, 
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without Hue; and then the reverſion of the eſtates nom |, 
queſtion dropt in, and devolved on the co-heirs of the {i} 
Francis Keck, or the perſons claiming under thei: 1 


ing to Lady Carnarvon, and the co-heirs oppoling the can, 
Mr. Freeman filed a bill in Chancery againſt the duke, aud 
all the other ciaimants for a partition, and by his bill cont 
verted the duke's claim, and his grace filed a crols-bill ty 
eſtabliſh it. 

THE qQuesTion was, Whether the reverſion in fee of ore 
undivided 7th part of the eſtate in queſtion, paſſed under tle 
act of parliament to the defendant the Duke of Chand: ? 

Lord MaxsF1ELD, Ch. J. In this caſe the reverſion was 
after four ſons and their iſſue, and one of them had then a {1 
living; ſo that it could be of no great value. We will tluk 
of it. | 

AFTERWARDS THE COURT CERTIFIED IN THESE 
WORDS: | | 

« Weare of opinion, from the propoſals, report, and ar. 
ticles, that the intention of the parties was to ſecdle all the 
real and perſonal eſtate of Miſs Nichel which the had from 
her father or grandfather, except what was particulariy ex- 
cepted : though, probably, this remote rœverſion might 19! 
then be in contemplatiou ; and, therefore, the words of the 
articles do not expreſsly include it. We conſider the act cf 
parliament, as a ſettlement, to execute the articles, with the 
variations mentioned in the preamble : and though this emo: 
reverſion might not then be particularly thought of, yet ike 
general words are ſufhcient to include.1t ; and the intention 

of the parties was to include all, Therefore, we are ot oh. 
nion, that the reverſion in fee, of one undivided ſeventh par. 
of the eſtate in queſtion, did paſs, by the act of parliament 
in the pleadivgs mentioned, ta the detendant, the Duke e 


Chandos,” 


Sewers. 
Yeaw v. Hol- A COMMNIISSION of ſewers, unleſs within two mile 


aud, Tr Ter. of London, extends only to navigable ſtreams, —Trel- 
10 Geo. 3. B. 


2 Blacl. 717. ” paſs tor diſtraining plaintiff's goods. The defendant juſti- 


tied, under the ſtatute 23 Hen. 8. c. 5. concerning commit- 
ſions of ſewers; that he diſtrained the fame, as ſervant te 
the commiſhoners, for nonpayment of a tax of 117. aſſeſied 


on the plaintiff, Plaintiff replies, De injurid ſud probs 


and, on iſſue joined, it appeared on the trial, that % 75/7 
ceedings were regular, provided the original authority Was 
good. And, as to that, it appeared, that the plaintiff was af 


occupier of lands in Hammerſmith, and benefited by le 
f | repalts, 


the Duke of Chandos having claimed the thare late belong. 
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Dewers. 


3 repairs, for which the tax was aſſeſſed. —That, in Hammer- 


mith, Chiſwick, and Acton, there are ancient common ſewers 
but that no paſſage of boats can be therein. — That the water 
doth not ebb or flow therein, but the ſame are dry at ſome 
ſeaſons of the year ; but in wet ſeaſons are neceſſary to con- 
duct, and do conduct, land waters into the Thames, without 


| which great inundations would happen in the ſaid pariſhes. 


But that no part of the ſewers in queſtion are within two 
miles of the city of London. TRE qQuesTION was, Whether 
the commitiioners, by virtue of the laws of ſewers, had au- 
thority to afſeſs the plaintiff towards the repairs of the ſaid 
ſewers For the plaintiff it was argued, that, by the form of 
the commiſhon, in ſtatute 23 Hen. 8. it was coufine ! to ſea- 
banks, and where the navigation is obſtructed. But there 
is no tide or navigation, in the preſent caſe. That, by ſta- 
tute. 3 Fac. 1. c. 14. © for Explanation of the Laws of 
Sewers,” it is recited, that no ſtreams or ſewers were within 


385 


the ſtatute of Hen. 8. unleſs the ſame were navigable ; and, 


therefore, ſubjects all ſtreams, within two miles of London, 


to the juriſdiction of the commiſſion. —This Lord Cote, 2 Int. 


calls a good legiſlative exp ſuion. That, where new powers 
liave been wanted, ſpecial acts of parliament have been al- 
ways applied for; as 6 Hen. 6. c. F. and 9 Hen. 6. c. g. for 
the river Lee; — 1 Mar. Seſ. 3. c. 11. for Glamorganſhire ;— 
19 Car. 2. c. 3. 22 and 23 Car. 2. c. 17. and 7 Ann. c. 9. for 
Landon. — For the defendant it was ſaid, that the object of the 
ſtat. of Hen. 8. was manifeſtly to prevent inundations, as well 
as to aſſiſt navigation. That, if theſe ſewers are plainly 
within the ſtatute of Hen. 8. the recital of ſtatute Fac. 1. 
cannot alter it; which laſt ſtatute aroſe, only from the anxiet 

and doubts of the commiſſioners. That Callis did not think 
this ſtatute related to the general law, and therefore has not 
noticed it in his dook ; though Lord Cote has, but in a very 
incorrect manner; only by a marginal note.—But the Court, 
though they ſtrongly inclined for the defendant, had the mat- 


ter been res integra ; yet thought the legiſlative expoſition of 


the ſtatute of James the Iſt too ſtrong for them to get over: 
And therefore ordered the poſtea to the plaintiff. 


But the commiſſioners of ſewers have juriſdiction over a Pore v. Gray, 
ſewer communicating with a navigable ſtream, or with the EA Ter. *% 
28 Geo. 3. B. R. 


ſea, above the point where the tide ebbs and flows, if the 
place, over which the juriſdiction is exerciſed, be or be likely 
to be benefited by it.— This was an action of treſpaſs for 
taking the plaintiff's goods; to which the defendant pleaded 
the general ifſue, and a juſtification under t! e commiſſioners 
of ſewers for the Tower Hamlets, in Midaleſ-x (excluding 
St. Catharine's and Blackwall Marſh), for the non-payment 
of 117. 84. aſſeſſed by them under the ſtatute 23 Hen. 8. 
Replication, de injurid /ad proprid, abſque tali cauſd. At the trial 

Vol. V. Cc 5 the 
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the jury found a verdict for the plaintiff, ſubject to the cpi. 
nion of this Court on a caſe reſerved. © The plaintig' 
& houſe, and the place where the work on the ſewer, for 
© which the aſſeſſment in queſtion was made, has been done, 
* are above two miles from the city of London, and are within 
« +he Toer Hamlets, and not in St. Catharine's or Þluk. 
« evail Marſh. The tide flows and reflows over part tf the 
& ond where the work was done, but not through and or tir 
c whole ; yet all was marſh land, and is twenty miles di- 
« ſtance from the ſea. Boats go on the thore from the T home: 
ec to a certain place called the Dye- Honfe, which is about fitty 
& yards, and about a mile and a quarter from the place where 
« the work on the ſewer had been done. Unleſs the ſewers 
« which lie above the dye-houſe are cleanſed, the work in 
« the remaining part of the ſewers will be of no avail. The 
« plaintiff might have ſuſtained diſadvantage if the works 
ce had not been done. The pariſh of Hackney, in which the 
cc plaintiff's houſe is ſituate, has for ſevcral years paſt he 
« rated to the ſewer's tax for the ſame. And the rate in 
ce queſtion, under which the defendant diſtrained the plain- 
« tiff's goods, was regularly made, if the commuliioners were 


© authorized to make the ſame. THE QuEsTION for the opi- 


ac of the Court was, Whether the plaintiff is entitled to re- 
& cover in this action?“ ASHHURST, J. This appears to be 
a caſe within the words of the ſtatute 23 Hen. 8. It appears 
that the commiſſioners of ſewers were intended by the 23 H. 
8. c. 5. to have a juriſdiction in ſuch caſes as the preſent; 


for it recites that damages have happened by reaſon of 


the outrageous flowing of the ſea, in and upon mari 
grounds, and other low places, as alſo by occaſion of land- 
waters in and upon meadows, paſtures, and other low 
grounds, adjoining to rivers, floods, and other water-courſcs; 
and mentions in the commiſſions to be granted, that the walls, 
ditches, &c. by the coaſt of the fea, and marſh ground, were 
broken by rage of the fea flowing and reflowing, and by 
means of the trenches of freſh waters deſcending and having 
courſe by divers ways to the ſea. Over theſe, therefore, the 
commiſſioners were to have juriſdiftion. Now in the preſent 
cafe, this is a water-courſe leading to the ſea: and though 
it is ſtated that the tide does not flow over the whole ground 
where the work in queſtion was done, yet it flows over part. 
It is likewiſe ſtated, that all was marſh land, and that untels 
the ſewers in the upper part of the ground be cleared, the 
work in the lower part will be of no avail. This, therefore, 
appears to be both within the words of the ſtatute, and the 
miſchief intended to be remedied by it. Bur Ern, J. After 
ſtating the caſe.— Firſt, it is objected that this is not ſtated 
to be a common ſewer: but ſtating it to be a ſewer, is ſtating 


it prima facie to be a common ſewer ; it alſo appears to be 
| a com- 


tail, 
to her 
purſ⸗ U; 
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common ſewer, becauſe it is ſtated in the caſe, that the 
tide flows and reflows there. And upon this caſe, the Court 
is bound to ſay that it is a common ſewer. Now what is & 


| fewer? It is common and public in its nature; it is ſo con- 
| fdered in Calli's Readings, one of the beſt performances on 
| that ſubject, and which has always been admitted as good 


authority. But the ſtatute mentions ſeveral things which are 


not of a public nature, as drains, gutters, ponds, &c. which 
are private, and on which there can be no navigation; and 


et theſe are expreſsly ſubject to the juriſdiction of the com- 


miſſioners of ſewers. The line to be drawn 1s this: if they | F 


be neceflary or uſcſul in navigation, the ſtatute does extend 
to them; otherwiſe they are not within it. Nov 1n this caſe 
they are uſeful; and that diſtinguiſhes it from the caſe in 
Blackflone : for in that caſe there was no navigable tream, no 


paſſage for boats, the tide did not flow there, and * was dry 


at ſome ſeaſons of the year, but in wet ſeaſons it us neceſ- 
firy to conduct the land waters into the Thames, without 
which, inundations would happen in the pariſhes. That, in 


| truth, was a mere drain for the lands ; it was of a private na- 


ture, and was not ftated to be uſeful to the navigation of the 
Thames ; and therefore the Court thought it was not within 
the ſtatute of 23 Her. 8. But that is not like the preſent 


| caſe; for here it is expreſsly {tated that there was a naviga- 


tion, and that it was effential for the ſupport of it that the 
part above the dye-houſe ſhould be cleanſed. Then it is ob- 
jected, where will the juriſdiction of the commiſſioners ſtop 
in ſuch caſes ? The line may be drawn from this caſe, where 
ig lated that the party over whoſe land the work is dine is, or is 
lizely to be, benefited by it: if he be ſo, that is ſufficient to give 
tiem a juriſdiction. GROSE, J. of the ſame opinion; Po- 
tea to the defendant. | | 
lt rouds taken under a warrant of diſtreſs, granted by com- Pritchard v. 
mi oners of ſewers be actually replevied, and the proceed- Sterbens, 
gs in replevin be removed here, this Court will not quaſh 16 ee B R. 
the proceedings in a ſummary way, but will leave it to the 6 Ter. Rep. 523. 
G&iendant in replevin to put his objection on the record, — 
A rule was obtained, calling on the plaintiff to ſhew cauſe 
ay the plaint removed by accedas ad curiam from the hun- 
red court of Thornbury, in the county of Gloucefter, ſhould 
not be quaſhed. It appeared by the affidavits, that at a court 
of ſelſions of ſewers, held for the lower level of the county 
ot Glouceſter, at Thornbury, on the 7th of November laſt, fix 
ot the commiſſioners ſigned a warrant, directing the defend- 
ent to demand of, and receive from, A. Venn, or her tenant 
ie plaintiff), the ſum of 4/. 1s. 6d. by them laid out in 
falling, with earth, ſeveral breaches in the ſea-wall belonging 
to her or her tenant, they having neglected to repair the ſame 
Purſuant to a preſentment of the jury for the upper part of 
& c 2 the 
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the level, made at a court of ſewers, held the roth of jure, 
1793, and the order of the ſaid court thereupon made; aud 
further directing the defendant, on neglect or refuſal of pay. 
ment of the ſum of 41. 15. 6d. to levy the fame by diſtret 
and ſale of the goods of A. Venn, or her tenant, upon the 
lands liable to ſuch repairs. That both A. Venn, and tie 
pliantiff, refuſed to pay that ſum, on which the defendant d. 
ſtrained a mare of the plaintiff's. That the mare was re. 
_ plevied by the ſteward of the hundred court of Thornbury, 
and that the plaint in that replevin was afterwards removed 
into this court. Ta ſupport of the rule it was urged, fir“, that 
the goods in queſtion could not be replevied at all. Calls 
p. 200, ſays, © if, upon a judgment given in the king's cour;, 
or upon a decree made in this court of ſewers, 2 writ or war. 
rant of diſtringas ad reparationem, or of that nature, be 
awarded, and the party's goods be thereby taken, theſe goods 
ought not to be delivered by replevin, to be taken either out | 
of this court, or out of any other court of the king, beczule 
it is an execution out of a judgment.“ Secondly, if the | 
goods in queſtion couid be delivered by replevin, they could not | 
be replevied in this cafe by the ſteward of the hundred court, be- | 
cauſe that court is inferior tothe court of ſewers. And Calli, 
197, in diſtinguiſhing inferior from ſuperior courts, ſays of the 
„ | former, & a replevin doth not lie, and ought not to be grantel WW . 
1 from the ſheriff or any of his deputies, for that the ſewer is a ſu- : 


7 dicial court of record, and of greater authority than the power a 

5 of the ſheriff, which in theſe caſes is but miniſterial. — To f 
5 THISIT WAS ANSWERED, that it was not neceſſarv, in this F 
4 caſe, to controvert the opinions of Callis, becauſe it was taken 8 
0 | for granted here, that the goods in queſtion were taken in 1 
I execution after a judgment given by the court of ſewers; b 
[i whereas, noſuch judgment appears by the afhdavits to have been f 
5 given, nor was any ſuch in fact given. AND THE Cour? 5 

ſaid, that at all events this was a reaſon why they ought nat f 

to interfere in this ſummary way by quaſhing the proceed. 5 

ings, but ſhould leave it to the defendant to put his objection £ 

on the recor\ in a formal manner. Lord Kenyox, Cl. J. 8 

| in the courſe of the argument, doubted the opinions cited | 0 

5 from Calli. — Rule diſcharged. N 
5 Tue King v. If a ſea-bank or wall, which the owners of particular lands 5 
4 a . eee are bound to repair, be deſtroyed by tempeſt, without an! 10 
Fl for the weltern default in ſuch owners, the commiſſioners of ſcwers may 5 
ja diviſion of the order a new one {cven in a different form if necefary) to be 
F | vg 1 nn erected at the expence of the whole level.— This was a rute f. 
* 30 Geo. 3. B. R. calling on the defendants to ſhew cauſe why a writ of ca re 
Mi s Ter, Rep. 312. tiorari ſhould not iſſue directed to them, to remove into tits 3 
court all and fingular orders made by them, for the erection a 

af a new ſea - wall in the pariſh of Huntſpill. The order 0% 11 


jected to was made by the commiſſioners at a ſpecial — 
5 holde. 
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holden on the 22d of January laſt, direQing a new ſea wall 
to be conſtrued of 486 yards in length, in Hunſſpill pariſh, 
and ordering a rate to be made on all perſons occupying or 
intereſted in the lands throughout the level, that had been af- 
ſected by inundations, or might be prejudiced by the want of 
2 ſufficient ſea-wall there. In the affidavits in ſupport of this 
rule, it was ſtated, that from time immemorial until the 
ſame was thrown down, a ſea-wall ſtood on the ſpot, and 
in the line on which the new wall is directed to be built. 
That the particular perſons applying for this rule, having 
lands in the level, never were, nor were the perſons under 
whom they claim, rated to the repairs of the old fea-wall, in 
the room of which the new fea-wall is ordered to be built; 
that the level of Humſpill never was rated to the repairs of 
the old ſea-wall, but the ſame was always repaired and re- 
built, from time to time, as occaſion had required, by the 
owners and occupiers of certain particular lands in the level, 
and that the ſea-wall had always been for that purpoſe, 
marked out and divided into certain diſtinct allotments, cor- 
reſponding with the number of perfons, and with the num- 
ber of diſtinct portions of land of which they were re- 
ſpectively owners and occupiers, and in reſpect of which 
they had been uſed to repair the ſame. That the old fea-wall 
was, in the courſe of the laſt winter, thrown down by a ſtorm. 
— Theſe facts were not queſtioned on the other ſide: but it 
was ſtated in the afhdavits, filed in anſwer to the rute, that 


from an alteration in the channel, and by a moſt yiolent 


ſtorm accompanied by an extraordinary high tide, the tea- wall 
was damaged in an extraordinary manner. That to prevent 
the overflowing of the ſea, it became abſolutely neceſſary to 
raile new works of a different and more expenſive conttruce 
tion, which coſt about 3000/7. ; a ſum thirty times as much 
as would be neceflary to rebuild the old wall ; and on ſhewing 
cauſe againſt this rule, Callis on Scwers 148, Keightley's caſe, 
10 (C2. 139, a., and the caſe of The Ie of Ely, 10 Co. 141., 
vere relied on, to ſhew, that if the banks be deſtroyed by 
any extraordinary tide, or by tempeſt, without any default in 
the party, who was bound to repair them, the expence of 
repairing muſt be borne by the level. In Callis, 146. it is faid 
* If the ſea at the ſpring tides, or at extraordinary caſual 
ſwelling tides or floods, have broke down the fences and 
overthrown the banks, and drowned the country, without 
any default in the party who was tied to have repaired the 
lame, the level ſhall, in this caſe, make up the breach; for 
things which happen extraordinarily by the ſea or great 
waters, which neither policy of man could prevent, nor in- 
duſtry or force could reſiſt, are counted inevitable.“ They 
allo referred to Callis, 194. to ſhew, that if an old wall or 
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bank be thrown down by tempeſt, the commiſſioners my 
order another to be erected, even in a different form if ns. 
ceſſary. PER CURIAaM : The law is fo; and therefore ye 
ought not to grant a certiorari to remove the procceding 
below. The preponderance muſt be very ſtrong againſt the 
propricty of an order of commiſſioners of ſewers, to induce 

us to remove it here. It has been frequently ſaid, that ng 
certiorari ought to be granted to remove a poor rate, leſt the 
poor ſtarve in the mean time. There is almoſt as ſtrong a 
reaſon againſt removing ſuch an order as the preſent, leſt in 
the mean time the whole country be inundated. Per curian, 
Rule diſcharged. 


Sheriff. 


The King % By che 9 Geo. 15 2. 9. / J- any perſon elected ſheriff of N.. 


; Te wich, worth 3oool. may be excuſcd ſerving the office, on 
29 Geo. 3 BR. Þiying a fine of 80/. within fourteen days; but the fourth 


2 Ter. Rp. 732. ſection provides, that “no perſon ſhall be diſcharged fium 


bearing the ſaid office for any longer time than one year, with. 
out the conſent of the mayor, ſheriffs, and commonality ct 
the city“ The defendant, who was worth 30004. had been 
regularly elected to the office, and had tendered his fine, on 
condition that he ſhould be diſcharged from ſerving the office 
in future: but this fine was not accepted. In conſequence 
of the defendant's refuſtag to take upon himſelf the office, 
no ſeſſions had been holden there, and it occaſioned a total 
ſtop to public juſtice. On cauſe ſhewn againſt a motion for 
an info mation againſt the defendant for not taking upon him- 
ſelf the office, IHE CourT had no doubt, but that, on 
the true conſtruCtion of this act of parliament, the defendant 
was not entitled to be diſcharged from ſerving the office cf 
ſheriff for any longer time than a year, on paying the fine 
impoſed, unleſs the corporation expreſsly agreed to a further 
diſcharge. But they ſaid that, had it not been for the preſl- 
ing neceſſity of having this matter inveſtigated in a fpeedier 
manner than could have been done by preferring an indict- 
ment, which probably would not be determined till juſt betore 
the expiration of the year, they ſhould not have been inclined 
to grant the information; for which reaſon alone they de- 
fired it might be underſtood, that this rule was mad: ablo- 
lute. The proſecutor's counſel then offered not to prote- 
cute the information, if the defendant would conſent to ac- 
cept the office; to which the defendant, ho was in coi, 
immediately acceded: and a mandamus was then granted to 


{ſwear him in. The ſecond rule had been moved for, on the 
. 8 ground 


ſro: 
term 
tore, 
431. 
ratio 
the 0 
5 le r 
nem 


1 


re 
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ground that the ſtatute 11 Geo. 1. c. 4. extended to the election 

of a ſheriff, or any other annual officer of a corporation, as 

well as to the mayor or other head officer, and the caſe of 

the corporation of Scarborough (1) was cited in fupport of it: 

but this queſtion became unneceſſary to be conſidered, as the 

mandamus now granted was only to ſwear the (heritf into his 

office, and not to proceed to a new election; and the writ 

Vas granted without the aid of the ſtatute. 

A reſcue is no exCule for a gaol-keeper bringing up a pri- 2 . 

ſoner by hab. corp. charged with a wilful and voluntary el- Mic. Tor. 
cape — The defendant was Keeper of the Marſbalſea priſon; 12 Geo. 3. R R. 

| and being chirged in an action for a wilful and vluntary eſ- 5 Barr. 2812. 

cape, he would have defended himſelf under a reſcue by an 

invincible force. The caſe he relied upon was this: an. habeas 

us had iſſued from C. B. to bring up the priſoner from 

the Marſbalſea to that court: and the priſoner being there- 

upon put under the care of two guards, he atiempted to make 

his eſcape; but one of his guards prevented it. Then he 

was reſcued by a mob of 100 butchers, or more; a force 

too ſtrong for any reſiſtance. It was argued for the plaintiff, 

iſt, The keeper is an officer of public juſtice; and moreover, 

is entitled to a fee and reward; and might have had a ſuf- 

ficient force. And for this was cited 1 Ld. Raym. 651. 65 5. 

as applicable to the preſent caſe.—2dly. On precedents—ln, 

the cafe of May v. Probie, or, May v. Probe & Lumley. 1 Ro. 

Rep. 388. 441. it was refolved, that if a priſoner, once in 

cuttody in gaol, eſcapes, the ſheriff is liable; though on 

meſne proceſs. In 1 Strange 429. 1 H. H. P. C. 601. Eaſten 

term, 7 C. 1. Crompton v. Ward, if the party be once within 

the walls of the prifon, though the cuſtody be on meine pro- 

cels only, yet a reſcue from thence, by any but common 

enemies, will be no excuſe. - Here the ſheriff has full notice. 

The habeas corpus can make no difference: for it requires 

the bringing him in (1 Stra. 431.) ſafe cuſtody. The law 

would import it, though not expreſſed. Dyer, 227. 
Lord MANSFIELD. The caſes are hard; but they are too 

ſtrong to be got over.—16 E. 4. fo. 3. is deciſive. The de- 

termination was againſt the marſhal of B. R. and, there- 

ore, he was obliged to. get an act of parliament. 1 Sa. 

431,There is nothing in the objection “ that the decla- 

aon is for a voluntary eſcape.” There may be policy in 

lic caſes ; but they are very hard, — There is no going into 

ne reafon of them. I doubt it is impoſſible to get over 

We, | 

IAE OTHER THREE JUDGES admitted it was a hard cafe. 


—— — 
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Elliott v. the 
Duke of . Nor- 
follc, Tr. Ter. 
32 Geo. 3. B. R. 
4 Ter. Rep. 789. 


Brown v. 
Compton, 
Hil. Ter. 
40 Geo. 3 B. R. 
8 Ter. Rep. 424. 


Sheriff, 


But they ſaid it might be inconvenient, if it were otherwiſe 
it would introduce excuſes from {heritts for voluntary eſcaye, 
And, as it was eſtabliſhed by former caſes, they therefor: 
concurred. PER CUR” unanimouſly : Pos TEA to be del. 


vered to the plaintiff. 


If a mob rictouſly and by force demoliſh a gaol, by which 
the debtors eſcape, the ſheriff or gaoler is an{werable to the 
creditors for their eſcape.— This was an action upon che ca 
againſt the defendant, as chief bailiff of the liberty of Ha 
lamſbire, for permitting a priſoner in execution at the ſuit of 
the plaintiff, to eſcape. The defendant pleaded a reſcue ly 
rioters with an irreſiſtible force. 

To this plea there was a general demurrer. 

The Court (after argument) ſaid that the current of autbo- 
Tities was againſt the defendant; and that the ſtatutes which 
were made immediately after the riots in 1780, to indemnify 


the marſhal, evinced the opinion of the legiſlature upon the 


ſubject. Judgment for the plaintiff. 


An action of debt will lie againſt a ſheriff of a county for . 


the eſcape of a priſoner in cuſtody in execution, although 
ſuch priſoner be diſcharged in purſuance of an order wade 
under an inſolvent act at the ſeſſions, if it appear that the 
ſeſſions had no juriſdiction at the time of the making the 
order, — This was a verdict for the plaintiff, with 15. ca. 
mages, in an action of debt for an eſcape, ſubject to the opi- 
nion of the Court on the following caſe: “ On the 1 5th dt 
Auguſt, 1797, B. Long being in the defendant's cuſtody 2 
ſheriff, in execution (and having been in cuſtody on the faid 
execution, on the 1ſt of January, 1797), gave regular notice 
of his intention to take the benefit of the inſolvent act, 37 Ge: 
3-c. 112. On the 19th of Auguſt, 1797, F. W. Swanton, cleik, 
one of the juſtices for the county, in conſequence of the pei- 
tion of Long, iſſued his warrant directed © to John M lit, 
keeper of the gaol,or ſheriff's ward, at Jinchefter, requiiing him 
to bring the body of Long before his majelty's juſtices, at te 
next adjournment of the general quarter-ſeffion, on Saturday, 
the 15th of September, 1797 ;* in purſuance of which war- 
rant, the keeper accordingly carried Long before the adjourned 
ſeſſion, on 16th of September, when, having delivered i, 
and ſubſcribed and {worn to, a liſt of the priſoners in his cul- 
tody on 1ſt of January, 179), an order was made by the Cour 
for Leng's diſcharge, and he was in confequence diſcharged 
out of c:i:ſtody.” The order appeared on the face of it to 
have been made at “the general quarter- ſeſſion of the peace, 
&c. holden by adjournment at, &c. on Saturday, the 16" 
of Septemher, in the 37th year, &c.“ Hut the ſaid adjourned 
fen wwas not an adj urnment of any ſeſſiom commenced after the 
paſſing of the act, but of a ſeſſion originally holden on the 10759 


W)z 


= —” . 2 


Sheriff. 


ul, adjourned by two magiſtrates to the 24th, and from thence 


boilinued by ſubſequent adjournments until the 16th of September. 


The urſt original feffion, holden after the paſſing of the act, 


as ON the 2d of October, 1797. 


The caſe was twice argued, and, on the behalf of the plain- 


@ (7, it was contended, Fixsr, That the order made at the 
 aqourned ſeſſion on the 16ih of September, 1797, for diſ- 
| ch.reing Long out of cuſtody, was a nuliity, the juſtices at 


that ſeſhon not having any juriſdiction to make ſuch order. 
SrconNnDLY, That the ſheriff is liable in this action for an 


elcape, his agent or fervant (the gaoler) 3 diſcharged 
Long out of cuſtody, without any authority. It 


ö appeared, 
fr, by the tat, 37 Geo. 3. c. 112. that the juriſdiction given 
to the juſtices at 1 fhons to diſcharge inſolvent debtors, was 
expret-ly confined to © the firſt or ſecond general quarter- ſeſſion, 
er gereral ſeſſion, to be holden after the paſſing of that act, or ſome 
adicurnment thereof,” that is, & at ſome adjournment” of ſuch 
firlt or ſecond ſeſſion commencing after the act.“ 

Lord KEnyoN, Ch. J. Though the caſe has been ably 
argued on behalf of the defendant, I cannot aſſent to one of 
the propoſitions that his countel wiſhed to eſtabliſh, namely, 
that the juſtices at the ſeſſion had a general juriſdiftion over 
the queſtion ; that certainly is not true. Under the general 
com miſſion of the peace, no juriſdiction of this kind is given 
to them: this act of parliament, indeed, has given a juriſ- 


dition to certain juſtices, which might have been given to 


perſons of any other deſcription; the juri{diction 1s given to 
the juſtices of the peace, when aflembled © at their firſt or ſecond 
general quarter-ſe/ſion or general ſeſſion of the peace, io be holden after 
the paſſing of the act, or at ſome adjournment theregf. But the 
Court, at which the order for diſcharging the. priſoner was 
made, was neither the firſt nor ſecond general quarter-ſeſhon, 
or general ſeſſion, holden after the act paſſed, nor an adjourn- 
ment of ſuch ſeſſion. If this had been at a general ſeſſion, 
holden after the paſſing of the act, the ſheriff would have 
been indemnified in obeying this order: but the ſtyle of this 
Court is againſt him; it is © at the general quarter-ſeflion of 
the peace, holden by adjournment on the 16th of Septem- 
ber, 1797; and this appears to have been an adjournment 
of a ſeſſion holden before the act paſſed. This adjourned 
leon, therefore, had no juriſdiction over the queſtion. 
Then it was argued, that what was done by the keeper was 
done by him in his own individual character, not as the ſer- 
vant of the ſheriff, and that the ſheriff is not anſwerable for 
it; but I cannot ſubſcribe to that doctrine. In deciding this 
cafe, we muſt take care that we do not break through any 
rule of law; and the general rule, reſpondeat ſuperior, ap- 
plies to this cafe, As this was an eſcape permitted by the 


gaoler 
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Sheriff. 


gaoler, the ſheriff is reſponſible for it. With regard to te 
caſein 1 Ld. Raym. 3. (1) relied upon by the defendant; 
counſel; though it is alſo aliuded to in 4 Mod. 35 3, it is d. 
zecily againſt the Marſbalſea caſe (2), and the current of a, 
thorities founded upon that; and, therefore, it cannot be cor. 
fidered as law, On the whole I am ot opinion, that the 4. 


fourned ſeſſion that liberated this prifoner, had no authority | 


to make the order, and that the defendant (the ſherift), whoſe 
fervant diſcharged ihe priſoner, is anſwerable to the plaintf 
in this aftien. GRose, J. Upon the authority of the Ilar- 
Haſſea cafe, | take it to be a clear propotition that if a Cour, 
not having juriſdiction, order an officer to do an act, and de 
officer obey the order, he is not juſtified. As to the other que. 
tion, | am of opinion, that this adjourned feiton woes neither an 
original ſeſſion holden after the act paſſed, nor an adjournment 
of any ſuch ſeſſion, and therefore that Court had no juril. 
diction. Then it was contended, that on the words of this 
act of parliamest, the ſheriff is not liable in this action, but 
that the action ſhould have been brought againſt the gaoler; 
but 1 think that the words, * or gaoler,” were inſerted in 
the act in order to apply to thoſe places where the gaoler or 
keeper of the priſon has an authority of his own independent 


of the ſheriff, and not to thoſe caſes where the gaoler acts as 


the deputy or fervant of the ſheriff. But in this caſe the 
ga oler has no authority of his own; he acts under the the- 


Fiff; this is the ſheriff's gaol; and this order was virtually di- 


rected to the kceper acting under the ſheriff, for it was i- 
rected “to . White, keeper of his majeſty's gaol, or ſhe- 
riff's ward, at Winche/ter.” On theſe grounds, therefore, 1 


— 


(2) In Orbyv. Hales, 1 Ld. Raym. 3. it was adjudged, that if the 
juſtices of the quarter-ſeti.ons make an order by virtue of 2 V. M. c. 15, 
for the diſcharge of poor priſoners, which order is not warranted by the 
#arore (as if the priſoner were in execution for more than roc#.), and 
ihe iheriff diſcharge the priſoner accordingly, he ſhall not be liable to an 
eſcape.” But a quæte is added at the end of the cafe by the reportT ; 
and Lord Kenyon obſerved, that this was a note of Mr. Place, whole au- 
thority was equal to that of Lord Raymond; that he was reputed to be 
the author of Haiſon s Clergyman's Law, and was conſidered as a lawyer 0 
great eminence. 

(2) In the caſe of The Mar/halſea, 10 Co. 76. a. a difference was taken 
when a Court has juriſdiction of the cauſe, and proceeds 1 d- 
aine or erroneouſly, there no action lies againſt the party who ſucs, Or 
the officer or miniſter of the court who executes the precept or procely 
of the Court; but when the Court has not juriſdiction of the cauſe, there 
the whole proceeding is coram non dice, and actions will e againit 
them without any regard of the precept or proceſs. Sce allo the cales, 
Nicholls v. Muller, Cro. Car. 395; Hill v. Bateman, 1 Str. 711; Shergold 
v. Hullowway, 2 Sir. 1002; and Perkin v. Proctor, 2 IWilf. 382. Smiib v. 
Heucbier, 2 Sir. 994. Cunn. 127. | . 
am 


Sheriff 


am of opinion that this officer, having acted under a court 
not having competent juriſdiction, is not juſtified, and that 
his action may be maintained againſt the defendant. LAw- 
Irxck, J. It was ſaid, that as the act of parliament men- 
tors the gaoler, as well as the ſheriff, and as the warrant was 
directed to the gaoler, he is the perſon to whom the plain- 
tiff muſt have recourſe; but that argument aſſumes that this 
adjourned ſeſſion had juriſdiction ; for if not, the gaoler, who 
is a ſervant of the ſheriff, has permitted the priſoner to go at 
large without any authority, and then the general rule applies 
chat the ſheriff is reſponſible for the act of his ſervant or deputy. 
Le BLanc, J. The defendant's argument is, that the juſ- 
tices had a general juriſdiction, and have only acted erro- 
neouſly ; that the act of parliament has recognized the gaoler 
as well as the ſheriif, and that the former only is reſponſible 
in this caſe. That the juſtices of the peace have not a gene- 
ral juriſdiction ſeeins clear; becauſe, independently of this act 
of parliament, the court of general ſeſſion, or general quar- 
ter-ſehon, has no juriſdiction or authority over a perſon 
charged in execution in a civil ſuit. The only authority 
veſted in them is given by the act of parliament; therefore, 
we muſt look to the act to fee what that authority is. Now 
that authority is given to the juſtices, & at their firſt or ſecond 
general quarters ſeſſion, or general ſeſſion of the peace, after 
the paſſing of the act:“ but before ſuch a ſeſſion could be 
holden, the gaoler, who is the ſheriff's ſervant, obeyed the 
warrant of a magiſtrate in carrying the priſoner to an ad- 
journed ſeſſion, and he afterwards obeyed the order of that 
adjourned ſeſſion made for the diſcharge of the priſoner, that 
F {con not having any authority to make fuch an order, On 
the grounds, therefore, that the ſingle magiſtrate in the firſt 
inſtance had no authority to iſſue his warrant, and that the 
ſeſſion afterwards had no authority to make the order in queſ- 
tion, I am of opinion, that the action may be maintained.— 
Poſtea to the plaintiff, 
The high-theriff can appoint no more than one under- Denny v. Trap- 
ſheriff extraordinary. Treſpaſs for taking and carrying away a e 
an anchor of the plaintiff at Ipſwich, of the value of 6/. e 3. C. B. 
judgment by nil dicit was of laſt Hilary term, and a writ of 2 ils. 378. 
enquiry of damages, executed in the laſt vacation, April the 
14th (returnable the firſt return of the preſent term), before tuo 
erſens, under-ſheriffs extraordinary, appointed by deputation 
under the hand and feal of the high-ſheriff of Suffolk, for 
that purpoſe z the jury aſſeſſed 777. for the plaintiff's da- 
an 20 this term began upon Wedneſday, the 20th of April, 
| and upon Saturday the 23d, being the 4th day in term, 
at three o'clock in the atternoon the plaintiff might have 
ligned final judgment if he had pleaſed, but not having fo 
done, the defendant, on Monday the 26th of April, * 
| the 
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the Court that the inquiſition might be ſet aſide, for two ta. 
ſons (1), firſt, becauſe the hgh-ſheriff cannot depute tay; pi. 
ſons to take an inqueſt; for if he can appoint tao, he con ojjvin 
taventy-tavo, or any other number ; 2dly, Becauſe the u. ages of 
771. affefſed for an anchor, avorth no more than bl. «re xe; 
mwhereupon a rule was made to fhew cauſe why the inquiſtin 
ſhould not be ſet afide. 2dly. It appeared, by affidavite vu he- 
half of the plaintiff, that he was a fiſherman, that hi veſſel 
was lying at anchor in the port of [pfavich, and ready to lai 
in order to filh for ſprats ; that each fiſherman, in the iprat 
ſeaſon, can get 20/. per week clear; that the defendant di- 
trained the anchor worth 6/. for a toll of 8d. pretendei to be 
due tor every fiſhing veſſel there, and that by the taking away 
the anchor, the plaintiff was delayed in his voyage above tug 
weeks; and that the defendant, upon the executing the writ 
of enquiry, made a delence, and therefore it was ſaid the . 
mages were not exceſſive. 3dly, It was fard that the practice 
of appointing an under-ſheriff extraordinary, upon ſuch cc- 
caſions as this, had been often allowed by the court of King's 


bench: and, qthly, That the plaimiff's moſt material witnels 


was gone to ſea, and he did not know when he would return, 
and therefore the inquiſition ought not to be tet aſide. bor 
the defendant it was replied, that the practice of the King's 
bench, of allowing the appointment of one under-ſheriff ex- 
traordinary was right enough, but there is no inſtance of an 
appointment of two under. theriffs extraordinary in one caule; 
and that the defendant would admit the evidence before gen 
by the now abſent witneſs. CuR1Aa. We ſhall ſay noching 
as to the damages, whether they are or are not excethve; 
there is no inſlance of deputing two under-fberiffs extrazrdinar, 
ts take an inqueſt, fer if the high-fheriff may appoint two, he ny 
appoint twenty or more; i he can exceed one, no line can be 
drawn to limit the number; beſides, it appears that the ſworn 


under-ſheriff lived inthe ſame town, and, therefore, the wit 


Hamilton ». 
Dalziel, 

Tr. Ter. 

14 Geo. 3. C. B. 


2 Black, Rep. 


992, 


of enquiry ought to have been executed before bim; let the 


inquiſition be ſet aſide, and the writ of enquiry be executed 
before the judge at the next aſſizes for the county of Sl. 

Where a ſpecial bailiff is nominated by the plainutt, cr 
his agent, the ſheriff is not bound to return the writ, — The 
caſe appeared to be, that in Cumberland there are no boud 


(1) Upon ſhewing cauſe for the plaintiff, it was objected that this H. 
tion was like a motion in arreſt of judgment, or for a new 714}, an 
therefore the defendant not coming to move it within the firit tour 
days in term, according to the courſe of the Court, this rule ovg"t 
not to have been made; ſed non allocatur. per Cur iam, the defendant made 
the motion before final judgment was aſſigned, and ſo came, ſoon enougi 
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"BD y &5 © fou — e 22 — 


WU ©». == 


Sheriff. | | 397 


S :11:4;; bor the ſheriff uſually directs his warrants to per- 

| ns nominated by the plaintiff as ſpecial bailiffs. But, if 

W 4 writ 2045 10 be executed at the ſheriff” s peril, then it vas uſual . 
| fer the plaintiff, er his agent, to deliver it perſonally to the ſheriff, 

1 under. ſber if or ſeal-keeper. Ore Littledale was under-ſheriff 
and ſeal-keeper ; but, he being indiſpoſed, the ſheriff appointed 

„ne Wordſworth 1% /t him, who generally tranſacted the 

| wiole buſineſs. Graham, the plaintiff's attorney, wrote a 

letter, the 14th of December, 1773, to Lettledale, deſiring 

him to arreſt the defendant upon the writ incloſed to him, 

with power to compound the debt by taking one half; other- 

wite, in default of a good bail-bond, to ſend the defendant to 

gaol, He made out a warrant to one Clark, who arreſted 

the defendant; and the defendant afterwards eſcaped. The 
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1 queſtion therefore was, how far the ſheriff was table. And 1 
1 the Court held that Litlledale acted only as agent to Graham, 44 
W | and not in the capacity of under-ſheriff: as that butineſs was * 
1 generally tranſacted by Wordſworth. And that this appeared, ot 
bs among other reaſons, eſpecially from his inſtructions to com- 1 
7 pound the debt, which is not part of the under-ſheriit's office. al | 
« Clark was therefore a ſpecial buliff nominated by the plain- 0 
5 utf's agent 3 and in ſuch cafes the it. ff is not bound to re- Ul 
5 turn the writ, Rule abſolute, but wit. Hut coſts, 5 1 
„Aid if the ſheriff appoint a ſpecial bailiff at the plaintiff's D Moranda ec 1 
Rf requeſt, the latter cannot rule the ſheriff to return the writ,— „ : | 
* The plaintiffs, having taken out a capias ad ſatisfaciendun 31 Geb. 3. BR. 

Ke againſt the detendants, ſent it to Painter, their agent in Carus 4 Ter. Rd. 119. 

i wall, who applied to the theriff for a warrant on it, di- 


G rected to lus own clerk, aſſigning as a reaſon for not making 


. application to the under-therift, in the uſual mode, that the 
be latter was concerned as attorney for one of the defendants, 
* The ſheriff, after making ſeveral objections, at length granted 
. a warrant to Rogers, Painter's clerk. Dunkin was arreſted 
i upon this warrant, and eſcaped ; whereupon the plaintiffs 
* obtained a rule againſt the ſheriff to return the writ; which 


4 rule it was moved to ſet aſide, upon the ground, that the 
plaintiffs had no right to call for a return of the writ, 


2 as the ſheriff had granted the warrant to a ſpecial bailiff 
N at their particular requeſt, and of their nomination, PER 
0 CuklaM : The plaintiffs have acted wrong throughout. 
In the firſt place, the application to the ſheriff was out of the 
: ordinary courſe of bulineſs; he is ignorant of the forms 

of the office; and though he be reſponſible for the acts of his 
. under-theriff, yet this kind of buſineſs is entirely conducted 
8 by the under-ſheriff, The application too was for a fayour; 
* t was to indulge the plaintiffs with the nomination of their 
\ own bailiff; who perhaps ſuffered the party to eſcape in 


order to charge the ſheriff” And now the plaintiffs contend 
| | | | that, 


that, by this contrivance, they are entitled to maintain z 
action againſt the ſheriff for the purpoſe of driving him i 
bring another action againſt their own agent. But this que. 
tion does not ariſe now for the firſt time; it has bees te. 
peatedly held, that if a ſpecial bailiff be appointed on the ng. 
mination of the plaintiff, the latter muſt take the conſequence 
of the acts-of the former: the Court has conſidered them ag 
the acts of the plaintiff himſelt, and has refuſed to call on 
the ſheriff to return the writ in ſuch caſes.—Rule abſo- 
lute (1). 5 
Taylor et al. v. But though the ſheriff appoint ſpecial bailiffs to arreſt the 
e defendant at the plaintiff's requeſt, the ſheritf is reſponſible 
40 Geo. 3. B. R. for the defendant after the arreſt made.—The writ in this cat 
8 Ter. Riß. 506. directed to the ſheriff of Cumberland, was ſued out on the 
6th of Auguſt laſt, returnable the firſt return of laſt Ai 
mas term, On the 8th of Auguſt the plaintiffs appliel tg 
the ſheriff of Cumberland, to direct his warrant for the ar- 
reſt of the defendant to A. B. and C. as ſpecial baiitts, and 
the plaintiff's attorney by an indorſement on the writ uider- 
took to indemnify the ſheriff, The defendant was arretted, 
and gave a bail bond. On the 3d of November the Jefendait 
being in the ſaid ſheriff's cuſtody, at the ſuit of Blacleit and 
others, the defendant's bail, in this action, gave notice to the 
ſheriff, and alſo to the keeper of the gaol, at Carliſle, that the 
defendant was rendered, and did thereby render himſelf in this 
action, and required” the keeper to detain the defendant in 
his cuſtody. On the 1oth ef December the defendant was 
diſcharged out of the ſheriff's cuſtody, the plaintiffs, in the 
other action, being ſatisfied for their debt. In the laſt term 
the plaintifls ruled tlie ſheriff ro return the writ, when the 
ſheriff returned cepi corpus, which rule it was now moved to 
diſcharge, on the ground that as the plaintiffs nominated ſpecial 
bailiffs of their can, and had undertaken to indemnily the 
ſheriff, they thould not afterwards have ruled the ſheriff to 
return the writ; and the caſes of De Moranda v. Dunkin (2), 
and Hamilton v. Dalziel (3), were cited; and it was ali 
ſtated, that in Cumberland there are no bond bailiffs, 

Per CURIA. This is very diſtinguiſhable from the 
caſes cited, where probably it was owing to the miſconduct o 
the plaintiff himſelf that the ſherifF did not do his duty: but 
here the defendant was in the cuſtody of the ſheriff in another 
ſuit, and therefore the ſheriff ſhould not have diſcharged 
him without firſt enquiring whether or not there were ay 
other detainers againit him. What protection the ſheriff of 
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(1) See the ſame point determined in Hamilton v. Dalziel, C. B. 
Hil. 1774. in p. 396. ; | 
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(2) Ante, p. 397. (3) P. 396. 
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 Cmieriand has in caſes of this kind that other ſherifts have 
not, it is not neceſſary to enquire in this caſe: but, though he : 
may not have bond bailiffs, he may perhaps learn, whenever 
the queſtion ariſes, that he is bound, like all other ſheriits, 
either to execute the writ perſonally, or to procure it to be 
executed 15 ſome other perſon, for whom he is reſponſible. 


Rule refuſed. | 

The Court will not {before trial) ſtay the proceedings in mg es 

an action againſt a ſheriff's officer, on 32 Geo. 2. c. 28. J 12. Fa Te. 
though a ſimilar action has been commenced againſt the 28 Ges. 2. BY. 
ſheriff for the ſame offence.— The plaintiff having com- : Te. K v 
menced an action againſt Martin, the ſheriff of Berks, to re- 
cover a penalty on the 32 Geo. 2. c. 28. /. 12. and another 
2ovinſt the preſent defendant, wlio was the ſheriff's officer, a 
rule was obtained to ſhew cauſe why the proceedings in this 
action ſhould not he ſtayed on an affidavit, which tated that 
both actions were commenced for the ſume cauſe. 
The Court, after cauſe ſhewn, ſaid, it might be a queſtion 
whether each perſon offending were not liable to the penalty. 
But that if only one penalty could be recovered, there was 
no inſtance in which the Court had interpoſed in this ſum- 
mary way; that if the defendint were entitled to any relief, 
be hould put the matter upon record; and that there was 
els foundation for an application on the behalf of the of- 
ticer than of the ſheriff himſelf.— Rule diſcharged. 

The ſheriff and the bailiff are not both anſwerable in an peſpah, Fon. 
action for a penalty under 32 Geo. 2. c. 28. for the ſame act. Layton. The 
And actions having been brought againſt both, and a verdict 3 „ 
obtained in each, the Court ſtayed the proceedings on pay- 29 Geo. 2. R 
ment of one penalty and the coſts in one action. The plain- 2 Ter. R. 538. 
tiff having recovered a penalty of gol. againſt each of the 
defendants, under the flat. 32 Geo. 2. c. 28. /. 1. which en- 
its, © That no ſheriff, under-ſheriff, or bailiff, ſhall carry 
tie party arreſted to priſon within twenty-four hours; and the 
1th ſegtion of which declares that every theritt, under-therif, 
balliff, &c. thall forfeit col. for every ſuch offence. A rule 
was obtained to ſhew cauſe why, on payment of one pe- 
nalty, and the colts in both actions to be taxed by the ma- 
ſer, all further proceedings ſhould not be ſtayed. 

PrR CURIAM. This feems to be an extremely clear caſe 
on the words of the act of parliament. In this caſe the the- 
it himſelf did nothing. Under the rule of re/pondeat ſupericr, 
tne ſheriff is liable for the acts of his officers ; but it thall not 
be permitted to the party to ſay that the bailiff hath offended 
in his own perſon, and the ſheriff by the bailiff as his repre- 
native: the words of the act are to be taken reddends ſiu- 
ga frigulis, So, by analogy, in the game-laws, where ſe- 
feral perſous offend by going out and killing 2 bare, * has 
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been determined that only one penalty can be recover:d, 
though the plaintiff has election to ſue either. The reaſy of 
enumerating all the officers in the act of parliament was, that 
the plaintiff might have his option to proceed eithe on the 
law, or on the fact, of the caſe. If the former, the hen 
is liable for every act done by the ſubordinate offen: hy 
if he proceed according to the truth of the caſe, then the 
bailiff who did the act is p<: ſonally avſwerable. But he car, 
not proceed againſt both for the ſame act. If this were nt. 
the conſtruction of the act, the very fame perſon muſt py 
the penalty twice; for, as the bailiff gives a bond of in kem- 
nity to the ſheriff, he would pay the penalty in each ain, 
—Rule abſolute. 
Drake v. Sykes, In an action of treſpaſs againſt the ſheriff for the wong 
28 To ful act of a bailiff, it is not enough /in order to act the ſh- 
2 Ter. Rip. 113. riff) to prove him a general bailiff, and that he im pivm 2 
bond of indemnity to the ſheriff as ſuch, together wich prov- 
ing the copy of the warrant under which he entered and 
ſeized the plaintift's goods: but the privity between fucl hi. 
liff and the ſheriff muſt be eſtabliſhed in the particular 
tranſaction on the beſt evidence, by proving the original 
warrant of execution directed by the ſheriff to ſuch baitff, 
or at leaſt by proving ſuch notice to produce it, as it wil, in 
caſe of non- production, let in fecondary evidence of its un- 
tents.—Oa the trial of an action of treſpats brought agaial 
the late ſheriff of York/bire for taking the goods of the p.ain- 
tiff: It appeared that the goods had been taken by one Sug- 
den; and the only queſtion was, Whether there was evidence 
ſufficient to make the defendant reſponſible for Side acts! 
As to which Robert Scott, under-theriff to the deic:dant, gave 
oral evidence that S den was appointed bailiff to the deterc- 
ant by deputation, and acted as ſuch ; but no deputation was 
produced, nor any notice given to produce it. But Scott pro- 
duced Sugden's bond of ſecurity to Sykes; which the learned 
judge admitted without any proof of the bond itſelf, as it was 
produced by the under-theriff from the defendant's office, 
It was further proved by the plaintiff's attorney, that at the 
time when the goods were taken, Sugden delivered to him 
copy of the warrant of execution, which was produced in 
court, and ruled to be evidence by the judge, who was ot 
opinion that upon the whole relation between the defendant 
and Sugden was ſufficiently eſtabliſhed to make the torme! 
liable tor the acts of the latter; and a verdict was accord 
ingly taken for the plaintiff, for, 621. 11s., with liberty fol 
the defendant to move for a new trial without coſts. Ti 
was accordingly moved on the ground that Acre was . 
feufficient privity eflabliſhed by the evidence between the ſperi an 
dugden, /o as 10 affect the former by the acts of the ther in this 
tranſaction. | 
Lord 


— 


P 2 ͤ pee NS OR, —— 
99 vin. "OW 446 : : 
* BY UTI \ a 


| deputy of the high-ſheriff, for all purpoſes : but that is not 
that the relation of maſter and ſervant was e 


| conſequence contended for would have followed; but that 


derſtood that there is a conſiderable difference between an 


fley v. Dable, 1 Ld Raym. 190, where the under-ſheriff's 
confeſſion of an eſcape was held evidence of the fact in an 


| therefore to have an opportunity of looking into the caſes. 


for the acts of his bailiffs. The caſe in Lord Raymond ſeems 


under-ſheriff Far, by virtue of which his confeſſion was in 


The admiffion of the under-ſheriff may affect the high-ſhe- 


Sheriff, 8 
Lord KExvox, Ch. J. The under-ſheriff is the general 


the caſe with a bailiff. The plaintitf's . re aſſumes 
abliſhed by the 
evidence: if it had been proved that the relation ſubſiſted, the 


was not proved. If, however, the reſt of the Court entertain 
any doubt, as this is a caſe of very extenſive conſequences, it 
may be further conſidered. GRose, J. I have always un- 


under-ſheriff and a bailiff as to their liability: the caſe Yab- 


action againſt the ſheriff, becauſe the under-ſheriff gives 
kin a bond to ſave him harmleſs, and therefore in effect 
the confeſſion goes to charge himlelf; tends to ſhew that 
the bailiff is liable in all caſes in which the under-ſheriff 
is, becauſe he alſo gives a bond to the ſheriff, I with 
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LawRENCE, J. It is of great importance to the ſheriff 
to know for what acts, and to what extent, he is anſwerable 


to have proceeded on the ground of the indemnity which the 
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ette&t received againſt himſelf; and the ſame argument would 
alſo apply to the bailiff. But I do not feel the {trength of 
that argument : it does not follow that, becauſe he charges 
lnſelf, the ſheriff has a remedy over, for perhaps the the- 
nt may ſuffer much beyond the extent of the indemnity. 
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iz, becauſe he is the general officer of the ſheriff: but I do 
not think that the bailiff is his general officer. The bailiff 
gives a bond to execute ſuch warrants as ſhail be directed to 
tim: when a warrant is granted to him, he becomes the ſpe- 
cal officer of the ſheriff; and I have always underſtood it to 
be neceſſary to produce the warrant to ſhew that relation 
between them, But the objeCtion here is, that it did not ap- 
eir that the ſheriff had granted any warrant to this officer, 
the original warrant not being produced, and no notice hav- 
ing been given to produce it. THE CouRT, after a thort 
conference among themſelves, made the rule abſolute. 

A gaoler is bound to receive a priſoner tendered to him Brandling v. 
ater the return day of the Writ, on which he is arreſted. — wg 
This was debt on bond. The defendant after ſtating the 1 B R. 
condition of the bond, which was that he (the defendant), 1 T. Rep. 60. 
who was gaoler of the county of Northumberland, ſhould 
lately keep all priſoners committed to him by the ſheriff or 
lis deputy, pleaded, that he had ſafely kept all priſoners, &c. 
The plaintiff by his replication, ſtated, that on the 6th of 

Vor. V. Dd November, 
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| November, 1785, a latitat iſſued againſt William Clu, 


on which a warrant was made to hold him to bail; tha 1 
Clarke was arreſted, and that on the day following, the F' 
officer, who had arreſted him, tendered him to the de. F 
fendant, who refuſed to receive him, in conſequence af | C 
which he eſcaped.-—R2joinder. That the “ tender of Carte % 
was after the return day of the writ;F“ on which there was 5 ye 
a ſpecial demurrer, that the defendant by luis rejoinder ten- | pl 
dered an immaterial iſſue, and joinder. BULLER, J. It 3 
is ſaid that, in conſequence of ſuch refuſal to receive the in 
man, he eſcaped; and as to the manner in which he Te 
made his ecape, it is mere form. —ASHHURsT, J. The | pe 
gaoler ſtipulates by his bond that he will receive all pri. ch 

ſoners: here a priſoner was offered, and he was rejeQtd; 
that therefore is the breach. — Ir was then oBsERven th 
by the council for the defendent, that that was not the rv 
breach alligned: it was his neglect in not indemnifying the tif 
theriff.--Lord MaNnsFIELD, Ch. J. It is not ſo. The on 
breach of his condition is not receiving the priſoner: and the 
the conſequence, which is ſtated, is ſurpluſage.—IT was be 
THEN ſolicited leave to amend, and take iſſue on the ter- mi 
ö der.—BULLER, J. Suppoſing there had been any irreguia- the 
rity in the arreſt, the ſheriff alone is anſwerable for that, T. 
It would be a miſchievous thing indeed if the gaoler were hir 
1 allowed to diſpute it. As to the original defendant not ap- der 
15 pearing on the day, it is ſaid in the replication, “ on defaul: for 
3 of the ſheriff's having the body of the ſaid William Clarte.” the 
Le: That is ſufficient for the Court to ſee that he did not appear; ar 
. and if he did, the defendant might have taken iſſue on it in au 
Li his rejoinder. The defendant's counſel has ſaid that che tion 
| 15 | gaoler would be anfwerable if the arreſt were illegal on the the 
| A tace of it. 1 doubt that very much, It has been decid:d in acc 
fil the caſe of a pound-keeper (1), that he is bound to receive aſh 
25 every thing that js offered to his cuſtody, and is not anſwet- die 
15 able whether the thing were legally impounded or not. The 17 
5 aoler was not anſwerable in this caſe, He ſhould not have alh 
diſputed the orders of the ſheriff; and therefore we will not tha 
permit him to amend in the ſmalleſt inſtance. —Judgment for the 
15 the plaintiff. 5 By 
+ Shaw v. Tun- The Court will not ſtay goods taken by f. fa.in the hands! in ( 
1 OE. the ſheriff, till a diſpute concerning the property of them is de- and 
1 68 3. C. B. cided, unleſs for the protection and at the requeſt of the ſhe- It v 
1 2 Black. Rep. Tiff, —A F. fa. having been executed againſt the defendant, Wit 
OY 1994. who had become bankrupt. It was on behalf of the aſſignees, cor 
4 and on the affidavit of Sir Benjamin Trueman, the petitioning By 
Li creditor, that he was informed and believed that the detend- ws 
| um 


— — 


i) Corp. 476, ante, vol. I. p. 193. 


C * "RI 
ant had committed an act of bankruptcy previous to the ſign- | 
ug the judgment, moved, that the goods taken in execution 1 
| thould remain in the hands of the ſheriff, ſubjeCt to the fur- 1 


Court will interpoſe in theſe cates to procect and aſſiſt the i 
| ſheriff, in caſe he deſires ſuch protection and ailiſtance, | i 
| yet when (as in he preſent caſe) the ſheriff makes no ap- 


Ihe ſheriff prayed the affiſtance of the Court to indemnify 
him; upon which the rule was enlarged, and notice was or- 


himſelf upon the protection of the Court, they will never 
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ther order of this Court. Per CURAM. Though the 


plc ition, being perhaps otherwiſe indemniſied, the Court ib 


willi let the law take 15 courſe; eſpecially as the creditors, 


#2 

in caie their apprehenions are well founded, have their 5 

| remedy againſt the plainiff, the ſheriff, the vendee, and all 1 
perſons into whoſe hands the goods ſhall come. Rule diſ- | L. 
charged, | | 1 
Where a ſheriff behaves fairly, and prays the aſſiſtance of Raines, aſſignee |: 

the Court, he ſhali not be put to try a queſtion of the bank- 9 Gee v. Neilon, is 


Hil. Ter. | g 


ropicy of the defendant, between his aſſignees and the plain- 1 G 0. 3. C. B. 


tiff, at his own expence.—A fieri facias was ſued out by 2 Ba. Re. 78 
one Lightweod v. Gee, on a judgment for 560l. which Nelſon, 1181. 1 
the ſheriff of Warwickſhire, levied, and returned fieri feci; but ( 
before he made his return, or had paid over the money, a com- 1 
miſſion of bankrupt iſſued againſt Gee. Lightwood moved bf 
the Court, that the ſheriff ſhould pay him the money levied. 


dered to be given of this motion to Gee's aſſignees: who, be- 
fore the enlarged rule was out, brought an action againſt the 
ſheriff to recover the money ſo levied. In Eaſſer term, 1776, 
a rule was made for the ſheriff to pay this money into court, 
and that Lightwoed at his own expence might defend the ac- 'F 
tion, Raynes and Nelſon ; and Lightzvood's own rule was fur- 1 
ther enlarged till after the trial ſhould be had. Lightwoed 
accordingly defended the action, and tried it at the tummer 
aſhzes, 1776, when the plaintiffs, the afſignees, obtained a ver- 
diet, on which judgment was entered in Micbaelmas term, | 
1776, and in the ſame term (by conſent of the ſheriff) the | 


P ˙Ü1 “r ⅛ NX X 


alſignees received the money out of court, and apprehending 
that Light wood was to pay the whole coſts, they paid the 
ſheriff four guineas for his extra coſts incurred in that cauſe. 
But Ligbtæuood afterwards becoming a bankrupt, the aſſignees, 5 
in October, 1777, demanded the whole coſts of the ſheriff, TH 
and on his refuſal to pay them brought the preſent action. |: 
It was now moved to ſtay proceedings in the preſent action 
with coſts, and that ſatisfaction might be entered on the re- 
cord of the former action, againſt which, cauſe was ſhewn. 

VT THE CouRT were clearly of opinion, that where a 
lteriff behaves fairly, as in the preſent caſe, and throws 


ufer him to diſpute a queſtion between plaintiffa and 
Ubznces, at the peril of coſts; and that in this particular 
da Caſe 


. Sheriff. 


caſe, it was contrary to the letter as well as the ſpirit of 
the rule made in Eafler, 1776, and therefore made the pre. 

ſent rule abſolute. | x „ 
Gordon v. Hai- Where goods leaſed as furniture with a houſe have bee 
Ava = wrongfully taken in execution by the ſheriff, the landlorl 
2 3 © cannot maintain trover againſt the ſheriff pending the leafs 
becauſe to maintain ſuch an action he muſt have the Tight 
of poſſeſſion as well as the right of property at the time. 
In trover for certain goods, being houſehold furniture, a ver. 
dict was found for the plaintiff, ſubject to the opinion of this 
Court on the following cafe :—On the 1it October, 1795, and 
from thence until the ſeizing of the goods by the defendant 
as after mentioned, Mr. Biſcoe was in poſſeſſion of a manſion 
houſe at Shoreham, and of the goods in queſtion, being the fur. 
niture of the ſaid houſe, as tenant of the houſe and furniture 
to the plaintiff, under an agreement made between the plain. 
tiff and Mr. Biſcoe, for a term, which at the trial of this ac- 
tion was not expired, The goods in queſtion were on the 
24th of October taken in execution by the defendant, then 
ſheriff of the county of Kent, by virtue of a writ of ze/atum 
fierj facias iſſued on a judgment at the ſuit of F. Broombrad 
and others, executors of 7. Broombead, deceaſed, againſt on: 
Beorrett, to whom the goods in queſtion had belonged, but 
which goods, previous to the agreement between the plain- 
tiff and Mr. Bi/cee, had been ſold by Borrett to the plaintiff 
The defendant after the ſeizure fold the goods. Tat = 
TIoN was, whether the plaintiff is entitled to recover in an 

action of trover. 4 

Lord KEN VON, Ch. J. The only point for the conſideration 
of the Court in the caſe of Ward v. Macauley, ante, vol. I. p. 195, 
was, Whether in a caſe like the preſent the landlord could 
maintain an action of treſpaſs againſt the ſheriff for ſeizing 
goods, let with a houſe, under an execution againſt the tenant; 
and it was properly decided that no ſuch action could be 
maintained. What was ſaid further by me in that caſe. thit 
trover ⁊uas the proper remedy, was an extrajudicial opinion, !! 
which upon further conſideration I cannot ſubſcribe. THE TRUE 
QUESTION is, Whether when a perſon has leaſed goods in 3 
houſe to another for a certain time, whereby he parts wi: 
the right of poſſeſſion during the term to the tenant, and has 
only a reverſionary intereſt, he can notwithſtanding recove! 
the value of the whole property pending the exiſtence of the 
; term in an action of trover? The very ſtatement of the propo- 
ſition affords an anſwer to it. If, inſtead of houſehold goods 
the goods here taken had been machines uſed in manuizc- 
ture which had been leaſed to a tenant, no doubt could have 
been made but that the ſheriff might have ſeized them under 
an excsution againſt the tenant, and the creditor would have 
been entitled to the beneticial uſe of the property during tie 
I t | term 


„ 
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erm: the difference of the goods then cannot vary the law. 
ic caſes which have been put at the bar do not apply: the 
one on which the greateſt ſtreſs was laid was that Yr 

nant for years of land whereon timber is cut down, in which 
| caſe it was truly ſaid, that the owner of the inheritance might 
| maintain trover for ſuch timber, notwithſtanding the leaſe, 


a te- 


Bui it muſt be remembered, that the only right of the tenant 


is to the ſhade of the tree when growing, aud by the very act 
ol felling it, his right is abſolutely determined; and even then 


the property does not veſt in his immediate landlord ; for if 
he has only an eſtate for life, it will go over to the owner of 


| the inheritance. Here, however, the tenant's right of poſ- 


{ſon during the term cannot be diveſted by any wrongful 
act, nor can it thereby be reveſted in the landlord. I for- 
bear to deliver any opinion as to what remedy the landlord 
has in this caſe, not being at preſent called upon ſo to do: 
but itis clear that he cannot maintain trover. ASHHURST, J. 
The rule of law is, that in order to maintain trover the 
plaintiff muſt have a right of property in the thing, and a 
right of poſſeſſion, and that unleſs both theje rights concur 
the action will not lie. Now here the tenant had the right 
of poficfhon during the continuance of his term, and con- 
ſequently one of the requiſites is wanting to the landlord's 
right of action. It is true that in the preſent caſe, it is 
not very probable that. the furniture can be of any uſe to any 
other than the actual tenant of the premiſes: but ſuppoſing the 
things leaſed had been manufacturing engines, there is no rea- 
ſon why a creditor ſeizing them under an execution ſhould 
not avail himſelf of the beneficial uſe of them during the term. 
CRosE, J. Where goods are delivered to a carrier, the 
owner has ſtill a right of poſſeſſion as againſt a tort-feaſor, 
and the carrier is no more than his ſervant. But here ic is 
clear that the plaintiff had no right of poſſeſon; and he 
would be a treſpaſſer if he took the goods from the tenant ; 
ten by what authority can he recover them from any other 
perſon during tlie term? It is laid down in ſome of the 
books (J) that trover lies where detinue will lie, the former 
inving in modern times been ſubſtitured for the old action 
ot detinue. I will not ſay that it 1s univerialiy true that the 
ous action may be ſubſtituted for the other, becauſe the au- 
Morities referred to in ſupport of that propotition do not 
apply to that extent: but certainly it may be faid to be a 
good general criterion, But it is clear in this cate at de- 
naue would not lie, becauſe the plaintiff had no. right to the 
poticilion of the ſpecific goods at the time. And if not, it is 


i 


(1) Vid, . 1 ; . 
* | Low Aer. 45. and 5 Bac. Ar. 257. 2 Com. Dig. tit De- 
Dd 3 a ſtrong 
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Ex parte Evan 


Evans, Hil. Ter. 


Sherikk. 

a ſtrong argument to ſhew that trover, which was fubſtivt 
in lieu of it, cannot be maintained by the preſent plaiatif, 

LawRENCE, J. The form of the action of trover is vey 
material; the plaintiff therein ſtates that he was poſſeſſed d 
the goods mentioned, and being ſo poſſeſſed he caſually lol 
them, and that they came to the hands and poſſeſſion of the 
defendant by finding. Now here, if the taking of the good 
by the ſheriff determined the intereſt of the tenant in then 
and reveſted it in the landlord, I admit that the latter might 
maintain trover for them: but it is clearly otherwiſe; tor 
here the tenant's property and intereſt did not determine by 
the ſheriff's treſpaſs, and the tenant might maintain tre{pal 


againſt the wrong-doer, and recover damages. He is bound 


to reſtore the goods to the Jandlord at the end of his term; 
and could not juſtify his not doing ſo becauſe a ſtranger ha 
committed a treſpaſs upon him in taking them away 
Poſtea to the defendant. | 

If by abuſe of the proceſs of one of the courts at /g. 


40 Gen. 3. C. B. minſter a ſheriff's officer extort a promiſſory note fiom a 


2 Pul, et Be. 88. 


injured, as they ſhall think juſt, together with the fu 
* ſuch complaint,” | | 


ſuitor, and then declare upon that note in another of the 
courts at Weſtminſter, the latter court cannot interf-re ſur 
marily to puniſh the officer under 32 Geo. 2. c. 28. / 11— 
This was an application under the Lords? act, 32 Geo. 2. C. 28. 
J 11. (1) for an order to puniſh two ſheriff's. otficers for ex- 
tortion, and io ſtay their proceedings in an action againſt the 
pet.tioner, with cof's. By the affidavit it appeared that the 
petitioner having ſued proceſs of quo minus out of the Court 
of Exchequer, theſe officers, beſides taking the fee of one 
guinea, for making the artet, had CM a note from the 
petitioner for ten guineas, and brought an action thereon in 
C. B.— This application was oppoſed on the ground that the 
Court had no authority to interfere ; for if any abuſe of the 
proceſs of the Court had taken place, it was an abuſe of the 
proceſs of the Court of Exchequer. Per CURIAM. We 


have no juriſdiction in this caſe, the ſummary power of 


inter ference granted by the act, is given to the Cont from 


1 — 


— — — 


(i) By that ſection, “ for the more ſpeedy puniſhing gaolers, bailiff, 
* and others, employed in the execution of proceſs, for extortion and 
other abuſes in their reſpective offices and places,” upon the petition 
of uy perſon arreſted by any proceſs, complaining of exaction or extor- 
tion by any gaoler, &c. “ unto any of his Majeſty's Courts of Record 
at Weſtminſter, from whence the proceſs iſſued, by which any perſon 
” who thall ſo petition was arreſted, or under whoſe power or Juriſgic- 
* tion any ſuch gaol, priſon, or place is,” ſuch Court is authoriſed © to 
% hear and determine the ſame in a ſummary way, and to make ſuch 


* order thereupon for redreſſing the abuſes, which ſhall by any ſuch 


petition be complained of, and for punithing ſuch officer or perſon 
complained againſt, and for making reparation to the party or parties 
{co s of every 


whencs 
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whence the proceſs iſſues ; we therefore can take no notice of 


this application. 
In debt qui tam againſt a bailiff for extorting illegal fees, 


in executing a ff. Fa. —if the plaintiff ſets out the judgment on 


which the writ was founded, he muſt alſo prove it.— This 


ſeſſion of parliament, begun 29th of October, A. R. 28. 
which gives treble damages to the party grieved, and 4ol. to 
the king and the common informer, if any theriff or other 
officer ſhall take for ſerving any execution, directly or indi- 
reMy, more than 1s. for every 208. up to Iool. and 6d. for 
every 20s more. It was brought againſt Smith, for the penalty 
of 40l. being a ſheriff's bailiff, who levied poundage, and 
exacted il. 18. more, The declaration ſet out the judgment, re- 
covered, and on nil debet pleaded, and iſſue thereon, a cafe was 
reſerved at the trial. AND IT WAS NOW OBJECTED, iſt. 
That the ſtatute of E/izabeth, as publiſhed by the king's 
printer, appears to have been in the 29th and not the 28th 
year of her reign. 2dly. That the judgment was noi proved, 
otherwiſe than by the fleri facias. THE CoURT would not 
ſuffer the firſt objection to be argued ; the fact being (as 
appears from the Lords' Journal) that the parliament met 
and fate on the 29th of October 28 Eliz. was adjourned 
{de die in diem) to the 29ih of November, 29 Eliz. when by 
the queen's commiſſioners it was adjourned (not prorogued) 
to the 15th of February following, and on the 13th of 
March this act paſſed, among others, and the parliament was 
prorogued. The objeCtion has been over-ruled, and the point 
ſettled, 1 And. 294. Statute of 35 Eliz. c. 5. ( Raftel) 4 Inſt. 
7. Raym. 1. 2 Mad. 240. 3 Lev. 332. Sinn. 363. Salk. 331. 
Bor as to the ſecond objection, PER De Grey, Ch. J. It 
is impoſſible to get over this objection. There is no occa- 
lion to determine whether it was neceſſary for the plaintiff to 
ſtate the judgment; though it ſhould ſeem, that though a 
judgment may be inferred from the fieri facias, as between 
the parties to that ſuit, yet not ſo againſt a ſtranger. Ld. 
Raym. 733. And both plaintiff and defendant, in this action, 
are ſtrangers tothe judgment between the parties in the original 


ſuit. But, in fact, thejudgment is ſtated. Qu. Whether it ought 


to be proved? A difference has been rightly taken between 
mmaterial (1) and impertinent averments; and it is ſaid the 
later need not be proved; though the former mult, becauſe 
relative to the point in queſtion, Here the caſe of Crawley 
and Blexwet,' 12 Mad. 127. is in point. It was caſe for a falle 
return on a ,. fa. The plaintiff having declared on a judg- 
ment, and given in evidence a copy of a record, which hav- 
ving no placita cram, &c. the plaintiff was nonſuited.— Holt 


(1) 2 Dorg. 667. Uu. 1.] IV. p. 13 & 16. 
dA would 


Savage qui fam, 


3 16 Ceo. *". EC B. 
was debt, on the ſtatute of Queen Elizabeth made in the 2 B!. Rep. 11ct. 
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would not have nonſuited the plaintiff for an imperfect procf 
of what needed not to have been proved at all. GovurLy, |, 
As the judgment is ſet forth, it ought to be proved. If yy 
will ſet forth the commencement of a public act of parliz- 
ment, you mult prove it, though you might have omitted it, 
BLacksToNs, J. Either this judgment muſt be proved, 
or the whole allegation thereof rejected as impertinence and 
ſurpluſage ; Now, it the allegation of the judgment be 


ſtruck out of the declaration as at preſent framed, then the 


eri facias will be imperfectly ſet forth; for it refers all along 
to the judgment which was previoully alleged. NARESs, |, 
In replevin, if the avowant goes up higher in ſetting out 
his title than he needs to do, he muſt prove the whole.— 
Judgment of nonſuit. 

Rex v. Join The defendant was ſummoning bailiff to the ſheriff of 


Whit: k ; . . . . A 
Tu Ter. Midalliſex; and it was his province to ſummon jurors to at. 
13 Gev. 3. B. R. tend to try caftles, An attachment was granted againſt 
3 1 f fo 85 
Coral. 752. Him, upon a charge of deinanding and receiving money from 


ſeveral of the inhabitants to excuſe them from ſerving, and 
for ſummoning ſuch as rcfuſed to pay him, more frequently 
than it came to their turn, Being examined upon interroga— 
tories, it appeared, that in ſome years he had receivec in the 
whole about cl. or 7ol. per annum; and in every year 
ſomething, though ſometimes not more than 20l. But he 
denied ever having demanded it, or having ever been guilty 
of partiality, either in excuſing thoſe who paid him, or in 
ſummoning thoſe more frequently than he ought to hare 
done, who refuſed to pay him. He ſwore he received it only 
as a Chriſtmas-box, which had been cuſtomary; and in no 
other view whatever: and poſitively denied that he ever 
acted with any partiality in conſequence of its being given or 
refuſed. THE Cour thought this to be a very bad prac- 
tice, and of very evil example: therefore they fined him 209), 
and ordered him to be committed till paid. They ded, 
that the ſheriff thould be informed of this, and that 1t 
ſhould be recommended to him to diſcharge this man from 


his office of ſummoning bailiff. 


Weſton p,Coul- Where a theriff is plaintiff, a latitat directed to himſelf is 
4 Geo 3. B.R. irregular, and the Court in this caſe ſet aſide the procced- 
1 Bl. Rp. 506. inge, but without coſts. | „ 

Wells « al. „. The Court upon the application of the ſheriff enlarged the 
1 time for his making return to a writ of fi. fa. upon fug- 
37 Geo. 3.B.R geſtion of a reaſonable doubt, whether the goods ſeized under 
7 Ter. Rah. 174. the writ were not covered by an extent aiter wards iſſue] at 


the ſuit of the crown for malt duties, under the 28 Geo. 3. 


c. 37. /. 21. for the purpoſe of inducing the plaintiff tv go 


into the Court of Exchequer, and there conteſt the queſtion 
of right with the crown in a more eligible manner than in 
this court. — The plaintiff ſued out exccution againſt the de- 


fendant upon a judgment recovered in this cauſe, 2 _ 
| Tay, 
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ſheriff ſeized the defendant's goods under a writ of Heri facias; 
after which time an extent iſſued at the ſuit of the crown 


for a debt due for certain duties of exciſe on malt. And the 
| ſheriff having been ruled by the plaintiffs to return the writ, 


1T WAS MOVED to enlarge the time for the ſheriff to make 
his return, ſuggeſting that the object in ſo doing was to com- 
pel the plaint#s to give the ſheriff aa indemnity, or to go into 
the Court oi Exchequer and litigate the queſtion with the 
Crown, fo that the ſheriff, who withed to do what was right, 
might nat be compelled to take the rijk and expence of the li- 
tization on himſelf, Lord Kenyon, Ch. J. ſaid, That it was 
not merely for the ſheriff's aſking that the Court would grant 
him time to make his return to a writ; but there muſt be 
ſome reaſonable doubt ſuggeſted. And as that appeared in the 
preſent caſe, he thought that the Court ſhould, for the pre- 
ſem, give the ſheriff a week's time; and it was ordered ac- 
conlingly.—At the expiration of that time, another rule was 
obtained, calling on the plaintiffs to ſhew cauſe why the time 
ſhould not be further enlarged; application had in the mean 
time been made to the Court of Exchequer on behalf of the 
ſheriff, That the practice of that Court was, that upon the 
return of an 1nquilition, an eight=day rule is given for any 
perſon claiming the g 
claim; in default of which, at the expiration of the time the 
writ of venditioni exponas iſſues: that time had in this caſe ex- 
pired; and the plaintiffs had not put in any claim: but in 
favour of the theriff that Court had conſented to enlarge the 
time for the ſheriff to make his return to the vend2t10717 exponasy 


which had regularly iſſued ; and had given another eight-day 


rule in order to enable the plaintiffs to put in their claim, 
and conteſt the queſtion of right with the Crown. „. 

PER CURIAM. It has been ſaid,” that if the preſent ap- 
plication be ſucceſsful, we ſnall eſtablich a general rule that 
where there are contending parties, the Court will interfere 
im all caſes whatever in favour of the ſheriff: but we lay down 
no ſuch general rule; each caſe muſt depend on its own particular 
circumſtances, and here there is ſufficient reaſon to induce us to in- 
terfere. Then it was {aid that the Court ought not to aſſiſt the 
ſheriff, becauſe the law allows certain fees which are equi- 
valent to his trouble and riſk : but in fixing theſe fees the le- 
gillature did not take this riſk. into conſideration; torthe law does 
not ſuppoſe that there is any riſk in caſes of this kind, and in 
general the ſheriff has the means of informing himſelf of the 


facts by the intervention of a jury ſo as to avoid all riſk; 


But this is a caſe in which it may be difficult to decide whe- 
ther the goods are bound by the extent, or whether hey are 
liable to the plaintiff's execution; and it appears that the 
Court of Exchequer have anxiously endeavoured to put 
the caſe into ſuch a ſituation that all the parties intereſted 


way come in and ſupport their reſpective claims C—_ 
| the 


goods ſeized to come in and prefer his 
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the ſheriff ought not to be put to the difficulty and hazard dt 
deciding in this caſe, when there is a ſhorter mode point 
out of determining the rights of all the parties: a deciſigg 
here will not decice the rights of the Crown, whereas by the 
determination in the Court of Exchequer all the parties wil 
be bound. Without therefore laying down any general rule 
-we _ in this caſe to follow up what we have done al. 


ready, eee. further time to the ſheriff to return the 

writ, HE CouRT then gave the ſheriff further time uri 
the ſecond day of the next term to return the writ. Ea 
Poole v Pezte, The ſheriff was ruled to bring in the body. He put | i 
8 B. ſpecial bail for the defendant, but did not juſtiiy at ail. On 1 
2 Black, Rep. Which an attachment was granted agaiuit the ſheriff, And 
3206, it was now moved to diſcharge this rule, becauſe no excey- - 
tion had been entered againſt the bail, and therefore no oc. 3 
caſion to juſtify, But, on cauſe ſhew for the plaintif, and | c 
upon certificate from all the officers that the eſtabl:ſhed prac. f 
: tice was, for the ſheriff to juſtify his bail in court, though ' 
R no exception was taken, elfe it was no bail; and upon con- 0 
tl SEE fidering the caſe of Price and Street, P. 23 Geo. 2. Barn. [ 
; 102. which only held that it was unneceflary for the ſherit, 
| without exception taken, to juſtify his bail in Court, where y 
4 a juſtification de bene &fſe had been previouſly had before 3 . 
| judge; a practice now diſuſed, and not having been at- 5 
5 : | tempted in the preſent caſe, —The Court diſcharged the rule, 1 
| 2 Ter. If a rule be obtained againſt the ſheriff to return a wilt, ] 
20 Geo. 3. BR. ſervice on the under-ſheriff's agent in town is not ſufficient; | 
2 Paug. 419. for if the rule were ſerved, even in the caſes of London, Mid- n 
dleſex, and Surrey, on the agent, any-where but at the office, 4 
the ſervice would be bad. Beſides, as fix days are only given, 8 
after the ſervice of the rule, to return the writ, it would be [ 
impoſſible to obey it in diſtant countries, if ſervice on the 0 


: agent were ſufficient. x 

eber RY By the true conſtruction of 20 Geo. 2. c. 37. ,. 2. a ſheriff 7 

2 3. B R. is not liable to be called upon to return proceſs unleſs within 

z Doug. 462. fix lunar months after the expiration of his office, and the 
day on which he goes out of office is to be reckoned as patt 
of the ſix months.—By 20 Geo. 2. c. 37. J. 2. it is ena ed, a 
That no ſheriff ſhall be liable to be called upon to make 2 


te return of any writ or proceſs, unleſs he be required {0 


; . - ” » - . ” 0. 
„to do within fix months after the expiration of his office. A 
And on a motion for a ſuperſedeas to an attachment iſſued F 
againſt the defendant, for not obeying a rule to return 3 F 

, Kh D ; 1 / he 
writ, three queſtions were made, viz. FIRST, Whether t f 
day. of quitting-the office ſhould be coniidered as included in ] 
the fix months, or excluded? SEconDLY, Whether the pro- b 
ceeding by attachment was not irregular, the defendant being t 


no longer an officer of the Court, and whether the process 
ought not to have been a ditringas? THIRDLY, W hether 


the defendant, if not protected by the ſtatute, muſt pay a . 
: que 
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181 to the whole debt, or whether he was not entitled to 
| relief, upon equitable circumſtances to be laid before the 
Court by affidavit? 1. On the firſt queſtion, the Court 
were, at firſt, of opinion, that the day on which the old ſheriff 
vits his office, was not to be reckoned in the ſix months; 
0 there is no fraction of a day, and he might be called 
upon to act in the courſe of that day. 2. As to the ſecond 
veſtion, it was argued, on the part of the defendant, that 
the ſame practice ought to obtain with regard to rules to 
r-tu;n writs, and rules to bring in the body, and that, in the 
Jatter caſes, the proceeding againſt the old ſheriff is always 
by diffringas. The maſter, however, on being referred to 
by the Court, certified, that a difference had always pre- 
vailed, and that, for not obeying a rule for returning a 
writ, the conſtant courſe is to proceed by attachment; and 
| BULLER, J. ſtated a reaſon for the diſtinction, for he ob- 
ſerved, that the writ in ſtrictneſs ought not to have been re- 
turned before the old ſheriff was out of office, and there- 
fore the contempt was actually committed while he was a 
ſervant of the Court. 3. With regard to the third queſtion, 
Lord MANSFIELD ſaid, he did not recollect any inſtance 
| where the Court had exerciſed an equitable juriſdiction in 
ſuch a caſe as this, by enquiring into the actual damage ſuſ- 
tained by the default of the defendant, and compelling him 
to make ſatisfaction only to that extent. The maſter then 
referred to, ſaid he knew of no ſuch inſtance ; but BULLER, 
J. ſeemed to conſider, that when the ſheriff ſhould come to 
purge the contempt, it would be competent for the Court to 
moderate the puniſhment, and not impoſe a fine to the amount 
of the whale debt, though, in order to proportion it to the 
actual damages, he thought they muſt be aſcertained by a jury. 
Lord MANSFIELD then obſerved, that this queition was 
not then before the Court; and AsHHURsT, J. having pro- 
poſed that the attachment ſhould lie in the office for ten 
days, with liberty for the defendant to apply, in the mean 
time, to have it ſer aſide upon terms, a rule was pronounced 
to that effect. | 5 
AFTERWARDS, on this day, Lord MANsFIET p delivered 
the opinion of the Court as | gone 
Lord ManSFIELD. We have altered our opinion on this 
caſe, upon grounds which I will mention. The old ſheriff, 
on the 12th of February, turned over, by indenture, to his 
ſucceſſor, all unexecuted proceſs (1). The act, by us title, 
purports to be made * for the eaſe of ſheriffs,* with regard to 
the return of proceſs. We find, in the caſe of Bellaſis v. 
Heſter, reported by Lord Raymond (2), that it is laid down 
y the majority of the Court, that where the computation is 
to be made from an a& done (as from the ſight of a bill of 


(1) 20 Geo. 2. c. 37. % 1. (2) B. K. M. 9 Witl, 3. I. La. Ray. 280. 
2 | exchange 
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exchange by the acceptor, which was the caſe there), the da 


when ſuch act was done is to be included. Now here the 


act of quitting the office, by turning over the writs, &c. ty 


the new ſheriff, was done by the defendant on the 12th of 


February. So, in the caſe of Norris v. The Hundred of Gate 
tris, mentioned in Rolle's Abridgement (1), and reported in 
1 Brownlow (2), which was an action on the ſtatute of Hu- 
& Cry, the robbery was laid, and proved to have been on the 
gth day of October, 13 7ac. x. and the writ was te ſted dhe 
gih of October, 14 Fac. 1. and the words of the ſtatute of 
Eliaabeth (3) being, © That no perſon ſhould take any bene. 
5 fit, &c. except he or they io robbed ſhould commence his 
“ or their ſuit or action within one year next after ſuch rob. 
« bery, &c.“ (4), it was heid, that the day when the 19b- 
bery was committed was to be included in the year, and that 
the action was brought too late; and judgment was arrelted 
after verdict. The words of the ſtatute of 20 Ge. 2. are tic 
ſame as thoſe of 27 Elix. and this being a penal proceeding 


againſt the detendant, who is entitled to the molt favourable | 


conſtruction of a ſtatute expreſsly made tor the caſe of ſhe. 
riffs, we think the day of his leaving the office is to be com- 


putcd as part of the fix months, and, therefore, ihe rule to 


The Ning v. 
Jones, Tr. Ter. 
27 Geo. 3. B. R. 
4 Ter. Ref, I. 


The King v. the 
Sheritf of Surrey, 
Tie. Ter. 

38 Geo. 3. B. R. 
7 Ter. Re. 452. 


return the writ came too late. — The rule for a /uperjcueas 
made abſolute. | | 

A ſheriff is not liable to an attachment for not returning a 
writ, if not called upon by a rule of court, within fix morths 
atter the expiration of his office ; notwithſtanding he was re- 
queſted by the party to return it before the fix months had 
expired, — The defendant, late ſheriff of Carnarvonſbire, had 
been requeſied by the party in the original cauſe, within bx 
months after he went out of office, to return a writ in tie 
cauſe, but he had not been ſerved with any rule of court for 
that purpoſe ; he did not return it, and thereupon an attach- 
ment had ifſued againſt him. It was moved to ſet the at- 
tachment aſide for irregularity. AND Per CurRIanm: The 
only way to call on a ſheriff to feturn a writ is by a rule 
and proceſs of the Court. The ſtatute was made for the 
eaſe and benefit of ſherifts. And if this mode of deſtring à 
return of a writ were to be allowed, it would be productive 
of numberleſs queſtions, as to what thould be deemed a cal 
ing on the ſheriff.— Rule abſolute. b 

The ſheriff having returned cepi corpus to a bailable writ 
in Hilary term laſt, upon which the plaintiff procceded no 
furcher till this term, the Court thought it unreaſonable that 
the ſheriff ſhould be called upon to bring in the body atter 
ſich delay, and they ſet aſide an attachment, which had 
iſſued againſt him for not doing it. 


—— 


1 1) 2 Roll. Abr. 520. pl. 8, 
(2) 1 Bron. 156. S. C. more fully reported, Hob. 139. 
(3) 27 Ec. 23. (4) 89. 
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Sheriff. 


4 ſheriff who is ruled, on the laſt day of a term, to bring 
in the body, but goes out of office before the next term, is 
liable to an attachment for not bringing in the body.— The 


415 


Meckins 25. 
Smith, Ea. Ter. 
31 Geo, J. CS 
1 Hen. Black, 


Court doubted whether the late ſheriff was liable to an at- 629. 


lachment, as it was not in his power to bring in the body, 
he having, as uſual, made over all the priſoners to the ſuc- 
ceeding ſheriff. To this it was anſwered, that a ſpecial re- 
turn ought to have been made, if that were a ſuſficient ex- 
coſe: and a rule to ſhew caule was granted, winch was af- 
terwards made abſolute, no cauſe being ſhewa (1). 

A ſheriff ought not to be ruled to bring it the body until 
the day after the expiration of the rule to return the writz 
and if he be, and be attached for not obeying it, the Court 
will ſet aſide the attachment for irregularity.— The writ in 
this caſe was returnable on Tueſday the 19th of November ; 
a declaration de bene eſſe was filed on the lame day; and on 
that day alſo a four-day rule to return the writ was ſerved 
on the ſheriff of AZddlefſex, which expired on Saturday the 


23d. On the morning of the 23d the ſheriff returned c- 


crpus; and in the evening of the ſame day he was ruled to 
bring in the body; after the ſervice of this rule on the ſame 
23d of November, notice of bail was given; on the 24th 
(Monday) the bail was excepted to: and on the 26th notice 
of other bail was given, who were to juſtify on the firſt day 
of this term. On the laſt day of the laſt term an attachment 
was iſſued againſt the ſheriff for not bringing in the body; to 
let aſide which, for irregularity, a rule was obtained the be- 
ginning of this term. 'Iusz CovkrT, after conferring with 
the maſter, ſaid that the rule to bring in the body was taken 
out too early; for that the ſheriff had the whole of the 
23d of November to return the writ, and that of courſe the 
ſheriff could not be attached for not obeving the rule which 
ought not to have iſſued —Rule, to ſet aſide the attachment, 
abſolute. | : 

When a writ is returnable the firſt return of a term, in a 


Hutchins . 

Hird, Hil. Tex, 
34 G.o. 3 E. K. 
5 ler. Hen. 47 * 


Rolfe v. Stecie; 


country caufe, the defendant has eight days after the firſt day Hil. Ter. 


of full term, that is, after the gurt die paſte, to put in bail; 


to bring in the body iſſues before the time for putting in bail 
has expired. But if the ſheriff neglects to apply to the Court 
to ſet aſide the attachment, the irregularity is waived. In 


— 


34 Geo. 3. C. R 
2 Hen, Block. 


and an attachment againſt the ſheriff is irregular, if the rule 26. 


(1) The date of the rule to bring in the body was Saturday, Feb. 12th, 


Previous to the then ſheriff's going out of office; it could not therefore be 


ciretted to the late ſheriff, as ſuch rules uſually are. Bur it was ſerved on 


the under-ſheriff, as was alſo the rule to ſhew cauſe. Indeed, in theſe 
caſes, care ſhould always be taken to ſerve the rule on the under-ſherit. 
That the late ſheriff is liable to the attachment, ſeems clear, from 3 Co. 
2. 4. Weſby's caſe, Cro. Elig. 365. S. C. 1. Bulft. 70. Egerlon v. Merton, 
Barnes 102. Price and anvther v. Street, and Leigh v. Turner, Mich. 24 
Geo, 3. cited Impey's Praf?. C. B. 18 5. gd edit. See alſo flat. 20 Geo. 2. 
& 37-/- 2. & Dong. 462. Rex v. Adderley, ante, p. 410. chi 

| is 
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Sheriff. 


this caſe, a week had elapſed in Michaelmas term after ſhe 
attachment iſſued, without any application to ſet it afile, 
and during that time the ſheriff & the plaintiff had frequent 
communications together, and it. was holden that the irre. 
| ularity was waived; and therefore the rule diſcharged. 
The King v. the If the ſheriff be once in contempt ior not bringing in te 
late Sheriff of body, that contempt is not purged by the defendant's ſur. 
Middleſex, in a . | 
cauſe of Taylor rendering on a ſubſequent 5 though before an attachment 
v. Odlin, is moved for againſt the ſheriff.— The defendant was arreſted 
in Trinity term latt ; the plaintiff ruled the ſheriff to return 
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juſtify his bail or to ſurrender himſelf in diſcharge of his bail. 

No bail were juſtified; and the defendant did not ſurrender 

until the 8th of this month ; on the gth (the following day) 

an attachment was moved for and obtained againlt the ſhe- 

Tiff for bis contempt in not bringing in the body at the return 

of the rule. The only queſtion now before the Court was, 

Whether the contempt, incurred by the ſheriff for not bring- 

ing in the body, were purged by the ſubſequent render of the 

detendant? TRE Cour faid that it was not purged, and 

that in this reſpect the practice of this Court differed from 

the Common Pleas ; (vid. Thorold v. Fiſher, 1 Bl. Rep. C. B. 

9.) ; and they diſcharged the rule for ſetting aſide the a- 

| tachment. . 
Nin v. Bolt, Where bail is put in after attaching the ſheriff, and a trial 
3338 2 has not been loſt, the Court will ſet aſide the attachment, 
Ter. Rep. 352. for in this caſe the plaintiff is not entitled to the benefit of it 
| zs a ſecurity, in caſe he ſhould recover; though it is other- 
wiſe if a trial has been loſt. It was moved to ſet aſide the 
attachment, againſt the ſheriff, on payment of coſts, bail 

having been put in, and no trial loſt, on the ground that the 

Court would grant this of courſe, as no trial had been loſt. 

On the other fide it was contended that the practice was, 

that after an attachment had iſſued againſt the ſheriff, it al- 

ways remained as a ſecurity in caſe the plaintiff recovered a 

verdict, THE Cour directed the matter to ſtand over for 

an enquiry into the practice; and on this day, Lord Kex- 

YON, Ch. J. ſaid that the maſter had furniſhed them with a 

note of Gravett and Hilliams (1), and reported the practice 

to be that the attachment againſt the ſheriff ought not to ſtand 

as a ſecurity, as no trial had been loſt. And he deſired that 
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(1) Gravert v. Williams, T. 15 G. 3. B. R. 4 Ter. Rep. 3 52. (n. a.) An 
attachment having iſſued againſt the ſheriff, and the debt and coſts paid by 
the ſheriff into the hands of the coroner, it was moved that further pro- 
ceedings on the attachment might be ſtayed. On ſhewing cauſe, it wa 
contended that the plaintiff had loſt a term, that is, a trial in the tecm, 
and therefore that the attachment ovght to ſtand as a ſecurity, in cat 


ſuch 


| {uch might be conſidered to be the practice in future. Rule 
| lute.” | | 
U an application to ſet aſide an attachment againſt the The King v. 1 
ſheriff for not bringing in the body, bail having been put in = 8 of 1 
and no trial loſt, the Court require an affidavit of merits if x, 246 4 
ſuch application come from the defendant in the cauſe, but 37 Geo. 3. B. R. * 
| not if it come bona fide from the ſheriff himſelf, of which 7 Tr. Ran. 239. if 
a+ he muſt make oath. But where ſuch attachment has 
regularly iſſued, the Court will on no account relieve the 
ſheriff, if it appear that he let the defendant out of cuſtody 
without taking from him ſuch a bail-bond as is required by 4 
the ſtatute. A rule had been obtained, calling upon the 1 
plaintiff in a Cauſe of “ Baker v. Alderman,” to ſhew cauſe 4 
why the attachment which had regularly iſſued againſt the i 
ſheriff for not bringing in the body ſhould not be ſet aſide 1 
| upon payment of colts, bail having been put in, and no trial i, 
having been loſt. On ſhewing cauſe it was inſiſted, that an 15 
affidavit of merits was neceſſary to entitle the defendant to 4 
ſet aſide the attachment. Lord KEN VON, Ch. J. Where nt 
the application is really made on behalf of the ſheriff, it | 
cannot be expected that he ſhould make an affidavit of me- 
tits; though if it were an application on behalf of the de- 
fendant himſelf, we ſhould certainly require ſuch an affidavit. 
But to prevent colluſion in rhe preſent, or any future caſe of 
this kind, we ſhall require an affidavit to be made on the 
part of the ſheriſf, that this application originated from him, 
and was not made in colluſion with the defendant in the cauſe ; 
and if that be done, the plaintiff will have no reaſon to com- 
plain, as he will be put in the ſame ſituation that he was ori- f 
ginally entitled to be in. 5 
A rule, calling on a ſheriff to return a writ, iſſued in the The King v. 1 
vacation, though teſted in the ſucceeding term, is irregular ; the _ of 1 
and an attachment, grounded upon it, will be ſet aſide 8 # 
by the Court on motion. In this caſe the principal queſtion 25. Geo. 3.B.R. | 
(for there were two others which were not determined) was, 1 Ter. Rep. 552. 
Whether a rule, iſſued in the vacation, though teſted in the | 
, ſucceeding terin, calling on the ſheriff to return a writ, was 
properly iſſued? PER Cur. This is a new practice adopted ' 
by the officers, without the knowledge of the Court; and, | þ 
therefore, they muſt put a ſtop to it in future. A rule thus 1 
tained is falſe in itſelf, irregular, and improper. A rule to 
a ſheriff, calling on him to return a writ, pre-ſuppoſes ſome 
neglect in him, and conſequently ſhould not iſſue till he has 
actually been guilty of ſome omiſſion. Here the officer of 
the Court takes upon himſelf to prejudge the ſheriff, and | 
becauſe he ſuppoſes that the ſheriff wili be guilty of a default, 1 
ſues the rule. 
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the plaintiff ſhould recover a verdict. And h Court ordered the attuch- 

i ment ro remain in the office as a ſecurity for the plaintiff's debt, and the 
detendant to conſent to g0 To trial at the ſittiags after term. 

L |  Aithough 3 


Ig 3 Although an exception to bail has been regularly entere, 
IC, . . a . 
_ Dep, C. B. and the defendant's attorney having had verbal notice of. 


x Hen. Black. 80. proceeds by giving notice of juſtification, and attempting u 
Juſtify, yet notice in writing of ſuch exception muſt hae 
been given, to make the ſheriff liable to an atiachment fo 
not bringing in the body.—An exception to bai! was regularly 
entered in the Filazer's book, of which the defendant's at- 
torney had verbal notice, but afterwards proceeded by giving 
notice of juſlification, and attempting to juſtify bail who were 
rejected. The rule for bringing in the body having exyijed, 
and no bail being juſtified, an attachment was granted agaiaf 
the ſheriff(1). A rule was obtained to ſhew cauſe why this a- 
tachment ſhould not be ſet aſide, on the ground, that a written 
notice of exception was not given to the defendaiit”s attorney, 
Per Cur, Where there are two parties, and one of them 
takes a ſtep, previous to which the other ought to have taken 
a-ſtep, the foriner waives the obligation which the latter was 
under, as between themſelves, but not as relating to a third 
erſon. Here the waiver by the defendant, if it were ore, 
was not a waiver by the ſheriff. The rule ought to be ſtrictiy 
followed to prevent confuſion. Rule abſolute. 
Rogers ©, Notice of juſtification of bail, is not ſuch a waiver of the 
orga default of not giving notice of exception, as to ſupport a rule 
29 Geo. 3. C. B. On the ſheriff to bring in the body; though It is a walver as 
x Hen. B. 106. between the plaintiff and defendant. 1: was moved to dif- 
= charge a rule on the ſheriff to bring in the body, on an aff- 
davit, ſtating, * that the defendant had put in bail, and, upon 
ſearching the office, no exception was found to have ben 
made.” The Court held, that alchough there was a waive! 
as between the parties, yet the irregularity was not Curcc, as 
reſpecting the ſheriff, according to the principle of Cohn v. 
Davis, ante; and therefore made the rule, for the diſcharge 
of the former rule, abſolute with coſts. 
Fowlds v. The Court will not diſcharge an attachment againſt the 
mag > ſheriff for not bringing in the body, except upon payment 
, pi.z of the whole debt due and coſts, 35 dog the ſur {worn to 
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1 Hen. lack. R a ; 5 
233. anch indorſed on the writ.— The defendant being arreſted on 


capias for * 501, and upwards,” found bail, who joined with 
him in the viual bond, in che penalty of 100. No bail above 
being put in, an attachment was granted againſt the ſheriff 
of Middi:/ex, for not bringing in the body purſuant to a rule 
of Court. Upon which a rule was obtained to ihew cauſe 
why the attachment ſhould not be ſer aſide, on the paymem 
of gol. I9s. together with coſts; it appearing from the 
affidavit of the ſheriff's officer, that he had tendered that 
ſum and the coſts to the attorney for the plaintiff, who te- 
fuſed to ta ke leſs than 684. 25. 6d. the real amount of the debt. 


3 — 


(1) Ante, Thorold v. Fiſher. 


PER 


Sheriff. 


Prxx Cun. LorD LovcHBoRoOVGH. Tt would be ſtrange 
i the ſheriff ſhould be allowed to put himſelf in a better 
ſituation than the bail. The caſe of Mitchell v. Gibbons | 
was determined on conſideration, and on the practice eſta- 6 
blithed for a length of 'time. I do not fee how the ſituation 1 
of the ſheriff in this reſpect, is to be diſtinguithed from that | 
of the bail, GovuLD, ].—By the courſe of this Court, 
wh: ce a party comes himſelf and enters into a recognizance 
with the bail, he is bound in double the ſum, and each of 
the bail in the {ingle ſum ; then each 1s liable to the full ex- * 
tent; and the ſame rule ſhould prevail in bail bonds taken to #4 
the ſheriff, HEATH, ].—Of the ſame opinion. WILSON, J. | 17 
The ſheritf may, it he pleaſes, bring in the body; he ought ; 5 
to put the plaintitF in the ſame ſituation as if good bail were | 
put in and juſtified, If he does not return the writ, and is 
xtached for contempt, he thall not put the plaintiff in a worſe | 75 
{tuation. Nor can the plaintiff otherwiſe recover the re- "1 
minder of his debt. | | 

The Court then ordered, that the rule for ſetting aſide the 
attachment ſhould not be diſcharged except on payment of 
the whole debt and coſts, together with the colts of the ap- 
plication, 

Aer an attachment againſt the ſheriff for not bringing in Heppel v. King, 

thebody, the Court will only relieve him upon payingthe whole Tr. Ter 1 
det and cofts, and not merely the ſum ſworn to and coſts.— ag 34 370. 
The defendant, being arreſted on a bailable writ, indorſcd for | 
bail for 100“/. and upwards, gave a bail-bond to the ſheriff; 
but the bail above not juſtifying in due time, an attachment 
was pranted againſt the ſheriff for not bringing in the body. 
It was now moved to ſtay proceedings againſt the ſheriff, on | 
payment of 100/. the amount of the debt ſworn to, together | 
with the coſts in the original action, and thoſe in the pro- | 
ceedings againſt the ſheriff. * Lord KN VNN, Ch. J. ſaid that 
the Court had been furnithed with a precedent in point in this 
court; and his Lordthip read the following caſe from the 
maſter's notes: “ King v. the Sheriff of Middleſex. An at- 
achment having gone againſt the ſheriff, a rule was obtained | 
calling on the plaintiff in the original action to ſhew cauſe 1 
way, on payment of the ſum ſworn to, and coſts, the at- 
achment thould not be ſet aſide, the ſame as in the caſe of 
bail, Lord Mansfield aſked maſter Benton if he had ever 
known an inſtance of this kind, who informed the Court 
that he never had, ualeſs where the ſheriff paid the whole 
cebt; and that the orders from their Lordſhips' chambers | 
were always on payment of debt and coſts, whereupon the | is 
rule was diſcharged.” RULE DISCHARGED. 

A fi. fa. iſſued to the ſheriff at the ſuit of A. againſt B., on The King onthe 
the next day another F. fa. iſſued on the ſuit of C. againſt Profecution of 
a levy was made under the firſt writ, but notice was given as ham 1 

to the ſheriff by. C. not to pay ovet the money to A. on the Newman, eſ qs. | 
Vol. . 5 E e | ground £ . 
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418 Sheriff. | 
Jate Sheriff of ground that the judgment obtained by him was frauduler; 
Maidlcſex, The theriff, not ithitanding, paid the money over to A. and 
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Eo CB. the officer filed the ſecond writ with a return of ulla bona in 
1 Her. Bla. the king's bench treaſury, inſtead of the office of the Cala 
$43» Brevium of this court. On this an attachment iffued 


againſt the ſheriff for not returning that writ, to which at. 
tachment {after moving the Court to diſcharge it, on the 
ome that the writ in queſtion was filed in the wrong place 
y mere miſtake of the officer, and that the miſtake waz 
corrected immediately on notice of the attachment, by filing 
it in the proper office, but with which motion the Couit te. 
fuſed to comply, chiefly on account of ſtrong circumſtances 
of fraud, reſpecting the execution of the ſuit of A.) the ſte. 
riff put in bail, and was afterwards examined on unterroga- 
tories. The prothonotary, to whom the examination wes 
referred, having reported that neither the contempt of the 
Court nor the imputation of fraud appeared to him to be 
done away, the Court ordered the ſheriff immediately to pay 
the whole debt and coſts due to C. together with the colts of 
all the applications. The Court ſaid, that if the practice now 
the ſubject of complaint, were to prevail, there would be, num- 
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ſons who had recovered a juſt debt would be, in a great mca- 
ſure, in the power of ſheriffs' officers. It would be abſurd io 
drive the plaintiff to the circuitous mode of application to the 
Crown for relief, after an eſtreat into the Exchequer, when 
they were themſelves fully competent to afford himfatisfaction, 
However, they would permit the matter to ſtand over to the 
next day, in order to ſee if any thing further could be al- 
leged to do away the ſuſpicion of fraud in the execution, af 
the ſuit of B. On the next day, February 1eth, no attempt 
was made to prove the validity of the judgment and execu- 
tion obtained by B. but Bond, Serjt. propoſed, that the piain- 
tiff ſhould bring an action tor a falſe return, the ſheriff pay 
all the coſts of the applications, and in the mean time the 
attachment ſtand as a ſecurity. But the Court refuſed to 
conſent to this, and ordered that the © ſheriff ſhould imme- 


due to the plaintiff Bond, together with the colts of all the 
applications (1) ;”* there was no hard(hip, it was ſaid, on the 
ſheriff themſelves in this, as they were indemnified. Wich 
reſpect to the queſtion of impriſonment, the Court ſaid in 
general, there could be no doubt of their power to commit for 
a contempt, Upon hearing this, the ſheriff thought proper 
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plaintiff's coſts in the cauſe and in this proſecution, to be taxed by the 
prothonotary, or in default thereof, a freſh attachment to iſſue againſt the 
late ſheriff, and their recognizance of bail to de eſtreated. By the Court. 

SITE * | 3 
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berleſs opportunities afforded for traud and colluſion, and per- 


diately, without further delay, pay the whole debt and colts 


0 (1) The rule for this purpoſe was drawn up on the ſame day in the 
following words, © Let the ſheriff pay this day the debt, and all the 


Sheriff. 419 


do comply with the terms preſcribed, and accordingly ſoon 


after paid the whole debt and coſts, and the colts of all the 


applications. 2 8 4. ] . | 
The Crown is not bound by ſtat 29 Eliz. c. 4. concerning Lake, efq. She- 


ſheriff's poundage.— This was an action of debt for 464/. riff of Hertford- 


| ; ſhire, v. Turner 
75. bd. upon the ſtatute of 29 Eliz. c. 4. © to prevent extor- and Harley, = 


| tion in caſes of execution, brought by the plaintiff, as ſhe- ecqrs. (Roll 498.) 


iff of Hertford, againſt the defendants, ſheriffs of London, «Regt 


for his poundage upon a teffatum capias ad ſatisfaciendum pro- © Burr: 1883. 
ſecuted by them out of the court of exchequer, againſt one 


Caurge Gibbs, for a debt of 18,473/. 25. at their ſuit, as the 


King's debtors; upon which writ, the plaintiff had arreſted 


the ſaid George Gibbs: whereby he became entitled to demand 
and have of the defendants the aforeſaid ſum of 464/. 75. 6d. 
that is to ſay, twelve pence for every twenty ſhillings of 


lool. parcel of the ſaid debt and damages, and fixpence for 


every twenty ſhillings of the reſidue of it. The defendants 
in their plea ſet forth a proſecution by the atiorney-gene- 


+ ral on behalf of his majeſty, in the court of exchequer, 


againſt Charles Gibbs, for cuſtom-houſe forfeitures and 
penalties; whereupon exchequer- proceſs iſſued againſt the 
faid Charles Gibbs, directed to them; by virtue of which 
proceſs they arreſted him, and took bail for his appear- 


| ance, That George Gibbs was his ſurety upon this ca- 


ion, and executed a bail-bond to them in the ſum of 18,47 3/. 
25, conditioned for Charles Gibbs's appearance at the return 
of the writ. That Charles did not appear. Whereupon 
they put the bail-bond in ſuit in the exchequer, and recovered 
againſt Charles the ſaid 18,47 30. 26. debt, and 568. 8d. damagesf; 
and upon this judgment they proſecuted the ſaid teffatum 
copias ad ſatisfaciendum againſt the ſaid George. And they 
aver * that the aforeſaid judgment againſt the ſaid George 
Cie was had and obtained, and the faid writ'of capras ad 
jatifaciendum was proſecuted by them, at the inſtance, and 
on the behalf and account, and for the benefit of his ſaid 
majeſty, and at his ſaid majeſty's coſts and charges :** where- 
ot the faid Bibye Lale (the plaintiff), at the time of the de- 
iyery of the ſaid writ to him to be executed, had notice. 
To this plea the plaintiff demurred, and the defendants 
joined in demurrer. TEE : TRE, 
Tur Court agreed, that if the Crown be not named in 
an act of parliament, it is not bound by it. But they were 
unanimous that this could not, in any light, be conſidered as - 
the ſuit of the Crown. The bail-bond was taken in the 
name of the ſheriffs; and it was their own ſecurity. It was 
incumbent upon them to take good ſecurity, 3 
The ſtatute of 33 H. 8. c. 39. $ 4. requires all ſuits for 
"ne recovery of any of the king's debts, to be brought « in 
due name of the king only:“ whereas this is brought in the 
dame of the ſheriffs. Judgment for the plaintiff. if 
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Alebin v. Wells, If a ſheriff levy under a ff. fa. he is entitled to poundage, 
ee 1 though the parties compromiſe before he ſeills any of the 


defe:dant's goods, and if after ſuch a compromiſe either 
party rule the ſheriff to return the writ, the Court will dif. 
charge that rule with coſts, to be paid by the party ob ain. 
ing it. FREY | 


5 Ter Rep. 470. 


Newman and The ſheriff may ſue on a bail-bond, in a different cour: 


Baker, late She- 3 >. . : 
ricf, of Mildie. from that in which the original action was, for though the 


ſex, v. Faucitt, aſſignee of the theriff muſt ſue upon the bail-bond in the 
one, Kc. ka. Lr. Court where the original action was brought, according ty 
ay tt v0 ſtat. 4 Aune, c. 16. ſ. 20. which gives him the right of action, 
| yet no ſuch 1eftriction is impoſed on the ſheriff himſelf, who 
does not ſue by virtue of that ſtatute, but by the common 
law. | 
Stamper v. Mil- No action can be maintained againſt the ſheriff for not 
antes 1 K. afligning a bail-bond, if the bond be cancelled on the defend- 
I. Rep. 122, ant's returning into cuſtody before the return, cf the art. 
PER Cox. According to the caſe of Jones v. 1 ante, 
vol. I. p. 792, it the party return into the ſheriff's cuſtody be- 
fore the return of the writ, the bail-bond may be canceled and 
conlidered as if it had never been given; the great object he- 
ug to compel an appearance at the return of the writ. The 
ſat. 4 Ann. c. 16. . 20. only meant that the ſheriff ſhould 
be compelled to. athgn ſuch bail-bonds as were effeCtual; 
whereas, this ws given up before the return of the writ, and 
treated as a nullity. 
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Home » Fat. AST-INDIA charter-party of affreightment.— Action 
Tr. Ter. | of covenant on the charter-party of affreiggtment 
« Gro. 3. E. R. conſtantly ufed in this behalf, between Hume and others, 
Hioci. Rep.291. and the Hal- Iudin Company, whereby the plaintitfs agreed 
to let the ſhip //7nchelfea to the Company, for an Taſ- 
India voyage, on certain rates and terms of freight and ce- 
morage. The Company covenanted to load her home ward- 
within three months aſter her arrival in India; with a pro- 
viſo, that the Compaiy were at liberty to detain her in 
their ſervice, for one other year, at certain rates of demorage 
therein ſpecified. And there is alſo a proviſo, that “ if the 
hip did not arrive in ſafety in the river Thames, and deſivet 
her whole cargo there, he Company thouid not be liable to 
pay any of the ſums agreed to be paid, for freight or for de- 
norage, nor thould the Company be liable to any demands, 
for the thip's earnings, or any other employment.“ The {hip 
failed from London ioth February, 1746-7. Arrived in the 
Ha: bes Zoth; of September following. The Company 
did not lade her homewards within the firſt year and * 
| | mond; 
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aonths, which expired 3oth of January, 1748-9, but em- 
vloved her in their ſervice, and towards the end of the year 
{et her with ſtores to Fort St. David's, where ſhe arrived 
17th Febrrary, 1748-9; and on the 22d of February follow- 
| ing the maſter wrote to the preſident at Fart St. Dawd's, 
declaring, that unleſs the Company would allow demorage, 
after the rates of the charter- party, he proteſted agaiuſt the 
Company for all damages, loſs of time, or other accidents. 
Whereupon the preſident and council agreed in writing, that 
the owners ſhould be allowed demorage for fo long time as 
the ſhould be detained in the Company's {ervice in India. She 
was detained till the 12th Abril, 1749; on which day, be- 
fore ſhe was diſpatched or had any loading for Eagland, the © 
wes wrecked and loſt in a ftorm. Ihe plaintiffs applied to 
the Eaft-India Company; inliting upon demorage from the, 
ziſt ot January, 1747-8, to the lots of the, thip, and for a. 
iatisfaction for the loſs of the thip, and for 'freigint. The 
actendunts infiſt, that as the ſhip never returned to England, 
they were not liable to the payment of aiy ot theſe demands. 
Ycreupon. this action was brought, and tour breaches at- 
ligned : whereof the firſt and principal was, for not loading. 
the ſhip homewards, on or before the gil of Fanuary, 
1745-9, but detaining her till loſt, whereby the loſt all her 
earnings and the profits of her voyage. Lhe detendants 
picaded, that ſhe was detained with conſent of the malter. 
Oa the trial a verdict was taken tor the plaintiffs, witkh . 
23,500). damages; ſubject; to the opinion of tlie Court, on 
tac foregoing caſe, and the follow ing queſtions, 

1. Whether the plaintiffs were en itled to recover in this 
«on, by reaſon of the ſaid ſhip not being diſpatched or 
laden humewards ? It ſo, then 13,2691. 65. 8d. duc to plain- 


n titts; 8 

a zilly, If not fo entitled, whether the plaintiffs are entitled 

185 9 demorage ; if fo, then 7166/. 105. 3d. due. | 

00 After ſeveral arguments, the Company offered, by way of 

ay ompromile, to pay demotage, from the 31ſt of Fanuary, 

wm 1747-8, to the time the thip was lott ; which was accepted. 

15. ater which, Lo.d Hangſiel declared, the Court was very 

De ear that the plaintiffs were entitled to no more, but declinicd 

In zwing any other opinion. f ä N 

ge The duty impoſed by ſtat. 22 Geo. 2. c. 40. is not pa) able by Matſon «. 

he *leis not going through the Downs, — I'his was an action *<Þ<,>hc. Ter. 
cr Vong tor taxing the Ramſgate-duty of a ſhip which paſſed 4 8 
to harbour on the north-eaſt tide of the Godin Sands, and 

(e- 10: through the owns. There was a verdict tor the plain- 
ds, "itt, ſubject to the opinion of the Court, The quei}ion was 

Ip —* Whether, upon the conftruct;on of the act of 22 G. 2. c. 


he 00. the duty was payable, or not, by a veſſel paſlung on the 
ny :orth-eaft tide of the Godwin Sands, and poi ibrough the 
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Tux Couxr were wery clearly of opinion for the plain. 
tiff, that the duty was not payable.” There is no reaſon 
in the preſent eaſe, for his being charged with it. He has ng 
equivalent. The duty is payable for the advantages received, 
But this-ſhip received no benefit from the harbour. Thy 
looked upon the fourth clauſe, impoſing the ſame rates and 
duties upon ſoteign ſhips paſſing through, or being detained 
in the Downs,” as upon thips cleared out or entered into any 
of the Britiſh ports, „ hecauſe they would "receive the fame 
benefit as Britiſb ſhips,” to be decifive. —Poltea to the plain. 
Kimber gui ram A maſter or owner, not being a regular pilot, may no: 
N eoaed pilot his own veſſel up the Thames.—A ipecial cate reſerye( 
10 Geo. 3. B. R. before Blackflbne, J. at laſt Maidſtone aflizes, on a, action of 
2 Black, 600. debt for 10l. penalty, under ſta ute 3 Geo. I. c. 13. for pilot- 
5 Burr. 2602. ing his own ſhip up the Thames, ut being a ſworn pilot, or 
| an inhabitant of Deal or Dover. It was admitted, thai the 
defendant was maſter and partowner of the brig Betſey ; that, 
when on land, he reſides at Scarborough, in Yorkſhire; that, 
20th of June, 1769, the ſaid brig arrived off Dover, on a 
voyage from the Grenades to London, where a regular pilot 
went off and offered his ſervice, but was refuſed; that the 
ſame afterwards happened at Margate ; aud that he piloted 
himſelf to Londen. It was contended for the defendant, chat, 
by the conſtruction of the act, the maſter or owner might 
pilot his 'own veſſel, without incurring any penalty. Butthe 
Court thought clearly otherwiſe ; that the act was made to 
encourage the corporation of pilots, and to fave the lives of 
the king's ſubjecte, from being hazarded by unfkiIful pilot- 
gage; and, therefore, ordered the poſtea to the plaintiff. 
Kimber, qui tam Every perſon who takes upon himſelf to pilot ſhips before 
I, being examined, approved, and admitted into the fellou ſhip 
10 Geo 3.B.R. Of the pilots of the Trinity-houſe, incurs the penallies at 
5 Burr. 2602. ſtat, 3 G. 1. c. 13.—The queſtion was, Whether the detend- 
2 Black. Rep.690- ant had incurred the penalty of 3 G. I. c. 13. © forthe better 
regulating of pilots for conducting of ſhips and veęſſels from 
Dover, Deal, and the Ile of Thanet, up the rivers of Thames and 
Medway,” by piloting the veel of which he himſelf was maſter * 
The ſtat. 3 Geo. 1. c. 13. enacts, that if any perſon or per- 
ſons ſhall (after 1ſt Auguſt, 1717) take upon him or ihem- 
ſelves to conduct or pilot any ſhip or veſſel, by or from 
Dover, Deal, or the Ifle of Thanet, to any place or places 
in or upon the ſaid rivers of Thames and Madauay, before he 
or they ſhall be firſt examined, as has been uſual, by the ma- 
ſter and wardens of the ſaid ſociety or fellowſhip for the time 
being, touching his or their abilities, and ſhall be approve! 
and admitted into the ſaid ſociety or fellowſhip, at a cou!t0 
Joad-manage, by the lord warden of the cinque ports for the 
time being, or his deputy, and the faid maſter and warcens 


for the time being; every ſuch perſon or perſons mall. 4 
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the firſt offence, forfeit ten pounds; for the ſecond, twenty 
pounds; and for every other offence, forty pounds; to be 
ſued for, &c. &c. one moiety thereof to the informer, the 
other, &c. &c. And it was contended, on behalf of the 
defendant, that this act bf parliament was pointed againſt 
verſons reſident at Deal and Dover, and the Iſle of Thaner, 
avd underiaking to pilot ſhips up the Thames and Medway, 
without being properly qualified for it. But it could neyer 
mean 70 preclude a maſter of a ſhip or veſſel from navigating his 
aon veſſel, if he were willing, defirous, and able to do it : it 
could not mean to oblige ſuch a perſon to ſtop at one of theſe 
places, to take in a pilot, under fo ſeyere a penalty, when 


he was able and willing to pilot his own veſſel, and, perhaps, 


unable to pay a pilot, But THE CoURT were clearly of opi- 
nion for the plaintiff, and ordered that the poſtea be deli- 
vered to the plaintiff, 


The ſtatute 5 G. 2. c. 20. which infli ds a penalty of 20/7. The King v, 


on perſons piloting (hips down the Thames, &c. only ex- 


. tends to veſſels failing on foreign voyages, and not to thoſe op 


which, having performed their voyages, are ſteered from one 
wharf to another on the river, for the purpoſe of unloadin 

their cargoes.— This was a conviction againſt the defendant 
on the 5 G. 2. c. 20. for piloting the ſhip, Canſtantia, down 
the river Thames, without being licenſed by the maſter, war- 
dens, &c. of the Trinity-houſe, to act as a pilot. It ap- 
p-ared by the evidence given in ſupport of the conviction, 
that the defendant, who was mate of the Conffantia, en- 
aged in the Liſbon trade, acted as pilot, and fteered the thip 
down the river Thames, from Heorflyd;wn, New Stairs, to 
Cherry-Gardens, being about half a mile, and afterwards to 
Fountain-Stairs ; that the ſhip was not at that time quite 
cleared of her homeward-bound cargo ; that there was a 
cuſtom-houſe officer on board her; that the defendant was 
not authorifed by the Trinity-houſe to act as a pilot; and 
that Captain Duncan, the commander, was on board the ſhip 
at the tizae, the defendant acting under his directions. The 
brſt act for regulating the pilotage of the Thames and Med. 
way rivers, is the 3 Ge. I. c. 13. which, after reciting that 
there was a well- regulated ſociety of pilots of the Tr inity- 
touſe of Dover, Deal, and the Iſle of Thanet, who had the 
pil ting of ſhips from the ſaid places to the rivers of Thames 
and edzvay, and reciting that ignorant perſons had of late 
ken upon them to pilot ſhips by and from the places before 
mentioned, up the ſaid rivers of Thames and 1Zedway, where- 


by many veſſels had been loſt or hazarded, enacten, „ that if 


any perſon ſhould pilot any veſſel by or from Dover, Deal, 
or the Ile of Thane, to any place or places in or upon ne 
Thames and Mediway, before he ſhould be admitted into the 
lad ſociety, he ſhould forfeit a certain penaly. Thea fol- 
oed the 5 Gee. 2. c. 20. on which this conviction is found- 
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ed; which, ater reciting that the Trinity-houſe at Deoßri 
had been a«thoriſcd to appoint pilots to conduct veſſels out of 
the Themes and Medauay, through the North channel, to ot 
. by Orfordneſs, and round the long Sand Head into the 
Downs, and from and by Orfoardn?ſs up the North channel, 
and the Thames and Medvay, but that perſons without au— 
thority had taken upon themſelves to pilot veilels-to and from 
the ſeveral places aforeſaid, to the great hazard of ſuch veſ- 
ſels, & c. for ſecuring a more ſafe navigation for veſlels in the 
Thomes, it enacted, that if any perſon ſhould pilot any vel 
down the Thames, or through the North channel, to or by 
Orfrrdneſs, or round the long Sand Head, into the Downs, or 
down the South channel into ihe %,, or from or by 07 
fer dneſs, up the North channel, or the river Thames and Ad- 
zuay, other than ſuch perion as thould be authorized by the 
Trinity-houſe, he ſhould forfeit 207. with a proviſo that the act 
ſhould not extend to ſhips in the coal trade or other coaſting 
> trade. Curia. This act merely relates to foreign voyages; 
by and it is only neceilary to have a pilot on board the velie], 
2 when the is going up or down the Thames, in the courſe of 
ö her navigation. But here, having performed her voyage, and 
| having a cuſtom-houſe officer en board, ſhe was in the act 
's of delivering her cargo at different wharfs : ſhe could not, 
* tlierefore, be ſaid to be in the courſe of her voyage down the 
y river Themes, when ſhe moved her ſtation for that purpole. 
This interpretation, too, is of great importance in another 
point of view; for were we to hold otherwiſc, it would be 
impoſing a tax on merchants beyond all bounds of moderi- 
tion, and againſt the plain intent of the legittature, No 
would the number of pilots (1) at all ſuffice for fo burthen- 

| ſome a regulation.—Conviction quathed. 
The King v. So in this it was held, thatit is only neceflary to have a regular 
Nele, Ea. 7 pilot (under 5 Geo. 2. c. 20.) when a veſſel is failing on the 
8 ” Thames in the courle of her navigation; and having finifued 
| her voyage, any other perſon may remove her from one pat 
of the river to another. On a conviction by two juſtices 
againſt the defendant on the 5 Ges. 2. c. 20. for piloting tie 
ſheep Nyffra Signora up the river Iams without being duly U. 
cenſcd.—Tt appearcd by the evidence, ſtated at large in the con- 
viction, that the veſſel had been piloted up the T homes by a le- 
4 gular pilot of the name of RH, to Limehonſe-hile, where le 
| left her before {the was moored ; that the was forced upon the 
mud there by a ſoutherly wind, and lay there for four days 
in a very awkward ſituation; that ſhie lay a-ground vu 
the ſtock of her anchor under her bottom on the fourth 
day, and there was great danger in Icaving her there till th 
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tide ebbed again. It further appeared, that for three days 
previous to her being moved, application had been made for 


| pilots for ſeveral other ſhips (though not for this veſſel) but 


none could be found. That under theſe circumſtances the 


| confignee of the veſſel in queſtion employed the defendant, 
F who was a waterman and not a pilot, to remove her from 
| Linehouſe-holg to Cherry-Garden-Stairs, which lies further up 


the river about a mile and a half, which was accordingly 
done (the evidence being that he unmoored her, &c.), the 
defendant managing the helm, but no canvaſs being up; and 
that ſhe was properly moored there by the defendant. It was 
further ſtated, that the navigation of the river from Lime bouſe- 
bile to Cherry-Garden=Stairs is very difficult and dangerous, 
but that no accident happened upon this occaſion ; and that 
the veſſel might have been removed to the pier either imme- 
diately above or below Limehoruſe-hole, and have been perfectly 
ife without going any ſurther. PER CURTAM. It appears 
that the ſhip in queſtion was piloted up the river Thames, and 
after the pilot left her was moored, that ſhe was afterwards 
in imminent hazard of being loſt, that though enquiries had 
been made for three days before for other ſhips, no pilot was 
to be found, that the defendant, who was competent to the 
purpoſe, was employed to remove her from a place of danger 
to a place of ſafety, and. that he accordingly removed her with- 
out ſetting a fail, and without doing an injury to any other 
veſel; and now this is complained of as a crime within the 


act of parliament that has been alluded to. To be ſure, if 


tic law in expreſs terms faid that this was an offence, we 
muſt ſo adjudge it, leaving it to the legiſlature to make ſuch 
alterations in the law as to them might ſeem proper. But 
N. v. Lambe, was properly decided; and is a caſe in point 
lor this purpoſe. An attempt, however, has been made to 
diſtinguiſh that caſe from the preſent, by ſaying, that there 
the veſſel was not in the courſe of her navigation, whereas 
here ſhe was; but that diſtinction is not founded in fact; 
from the facts here ſtated, we muſt underſtand, that the 
lhip had been moored before ſhe was moved by the defendant, 
lor it is ſtated that he unmoored her.——Conviction quaſhed. 


42S 


A. and B. being joint owners of a ſhip, A. conveyed his Wefterdell u. 


moiety to B. but in the bill of ſalèe the certificate of regiſtry Pa 


was not truly recited : H. took poticihon, and afterwards 
mortgaged the whole thip to 4. who did not take poſſeſſion; 
chen B. ordered C. to repair the ſhip: afterwards B. con- 
_ one-half of the {zip to A. and the other to D. it was 
held that the firſt bill of fale was an abſolute nullity under the 
tat. 26 Geo. 3. c. 60. ,. 17. and that H. was liable to C. for 
the repairs in an action for work and labour brought by C., 
d. not having pleaded in abatement that B. ought alſo to have 
been ſued.— This was an action for work and labour in re- 
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_ pairing the defendant's ſhip; to which the genera! iſſue wa; 


pleaded ; and on the trial a ſpecial verdi& was found, f. 
ſtated, that on the 1ſt of October, r790, the defendant, and 
one 7. Wharton, were the ſole owners of the ſhip called $; 
Vincent, being a ſhip then belonging to the port of Linn, 
and being ſuch owners, they, on the ſaid iſt of October, 
caufed the fame to be duly regiſtered in the port of Landi; 
and a certificate of ſuch regiſtry was, on the ſame day and 
year duly granted, as follows, that is to ſay, “ in purſuanc- 
of an act paſſed in the 26th year of the reign of King Gemge 
the Third, intituled, “ An act for the further increaf© and en. 
couragement of ſhipping and navigation,” Rabert Dali, of 
Old Gravel Lane, St. George's in the Eaft, merchant ſhaving 
taken and fubſcribed the affirmation*] required by the ſaid act, 
and ſhaving affirmed*} that himfelf, together with 7/45 
Whartorr, of Scarborough, fin the county of Vorl, merchant, 
who is not reſident within twenty miles of London, and has 
not abſented himſelf to avoid taking the faid affirmation or 
oath??, are fole owners of the {hip or veſfel called Sz. Fac, 
of London, {whereof William Prior, is at preſent maſter“), 
and that the faid fhip or veſſel was taken prize, legally con- 
demned, and made free, as appears by a regiſter No. 26, 
granted at London, the 31% of October, 1786, now delivered 
up and cancelled. And Samuel Brown, ſurveyor for {loops 
and boats, and Fohn Farratt, furveyor for the act of naviga- 
tion, having certified to us, that the ſaid ſhip or veſt is 
Dutch built, has two decks, and three maſts, that her length 
from the forepart of the main-ſtern to the afterpart of the 
ftern-poſt aloft is [1045] feet, her breadth at the ¶broadeſt 


part of the main-wales*] 27 feet 6 inches, her heiglit between 


the decks, 4 feet 9 inches, and admeaſures 343 tons, that he 
is 2 round lute-ſterned ſhip, with quarter badges, and her 
guarter-deck runs near the main-maſt, has no gallery, and a 
woman's head; and the [ſubfcribing owner?} having confent- 
ed and agreed to the above deſcription and admeaſurement, 


and having cauſed ſufficient ſecurity to be given as is required 
by the faid act, the ſaid ſhip S/. Vincent has been duly regit- 


tered at the port of London; given under our hands and feals 
of office, at the cuſtom-houſe, in the faid port of Lend, 
this 1ſt day of October, 1790. . Bates, deputy collector, 
V. Hord, pro-con. Entered in the office of the regiſter- ge- 
neral of ſhipping, iſt October, 1790. T. Lewis.” ] 

The verdict then ſet ſorth, that on the iſt of February, 


1792, the defendant, by a bill of fale in confideration 


of 7500. granted, bargained, and aſſigned his moiety in 
the faid ſhip to J. Marton; in that bill of ſale the cerit- 
ficate of regiſtry was recited, but the following variations 
were made in it; in{tead of the vords between the brack- 


ts above, No. 1. were inferted, “ having taken and on 
YES | {cries 
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ſcribed the cath 3? No. 2. © having ſworn ;” Na. 3. all thoſe 
words omitted; No. 4. © whereof J. Lotherington is at pre- 
ſent maſter ;” No. 5. all theſe dimenſions in figures (1); 
No. 6. © broadeſt part above the main wales ;” No. 7. “ ſub- 
ſcribing owners ; No. 8. all thoſe words omitted. The ver- 
dict then ſet forth, that F. Wharton, by denture, dated on 
the 2d of November, 1742, after reciting that he was in- 
debted to the defendant in 160c/. in conſideration thereof, 
and of 10s. granted, bargained, and aſſigned the ſaid ſhip to 
the defendant, his executors, &c. with a proviſo for making 
void the ſame, on payment of 1600. with intereſt, in purſu- 
ance of the covenant therein after contained; and J. Wharton 
covenanted with the defendant to pay him the 1600/. with 
interc{t at the rate of 5/. per cent. on the day next after the 
date of that indenture; and alſo that if default ſhould be 
made in payment of the 1600 and intereſt, the ſaid ſhip 
ſhould remain and continue unto the defendant, his execu- 
tors, &c. and that he and they ſhould hold and enjoy the 
tame, to his and their proper uſe, as his and their goods and 
chattels, free and clear from the proviſo therein before con- 
tained, In that indenture the certificate of regiſtry was alſo 
recited, but it was inaccurately recited, and it differed from 
the original in almoſt all the particulars pointed out in the 
recital in the firſt bill of ſale. The verdict then fet forth, 
that no indorſement was made on the certificate of regiſtry, 
of any alteration of property by transfer from the defendant 
to Mharton, or from IV hartc! to the defendant. That when 
the ſaid indenture was made, the ſhip was on a voyage to Arch- 
angel, in Rufſta, but returned to Kingfon-upon- Hull, in Decem- 
ber, 1792. That on the 3oth of January, 1793, J. Wharton, 
who then aCted as ſole owner of the thip, of which J. Zother- 
ington was then maſter, employed the plaintiff to reparr the 
lame, and the ſame was accordingly repaired by the plaintiff, 
who, in his account, made a debit thereof, as follows,“ Ship 
H. Vincent, Captain F. Lotherington, F. Wharton, debtor to 
J. Weſierdell,” for the repairs. That after the ſhip had been 
lo repaired, f Wharton,, on the 26th of April, 1793, for a 
valuable conſideration abſolutely ſold, conveyed, and aſſigned 
one moiety of the ſhip to the defendant, and the other moiety 
to one J. Todd, and C. Fletcher, which aſſignment was duly 
regiſtered. And that the defendant never took actual poſ- 
ſeiton of the ſhip in conſequence of the indenture, dated 
the 24 of November, 1792, nor at any time after the mak- 
ing of the ſame, until the execution of the abſolute convey- 
ance of the moiety of the ſaid ſhip made to him in April, 
1793. | 


— — 


(1) Though this was pointed out as a variation from the original cer- 
tincate, in truth it was no variation, the original being in figures. 
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PER Cunzan. The act of parliament, 26 Geo. 3. c. 66, (1 


/y 


ſays, that unleſs the certificate of regiſtry be faithfully reciteg 
in the bill of ſale, the bill of ſale ſhall be utterly void to all jy. 


* tents and purpoſes: then is the certificate accurately inſert 
4 : in the conveyance from the defendant to J/harton ? certainly 
is not: and if the act is to have any operation at all it avoid 
. this deed; the conſequence of which is that the property of 


a moiety in the ſhip ſtill remains in the defendant. And 

though ihe defendant might have pleaded in abatement that 

harton ought alſo io have been ſued, yet not having (5 

pieaded, he cannot now take advamage of that objection, 

It is not neceſſary to go into the other points that have been 

made, this alone being decifive againſt the defendant.—Judy- 

ment for the plaintiff. TE 

Capadoſe e. Cod- The indor{cments on the certificate of regiſtry required by 
3 22 7 and 8 /J/. 3. c. 22. and 26 Geo. 3. c. C0. /. 16. need not be 
1Pub. er Bf g83. fecited in the deed of aſſigument ot a ſhip under / 17. of the 
| latter dQ.—Trover for the ſhip Cajtzr and Pollux. At tc 
5 trial it appeared that the thip having been built in the year 
f 1790, was transferred by the builders to tae prefent deteuc- 
ant under the grand bill of ſale, when a ccititicate of Grit 
regiſtty was obtained- for the detendant lumſelf, as own 
and maſter, and ſeveral voyages in her were performed by 
him as ſuch; that in 1791, the detendant having had cont. 
derable dealings with G. Lempriere, a merchant in Lonarn, 
and being then indebted and likely to become more ſo to 
him, afſigned the Caſtor and Pollux, by way of ſecurity, and 
delivered poſſeſſion of the grand bill of ſale; chat in the det 
of aſſigument the certificate of the regiſtry of the thip was 
truly and accurately recited in words at length, purſuant 10 
the directions of 20 Geo. 3. 4. bo. /. 17.; that on the 3d ot 
April, 1792, G. Lempriere, in conlcquence of ſome Waniac- 
tons by which he became indebted to the plaintitt, executed 
to him an indenture, which, after reciting the affigument 
trom the defendant, and the debt due from him to G. Len- 
priere, as well as that from C. Lempricre to the plaintift, ale 
ſigned G Lempriere's intereſt in the ſhip to the lautet, ſubjcct 
to redemption on payment of the 1nc1-y, due on- the 2d 0 
July following; that in this aGgnmcnt, as iu the former, the 
certificate of the ſhip's regiſtty was cruly and accurately let 
forth; that at this time the defendant was on a voyage with 
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(1) It is enacted by the 17th clauſe of that afr, „that when and fo 
often as the property in any ſhip belonging t any of his majetty's 1avjects 
ſhall be transferred to any other of his majeſty's ſubjects in winoie org 
part, the certificate of the regiſtry of ſuch ſhip all be traly and accu 
rately recited in words at length in the bill or other inſtrament of Jae 
thereof, and that otherwiſe ſuch bill of ſale Mall de utter 344k and vo 
70 all intents and purpoſes,” : | 
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the ſhip, and acting as maſter, and that previous to his return 
C. Lempriere having become bankrupt, he refuſed (1) to de- 
Iver up the ſhip to the plaintiff. The objection ſtated at the 
trial to the plaintiff's recovery was, that neither in the aſ- 
fonment to Lenipriere, nor in that to the plaintiff, was there 
my recital of ſuch indorſement of the change of property 
mide on the certificate of regiſtry, a» was originally required 
by ) and 8 . 3. c. 22. (2), and ſubſequently with ſome 
iterations by 26 Geo. 3. c. 60. f. 16. A verdict was found 
fr the plaintiff, wie h liberty to the defendant to move to 
ſer it afide and have a verdict entered the other way. 
A rule ni6 was accordingly obtained, and cauſe ſhewn. 
Curia, This is an important point, depending upon the 
conſtruction of different acts of parliament, which are the 
bulwarks of the commerce of this country, and the great 
tower of our naval ſtrength. The conſtruction of thoſe acts 
muſt be made on a full conſideration of their letter and ſpirit 


taken together. If it were ſhewn to be eſſential to a com- 


pliance with the ſpirit of the ſtatute referred to, tliat the in- 


— 


9 


— 


(1) This was in conſequence of an indemnity given him by the houſe 
of Le Fiott and Co. to whom C.- Lempriere was alfo indcbred. On the 
defendant's refaſal the thip was arreſted by admiralty proceſs, at the ſuit 
& the plaintiff; and in conſequence the defendant filed a bill in Chancery 
z2ainkt the plaintiff, the allignces of G. Lempriere, and De Figrt and Co. 
35 amicable defend ints 3 on the hearing, the maſter of the rolls ſtrongly 
nclined in favour of the prefent plaintiff, bur ſuggeſted the objeftion now 
male, and retained the bill for a year, in order that the queſtion might 
te tried et [aww 

(20 The 21 ſet. of 7 & 8 IV. 3. c. 22. enatts that © in caſe there be 
any alteration of property in the ſame port, by the fale of one or more 
ares in any (hip after regiſtering thereof, ſuch ſale ſha)} always be ac- 
now ledged by indorſement on the certificate of the regiſter before two 
witnelfes, in order ro prove that the entire property in ſuch ſhip remains 
to ſome of the ſubjzéts of ng/and, if any dilpure ariſes concerning the 
leme.” The 26 Gev. 3. c. 60. / 16. referring to the abave provifion as 
nlvſicenc, enacts, „that, beides the indorſement required by the faid 
recited act, there thall alſo be indorſed on the certificate of fuch regiſtry, 
before two witneſſes, the rown, place, or pariſh where all and evety per- 
lon or perſons to whoia the pr. perty in any thip or veſſe!, or any part 
thercot, ſhall he ſo tran<ferred ſhall refide; or if ſuch perſon or perſons 
Uuaily refide in any country net under his majeſty's dominion, but in 
lome Britiſb factory, the name of ſuch factory; or if in auy foreign town 
or eity, not being a member of fore Britiſb factory, the name of tuch 
town or city, and the names of the houle or co-partnerſhip in Great 
britain or Ireland, for or with whom ſuch perſon is agent or partner; 
and the perſon or perſons to whom the prop-rty of ſuch ſhip or veſſel is 
transferr d or his or their agent {hall alſo deliver a copy of ſuch indorſe- 


ment to the perſon authoriſed to make regiſtry and grant certificates of 


rezifiry, who is hereby required to cauſe an entry thereof to be indorſed 
an the oath or »ffidavit upon which the original certificate of regiſtry ef 
ſoch th p or veſſel was obtained, and make a memorandum of it in the 
book of regiſters, and give notice of it to the commiſſioners of the cuſtoms 
 Ergland and Scotland.” 


dorſement 
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dorſement ſhould be recited as a part of the certificate, this 
would go far to eſtabſiih the neceffity of ſuch a recital. [x 
us ſce then how far the nature and extent of theſe legiſlative 
provitions ſerve to explain tne claufe on which this q eſtion 
principally turns. The object of theſe laws was, to confine 
the adyan.age of trading to the plantations to Britiſb ſubjcds 
and to Britifþ-buile ſhips. In order to prevent exations, it 
was neceſſary that the public ſhould have the means of a. 
certuining without difficulty who were the owners, who were 
the maſters of the thips, and what particular ſhips were em— 
ployed in that trade. But the transfer of ſhips from one 
owner to another was no otherwiſe intereſting to govern 
ment than to prevent their coming into the hands of fo- 
reigners. The 7 and 8 Vill. 3. c. 22. . 17. therefore d- 
rects that the name of every ſhip trading to the plantations, 
the port to which ſhe belongs, the maſter's name, the kind of 
built, the burthen, the place where and the time when built, 
and the owner's name, ſhall be regiſtered upon oath, toge- 
ther with a declaration that no foreigner, directly or indi- 
realy, hath any intereſt therein. By the 18th ſection, a copy 
of the oath upon which the regiſter is made is to be del- 
vered to the maſter of the ſhip by way of certificate, to 
prevent his being interrupted by confiſcation ; and by the 21ſt 
tection of the lame ſtatute it is provided, that upon every 


aleration of property the ſale ſhall be acknowledged by in- 
dorſement on the certificate, in order to prove, in cle ot 


diſpute, that the entire property remains in Britih ſubjects 
The 26 Geo. 3. c. 60. /, 16. goes beyond this, introducing 2 
more circumſtantial indorſemene, and enacting that a copy 


of this indorſement ſhall be ſent to the public officer autho- 


riſed to grant certificates, who, after having made a memo- 
randum of it himſelf, is to tranſmit it to the commiſſioners 0! 
the cuſtoms. By theſe means the real owner muſt be known 
both at the port and at the cuſtom-houſe, which is a very im- 
portant ſtep towards preventing a ſecret conveyance to fo» 
reigners. It is indeed provided, that upon every transfer of 
the propeity of the thip, the certificate ſhall be recited in the 
bill of ſale (1). But if it were alto neceſſary under this pro- 
viſion to recite the indorſements made on ſuch certificate, 
upon every ſucceſſive transfer, it would be equally neceſſary 


to recite the indorſements made upon the ſeveral changes of 


—— — 


—— 


1) Which enadts, © that when and fo often as the property in 307 
ſhip or veſſel belonging to any of his majeſty's ſubjects ſhall be tranſ- 
ferred to any other of his majeſty's ſubjects, in whole or in part, the cer- 
tificate of the regiſtry of ſuch ſhip or veſſel ſhall be truly and accurately 
recited in words at length in the bill or other inſtrument of ſale thereot, 
and that otherwiſe ſuch bill of tale ſhall ve utterly null and void to all in- 
tents and purpoſes.“ 

maſters, 
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I daſtere, as directed by 26 Geo 3. c. 60. / 18. We are of 


opinion, however, that it is ſufficient to ſend copies of the 


adorſements to the public offices; and tbat the certificate 


elf is enough to, ſhew the owner. In this caſe there was 
40 iadorſement on the transfer to Lempriere, and it would he 


beculiarly hard upon the preſcat plainuitt to hold the aſſign- 


eat to kim void becauſe he did not require indorſements to 


Je made in order to be recited, Theſe parties choſe to run 


ne riſk. of confiſcation: the certificate, ſuch as it was at the 
tine of the ſale, was recited: and were it neceſſary to decide 
whether the want of indorſement upon the certificate made 
the alignment void, we {hovuid incline to think that it did 
not (1). Much has been ſaid in favour of tlie policy of re- 
citing the indorſements, but the 26th of Gez. 3. not having 


| cquired any recital of the indorſements, we cannot extend 


iis proviſions to the prejudice of theſe parties (2.) —Poſtea to 
the plaintiff. | | 
Where goods were ordered for a ſhip by the owner before 
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the appointment of the captain, though ſome were not de- Davies, Il. Per. 


livered till afterwards, yet as no perſonal credit was given 
to the captain, it was held that he was not anſwerable tor any 
of them. This was an action for goods fold and delivered, 
againſt the defendant, as captain of a ſhip; and on the trial 
of the cauſe, the following caſe was reſerved for the opinion 
of the Court: © The goods were ordered by the owners, 
before the captain was appointed to the ſhip. Some of the 
goods were delivered before he was appointed; and a cable 
and other cordage were delivered afterwards. The queſtion 
was, Whether the defendant was liable for the payment of 
all the goods furniſhed, or of the goods delivered after he was 
:ppointed? If the Court was of opinion that he was liable 
tor the whole demand, or for the cable and cordage after 
he was appointed, then a verdict: was to be cntercd for the 
plaintiffs : but if liable for none, then a nonſuit to be entered.“ 

Lord MANSFIELD, Ch. J. Where a captain contracts 
for the uſe of the ſhip, the credit is given to him in reſpect 
ot is contract; it is given to the owners, becauſe the con- 


26 Geo. 2. B. R. 


1 Ter. New, 10S. 


tract is on their account; and the tradeſmen has like 


wile a ſpecific lien on the {hip itſelf, Theretore, in general, 


——— — 


(1) By 34 Geo. 3. c. 68. ſ. 15. the form of the indorſement is altered, 
nd all contracts for ſale are now made abſolutely void, unleſ, ſuch in- 
Grſement be duly made, and a copy thereof given to the perſon autho- 
filed to grant certificates. 

(2) Vid. etiam Hibbert v. Ralleſton. 3 Bro. Chan. Ca/ 571. Roll aſton 
„ent, 4 Term Rep. 16 f. ante, vol. II. 94. Camden v. Andderſen,; Term 
Res. 709. ante, vol. IV. 30 5, 310, 320, and Wefterdell Yo Dale, 7 Term 
155. 306, ante, p. 42 f. OE y 


the 
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the tradeſman, who gives that credit, debits both the captin 
and the owners. Now what is this caſe? The Captain 
made no contract perſonally, The owners contracted fe ou 
their ſhip; the credit was given to them only; and there] 
not a ſhadow of colour to charge the captain for any par d 
theſe goods.—A nonſuit to be entered (1). 
Sutton v. Mit- The owner of a ſhip is not liable to the value of the ſhip 
chell, Mic. Ter. and freight, under 7 Ges. 2. c. 15. in the caſe of a robber, 
5 51 in which one of the mariners is concerned, by giving intel). 
e gence, and afterwards ſharing the ſpoil.— This was in the 
nature of an action againſt a common carrier, and it wa 
brought to recover the value of a large quantity of dollar, 
ſhipped by the plaintiff, on board the thip Eibe, bound from 
London for Hamburgh, in the month of October, 1784, which, 
during the night, were taken by force from on board the 
fhip by a number of freſn- water pirates, as ſhe lay at anchor 
in the Thames. At the trial at Guildball, at the fitings aft 
Trinity term laſt, before Lord Mansfield, the defendant's 
counſel reſted Is defence upon the firſt part of the ſection of 
7 Geo. 2. c. 15. which enacts, that no perfon or perſons 
who is, are, or ſhall be, owner or owners of any ſhip xr 
veſſel, ſhall be ſubje& or liable to anſwer for, or make good 
to any one or more per{on or perſons, any loſs or damage by 
reaſon of any embezzlement, ſecreting, or making away with, by 
the maſter or mariners, or any of them, of any gold, filver, 
diamonds, jewels, precious ſtones, or other goods or merchan- 
dize, which, from and after the 24th of June, 1734, ſhall be 
tipped, taken in, or put on board any ſhip or veſſel, bevond 
the value of the ſhip and freight.” And evidence was offered 
to prove, that one of the mariners was acceſfary in the rob- 
bery by giving intelligence. But Lord Mansfield was then 
of opinion, that the word embezz/ement was not broad enoug! 
to cover this tranſaction, and therefore he directed the jury to 
find for the plaintiff to the whole amount of the dollars. The 
motion for a new trial was founded on the latter part of tie 
ſame ſection in the act, the words of which are more genc- 
ral, and comprehend, “ any act, matter, or thing, damage, ot 
forfeiture, done, occaſioned, or incurred, from and after ihe 
ſaid 24th June, 1734, by the ſaid maſter or mariners, of 
any of them, without the privity or knowledge of fuct 
owner or owners, further than the value of ſuch thip ot 
veſſel, with all her appurtenances, and the full amount of the 
freight due, or to grow due, for and _—_ the voyage, &c. 
Lord MansFitLDd, Ch. J. The act of parliament is cer- 
tainly large enough to take in this matter, I decided it be- 
fore on the firſt part of the ſection: the latter part was not 
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relied on, or even mentioned at the trial. M illes and Ahbburſ, 

uſtices, concurred, BuLLER, J. This act is as ſtrong as 
poſſible, and was meant to protect the owner againſt all 
« treachery in the maſter or mariners,“ as appears from the 
clauſe in queſtion as well as the preamble of the act. It 
meant to relieve the ownets of ſhips from hardihips, and to 
encourage them; at the ſame time ſay ing, that ſo far as you 
have truſted the maſter and mariners yourſelf, fo far you ſhall 
be anſwerable ; which is to tne value of the ſhip and freight. 
This man is an acceſſary both before and after the fact. 
If the argument for the plaintiff holds, it would conti ne it to 
the act of the mariner only: but ſuppote a mariner com- 
bined with three or four other perſons, there could be no 
doubt but that, that would come within the provition of tlie 
ſtatute. Rule abſolute, on payment of coſts, becauſe the 
motion was made on a new ground, not opencd before on the 
trial, 

If A. let his ſhip to B. for a voyage, engaging to keep it ſuckſon et al. w, 
in rep.ir during the whole time, for which he is to receive Sn, 
freight on the return of the ſhip; and for the ſafety of the > Gob 3. B. R. 
flip, it becomes neceſſary, during the voyage, to put into a 8 Ter. Rep. 50). 
polt to refit ; the expence of refiitiug mult be borne entirely 
by A., and B. is not liable to contribute to it in proportion to 
bis intereſt in the cargo, as for a general average. -In an 
aclion of covenant on a charter- party of atfreightment a ver- 
act was found for the plaintitfs, ſubject to the opinion of the 
Court as to a queſtion of law on the following caſe, The 
plaintiff, Fackſon, was owner of the Britannia, in 1796, and 
the other plaintitf, Steward, was captain of the fame. On 
the 19th November, 1796, Fackfen let to hire the thip for a 
voyage from London to Iudia and back again to the defend- 
an, who had contracted to furniſh to the Haft-India Company 
extta thips for their trade. The ſhip arrived ſafely at Bengal. 

On the 1oth of December, 1997, afier being ſurce;ed by the 
Eaft-[ndia Company's officers, and reported ſea-worthy, ſhe 
let. Bengal laden with goods by the Zaft-India Company, to 
whom the {hip was let by the defendant. On the 22d of the 
lame mouth it was diſcovered that ſhe had ſprung a leak, and 
which leak gained upon the ſhip, notwithſtanding every ef- 
fort of the crew to keep it under. A conſultation was holden 
by the officers of the ſhip, who were unanimouſly of opinion 
tat the ſhip ſhould be lightened as ſoon as poſhble of ſpare 
materials and part of the cargo, which were thereupon thrown 
overboard; and in conſequence of the ſhip being thus light- 
ened, the arrived in Table Bay, at the Cape of Good Hope, on the 
6) of February, 1797. Immediately on her arrival at the 
Cope, the ſhip, with the concurrence and approbation of the 
ag.1its tor all parties, was ſurveyed, and on that ſurvey it was 
found that the could not proceed to England without being 
Vol. V. Fi | repaired, 
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repaired, and that ſhe could not be repaired without haxing 


her cargo taken out. A ſhip, called the Bombay Caſtle, wi 04 
therefore hired, on board of which the cargo was placed, ai | : « 
the Britannia was thereupon repaned, The amount of ths "7 
repairs and other neceſſary and incidental charges connect 
with the repairs, together with the expences of maintain. oe 
ing the crew, amounted to 43950. 4s. Gd. As ſoon as po. wo 
ſible the cargo was reſhipped, and the ſhip proceeded with t. 15 
utmoſt diſpatch to Saint Helena, in her way to England, aud 35 
after being captured and recaptured in the courſe of the 50. 
voyage, from thence o Angland, the arrived ſafely at the port * 
of London, on the 5th October, 1798, and there landed and d. 5 
livered What remained of her cargo into the company's ”— 
. warehouſes. © The queſtion for the opinion of the Cour 3h 
aroſe ſolcly on the conſtruction of the charter-party (1), and 5 
was, Whether or not the defendant be only liable to ſuch ge- 5 
oral of | 
ug — OW1 
3 tat 
(1) Of the charter- party the following articles were referred to ix vey 
the argument: ART. 2. The ſaid owner and maſter engage and core N 
that the ſaid ſhip is of the burthen of 384 tons at the leaſt, and that fi; 4 
ſhali forthwith be cquipped and ſtored in all things fit for ſuch vont: Y 
and to the ſatis faction of the ſaid R. Charnock, and both at her d:pmriure tu. hot 
wards and bymewards,and al/o during the whole of the ſctid voyage, ſhall lv 
a proper and ſvfficiert quantity of ballaſt on board to navigate her with th! — 
utmoſt ſafety, and a ſuſficient quantity of dunnage to be provided at the 
owner's expence to preſerve the cargo from damage, and bai! or itt 5 
firong, tight, and well and ſuſſiciently victualled, tackled, and appare!!ed, ha 
and completcly furnithed with all proper and neceſſary ſtores, and tha! cer 
| be manned, &c,” ART. ioth. The ſaid R. Charnce and his afſ;ons, Eule 
| | his and their agents and ſervants, both in Eng/and and abroad, hall late LAN 
frre liberty at ail times during the faid ſhip's whole intended vor age, 27 
aud until. her tinal unlacing and diſcharge, to repair and myinrzin or or 
| fend one perfon on board; and for that purpoſe the ſhip, upon proper, mp 
] uſual or known ſignals being made for her, thall Jay to, if failing, and * 
wait till ſuch perſon or perſons come on board, and the ſid maſter (ha! ak 
civilly treat and entertain them with reaſonable and convericnt food and e 
lodgipg, durivg their ſtay, at the owner's expence; and ſuch perlon «r pw 
perſons ſhall and may take a furvey of rhe ſhip, and every part thereof, 3% 
and of her cargo, ammunition, furniture, proviſions, and ſtores, &c. ; and 26 
if the taid ſhip ſhall not be ſufficiently victualled, manned, and arricd, As 
or if any thing ſhall be deficient, wanting, or amiſs, the {aid owner cr s 
maſter ſhall from time to time, upon reaſonable notice given to ſuch per- W. 
fon or perſons, cauſe the fame to be amended and ſupplied according to tie 5 
direction of ſuch perſon as aforeſaid. And if upon ſuch furvey it ſhall be 05 
found that there is a greater quantity of goods in the ſaid {hip than the | 10 
can rraſonably carry in her, ſo as to be free and fit to fail through the 256 
ſeas, and capable to defend berſeif and Jet all her guns be cle, n duch * 
«aes it ſhall be lawful for ſuch perſon or perſons tv caute the ſhip t ve the 
lightened fo as to reduce the cargo to ſuch a degree as that the thip C21 4 
reaſonably carry the ſame in manner aforciaid.” ART 15th, © It anj * 
aof the goods or merchandizes laden or put on board the ſaid hp = be = 


joſt or not delivered, or ſhail be prejudiced, wet, or damaged, and if the arg 
owners ſhalt not be able to prove to the ſatisfaction of the laid K. C/. 
? ® #68 
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neral average as ariſes on the goods thrown overboard, ot 
alſo to general average on the repairs aud other expences at 
the Cape of Good Hope ? 
PR CUkiAM. The meaning of a general average has 
for a long time heen well underſtood in the commercial 
| world: if in the hour of danger maſts are cut away, or goods 
are thrown overboard, thoſe who are benefited by the pre- 
{zation of the ſhip are to contribute to the general loſs 
thereby ſuſtained, in proportion to their reſpective intereſts. 
Pur in this caſe we are delivered from all conſideration re- 
ſpecting a general average, becauſe we are called upon to 
decide on the particular ſtipulations contained in this charter- 


t 
Iam 


party; and on this queſtion the ſecond, tenth, and twenty- 


ſecond it was ſtipulated that the veſſel ſhould, “ at her de- 
pirture outwards and homewaids, and alſo during the whole 
of the ſaid voyage,“ be kept ſtrong and tight, © at the 
owner's expence.” By the tenth it is particularly provided, 
that the defendant might, at any time during the voyage, ſur- 
rey the thip ; and it any thing were wanting or deficient the 
owners would ſupply it. Now, on her arrival at the Cape 
Cid Hope, ſomething was wanting, and therefore that 
ihould have been ſupplied at the expence of the owners. 


14 or his aſſigns, that the ſaid goods hare been loft, prejudiced, wet, 
or damaged, through unavoidable accident and necęſſity, then it ſhall be 
| Ceemed that the laid goods have been loſt or damaged through the de- 
fault of the maſter 3; and in ſuch caſe the owners ſhall pay to the ſaid &. 
(*a129c# or his athgns the full prime coſt of ſuch goods loſt or not deli- 
rered, and an addition of 30 per cent. thereon ; and if the faid R. Charnoct 
or his alſigns ſhall agree to receive the damaged goods, then the owners 
dall mage good ſuch damage as any of the ſaid goods may have received, 
41 ole the freight thereof; and if the faid R. Cbarnech or his aſſigns 
hal. refuſe to receive ſuch damaged goods, then the owners ſhall take the 


| [i Invoice price thereof, and all charges, cuſtoms, and duties, in reſpect 
tlizreof, and 30 per cent. upon ſuch price, charges, cuſtoms, and duties, 
tides loſing the freight of the ſaid goods; but if the owners ſhall be able 
toprove to the ſatisfaction of the ſaid R. Charnock or his aſſigns, that the ſaid 
2000s have been loſt or damaged through unavoidable. accident or neceſ- 
by, then and in fuch caſe they ſhall ſuffer no 4906, except the freight and their 
'riforuon of a general avorage, in reſpect of any goods that may neceſſarily 


"wners in any caſe be chargeable with any ſum of mon+y, in reſpeCt of 
bor damage, excceding the amount of 5. a ton, on the ſhip's regiſtered 
zerthen; and all payments in reſpect of loſs or damages on the outward 
©4720 hall be made in London, and not in India, and that notwithſtanding 
tne 1d thip ſhould happen to be loſt or never arrive at London.” ArT, 
226% [f the ſhip ſhall happen to be loſt before her diſcharge, and the 
aß delivery of her homeward cargo, the ſaid R. Charrock or his aſſigns 
ſhall not be liable to pay any fright or demurrage for the ſhip or her 
"80, but it hall and may be lawful for the owners, notwithſtanding, 
V retain the ſaid impreſt· money by their own uſe,” 


f2 : The 


iecoad articles ſeem deciſive againſt the plaintiffs, By the 


{zne to their own uſe, and pay to the ſaid R. Charnocł or his aſſigns the 


bee or be caſi vverboard for preſervation of ſhip or cargo; nor ſha!l the 
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The eighteenth article alſo affords a ſtrong argument again! 
the plaintiffs: by that the parti-s agreed, that in eaſe any g 
the goods thould be thrown overboard, for the preſervation 
of the ſhip or cargo, the defendant ſhould contribute his pr. 


portion of a general average in reſpect of ſuch goods; ant 


Evrling et al. v. 
Long et al. 
Hil. Ter. 


37 Geo 3. C. B. 7 


1 Ful. C.. 634. 


that thews that he was not to be liable to general average in 
other caſes.— Poſtea to the plaintiffs, ſubje& as above; and 
the defendant not to bear any of the expences at ihe Cape / 
Geod Hope. | f 

A {hip bound for London, after taking in her cargo, but 
before breaking ground, was cut out of her port of lading in 
amaica by a French privateer, but was afterwards recap- 
tured and carried into another port in the ſame ifland, wher; 
the cargo was ſold by order of the Court of Admiralty for 


the benefit of the freigliters: and it was held that the owners 


of the (hip were not entitled to any part of the freight, 
Though by the uſage of the trade the ſhip was loaded at 
their expence—Allumplſit for freight, claimed under the fol- 
lowing circumſtances : The plaintiffs were owners of the 
ſhip e Ear! of ffingham, and the defendants the contiynees 
af nine hogſheads of ſugar, ſhipped on board of her wie 
twing in Salt River, Famaica, and bound for London. The 
goods were put on board on the 18th of September, 179;, 
and four ſeveral bills of lading were duly ſigned by the cap- 
tain. On the 2d of December following, having completed 
her lading, the ſhip cleared out for her voyage. On the ziit 
of December, v:hile waiting for convoy, ſhe was cut ont of 
the river by two French privateers, and carried out to fea, 
but was re-captured on the ſame day by a Þritifh ſchoons), 
and carried into Port Royal. The thip was atierwaids 
libelled in the admiralty court of Jamaica, and appraited and 
fold under an order of that court. The proceeds of the ſa, 
after deducting one-eighth for ſalvage, were remitted to the 


defendants, as agents for the ſeveral owners of goods on board, 


The whole of the cargo, including the goods in queſtion, 
was brought to the ſhip in Salt River for the purpoſe & 
being loaded, and was, actually put on board at the expence 
of the plaintiffs, as owners of the ſhip, according to the ulage 
of the Jamaica trade. This amounted to 3io/. The plain 
titfs alto expended 4557. i$s. according to the fame ulagt, 
for the proviſions and wages of the crew, between the tu! 
when the ſhip began to take in her loading, and the tim? of 
the capture. The plaintiffs' demand was ſhaped in different 
ways, ſo as to recover a proportion of the freight either from 
the Tit of September, 1795, when the goods were put en 
board, to the 1ſt of January, 1796, when the ſhip was te- 
captured, or from the 2d of December, 1795, the day wha 


the goods were ſhipped, to the Iſt of January, 1796, the 2 
The was ze- captured; or to recover a proportion of the fun 


expende 
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expended by the plaintiffs as above mentioned. On the trial 
of the cauſe, Eyre, Ch. J..direted a non- ſuit. A rule iii for 
jetting aſide this non-ſuit, and entering a verdict for the plain- 
tifs having been obtained on a former day, and cauſe thewn, 


| EyxE, Ch. J. This is a caſe of the very firſt impreſſion ; 
and ic appears to me that the demand of the plaintiffs is nei- 
| ther warranted by the marine nor by the common law. The 


former has ſettled what freight is, what ſervices it includes, 
and alſo that it is diviſible, which is contrary to the principles 
of the common law. At common law all the expences of 
loading are included in the freight, and if the party be not 
entitled to freight he can demand no ſatis faction for loading, 
The inception of freight is break ing ground (1). In the law 
of inſurance, indeed, this doctrine is not hold-n ſo ſtrict, for 
there it the goods be ſo ſituated as to create a well-grounded 
expectation of freight being raiſed, it is decided that the 
freight is inſurable, and recoverable. But that does not affect 
the marine law as to freight in caſes between the fhip=owners and 
freighters, by which this caſe muſt be decided. According to that law 
"7 right to freight commences till the fhip has broken ground ; here 
the ſhip had not broken ground, having been captured in the river, 
The ſituation of the places where cargoes are taken in ma- 
terially varies the labour, coſt, and pains taken by the ſhipper 
and maſter. In ſome places there is little difficulty and ex- 
pence, in others a great deal. On theſe circumſtances, de- 
pends the price of freight; if the maſter incurs this cot 
and trouble he takes a larger freight, if the fhipper, a ſmaller. 
In either caſe the freight is his reward. If, therefore, by the 
marine law he be entitled to no freight, he can claim no re- 
muneration, So ſtands the cafe by the marine law, Let us 
now view it upon the principles of the common law. The 
contract was, to load theſe goods on board and bring them 
to England for a certain price. Upon this contract, how 
could a declaration be framed for the plaintiff's demand ei- 


ther in gſumgſit (2), or in an action on a charter-party (3) ? 
| ou 


— — — 4 — 


* 


(1) Though « breaking ground” be the uſual inception of freight, yet 
an exception to this general rule has been ſtated by a writer of ſome 
authority; * In caſe a ſhip is freighted out, and in conſequence of 
the agreement, receives her lading aboard, if an embargo happens 
«* afterwards, and her cargo is taken as forfeired, yet the owners ſhall 
* notwithſtanding receive the freight, as the fault was nor in them, but 
in him whoſe property the goods were.” Beawes Lex. Merc, 87. 
and with this agrees the civil law. Dig. Lib. 19. fit. 2. c. 61. 

(2) This agrees with the doctrine laid down in Citer v. Pozwelh, 6 Ter, 
Rep. 220. p. 439, infra, where a ſailor having taken a promiſſory note for a 
certain ſum from his employer, on condition of performing the voyage, died 
before the arrival of the ſhi p. There the Court held, that no wages could 
be claimed either by virtue of the contract or upon a guartum meruit. 

(3) If one covenant for ſuch a ſom to carry goods to ſuch a place, and 

F 
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Could the plaintiff ſtate a part-performance of the conrad 
and inſiſt on payment for it? This could not be done, bh 
by the law of England the contract is en ire and ind viii, 
By he marine law, indeed, parties may recover pre rat, i 
the voyage be interrupted. And by the common law, whe 


a contract cannot be performed, ſuch a meritorious conſider. 


tion may ariſe as will ſometimes entitle a party to ſe ger 
in the form of an action of afſumpfit for work and h. 
bour even after the contract has been broken. Such is th: 
caſe where a ſhip after capture and re- capture completes het 
voyage; for there the ſhipper has his goods with che advan. 
tage of carriage, and upon that, though the original contract 
be gone, a meri:orious conſideration arifes which entitles the 
maſter to a recompence ; not, however, on the foot of the oid 
contract, but on a new contract which ſprings out of it. Here 


the {hip never arrived at the port of deſtination, but put in aa 


port in Jamaica without having conferred any bensfit or the 
freighters by the carriage, or beitered the goods in the ſin et 
degree by the expences incurred. I am, therefore, of 
opinion, that neither by the marine, nor the common law, 
are theſe plaintiffs, however unfortunate, entitled to recover, 
Hzarh, J. This is a demand for a proportion of ireight, 
The contract for freight is technical in its nature. By the 


marine law an inchoite right to freight atiaches from the 


I 


Flernaman v. 


Baden, et ad. 


Exccutors of 


Ford, Hil. Ter. 


6 Geo. 3. B. R. 
3 Barr. 1844. 


ſhip's breaking ground, and is conſummated upon her arrival 
at the port of deſtin:tion. If the voyage be interruntei, 
the party may claim pro ratd. Freight commences at the 
ſame time in all parts, ſince it depends on the ſame principle 
here and at Jamaica. It is true, indeed, that by the cuſtoms 
of different ports, duties more or leſs onerous, may be im— 
poſed on the maſter, and recompenſed by the freight, But 
that does not vary the principle. This cate is only new 
its circumſtances. The law of inſurance does not apply to tis 
caſe: for the mere hope or expectation of intereſt is ſuth- 
cient to entitle the aſſured in a policy of inſurance to recover 
againſt the under-vriters (1). Rook E, J. alſo agrecd that 
tic non- ſuit was right. Rule diſcharged. 

i he wages of a ſailor are not payable if the ſhip be loft or 
taken before the end of the voyage. —This was an action by 


a lailor for wages in a voyage © to Newfoundland ; and from 


thence to Spain or Portugal, or ſome. port in the Mediterrs- 
nean.” A verdict had been given for the defendant : and the 


— — 


being prevented by the act of God from delive ing them at that place, 
deliver them elſewhere, and they are accepted, vet he cannot recover 
upon the covenant pro. rald. Cook v. Fennngs, 7 Term Rep. 351, e, 
vol. I. p. 924. 5 = 

\-(1) To this effect ſee Le Cras v. Hughes, Park. Inſur. 269. Cramfird 


v. Hunter, 8 Ter. Rep. 13. ante, vol. IV. p. 289. and Buchm and ciel. 


Bell, 8 Ter. Rep. 154. ante, vol. III. p. 293. 
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judge gare the plaintiff leave to move for a new trial, with- 
out payment of coſts ; upon a queſtion which aroſe at the trial. 
The queſtion was, Whether the ſailors in ſuch voyages are 
entitled to their wages, at Newfoundland, or not till the 
ſhip's arrival at the port of delivery of the fith ?” | 

The contract was, © That the wages ſhould be paid at 
that port at which ſuch wages were uſually due.” 

The fact was, „ That the ſhip was taken, after. its arrival 
at Placentia, in Newfoundland; and upon its voyage from 
N-wfonndland to its port of delivery of the fiſh.” 

It was inſiſted on the part of the defendant, that in the 
courſe and nature of this particular trade to Newfoundland 
for fiſh, the whole is conſidered as one entire voyage; and is 


not underſtood to be finiſhed till the ſhip's arrival at the port 


of delivery of the fiſh : though they admitted that the general 
me in other voyages was, That the wages are due upon 
the ſhip's arriving at its firſt port of deſtination or delivery.” 
PER CUxiam. It depends upon a matter of fact, whe- 
ther this caſe is within the general rule of law: which mat- 
ter of fact is © where the firſt place or port of delivery, upon 
this voyage or contract is.” It is a voyage from Barnſtaple 
to Portugal or Spain, or other port in the Mediterranean, 
taking in a cargo of fiſh at Newfoundland. And fo is the 
very contract itſelf : which deſcribes it as one ſingle voyage; 
which is to end either in Spain or Portugal, or tome port in 


the Mediterranean, at the election of the freighter. And the 


{hip was loſt before it arrived at its port of delivery. There- 
tore the verdict is right. Newfoundland is not the delivering 
port; but the londing port: there the cargo is to be put on board; 
which cargo is to produce the profit of the voyage. This is 
a contract for a voyage from Barnjlople to tome port in Spain 
or Portugal, or ſome port in the Mediterranean, going round 
by Newfoundland. It is all one entire voyage. The fiſh is 
the only lading of the ſhip : no matter where taken in. And 
the ſhip was loſt before its arrival at the port of delivery. As 
the freighter loſt his cargo, the mariner ought to loſe his 
wages. —Poſtea to the defendant. | 
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If a ſailor hired for a voyage take a promiſſory note from Cutter, ex dim, 


his employer for a certain ſum, provided he proceed, cen- Ster 
tinue, and do his duty on board for the voyage, and before; 


„v. Powall, 


Ter. 
5 Geo. 3. B. R. 


the arrival of the ſhip he dies, no wages can be claimed either 6 Ter, Rep. 320. 


on the contract or on a. quantum meruit —To aſſumpſit for 
work and lahour done by the inteſtate, the defendant pleaded 
the general iſſue. And at the trial the jury found a verdict 
for the plaintiff for 311. 10s. ſubject to the opinion of this 


Court on the following caſe : The defendant being at Jamaica, 


ſubſeribed and delivered to J. Cutter, the inteſtate, a note, 
whereof the following is a copy : © Ten days after the ſhip, 


* Governor Parry, myſelf matter, arrives at Liverpool, I pro- 
1 4 a 50 miſe 


# 
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« -miſe to pay to Mr. T. Cutter the ſum of thirty guiney, 


provided he does his duty as ſecond mate in the faid {hip fraq. 


hence to the port of Liverpool. King ſton, July 31it, 1-94," 
The ſhip, Governor Parry, failed from Kinz/lon on the 2d of 
Auguſt, 1793, and arrived in the port of Liverpool on the gh 
ef October following. T. Cutter went on board the ſaid ſhi 
on the 31ſt of July, 1793, and failed in her on the 2d day d 
Auguſt, and proceeded, continued, and did his duty as fe. 
cond mate in her from A:ng/ton until his death, which haz. 
pened on the 20th of September following, and before the 
ſhip's arrival in the port of Liverpool. I he uſual wages of 
a ſecond mate of a ſhip on ſuch a voyage, when fhipped ty 
the month out and home, is four pounds per month: but 
when ſeamen are ſhipped by the run from Jamaica to En. 
land, a groſs ſum is uſually given. The uſual length of 
a voyage from Jamaica to Liverpool is about eight weeks, 
Pra Curran We cannot collect that there is any cu. 
tom prevailing among merchants on theſe contracts: and 
therefore we have nothing to guide us but the terms of the 
contract itſelf. This is a written contract, and it ſpeaks 
for itſelf. And as it is entire, and as the defendant's pro. 
miſe depends on a condition precedent to be performed by 
the other party, the condition muſt be performed before the 
other party is entitled to receive any thing under it. It has 
been argued, however, that the plaintiff may now recover on 
a quantum meruit : but ſhe has no right to deſert the agree- 
ment; for- wherever there is an expreſs contract the parties 
muſt be guided by it; and one party cannot relinquiſk or 


_ abide by it—as it may ſuit his advantage. Here the inteſtate 


was by the terms of his contract to perform a given duty 
before he could call upon the defendant to pay him any 
thing; it was a condition precedent, without performing 
which the defendant is not liable. And that ſeems to con- 
clude the queſtion : the inteſtate did not perform the con- 


tract on his part; he was not, indeed, to blame for not doing 


it; but ſtill, as this was a condition precedent, and as he 
did not perform it, his repreſentative is not entitled to re- 


cover. 


Yates, v. Hall, 
Mic. 'Ter, 

26 Geo. 3 P. R. 
x Ter. K. . 73. 


ſaid day, & c. one Edward Macatter, a ſubject of the 3 
ny 1 9 | a 


A promiſe by a captain of a ſhip on behalf of his owners, 
when the ſhip was taken, to pay monthly wages to one of the 
ſailors, in order to induce him to become a hoſtage, is bind- 
ing on the owners although they abandon the ſhip and cargo. 
— Fhe declaration ſtated, that at the time of the capture 
thereafter mentioned, to wit, on the 29th May, 1780, there 
was an open war between Great Britain and the United States 
of North America. That, at that time, the plaintiff was 3 
ſeaman on board a ſloop called the Saville, the property of 
the defendant, at the wages of 4/. per month. That on the 
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gates of North America, and commander of the Black Pri- 
5 Cutter, captured the Saville. That in conſideration that 
the plaintiſt, at the requeſt of the defendant, would become 
one of the hoſtages of the faid Edward MHacatter, for ſecur- 
ing the payment of a large ſum of money, agreed by the 
maſter of the Saville to be paid for the ranſom thereof, with 
her cargo, the defendant promiſed to pay him the like wages 


| of 4/. per month for every month that he ſhould be detained 


as ſuch hoſtage. That the plaintiff, confiding in the defend- 
ant's promiſe, became one of the hoſtages, &c. and was de- 
tained in cuſtody as ſuch hoſtage for three years and ten 
| months; by reaſon whereof, &c. the defendant became liable 
to pay to the plaintiff 184/. & r. The defendant pleaded the 
general iſſue.— Phbis action was tried at the fittings after 
Hilary Term laſt, before Lord Aansfield, at Guildhall, 
when a verdict was found for the plaintiff, ſubject to the 


opinion of the Court on the following caſe:— "That 


the Saville was, on the 29th May, 1780, captured on a 
voyage from Guernſey to Liverpool, by the Black Prin- 
ceſs Privateer, Edward Macatter, commander, belonging to 
the United States of North America, and ranſomed for 4000/. 
and the following ranſom bill given, &c. (prout. }) That to 
induce the plaintiff to conſent to be a hoſtage, the captain 
| agreed with him, and engaged for his owners, that he ſhould 
be paid wages at the rate of 4/. per month, ſo long as he was 
detained a hoſtage 3 to which the plaintiff conſented ; and, 
in conſequence thereof, he was detained as a hoſtage till the 


27th Auguſt, 1783. The defendants, owners of the ſhip, 


difputed the payment of the ranſom bill, as being more than 
the value of the ſhip and cargo, which occaſioned a ſuit to 
be brought in the name of the hoſtages, in the high court 
of admiralty of England, againſt the defendant, to compel 
the payment thereof; which ſuit was diſmiſſed. "That an ap- 
peal was brought to the high court of delegates againſt the 
ſaid judgment; and the ſaid judgment was, by the court of 


delegates, affirmed {prout, Q. That the net proceeds of 


the thip and cargo were paid to the captors on the 13th Au- 
guſt, 1783.” Tar QuesTION for the Court was, © WIHE- 
THER the plaintiff was entitled to recover in this action?“ 
The caſe was fully argued, and the Court took time to con- 
der. After which the Court { Buller J. diſſentiente gave 
judgment for the plaintiff. . | 
Wiltes, J. This is a very hard caſe; the action ought 
to be ſupported if poſſible. The plaintiff became a hoſtage 
at 40. per month. This contract was then ſuppoſed to be for 
the benefit of the owner; and there is no fraud on the part 


of the captain. The plaintiff was not compellable to become 
a hoſtage, but voluntarily engaged himſelf, He continued a 


priſoner for above three years; the net produce of the ſhip 


and 
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and cargo was not paid to the captors till 1783; for the cut 
by the captors in the name of the hoſtages was not decide; 
in the admiralty court till that time, till when he was no 
entitled to his diſcharge. The admiralty court thought thi 
the captor could not recover more than the value of the ſhin 
and cargo, becauſe, by the civil law, the delivery of the fh 
and cargo is a dilcharge of the ranſom bill, and of the lf. 
tage, who is only a tecurity that a ranſom bill ſhall be Paid, 
But this contract of the captain is a collateral one, in which 
he has {ſtipulated for himſelf and his owners. I & ut in 
that in every caſe the captain can bind his cauners beyond the vil 
of the bi D 0 14 ca Ago, for it he con!d he might rum thein at ain 
711770 e but I chink there are ſome inſtanges where he can, and 
I think this is one. Lord Aangſiclil's words, reported in Crater, 
639, ante, vol. I. 284, 285, are very ſtrong. Fide Molloy, vol.1, 
40. 2. c. 1. J 10. The owner ſhall anſwer the act of the maſter 


generally; but if he take up money beyond what is neceflary, 
the owner hall not be bound, but the maſter himſelf. IVil 
put this caſe: Suppoſe a ſhip be driven into a foreign port, 
aud a thorough repair become necęſſary, that the maſter di- 
rected ſuch a repair, which amounted to more than the value 
of the flip; in that caſe would not the owners be liable? l 
think they would. I will put another caſe: Suppoſe the thip 
and cargo had been ſold for half their value only, by a fil 
in the market, would not the owners have been {till 
1 


liable, and could not the plaintiff have recovered! | 
have no doubt of it. This is a 624 fide contract; 


and, under all the circumſtances, tliis is a reaſonable 
cugagergent of the maſter's, with a view to benefit the 
owners; and I think the piaintiF is entitled to recover. 
ASHHURST, J. We are not to conſider. whether it were 
expedient or not to enter into this contract. The maſter was 
the only perſon at the time who had a right to decide; the 
owners had entruſted the ſhip to his management ; he was 
their agent, and thought he was acting for their advantage 
when be ranſomed the veſiel. It was neceſtary that an hoſtage 
ſnould be given, and the maſter had no right to throw tie 
ens on any of the crew. againſt their will. To induce the 
plaintul to become ſo, the captain entered into this contract. 
The plaintiff confidered that the captain was bound by it; 
then is it valid and binding in law? As a general poſition, It 
is clear that the owners are bound by the contract of the ma- 
iter : this may be collected from the 7 Geo. 2. c. 15. which 
has provided ſor the fecurity of the owner in the caſe of em- 
bezzlements. Before that ſtatute, owners were liable for the 
embezzlement of the maiter or mariners to zy amount. 
Ihen it would be ſtrange to ſay that the owners before the 
ſtatute ſhouid be anfwerable even for the fraud and miſbe- 
haviour of the mater, and not for his contracts bon ji! 
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Y made. Roccus ay 6 it down as a rule, No. 32, That in all 


W {cs owners are bound by the contracts of the maſter. But 
IF :: his been contended that owners are not bound beyond the 
W luc of the ſhip and cargo; but there is no authority that I 
| now of to warrant this poſition to ſuch an extent. There 
re only two exceptions to the general rule, that the owner 

is bound. One is in the caſe of hypothecation, the other in 
the caſe of a ranſom bill. As to the firſt, in truth the owner 
is not bound at all, the lender knows nothing of the owner, 
he gives credit to the ſhip only; from the form of the con- 

tract, he cannot go beyond the value of the ſhip, 6 Med. 79. 
1 Salk. 35. As to the ranſom bill, it was determined in the 
cafe of Helly and Grant, Trin. 23 Geo. 3. that the owners 
were not liable beyond the value of the ſhip and cargo. I 
was not preſent when that caſe was decided, but I do not 
E mean to difſent from the determination. In tranſactions of 
| this kind between perſons of different ſtates, it is for the ho- 
nour of nations that theſe contracts ſhould be invariably per- 
formed. The captor has it in his power to uſe the crew in 
what manner he pleaſes; they have the idea of liberty before 
their eyes, and would probably make any agreement ta be 
free, and therefore would not hefitate to contract beyond the 
value of the ſhip and cargo, to the ruin of the owners. But 
25 it is, No one can be hurt: the owners cannot, becauſe they 
have the liberty of abandoning their ſhip altogether ; the 
captors cannot, becauſe they receive the {hip and cargo. 
Then, if this cafe has nothing to do with hypothecation or 
ranſom bill, it is a mere caſe of contract. The conſideration 
at the time was oſtenſibly for the benefit of the owners; the 
maſter was entruſted with the ſhip and all its concerns; he 
Judged it to be for their benefit, and the hoſtage regarded the 
captain as a perſon competent to engage for his owners, and 
could not tell that it was not for their advantage. It is a good 
conſideration, if it either import to be a benefit to the perſon 
for whom the thing is done, or a loſs to the party who does 
it. Here it was for the benefit of the owners. Is there any 
thing in the nature of the contract which thould prevent the 
owners from being perſonally liable? In actions for wages 
they are clearly liable, and no queſtions about the value of 
the ſhip are ever aſked. This contract being ſubſequent to 
the capture, is totally unconnected with any qusſtion about 
tne lols of wages on account of the loſs of the thip. Upon 
the whole, as this was a proper ſubject of contract, as the 
conſideration was meritorious, as it was made by a perſon 
having a competent authority to contract, as there was no 
collufion between the parties, and the ſailor entered into the 
contract on the faith of the perſon, and not of the ſhip, there 
15 nothing in juſtice, reaſon, or law, to prevent the piainut 
recovering. 
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Gienar r. Meyer, Foreign ſeamen at a foreign port enter into articles wi;, 


Hil. Ter. 


36 Gco. 3. C. B 


the maſter, who is alſo a foreigner, for a voyage on bond: 


2 lor. Llacl. bo; foreign ſhip, and thereby agree, amongſt other things, n y 


the full month commencing from the day of the date * 


inſtitute any ſuit againſt the maſter in foreign countries, 9 
cite him before any judge or magiſtrate, but that they wil 
abide by the maritime code of their own country, and the a0. 
judication of their own courts. Having made this agrece 
ment in their own country, they cannot maintain an action 
in England againſt the maſter for wages, though the ſhip and 
cargo be confiſcated in an Z7g/;h port, and the voyage there. 
by ended.— This was an action brought by a Dutch ſeamnn 
againſt the maſter of a /Iutchhip for wages. The plaintif 
entered on board the thip at Rotterdam, on a voyage from 
thence to Barcelona, and back again from Barceſnna to Rette. 


dam. In Auguſt, 1793, the ſhip failed from Rotterdam for 


Barcelona, where the delivered her outward-bound cargo, and 


took in another, with which the ſailed for Rotterdam, but on 


her return was ſtopped by an Vugliſb ſhip of war, brought 
into port, there detained a con{idcrable time, and afterwards 
Told. On that occaſion, the commiitoners appointed under 
the act 35 Ges. 3. c. &0. to regulate Dutch property, called on 
the defendant to deliver in accounts of the wages due to the 
mariners, in order that they might be paid out of the proceed: 
of the ſale. The defendant accordingly made out a certil- 
cate of the wages due to the plaintiff, but calculated them as 
due only for the voyage from Parcelona to London, in conſe- 
quence of general directions from the commiſſioners to tlie 
maſters of all Dutch ſhips detained, not to reckon them upon 
the whole time from the failing of the ſhip from the firſt port, 
but from the port where the cargo which was on board at the 
time of the detention was taken in. The ſhip had been out 
from Rotterdam twenty-tour months and ſeven days, eighteen 
months and ſeven days of which time were allowed for by 
the commifſioners, and this action was brought to recover 
the wages due for the remaining ſix months, for the voyage 
from Barcelona to Rotterdam, the freight of which the de- 
tendant admitted he had received, but inſiſted that he was 
not liable to be ſued in this country, and that the plaintitf 
ought to reſort to the courts of Holland for his remedy. 
T his objection was grounded on the ſhip's articles, which, 
as tranflated from the Prtch, were in the following terms: 
% We, the underwritten officers and mariners, acknow- 
ledge to have hired ourſelves in the ſervice of the ſhip Gs 


 tharina Quirina, commanded by Captain Hendrick Moyer, now 


lying at Rotterdam, and deſtined to Barcelma, aud all {uch 
places, bays, and ſea-ports, as the captain may deem molt 


expedient to his owner's intercſt, for the monthly wages 


agreed on, and here-under ſpecified, and to ſail with convoy) 


and 
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and the voyage to end and be completed when we ſhall have 
returned with our ſaid thip to this city, or in any ſca- port of 
this country, and that the cargo on board be unladen, and 
we duly diſcharged by our ſaid captain. But in caſe that one 
or more complete voyages be made out of the country, the 
captain ſhall, at every ſecond place of delivere, fecure to us 
two-thirds of our wages, by an order on his purter or corre- 
ſpondent reſident here, and the remaining third on the di- 
charging and paying off the crew. But if the captain ſhall 
be © chliged to touch at different places, and “ mall there 
load or unload ſome goods, it is not to be conſidered as the 
performance of perfect voyages.“ There then followed 
ſome regulations reſpecting the diſcipline of the {hip, and 
afterwards the following article:“ None of us ſhall inſtitute 
© any fuit againſt the maſter of the ſhip in foreign countries, 
or cite him before any judge or magiſtrate, but ſhall 
from thenceforth be bound to abide by the ordinances of 
the maritime code of this city, and the adjudication of 
the noble court of Holland.“ Laſtly, we the underwritten 
reſpectively, and each for himſelf, acknowledge, that we 
have bound ourſelves under the herein-before ſpecited 
conditions, and that we have now. received one month 
in adyance of our ſtipulated wages, and have ſubſcribed 
theſe with our uſual ſignatures : done at Rotterdam the 29th 
of Auguſt, 1793. Ihe chief juſtice was of opinion at 
the trial, that as the plaintiff had agreed by the articles 
not to fue the maſter in any foreign country, the action 
could not be maintained; his lordſhip therefore directed a 
non-ſuit, ſubject to the opinion of the Court, on the facts 
above ſtated. 

PrR CURIAM. Although no perſons in this country can 
by any agreement between themſelves exclude themſelves 
from the juriſdiction of the king's courts, and though it muff 
be admitted that contracts are tranſitory, and that a perſonal 
action follows the perſon, and that the contract in queſtion 
is of ſuch a nature, as to be agreeabie to our laws, yet hers 
the parties, who are foreigners, bind themſelves, in their own coun= 
try, n:t to ſue in any other, and æuben by ſuing here they put the 
vefendant under an intolerable hardſhip, we ought tolook into the 
contract, in order to ſee what effect it would have, and how it 
could be enforced in the country where it was made, that we 
may not do any thing here unjuſt or contrary to the laws of 
that country. Now it appears to be good according to thoſe 
laws, or at leaſt, as there is no evidence to ſhev that it is not 
good, we mutt preſume it to be fo. Ihen the firſt thing 
that ftares us in the face is, an agreement that they will not 
reſort to our laws. There is nothing unreaſonable in this; 
te parties are domiciled in Heſlund, the contract is to per- 
form the whole voyage ending in Heiland, and to feek their 

x remedy 
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reniedy | in their own courts of juſtice. As a maritime cn. 
tract, it is clearly a beneficial one, as it creates an addition; 
tie on the ſeamen not to leave the ſhip in any part of the 
voyage. Then if the contract be agreeable to the Jaws of H. 
land, what are the particular circumſtances of the caſe? Ihe 
ſhip and cargo are ſeized, but the men are not made priſon. 
ers, but are at liberty to return to their own country. Now 


ſituation, if after the ſhip and cargo were confiſcated, he vn 
to be ſued in a foreign country for wages for a voyage, the 
proceeds of which might be either remitted, or on board the 
thip fo confiſcated : the effect of it might be to cauſe him © 
lie in a foreign gaol, perhaps for life. It, ſeems, therefore, 
more reaſonable, to ſend the parties to their own country, 
there to purſue their remedy. Rule diſcharged, 


Chandlery, But if a ſeaman belonging to a merchant ſhip, which is at. 
, Grieves, , ticled for a certain voyage, be prevented from performing tie 
®B in C.B. Hil, holev by being difabled by a ident happening 
„ * who evoyage by being diſabled by an accident happ ening in 
2 len Black. (ob. the courſc of his duty; he is entitled to wages for the w hole 
5 voyage.— li is was an action of aſſumpſit for aſeaman's wages, 


'The facts of the cafe were, that the plaintilf was a feammn 
on board a thip, which was articled for, and tailed upon 2 
voyage from London to Honduras, from thence to Phila. 
p=s Phia, in North America, and from thence back again to He. 
land. The articles were drawn in the uſual form. While 
the ſhip was in the Bay of Honduras, the plaintiff received ib 
violent a blow, from a piece of timber accidentally falling 
upon him while he was on board, that he was entirely difabled 
trom doing any duty whatever, On the arrival of the 2 
at Philacdlelphiu, he was put on ſhore, and there left, and Þ: 
wages paid him up to that time, but this action was brought 
for the whole wages, including the remainder of the voyage, 
viz. from Philadelphia to England. The jury having found 
a verdict for the plaintiff's wages, a rule was granted to thew 


trial granted; ; and after cauſe thewn, THEk Cour ſaid, that 
the law marine ought to be followed in the conſtriction of 


courts of. admiralty, whether, according to the uſage there 
adopted, a diſabled ſeamen in fimilar circumſtances would be 
entitled to wages for the whole voyage, or only up to the 
time when he was fo diſabled? 

AFTERWARDS, the counſel for the defendant ſtated, that 
in purſuance of the direction of the Court, an enquiry had 
been made as to the uſage of the admiralty, and that in every 
inſtance there to be found, a feaman difabled in the cturſe ＋ 
His duty, was holden to be enlithed to wages for the whole vage, 
though he had bt performed the whole, in conſequence of © which 


the rule was diſcharged, 
The 


it is obvious, that the maſter would be placed in a very cruel 


cauſe, why the verdict ſhould not be ſet aſide, and a new | 


the contract, and they directed an enquiry to be made in the 
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The 37 Geo. 3. c. 73. having prohibited more than double r 55 b. Lacy. 
1 | | : n i}. Cer. 
monthly wages being given to ſeamen coming from the . 85 
> Py * o 4 4 5 3 
I:dies, unleſs the captain be ſpecially licenſed to give a 2 H Bl. 57. 
greater rate by the chief officer of the port; 4 general licence : 
by ſuch chief officer to a captain, 10 procure inen en ſuch 44 


11S «as he can,” 77 vid. —The 3d tection of ſtat. 37 Geo. IJ» 1 
c. 52. enacts, that no maſter or commander of any Britifh 10 
fhip, which ſhall fail for any port in Great Britain, ſhall hire 1 

: . 


or engage any ſcaman, mariner, or other perion, at any port 
or place within his Majeſty's colonies, or plantations in the | 
Il et Indies, to ferve on board any fuch ſhip at greater or +58 
more wages, or hire for ſuch ſervice, than according to 
the rate of double monthly wages; ne the governor, chief ma- 
rule, colleftory or compi roller of ſuch part or place, ſuall think 
that more 0%ght to be given, and do end fhall accordingly authe= 
riae and direct the ſame to be given by awriting under his hand 
that then and in ſuch caſe the maiter and commander mall 
be at liberty to pay, and the ſeamen to receive, ſuch greater 
or higher wages as fuch governor, &c. ſhall direct as afore- 
ſaid; and all contracts, bonds, & c. contrary to the meaning 
of the act, ſhall be null and void; and the maſter of ſuch 
(ip entering into ſuch contract, {hall forfeit 100/.-—in this 
| cale the defendant had agreed to give the plaintiff more than "x 
double wages, under the following licence: m ¹,,,,˖ pariti 7 
* //:/Iicreland---W hereas it appears to me G. M. Eſq. Ciffer 
« Riitdorum and chief magiitrate in and for the pariſh of 
& 1/;/moreland, by the oath of L. Lacy, maſter of the thip 
“ S124, now lying at anchor in the harbour of Savannuln- 
nar, in the faid pariſh, and bound thence to the port cf 
* Londen, in the kingdom of Great Britain, that he cannot 
* engage ſeamen to carry his ſaid ſhip home at the rate al- 
* lowed by law. "Theſe are therefore to licenſe and permit 
* the ſaid L. Lacy, to procure men on ſuch terms as he can 
* to navigate his ſaid ſhip, now loaded and ready to depart 
* with the convoy for Pritain. Witneſs my Hand, Oc. Sc.“ 
On the trial of an action brought by the plaintiff, to recover 
tle wages agreed upon, the defendant objected, that the 
Paintit could not recover upon the agreement, inaſmuch as 
ne lum agreed for was above the rate of double monthly 
wages, and the contract having been made under a general 
hcence to the captain, to give according to his diſcretion, 17+ | | -þ 
fread if a licence regulating the preciſe ſum, was tliere fore void. | 
Lord E Dox, Ch. J. being of opinion, that it was the in- 
tention of the legiſlature, with a view to prevent exorbitant 
wages being given, to deprive both the maſter and the ma- 
imer in ſuch caſes, of the power of exerciſing their diſ- 54 
cretion, and to place the regulation of the price of wages in f 
de hands of the chief officer of the port, 2% og therefore 
0 (pecify in the licence the rate of wages allowed by him, _ | 
| uite we 


rr 


448 55 Ships aͤnd Seamen. 


fuited the plaintiff. It was afterwards moved to ſet aſide thi 
nonſuit, on the ground that the licence was ſufficiently wit 
the meaning of the act, the chief magiſtrate having, unde 
the exiſting circumſtances, felt it impoſſible to fix the rate d 
wages himielf, | 
But the Court were clearly of opinion, both on the policy 
and letter of the act, that the nonſuit was right, and that i 
it were other wiſe, every chief magiſtrate in the ports of the 
Maſt-India iſlands would have it in his power to annul the ad. 
Rule % refuſed. | 
White v. Willen, In aſſumpſit by a failor for wages, the declaration ſtated 


e x 85 it to be for wages, and the average price of a negro ſſae, 
33 5 earned “during a certain voyage from the port of Indi, to 
116. the coaſt of Africa, and from thence to the /7*/?- Indie; 


at the trial it appeared from the articles, that the voyage was 
« from the port of London, upon an intended voyage to the 
coaſt of Africa, for flaves, from thence to the Vest Indies ot 
America, and afterwards. to London in Great Britain, or to 


her delivering port in Europe; and no mention was made 


in the articles of the average price of a negro ſlave. The | ſol 
Court held, that the variance between the deſcription of the ſai 
voyage in the declaration and the articles was fatal, though 15 
the captain put an end to the voyage in the We Indies, and 0 5 
diſcharged the crew there; and though the deſcription of the 5 
voyage in the declaration was under a /ci/icet ; and they held ; 
alto, that the contract for the average price of a negro flare, 5 
in addition to the wages was void, not being included in the . 
articles according to the 2 Ceo. 2. c. 36.—This was aſſumpft. = 
The iſt count of the declaration ſtated, “ that heretofore, "8 
to wit, on, &c. at, &c. in conſideration that the plaintiff on 1 
1q the retainer and at the ſpecial inſtance and requeſt of the de- 1 
4 fendant, would enter himſelf and ferve as chief mate, of and 15 
\ | on board a certain ſhip called the S$zva/l9ww, whereof the de- 0 1 
1 fendant was maſter, during a certain voyage, to wit, a cer- - 
q tain voyage “ from the port of London to the coaſt of Africa g ws 
I and from thence to the Vet Indies,“ which the ſaid ſhip was ws 
j then about to make, during which ſaid voyage, certain negro FR 
} 11 | 5 6 =; : 4-170 tie 
aves were intended to be purchaſed on the coaſt of 4jrica, 3 
| and to be carried and conveyed from thence in the ſaid {up ha 
f | | to the , Indies, and there, to wit, in the Weſt Indies 110 
ö aforeſaid, to be fold, he the defendant undertook and pro- his. 
| miſcd the plaintiff to pay him at and after the rate of G. by Xa? 
| the month, for each and every month during the ſaid voyage, the 
4 and alſo fo much money as Jhould be the average price, at Fg 
4 and for which one of the ſaid negro flaves, ſo to be pur- 11 
| chaſed, carried conveyed, and fold as aforeſaid, ſhould be hoy 
4 | 5 ſold in the We} Indies aforcſaid;” it then averred that the wg 
| Plaintiff did enter himſelf as chief mate, and that the ſhip Y 


tailed from Loudon, on her ſaid intended voyage,“ * 


r . 
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| 5 thence to the Net Indies aforeſaid, and there, to wit, at the 
Weft Indies aforeſaid, afterwards, to wit, on, &c. completed 
and ended the ſaid voyage, the fame having continued a long 


$ plaintiff ſerved as chief mate during the faid voyage; that 
divers negro ſlaves were purchaſed on the coaſt of Africa, 
and carried to the Veſt Indies, and there fold, and that the 
| average price for which they were fold was 53 .; that b 
| reaſon of theſe premiſes the plaintiff became liable to pay 66/. 
in reſpect of the monthly wages, and 53/. as the average 
price of a negro ſlave. The 2d count ſtated the defendant 
to have promiſed “ that over and above certain ſums of, 
money, at and after a certain rate by the month, then and 
there agreed to be paid by the defendant to the plaintiff, in re- 
| ſpect of his ſaid ſervice during the ſaid laſt- mentioned voyage; 
he the ſaid defendant would pay to the ſaid plaintiff, ſo much 
money as ſhould be the average price, at and for which one 
of ſuch negro ſlaves to be purchaſed, carried, conveyed, and 
fold, as laſt aforeſaid, ſhould be ſold in the 2 Indies afore- 
ſaid;“ in all other reſpects it reſembled the iſt count. There 
were alſo counts in indebitatys afſumpfit for wages, work, and 
labour, money paid, had and received, and on an account 
E tated. Plea, Non aſſumpfit. ; 

At the trial before Lord EL DON, Ch. J. it appeared on the 
production of the ſhip's articles that they were entitled, 
Articles of agreement between the maſter, officers, ma- 
riners, ſeamen, and ſeafaring men of the ſhip Swalloqv, 
bound from the port of London, upon an intended voyage to 
the coaſt of Africa, for ſlaves, from thence to the Wet 
Indies, or America, and afterwards to London, in Great Bri- 


of wages inſerted in them, agreed with that claimed in the 
rſt count, but no mention was therein made of any ſum of 
money to be paid to the plaintiff, as the ayerage price of a 
negro flave. It was then proved that the chief mate on board 
of ſhips employed in the flave trade, uſually receives in ad- 
dition to his wages the average price of one or two negro 
faves according to his contract, provided he does not miſbe- 
have himſelf, and that in this caſe the defendant had agreed to 
allow the plaintiff the average price of one negro ſlave beyond 
his wages. It was alſo in eyidence, that the captain on his 
arrival in the g Indies, broke up the voyage and diſcharged 

e crew. Two objections were made to the plaintiff's re- 
covery; 1ſt, that as the 2 Geo. 2. c. 36. had provided that 
al agreements for wages between captains and their crews 
ſhould be made in writing, the contract for the average price 
of a negro flaye could not be ſuperadded to the articles: 

Ver V. 7 29 | 2dly, 


# he courle 8 .proceeded to Africa aforeſaid, and om 


ſpace of time, to wit, the ſpace of eleven months;“ that the 


fain, or to her delivering port in Europe” and that the rate 
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2dly, that there was a material variance between the de. | corp 

ſcriptions of the voyage in the declaration, and the evidence, ile 

A verdict was found br the plaintiff, with liberty to the ct.. app 

fendant to move for a nonſuit. A rule % for that purpiſt y 1 

| having been obtained, and cauſe ſhewn, Lord Er.9ox, Ch, |, pre! 
: I was rather of opinion at the trial, that this voyage was and 
capable of being repreſented merely as a voyage from Ln pre 
0 to Africa, and from thence to the Weft Indies : and thi „ 
although the voyage deſcribed in the articles was a voy: Up: 
5 from the port of London to Africa, from thence to the % cert 
bi Indies or America, “ and afterwards to London, in Grat | at 
* Britain, or to her delivering port in Europe, yet thut 1 
i the latter part of the deſcription was not binding in 1 5 
1 caſe in which there was no delivering port in Cure, the 4 f 
4 captain having broken up the voyage in the Vt Indies, ac- ” A 
5 cording to the option which ſeemed to have been vetted in tt eh 
him. I doubted whether it was not a contract in the alter. * 

native; and if fo, whether it was not ſufficient to deſcribe | nant 

that voyage which had really taken place (1). I am now him 

however, inclined ſtrongly to a contrary opinion, and think Nor 

that the declaration ſhould have ſpecified the agreement as it mad 

was ſtated in the articles. The contract in the alternative ing 

ſhould have appeared upon the record, and the fact of the may 

q voyage having terminated in the We Indies ſhould have been BN what 
4 averred. And this will be found to be the more nece ſſary, i duty 
1 8 we attend to the policy of the varicus acts of parliament, the 
b which have provided different forms of articles for different whe 
3 voyages. With reſpect to. the additional perquiſite of the ſt; 
3 1 average price of a negro flave, it is impoſſible to conſider it in tern 
| any other light than that in which it was conſidered in H Tho 
v. De Taftet, ante, vol. IV. p. 321, namely, as wages. It ite 174 
1 legiſlature have decided that all agrecments for wages ſhall Cay! 
7 be in writing, and the practice be not to put in writing con- fort 
| tracts for the price of one, two, or more ſlaves; that practice, ra 
ere 


4 if allowed to prevail, may be niade the means of evading the 
a proviſions of the act. HEA r J. It is not ſufficient for the On 


a | plaintiff to ſtate in his declaration © a certain voyage,“ as tle ralty 
conſideration of his wages; but he mult ſpecify what that ſery 
| voyage was. Rooks J. Of the ſame opinion. Rule abſolute. give 
U r Tubby, | 1 he power of IMPRESSING ſeamen, ed. faring men, and reſt 
; wes og B. R. Perſons whoſe occupations and callings are to abort in naty 
q club. $12, Veſſels and boats upon rivers, is founded upon immemoria uſage? ledg 
I But there may be a legal right of exemption upon che am! ſtru 
| foundation.—A. rule nie having been obtained for an habeas — 
| 3 g _ | gn ge offic 
1 ; (r) See Layton v. Pearce, ante, vol. I. p. 306. Churchill v. Wilkins entr 
7 iid. 305. Tate v. Wellings, under title USU&Y, Infi a. lops 
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E corp1s to bring up the body of one 7ehn Tubbs, an impreſſed 
E (lor; cauſe was ſhewn, and the facts upon the affidavits 
appeared to be as follow: Lieutenant Tait, being empowered 
by warrant from the admiralty in the uſuil form, © to im- 
preſs ſeamen, ſea-faring men, and perſons whoſe occupations 
and callings were to work in veſſels and boats upon rivers,” 
preſſed the def-ndant Tubbs a waterman, at that time employed 
i navigating a ſhip in the river Thames below Graveſend. 
Upon which 7, produced and ſhewed him the following 
certificate: Fheſe are to certify to whom, &c. that eh 
« Tubbs is duly admitted a walerman of the city of London, to 
attend upon the lord mayor and aldermen of the ſaid city 
ben and as often as he fhall be requiret ; of which all per- 
* ſons, empozwered to impreſs men into his Majeſty's ſervice, 
« are Wired to take notice; for that by ſuch admiſſion he is 
« exempted from being impreſſed, or compelled to ſuch ſer- 
vice.“ Signed V. Dawſm, water-bailiff.—The lieutes 
| nant, notwithſtanding this certificate, took Tubbs, and ſent 
him on board the Congue/ladore, a guard-ſhip, lying at the 
Nore. In ſupport of the motion, Dan, the city water-bailiff, 
made affidavit, © that there were 7hirty-one watermen belong- 
ing to the lord mayor, whoſe duty it was to attend the lord 
mayor when required, as mentioned in their certificate; and 
mat Tubbs was one. — One Hill made affidavit, “ that the 
duty of the city watermen was, to attend the lord mayor on 

the river to courts of conſervancy, and on other occaſions, 
when the duty of his office called him on the river.“ Four 
inſtances were produced, taken from the city, books, of wa- 
termen having been diſcharged who had been impreſſed, viz, 
Tomas Kemp, in 1761, Thomas Walker and Henry Cutter, in 
1746 or 1747, and Richard Underhill, in 1745. And afh- 
davits were made by ſeveral of the city watermen, ſetting 
forth, © that they had always heard: and been informed, that 
the certificate of their being ſuch, had always been conſi- 
dered as a ſufficient protection againſt their being impreſſed.”? 
On the other hand, Mr. Steven, the ſecretary of the admi- 
rlty, made affidavit, * that during teen years that he had 
ſerved in the admiralty office, the nge had always been to 
give inſtructions to officers employed in the impreſs ſervice, 
reſtraining them from preſſing perſons of particular denomi- 
nations and deſcriptions z but that, to the beſt of his know- 
ledge and belief, no officer was ever enjoined by ſuch in- 
ſtructions, from preſſing the ꝛuatermen f the lord mayor of Lone 
en, nor were they exempt on that account from being im- 
preſſed.” Thomas Fearne, one of the clerks of the admiralty- 
office, made affidavit, © that he had ſearched the books of 
entries containing all the orders for the. diſcharge of per- 
lopz impreſſed ; but that of the four perſons named in the af- 
G g 2 fidavits 
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fidavits in ſupport of the rule, he could only find the ent 
of the diſcharge of Richard Underhill, which was as follow; 
© To Sir Robert Wilmet.—Sir, I have laid before the lor! 
© commiſſioners of the admiralty your letter of this days 

date, requgſting the diſcharge of N Underbili, one oi 
the watermen belonging to the lord mayor; and in anſwer 
thereto, am commanded to acquaint you, that he gd 
able ſeaman to ſerve in his room ; but in regard to your applica. 
tion in his behalf, they have ordered him to be diſcharged 
without that expence. Auguſt gth, 1744. It was con- 
tended againſt the rule on two grounds. 1ſt, That it was a 
matter of great doubt, whether, if this exemption could be 
ſupported at all, it could be founded on any leſs authority 
than an act of parliament. 2dly, If it could be warranted 
by uſage or preſcription, whether there was ſufficient eu. 
dence to ſupport the uſage in this cafe. The. recorder ef 
Londen IN SUPPORT OF THE RULE ſtated that the ground of 
the application was, that the defendant being retained as the 


a «a a a & 3a 


 #nGwn public officer of the chief magiſtrate of the city of Lone 


don, to be attendant on lis perion in the execution of a public 
truſt, was privileged from being taken out of that ſervice 
by any power whatſocver. That this exen;4tion was founded in 
age and utility, and that they claimed it as a matter of right, 
—Lord MANSFIELD, Ch. J. Ihe city do not aſk or take the 
exemption of this man as a favour, but inſiſt upon it as 4 
right; and in a manner in which they never inſiſted upon it 
before. And the admiralty, jealous of new rights of exemp- 


tion being ſet up, would not grant it as a right. The real 


queſtion between them is, therefore, Whether there is a /ga! 
right of exemption or not? The power of preſſing is ſounded 
upon immemorial uſage, allowed for ages: if it be to founded 
and allowed for ages, it can have no ground to ſtand upon, 
nor can it be vindicated or juitified by any reaſon, but the 
ſafety of the ſtate: and the practice is deduced from that 


trite maxim of the conititutional law of England, © that pri- 
vate miſchief had better be ſubmitted to, than public detri- 


ment and inconvenience ſhould enſue.” To be {ſure there 
are inſtances where private men mult give way to the public 
good. In every caſe of preſſing, every man muſt be very 
torry for the act, and for the neceſſity which gives rife to it. 
it ought therefore to be exerciſed with the greateſt modera- 
tion, and only upon the molt cogent neceſſity. And though 
it be a legal power, it may, Ike many others, be abuſed m 
the exerciſe of it. A bailiff may execute legal proceſs in ſuch 
a manner as the court would commit him for: in like man- 
ner, the power of preſſing may be abuſed ; as by preſſing the 
watermen of the lord mayor whilſt they are in the act of row- 
ing tum in his barge. And many other inſtances might = put. 

—bemg 
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= —Being founded on immemorial uſage, there can be no 
doubt but there may be an exception out of it, on the ſame 
E foundation, upon immemorial uſage. I therefore lay out of 
the caſe all that has been ſaid upon the neceſſity of an act of 
parliament to create an exemption; and likewiſe, all that has 
been mentioned relative to the doubt ſtated of the power of 
the crown to exempt by charter. If it were at all neceſſary 
do go into that queſtion here, it might be ſufficient to ob- 
fſcrre, that all the rights of the city have been confirmed by 
20 of parliament. —But what has been approved by imme- 
| morial uſage allowed by ages, is always ſuppoſed to have had 
n good beginning. Therefore, if the exception or exemp- 
tion ſtand upon that ground, it is as good as the inſtitution 
!(elf. The only queſtion upon what appears before us, is, 
« WHETHER, in fact, there is evidence of ſuch uſage as a 
matter of right?“ I ſay, as a matter F right : for it is well 
known that many perſons have granted protections z many 
lave given badges to watermen, and have claimed that they 
{ould be exempt. Peers have done it; and queſtions in the 
[{ouſe of Lords have ariſen upon it. Members of the Houſe 
of Commons have retained watermen; and perhaps the lords 
of the Admiralty may have paid regard to applications made 
in behalf of ſuch men, anil may have diſcharged them. 80 
here, if the parties had cared to have made ſuch applica- 
tion, it might have been attended to and complied with. 
For, as a matter of favour, it is impoſſible to ſuppoſe the 
lords of the admiralty would have made a moment's heſita- 
tion or diſpute. But it is inſiſted on, and claimed as a Mat- 
ter of right. Let us ſee, therefore, whether this is an eſta- 
bliſhed exemption of right, Every exemption throws the bur- 
then the heavier on thoſe who are ſubject to bear it. There- 
tore, for their ſakes, as well as for the public ſervice, all 
exemptions ought to be examined and clearly ſet ont. In 
the firit place, i- dies nat appear from any law book, it does not 
afpear from any hiſtory, it has not been ſuggeſted at the bar, that 
there is, throughout the whole kingdom, any other exemption by the 
1mm law. When I ſpeak of exemption, | mean exemp- 
tion out of the deſcription : for to ſuppoſe the uſage extends 
to private gentlemen amuſing themſelves with yatchs, &c. is 
abſurd. Perſons liable, muſt come purely WITHIN THE DE- 
SCRIPTION of ſeamen ſea-faring men, Fc. He, therefore, who 


Comm ton 15 not to impreſs landimen, or perſons of Wy ther de- 
ſcription of life, but ſuch men as are deſcribed to be ſeaFaring men, 
Cc. Officers are not within the deſcription. It is a very 
ſtrong circumſtance, therefore, that there is in fact no other 
exemption ſtated or alluded to which reſts upon the common 
law. There are many exemptions by ſtatute : but they are 

| n grounded 


is nt coil hin the deſcription does not come within thg uſage. The 
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grounded upon conſiderations of public policy at the party. 
lar times of their being made; and upon the circumſtance of 
its being in fact better for the ſervice that the object of thok 
acts ſhould bt exempted, than that they ſhould be ſubje u 
be ' preſſed ; as, apprentices ;z landmen entering voluntarily; 
fiſhermen ; all foreigners; and in reſpect of theſe laſt men. 
tioned, the reaſon is very obvious: for, during the tine 


of a war, the act of navigation has been diſpenſed with, and 


two thirds of the crew of merchantmen have bcen allowed i 
be foreigners, Harpooners and others have been exempted 
A line has been drawn with reſpect to the age: and man 
other inſtances might be put. But the exemption of thok 
called the watermen of the city of London, is to be found in 
no ſtatute or common law book whatſoever. Let us ſe, 
then, how the uſage ſtands, upon the evidence now before 
the court: a certificate from the water bailiff is produced, 
the contents of which have been read; and in the aff» 


davits, apprehenſions are {tated of a reputed cuſtom that 
theſe thirty-one watermen are exempted from being in. 


preſſed. Four inſtances, and no more, are produced, which 
aroſe at different times; and in reſpect of which, this 2qui- 
vocal kind of fact is ſtated, that four perſons were preſled, 
and that upon application from the lord mayor to the admi- 
ralty, they were immediately, or ſoon after, diſcharged. But 
what the nature of the application was, whether eqre/e a3 
2 matter of favour, or demanded as of right, is not ſtated, I 
requeited as a matter of fayour, it would have been very eu. 
traordinary for the lords of the are to have refuſed i. 
Here the application is an application of right, by an order 
of court of the lord mayor and aldermen. As to three of 
the inſtances produced, it is not aſcertained what they were; 
nor is there any memorandum or mention made of them in 


the admiralty books. As to the forrth, the man had fo little 


idea of a /egal right to be exempted, that he offered to find an- 
other perſon to ſerve in his room: and this is the only inſtance 
where the Court ſees the manner of the application. On the 
other hand, very ſtrong circumſtances, as to what has been 
the uſage, ariſe from the inſtructions which are given to the 
ofſicers employed on the impreſs ſervice ; and which it would 
be unpardonable in the admiralty to omit. In theſe inſtruc 
tions, every {25217 and eſtabliſhed legal mode of exemption ; 
expreſsly taken notice of and ſet out. In addition to this, i 
is fworn by Mr. Stephens, in his affidavit, “ char there never 


was any inſtruction given not to preſs the watermen of the 


city of Londen.” If it were a legal right, the city ſhould have 
inſiſted on having that right taken notice of in the inſtruce 
tions. Even particular protections from the navy and vic. 
talling-oſſice are taken notice of, but there is no mention 0 


any protection from the lord mayor with reſpect to his was 
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termen. There is no inſtance of any officer upon the impreſs 


ſervice ever having paid any regard to a water-bailift”s certi- 
ficate, nor any cafe where the city has taken it up as matrer 
of right, or inſiſted upon it as ſuch in a court of juſtice. 
Therefore, to give my opinion upon the caſe as at preſent 
ſtared, and upon the mere fact whether is exemption as here 
claimed is not warranted by immemorial uſage, I cannot fay 
it is. At the ſame time this opinion is without prejudice to 
any future evidence to be adduced in ſupport of the claim, if 
any ſuch can be furniſhed. WILLESs, J. Two things 
have been mentioned in the argument of this cafe, which 
[ think it neceſſary to take notice of. Tir, That on 
the part of the admiralty it has been contended, that the 


crown by its prerogative cannot grant an exemption from 


being preſſed. As to that, I apprehend the crown can 
graut ſuch exemption, or at leaſt a protection from the 
duty impoſed. Becauſe in the crown alone lies the power 
of ifluing preſs warrants. In thoſe warrants, inſtructions 
are given to the officers not to impreſs any perſon pro- 
tected by the navy, victualling- office, &c. Even the of- 
ſicers themſelves grant proteCtions : a fortiori, therefore, if 
the officers and. inferior boards can grant protections, the 
crown by its prerogative is entitled to the fame privilege. 
Secondly, it has been inſiſted, that no authority leſs than an 
act of the legiſlature can grant an exemption. With regard 
to that, if the right of impreſſing was founded on an act of 
parliament, no authority lets than that of the legiſlature could 
exempt from it. But this right is founded on immemorial 
uſage, and though not ſpecially given by act of parliament, 


is recognized by many. Therefore, I am of opinion, there 


may be an exception to it upon the ſame grouud.—As to the 
claim of the pretent defendant, one objection is, that he is not 
entitled to the exemption, becauſe he was not in the actual 
iervice of the lord mayor at the time. But that is putting the 
queſtion upon a very great nicety indeed. He certainly was 
within the limits of the conſervaney, and ready to have ſerved, 
if called on duty. The principal point is, the nature of 
uſage ſet up in ſupport of the claim; whether in point of the 
fact, the evidence amounts to proof of an immemorial uſage. 
As to that, he thought the evidence very weak. In Charles 
the Second's time, upon a complaint by a peer to the houſe 
of lords of a breach of privilege in impreſſing one of his 
watermen, the houſe refuſed to vote it a breach of pri- 
vilege. I do not think there is any thing that ſufficiently 


points out the nature of this ſervice, or the uſage to be ſuch, 


as lays a foundation for the exemption and privilege ſet up. 
—ASHHURST, J. In a cafe of preſcription, any inſtance of 
alsing the thing as a favour, is ſtronger than an hundred in- 

| 8694 ſtances 
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1 ſtances of uſage, Here there is no evidence of its having in 
5 been allowed as a matter of right. Therefore I concur with | th 
FH the reſt of the court, in thinking that the exemption is nat | ba 
1 ſufficiently proved. Rule diſcharged. | ; in 
1 Richard _ It is not decided whether a landed eſtate will exemyt 4 un 
2 * 3. B. R. mariner from being preſſed, On a motion for an habeas orpu | th 
1 1 Slack. Acht. 251 to bring up Richard Good, being impreſſed to ſerve as a mai. ne 
A ner, on an affidavit, that he was in cuſtody, and had a landed | br 
| eſtate in poſſeſſion, of 261. per ann. freehold, and 20. per V: 
80 ann. copyhold. It not being ſworn that Good was no ſca faring an 
1 man, the Court deſired to have that point cleared up, if poſſible, be 
F- The next day the affidavit (being reſworn) ſtated him to be an 
x merely a ſhip carpenter, and never uſcd to go to ſea. Where. ch 
7 upon the writ was awarded. Upon ſuggeſting to the Court, 6} 
K that the heſitation in granting it yeſterday might be miſcon- ſhi 
I ſtrued, as if an objection from the property of the party | thi 
$ preſſed was not of itſelf ſufficient, it was declared by Deni | fa 
5 and Wilmot, juſtices F abſentibus Lord Mansfield and Foſter ), that ne 
1 the Court had given no opinion upon that point; but che v. 
5 | to have the affidavit amended, in order to avoid the queſtion, im 
F ep F J For, A ſea-faring man, ſerving the office of headborough, is not ret 
A 23 Geo. 3. k. R. thereby exempted from being impreſſed. — A rule was ob- rif 
5 5 Ter, Rep. 276. tained to ſhew cauſe why Fox ſhould not be brought up by ple 
i = habeas corpus, in order that he might be diſcharged out of 2 
x cuſtody of a preſs-gang, on an afhdavit ſtating that he was thi 
4 head-borough of the place in which he was reſident at the ha 
H time of his being impreſſed. Lord KrN VON, Ch. J. The | Wl 
T right of preſſing is founded on the common law, and extends of 
3 to all perſons exerciſing ſimilar employments with the defen- co 
5 dant. Any exemptions, therefore, which ſuch perſons Br 
I may claim, muſt depend upon the poſitive proviſions up 
4 ſtatutes. Now thoſe only extend to apprentices under certain K 
4 circumſtances: but no proviſion is made for any ſuch excmp- ad 
Y tion as is now ſet up; and unleſs any ſuch can be ſhewn, or of 
4 ſome caſe cited wherein it has been heretofore allowed, we po 
|: cannot admit of it in the preſent inſtance. BULLER. J. | th 
F | believe the only excepted caſe in the books, which does not th 
. reſt on the ſtatute law, is that of a ferryman, who it is faid nc 
E | in one old caſe is exempted from being impreſſed. —PER C 
v CuxrAM: Rule diſcharged. | i ” 
| Coldſwain's A bargeman protected by the navy-board while carrying hz 
F wa z, timber to the king's docks, cannot be impreſſed, by vi- Ng 
| : 2 Black Reg, tue of any warrant from the admiralty ;—In laſt Hilary be 
| - 07. vacation, Blackſtone, J. granted an habeas corpus at common Uc 
p law, directed to the captain of one of his Majeſty's ſhips of by 
. war, then lying at the Nore, requiring him to produce ole o 
I Robert Goldſwain, with the cauſe of taking and detaining him, L 
5 returnable indilat?, grounded on two affidavits; the one ta 


= 7 - ſwearing that Ge/dſwain was a ſmall frecholder at Marie, 
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in Bucks, on <vhich alone the judge declined to grant the wort ; 
| the other, that he was impreſſed into tht ſea ſervice, being a 
| hargeman on the river Thames, and at that inſtant employed 


in carrying timber to the king's timber-yard, at Deptford, _ 


under the faith of a protection from the navy-board, granted 
| the 11th of March preceding, to him and others ſpecially by 


neme, during his continuance in ſuch ſervice. When 


| brought up, the return was in ſubſtance that * Goldfevaz 
| was impreſſed, being a natural born ſubject of this kingdom, 
| and a perſon whoſe occupation was to work on rivers, and 
being a fit perſon to ferve on board the fleet, and not having 
any parliamentary protection, nor being an officer of a mer- 
chant veſſel, nor being in any wiſe exempted from bei 

impreſſed to ſerve as a mariner; the king's ſhips being then 
ſhort of men.” GovuLD, J. I do not conceive, that either 
| the Court or the party are concluded by the return of the 
habeas corpus : but he may plead to it any ſpecial matter 
neceſſary to regain his liberty. St. Fohr's caſe, 5 Rep. 71. 


vas a caſe of this kind. One Gardener was convicted and 


impriſoned for carrying a hand-gun, and this cauſe being 
returned on habeas corpus, he pleaded to it that he was a ſnhe- 
r:'s officer, and as ſuch entitled to carry a hand-gun, which 
plea being confeſſed, he was diſcharged. It is ſaid in the 
Auen and Burnaby, Lord Raym. goo. Salk. 181. that 
the record of St. John's caſe cannot be found; owing per- 
haps to a miſtake of the year, which is in Cote, 34 Eliz. 
whereas in Cre. £/iz. 821. it is reported under the name 
of Gardener's caſe in 43 Eliz. and there is a copy of the re- 
cord in Tremayne 254. which is ſaid to be P. 43 Elix. rat. 49. 
BLACK3TONE, J. Though he would give no opinion at preſent 
upon the queſtion of frechold, mentioned the above caſe of 


Richard Good, ante, p. 456. Serjeant Davr, for the board of 


admiralty, then avowed the impreſſing, and denied the validity 
of the protection. And he juſtified, both from uſage and 


policy, the iſſuing of protections, which put the ſeamen off 


their guard, and drew them from their lurking-places, and 
then {weeping them off by a ſpecial preſs warrant, in which 


no protections were to be regarded. BUT THE WHOLE | 


Court expreſſed their diſapprobation of a meaſure ſo inſidious, 
and fo contrary to good faith and common honeſty. They 
had ſurmiſed, that ſome jealouſy had ariſen between the 
navy-board and the admiralty, and that this caſe was brought 
before the Court to decide upon the validity of the protec- 
tons granted by the former againſt the preſs warrants iſſued 
by the latter. But that it now appeared the whole conteſt 
was about a poor freſh-water ſailor, who had engaged in the 
king's service, and come fifty miles down the river on the 
faith of a public protection, for a ſervice altogether as ay 
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fary to the fleet, as the aſſiſtance of any individual marine, 
The Court wiſhed the Board to conſider the propriety of ſuch 
a proceeding. And they declared, that they could not wilfully 


ſhut their eyes againſt ſuch facts as appeared on the aſh. 


Fx parteDrydon, 
Mic. Ter. 

34 Geo. 3. B.R. 
5 Ter. Rep. 417 


vits, but which were not noticed on the return. They wert 
inclined to think it their duty immediately to diſcharge tic 
party, and ſhould therefore in ſome meaſure do it, but {il 
with a reſerve to any queſtion of law, which the adm. 
ralty meant ſeriouſly to argue. They therefore diſcharge 
Goldſwain on his own recognizance of 20l. to appear in 
Court the ſecond day of the next term; and in the mean 
time recommended it to the counſel for the admiralty to 
conſider, whether they would amend their return by inſert- 
ing the navy-board proteCtion : in default of which, the 
Court would. conſider whether to quaſh it for inſufficiency, 
or admit Gold/wain to plead it according to the precedent 
cited by Gould, J. or take it up in a more ſummary way, by 
taking pro confeſſo the matters contained in the original ailida- 
vits. And now on the ſecond day of term, being the 20th 
of June, Goldſabain appeared on his recognizance, and was 
finally diſcharged by conſent of Davy, counſel for the beard 
of admiralty. 4 | 

The ſtat. 6 and 7 . 3. c. 18. ſ. 19. which allows to the 
maſter of every ſhip, engaged in the coal-trade, two ſeamen 
free from impreſſing, is {till in force: and if the maiter no- 
minate thoſe ſeamen before the ſhip ſails, and they be atter- 


_ wards impreſſed, this Court will grant an habeas corpus to the 


a8 


oflicer impreſſing them, to bring them up that they may be 
diſcharged. It was moved for an habeas ccrpus to be directed to 
captain Rion, commander of his majeſty's ſhip the Roſe, com. 
manding him to bring up the body of the defendant who had 
been impreſſed on board a collier, on the ground that by thc 
Itat. 6 and 7 W. 3. c. 10. / 19. (1) the maſter of every thip em- 
ployed in the coal trade is entitled to have two of his ſeamen 


r 
* 


(1) Which, “ for the encouraging of all fuch tips as ſhall be em- 
4% ployed in bringing coals for ſupplying the city of London, &c. at 
„more reaſonable rate than during this war they have hitherto been,” 
enaQs, “that there ſhall be allowed yearly, from the 1;th of April 
« to the iſt of January, free from impreſſing, to every maſter of any 
« ſhip employed in the coal- trade, two able feamen (fuch as the 


% mafter ſhall nominate} for every thip under 100 tons, and one for 


every 50 tons for every ſhip of 100 tons and upwards burthen, ac- 
cording to the meaſurement which ſuch ſhip ſhall appear tv be of, 


*« by a certificate which ſhall he produced from the Cuſtom-houte 0! 


% what number of tons ſuch a thip hath paid for by an act for laying 
« 2 duty on tonnage of ſhipping;' and then inflicts a penalty of 


ſuch officer incapable of ferving in future. 


x0). on any officer who ſhall impress the men ſo allowed, and renders 


| protected 


a Com. A Yd, tat, raft A - pages toe wy nyt baty bes > 
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protected from being impreſſod; and he produced an affida- | 
vit, made by the maſter, which ſtated that the carpenter and A 
Dryden, the mate of the ſhip, were the two perſons whom he 
had nominated under the ſtatute; that the names of theſe two 

erſons had been verified beſore the lord mayor of London 3 
who had certified their names; and. that this certificate was 1 
on board the collier at the time when Drydon was impreſſed. 9 
Lord Kenyon. Ch. J. Upon the whole I am inclined to ry 
think that this man 1s entitled to be diſcharged. I ſhould A 
have conſiderable difficulty, if the queſtion depended on the 1 
| words of the 6 and 7 W. 3. c. 18. alone. But the ſtat. 11 

and 12 W. 3. c. 13. / 8. treats part of the 6 and 5 W. 3. c. 
- 18, as a ſubſiſting act. After reciting that part of the 6 and 7 * | # 

I. 3. which relates to the duty upon the exportation of 

coals, it proceeds to recite “ which part of the ſaid act will 5% 

determine on, &c. if timely care be not taken for continuing | | 4 

the ſame, &c.” intimating that the reſt of the act was till in +, 4 

force. Then came the 2 and 3 An. c. 6. now expired, | 

which ſuppoſes that ſome of the ſeamen in colliers were pro- 

tected, and allows an additional number in proportion to 

the burthen of the ſhip; for it allowed, “ during that 0 

war, free from impreſſing, to every maſter of any ſhip em- 

ployed in the coal trade, beſide the maſter, maſter's mate, and © * 

carpenter, one able ſeaman for every 100 tons, &c. 1 here- _— 

fore, though the words of the 6 and 7 IV. 3. c. 18. are doubt- 

fl, yet taking the three acts together, it ſeems to me that this 

man ſhould be diſcharged. GRosE, J. agreed. Rule ab- 

ſolute (1). | | 

But in this caſe it was decided that the ſtat. 6 and 7 JW. 3. Ex parte "Nile 

. 18. / 19. allowing the maſter of a collier to nominate two dm Salle alias 

ſeamen free from being impreſſed, is no longer in force.— 38 Ge. 3. B. R. 

A rule was obtained, calling upon the commander of his 7 Tcr. Re. 673s 

Majeſty's ſhip, Zealand, to ſhew cauſe why a writ of habeas - 

corpus ſhould not rue, directing him to bring up the body 


n 


252 


1) On a former day it was moved for a ſimilar writ, to be directed 
to the captain of the Terp/ichore, to bring up one Atkinſon ; but not 
having any affidavit that Atkinſon had been nominated in the manner 
ſworn to in the above caſe before he was impreſſed, but merely that 
he was o-minted and claimed by the maſter. The Court refuſed the 
rule; exprefling ſome doubt whether the ſtat. 6 and 7 W. 3. was ſtill 
in force; and ſaying that at all events that man was not entitled to 
be diſcharged, the maſter not having complied with the requiſitions 
of the ſtatute, They alſo obſerved, that it would open a door to 
fraud to permit the mafter to nominate the ſailor after he avas impreſſed ; 
lnce by that mean the maſter might claim the protection for every 
ſallor in his ſhip, by ſaying that each, as be auvas impreſſed, qwas one 
whom he had nominated under the flatute ; and that as the officers, en- 
Faged in the impreſſing ſervice, were liable to very heavy penalties for 
impreſſing thoſe ſeamen who were protected under the act, the nomi- 
vation out not to be made after the ſailors were impreſſed. of 
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of N. Gallile, an impreſſed ſeaman. This was ohtained upet 
the affidavit of the maſter of a collier of 331 tons burther, 
belonging to North Shields, ſtating that he had two monthy 
before appointed Gallile to be carpenter on board the veſſel, in 
which capacity he continued there till he was impreſſed in the 
river Thames, where the veſſel then was; that Gallile and one 
T. B. chief mate, were the only two perſons duly nominated 
by him (the maſter) for protections from the impreſs, by vir. 
tue of the 6 and 7 W. 3. c. 18. / 19.3 and that Gallile ha 
not entered into his Majeſty's ſervice, or received any bounty. 
money. On ſhewing cauſe it was contended, 1ſt, I hat the 
act of the 6 and 7 V. 3. c. 18. /. 19. was not now in force, 
and that the caſe Ex parte Drydon proceeded upon a miſtake, 
zd, That if that ſtatute was in force, yet this cafe was nt 
brought within it; for the party applying has not obtained 
ſuch a certificate of his nomination as is required by the 5 
and 7 V. 3. ſuppoſing it to be a ſubſiſting law. Lord 
KENTON, Ch. J. The great queſtion is, Whether or not 
the ſtat. 6 and 7 . 3. c. 18. , 19. were or were not 
a temporary law ? © For the encouraging of all ſhips or 
veſſels as ſhould be employed in bringing coals at more res. 
ſonable rates than during the war they had been, it was 
thereby enacted that there ſhould be allowed yearly fre: 
from impreſſing to every maſter of any ſhip or veſſel en- 
4 ployed in the coal trade two able feamen, ſuch as the maſter 
1 ſhould nominate, for every ſhip or veſſel under 100 tons, and 
1 one for every 50 tons for every ſhip or veſſel of 100 tons, 
* and upwards, burthen, according to the meaſurement which 
ſuch ſhip or veſſel ſhould appear to be of by a certificate, 
which ſhould be produced from the cuſtom-houſe, of what- 
BY ever number of tons ſuch a ſhip or veſſel had paid for by 
i an act for laying a duty on tonnage of ſhipping, &c.“ Such 
45 | a certificate, therefore, is neceſſary in order to aſcertain the 
number of men that the maſter is entitled to nominate. But 
the act of parliament laying the tonnage, according to the 
' meaſurement of which the certificate is to be obtained, was 
only to continue in force for four years; and though it was 
afterwards renewed, it is now certainly expired. Thien there 
is no act of parliament now ſtibſiſting to enable the party to 
_ procure the certificate required by the ſtat. 6 and 7. IF. 3. 
and conſequently the nineteenth ſection of that act was ten- 
porary, as indeed were the other adjoining clauſes in that act. 
If the law regulating the protections is to be governed by 
another law which was only temporary, and no longer exiſts, 
it muſt alſo be a temporary law itſelf. It is alſo to be ob- 
ſerved, that conſiderable penalties attach on thoſe who preis 
men in violation of the certificate; and yet there is no means 
of obtaining the certificate. This, therefore, is a difficulty 
that I cannot get over. The other judges agreed, and the 
rule was diſcharged. 9 5 7 
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this caſe it was held that though an officer's half-pay stuart again 
is not aſſignable at law, yet the uſe of it may be aſſigned 4 : 
in equity ; and, when ſo aſſigned, the aſſignor cannot main- hy 8 38 mY 
uin an afſumpſit for it, as money had and received to his uſe. 23/a&.Rp.113y 
This aſumpfit was for g ol. had and received by the defendant 
to the plaintiff's uſe. On the general iſſue, verdict for the 
plaintitf for 161. 158. 6d. ſubject to the opinion of the Court 
on this caſe.— The defendant being paymaſter of the ma- 
4 tine forces, and the plaintiff a lieutenant of marines on 
„ half-pay, the plaintiff on the 5th of Avguſt, 1768, in 
& conſideration of 1201 entered into a bond of 240l. to one 


; 6 Wiliam Pimlott, with condition to pay him an annuity of / 
0 & 20l. per annum by quarterly payments during the plain- 


« tiff's life ; and by the ſame deed he aſſigned over to Pimlott 
« his half-pay, being about 321. per ann. in truſt to ſecure 
« the payment of the ſaid annuity and all expences (1), and 
to pay over the reſidue to the plaintiff: and he conſtituted 
Pimlott his attorney, to receive the ſaid half-pay from the 
«* 0:fendant and all future paymaſters : and covenanted, tlꝛat 
„in caſe he at any time ſhould obtain any commiſhon or 
W © place with a better ſalary, he would afhgn the ſame to 
| © Pimlett upon the ſame truſts. - The queſtion was, Whe- 
mer the plaintiff is precluded by the deed of the 5th of 
Auguſt, 1768, from recovering in this action the half-pay 
fir which it is brought (viz. about fix months pay) ?— 
De Grey, Ch. J. The general queſtion is, Whether the 
plaintiff is entitled to recover this money, and apply it to his own 
ut, having for a valuable conſideration afſigned it over to another? 
Tris. is not the caſe of an officer on whole pay, which differs 
ſome what from that of half-pay. The full pay is granted 
freſervitio impendendo, the half-pay pro ſerwitio impenſo. Both 
aye properly only an annual intereſt in their pay, but cuſ- 
tom has made it be conſidered as a permanent and certain 
intereſt, If the whole pay be aſſignable, a fortiori the halt- 
piy will likewiſe be affignable ; but the converſe of the 
propoſition will not hold. By the mutiny act ſome liens are 
| tirown upon this growing payment. The paymaſter is, 
out of the pay, bound to reimburſe the innkeepers, &c. for 
the ſubſiſtence of the troops. Subject to this, the whole 


eee , . 


(1) It is now ſettled that an annuity charged upon the full pay of 

ih officer is void, ſee the caſe of Bartuict v. Read, ante, vol. I. p. 6003 

ao the future half-pay of an officer is not aſſignable, ſee Liaderdale 

he dike of Montroſe, ante, vol. IV. p. $51; and Flary v. Odlum, anie, 
Wl. III. p. 798. | 
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(being a perſonal and a daily payment) ſeems primd facit ty 
be recoverable by the officer himſelf or his attorney, which 
attorncy is revocalle by law. Then comes the queſtion, 
What effect has this deed of 1768 to bar the officer from 
receiving it? The pay ilſelf being a choſe in action, is clearly nt 
aſſignable by law. But 1t is ſertled in the caſe of Gomez and 
Grabam that it is aflivnable in equity. Now the preſent i 
an equitable action, for money had and received to the plain. 
titt's uſe, True, ſays the defendant, but you have trat 
terred this uſe to another man. It is ſomething like the cf 
of drafts or orders to pay money in the nature of hl gf 
exchange, not being ſtrictly ſuch, but iſſuing out of a finure 
contingent fund. They operate not as bills of exchang', 
but, being accepted, they are binding on all parties, and ine- 
vocable. Though theretore | think Pimlott's letter of ator. 
ney was revocable, and 1s in fact revoked, yet I think th: 
Plaintiff 's equitable aſſignment of the uſe, after acceptance 
by the detendant, is not countermandable by the plainif, 
and that therefore he has no -1ight to recover. Gault, 
Blackſtone, and Nares, Juſtices, concurred,—Plaintiff no. 


_ ſuited. | I 
Medhurft v. A high-conſtable, by himfelf or deputy, may billet ſoldiers 
3 under the mutiny act.— It was held by the Court, that a 


2 Geo. 3. B. R. high; conſtable is an officer within the mutiny act, for b. 
3 Burr. 1259 leting of ſoldiers, and that he may occaſionally appoint depu- 
I Back. Reh. 350 ties, whoſe acts, in their principal's abſence, will be good. 
Read v. Willan, IIorſes employed in drawing artillery are billetable under 


e z B.R. the mutiny act, whether they belong to the ordnance, or ar, 
2 Doug. 422. furnithed for the ſervice by contract. 

The King v. The foot-guards may be billeted all over the Kingdom as 
F. Calvert, well as the other troops.— This was a conviction under the 
21 a . mutiny act (1) againit the defendant, a liver y- ſtable keeper in 


7 Ter. Ret. 724. the pariſh of &.. Pancras in the county of Middleſer, for refuſ- 
ing to receive and provide the neceſſaries mentioned im the act 
of parliament for W. Windmill, a ſoldier in the firſt regiment 
of foot-guards, who had been quartered and billeted upon {im 
The detendant, before the magiſtrite who convicted him, 
admitted his refuſal, &c. but contended at he was not bound 
by law to receive or victual Windmill, becauſe he alleged 
and offered to prove that certain other pariihes lay 8 

tg 


Py 


— 


(1) The 37 Geo. 3. c. 33. J. 31. (after reciting that it was declared 
by the petition of right + that the people of the land are not by the 
Jaws to be burthened with the ſojourning ef ſoldiers againſt their wil, 
but that ar this time, and during the continuance of the act, “ there 1s 
and may be occaſion for the marching and quartering of regiments, 
troops, and companies, in ſeveral parts of hickingdon) cnacts that '! 
ſhall be lawful to and for the conſtables, tithingmen, headboroughs, and 


other chief officcrs and magilirates of cities, towns, aud villages, and 
| | other 
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| the pariſh of St. Pancras and the city and liberties of We- 
winfer, and that no part of the parith of St. Pancras is con- 0 
| tiovous or adjoining to the city or liberties of We/tminfler ; 
but the magiſtrate thinking that the defence was no juſtifi- 
cation to the defendant, convicted him in 40s. LordjKen- 
vox, Ch. J. By the 31ſt ſection all the army, includ- 
ing the guards as well as other troops, were to be quar- 
tered in the manner there mentioned : and there 1s nothing 
in the ſubſequent part of the act which confines the quar- 
tering of the guards to the city or liberties of Weſtminſter, 
or any other particular places. But the reſult of it is, that 
if they be quartered in V efminfter and the places adjacent, 
they {hall be quartered in {uch houſes only as by the act is 
limited, of which deſcription the defendant's houſe is one. 
The general view of the act was to preſerve as much as was | 
poffible from the nature of the thing, the control of the civil | 
over the military power; and therefore it committed the | 
quartering of troops to the regulation and government of 
civil officers : among others, it names the high-conſtables, 
wheſe juriſdiction, it is well known, extends cver the 
whole hundred. —<A$HHURST, J. of the fame opinion.— . 
GRosk, J. The 33d clauſe only preſcribes the manner 
in which the billeting is to be made, If the guards are quar- | 5 
tered in the city and liberties of Weftmin/ter, and places adja- 
cent, the billeting is to be made in the particular manner 
there deſcribed. If they are quartered elſewhere, the billeting 
is to be according to the manner preſcribed by the general 
clauſe, LAWRENCE, J. of the ſame opinion,—Conviction 
athrmed. | | 
The receiving pay as a ſoldier ſubjects the receiver to Grant . Sir 
military juriſdiction, This Court therefore will not grant a mary 
prohibition to prevent the execution of the ſentence of a court- Id Nl. 
3 | 32 Geo. 3. C. B. 
2 Hen, Blact. 63. 


other places within Exgland. &c. and in their default or abſence for any 
one juſtice of the peace to quarter and billet the ofſicers and ſoldiers in 
his Majeſty's ſervice in inns, livery-ſtables, ale-houſes, &c. &c. The 
33d ſect. enacts that * it ſhall be lawful for the high- conſtables, petty 
conſtables, headboroughs, ard tithipgmen, within the city and liberties 
ot Heftminſter and places adjacent, to billet and quarter the officers and 


mn edt. of — 


ſoldiers of his Majeſty's regiments of foot-guards in ſuch houſes only ( 
35 by this act are limited in and about the ſaid city and liberties of VH. | | 
m;/er and places adjacent (except the city of Landon); and when any * 


order ſhall iſſue for the quartering or billeting of any officers or ſoldiers 
within the ſaid city and liberties of Vfminſter, and places adj cent, 
the high · conſtable ſhall deliver out precepts to the ſeveral petty con- 
lt bles, headboroughs, or tithingmen of each pariſh, ward, hamlet, and 
diſtrict, within their reſpeAlive diviſions, to billet and quarter ſuch offi- 
cers and ſoldiers of his Majeſty's regiments of foot-guards on ſuch N 
houſes only as by the act is limited withia his reſpective pariſh, hamlet, 
er diſtrict, &c. 
| Martial 
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Doldieps. 
martial paſſed againſt A, who has received pay as a ſoldfer 
(but has afſumed the military character merely for the pu. 
poſe of recruiting, in the uſual courſe of that ſervice), though 
the proceedings of the cour:-mertal appear to be in ſong 
inftances erro..couss This cafe aroſe on a motion for 2 
prohibition to prevent the execution of a ſentence paſſed 
againſt the plaintiff by a, general court-martial holden 4 
Grathem barracks, whereby he was reduced from a ſerjeant 
to the ranks, and ordered to receive one thouſand laſhes, 
Lord LoucuBoRoUGH. In this cafe, which ariſes on: 
motion for a prohibition, the novelty of the application wa 


a ſofficient reaſon why the Cour: ſhould pony rule to ſhew 


eauſe, and give it that conſideration which the importance af 
it ſeemed juſlly to demand. It has been very fully argued un 
both (ides, and with great ingenuity and ability. Every thing 
has been faid in ſupport of the motion that talents, ability, 
or ingenuity could ſuggeſt. Bur upon the reſult of th; 
whole, the Count are clearly of opinion that the prohibinon 
ought not to iſſue. The ſuggeſtion begins, by ſtating the 


laws and ſtatutes of the realm, reſpecting the protection cf | 


pertonal liberty. It goes on to ſtate, that no perſon oughtto 
be tried by a court-martial, for any offence not cognizable by 
martial law, and ſo on. In the preliminary obſervations upon 
the caſe, the counſel went at length into the hiſtory of thoſe 
abuſes of martial law which prevailed in ancient times, 
This leads me to an obſervation, that martial law ſuch as it 
ib deſcribed by Hale, and ſuch alſo as it is marked by Mr. Juſtice 
Blackſtone, dees not exiſi in England at all. Where martial law 
is eitabliſhed and prevails in any country, it is of a totally dif- 
ferent nature from that which is 1naccurately called martial law, 
merely becauſe the deciſion is by a court- martial, but wich 
bears no affinity to that, which was formerly attempted to be 
exercifed in this kingdom, which was contrary to the conſt» 
tution, and which has been for a century totally exploded, 
Where martial law prevails, the authority under which it is 
exerciſed claims a juriſdiction over all military perſons; in 
all circumſtances. Even their debts are ſubject to enquiry 
by a military authority: every ſpecies of offence, committed 


dy any perſon who appertains to the army, is tried, not by a 


civil judicature, but by the judicature of the regiment or 
corps to which he belongs. It extends alſo to a great variety 
of caſes, not relating to the diſcipline of the army, in thoſe 
ſtates which ſubſiſt by military power. Plots agaiult the 


ſovereign, intelligence to the enemy, and the like, are 


all conſidered as caſes within the cognizance of military 


authority. In the reign of King William, there was a conſpi- 
racy againtt his perſon in Holland, and the perſons guilty ot 
that conſpiracy were tried by a council of officers. There wY 

| | allo 
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lſo 2 conſpiracy againſt him in England, but the conſpi- 


rators were tried by the common law. . And within a very 
recent period, the incendiaries who attempted to ſet fire to 


the docks at Portſmouth, were tried by the common law. 


In this country, all the de.inqu-ncies of ſoldiers are not 
| triable, as in moſt countries in Europe, by martial law; but 
| where they are ordinary offences againſt the civil peace, 
they are tried by the common law courts. Therefore it is 
totally inaccurate to ſtate martial law as having any place 
whatever within the realm of Great Britain, But there is by 
| the providence and wiidom of the legillature, an army eſta- 
dlihed in this country, of which it is neceſſary to keep up 
the eſtabliſhment. The army being eſtabliſhed by the autho- 
rity of the legiſlature, it is an inditpentable requiſite of that 
efablithmenr, chat there ſhould be order and diſcipline kept 
vp in it, and that the perſons who compole the army, for 
all offences in their military capacity, ſhould be ſubject to a 
| trial by their officers. "That has induced the abſolute neceſſity 
of a mutiny act accompanying the army, It has happened, 
indecd, at different periods of the government, that there 
has been a ſtrong oppoſition to the eſtabliſhment of the army; 
but the army being eſtabliſhed and voted, that led to the eſta- 
bliſhment of a mutiny act. A remarkable circumſtance 
happened in the reign of George I. when there was a 
diviſion of parties on the vote of the army : the vote paſſed, 
and the army was eſtabliſhed, but from ſome political inci- 
dents which had happened, the party who oppoſed the eſta- 
bliſhment of the army would have thrown out the mutiny 
bill. Sir Robert Malpole was at the head of that oppoſition, 
and u hen ſome of their moſt ſanguine friends propoſed it to 
them, chey ſaid as there was an army eſtabliſhed, and even if 
the army was to be diſbanded, there muſt be a mutiny act for 
the ſafety of the country, It is one object of that act to 
provide for the army; but there is a much greater cauſe for 
tie exiſtence of a mutiny act, and that is, the preſervation 
of the peace and ſafety of the kingdom : for there is nothing 


ſo dangerous to the civil eſtabliſhment of a ſtate, as a licene 


tlous and undiſciplined army; and every country which has 
a ſtanding army in it, is guarded and protected by a mutiny 
act. An undiciplined foldiery are apt to be too many for the 
civil power; but under the command of officers, thoſe officers 
are aniwerable to the civil power, that they are kept in good 
order and diſcipline. All hiſtory and all experience, parti- 
cularly the experience of the preſent moment, give the 


ſtrongeſt teſtimony to this. The object of the mutiny act, 


trerefore, is to create a court inveſt d with authority to try 
thoſe who are a part of the army, in all their different de- 
(criptions of officers and ſoldiers; and the object of the trial 
v 1mited to breaches of military duty, Even by that exten= 
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five power granted by the legiſlature to his majeſty, to make 
articles of war, thoſe articles are to be for tlie better govem- 
ment of his forces, and can extend no further than they are 
thought neceſſary to the regularity and due - diſcipline of the 
army. Breaches of military duty, are in many inſtance 
ſtrictly defined; thev are ſo in all caſes « here capital puniſh- 
ment is to be inflicted]: and in other inſtances, u here the 
degree of offence may vary, it may be neceſſary to give 2 
diſctetion with regard to the puniſhment, and in ſome caſes 
it is impoſſible more ſtrictly to mark the crime, than to cal 
it a neglect of diſcipline, 

This court being eſtabliſhed in this country by poſitive 
law, the proceedings of it, and the relation in which it wil 
ſtand to the courts of Weſtminſter Hall, mult depend upon 
the ſame rules with all other courts, which are inſtiiuied, and 
have particular powers given them, and whoſe acts therefore 
may become the ſubject of application to the courts of Vi. 
minſter Hall for a prohibition, Naval courts-marvial, mil- 
tary courts-martial, courts of admiralty, courts cf prize, are 
all liable to the controlling authoriiy, which the courts of 
Weftminfler Hall have from time to time exerciſed, for the 
purpoſe of preventing them from exceeding the juriſdiction 
given to them: the general ground of prohibition being an 
exceſs of juriſdiction when they aſſume a power to act in 
matters nut within their cognizance. 

Another ground of prohibition, which is indeed but a 
ſpecies of the other, is where an act has paſſed with reſped 
to any authority reſident in other courts, as in the eccle- 
ſiaſtical court, in which there is an inherent juriſdiftion. In 
ſuch a caſe, the courts of HYeftminſfter Hall have conceived, 
that where the authority is limited by an act of parliament, 
the Court which acted differently from the preſcription of 
the act, was in that inſtance exceeding its juriſdiction, and 
therefore liable to 2 prohibition. Beyond theſe two grounds 
it does not occur to me that there is any other that can be 

| ſtated, upon which the courts of Weftminfler Hall can inter- 
fere in the proceedings of other courts, where the matter 13 
clearly within their juriſdiction. That they have decided 
wrong, may be a ground of appeal, may be a ground of 
review, but not a ground of prohibition. That has bee 
diſtinctly laid down both in this court, and in the court 0! 
King's Bench, with reſpect to the courts of prize (1), andit 
is unnece{{ary to quote authorities upon a point which leave 
it without contradictory opinion. Wich reſpect to the mattet 
of evidence, where the inferior courts proceed upon the 


— 


ei) See Brymer v. Atkins, ante, vol. I. 443, and Home v. Earl Cam dr, 
Did. 456, 469, 476. : 
| | admiſſion 
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admiſſion of evidence, that could not be admitted in a court 
of law, or upon the rejection of evidence that wauld be 
admitted in a court of law, the 12th article of the complaint 
made againſt the judges in the reign of Fames I. (1), 


and the anſwer to that article of complaint, thewed diſtinctly 


tie law upon that ſubject. The 12th article of complaint is, 
that the courts have granted prohibitions to the eccleſiaſtical 
court, upon the ground that the eccleſiaſtical court would 
not allow the teſtimony of a ſingle witneſs to be ſufficient, in 
caſes where, in the common law courts, the teſtimony of one 
witneſs would be ſufficient, and their interference is the ſub- 
jet of complaint. The anſwer the judges make to it is, 
that in matters ſubject to the excluſive juriſdiction of the 
eccleſiaſtical courts, as the fetting out of tithes, proofs of a 


legacy, proofs of a marriage, the courts do not prohibit, 


though the rule of the eccleſiaſtical court requires more evi- 
dence than the common law to eſtablith the fact; but that 
where incidentally a matter comes before them, there the 
courts of Weſtminſter Hall, upon ſuch a ſurmiſe, will grant 
a prohibition, | 


I haye ſtated theſe obſervations generally, upon the nature 


of an application for a prohibition. The foundation of it 
muſt be ; that the inferior court is acting without JEN It 
cannot be a foundation for a prohibition, that in the exerciſe of 
their juriſdiction, the Court has acted erroneouſly. That may be 
a matter of appeal, where there is an appeal, or a matter of review, 
though the ſentence of a court-martial is not ſubject to a review: 
there are inſtances, no doubt, where, upon application to 
the crown, there have been orders to review the proceedings 
of courts-martial, | 

My brother Adair juſtly and correctly ſaid, that a prohi- 
bition to prevent the proceedings of a court- martial, is not ta 
be granted without very ſufficient ground and due conſide- 
ration, Not that it is not to be granted, becauſe it would be 
dangerous in all caſes to grant prohibitions ; for it would be 
undoubtedly dangerous if there was a facility in applying for 
prohibitions, and the ſentence were to be ſtopped, for aſking 
It to be further enquired into. But in ſuch caſes it is the 
duty of the Court to conſider the matter fully and deliberately, 
upon the motion to prohibit, and the Court could not with- 
out great danger take the courſe in ſuch a caſe which they 
haye done in others, where there is no danger in the delay, 
to ae the matter in prohibition, and determine it upon the 
record, 

In this caſe there are four grounds ſtated of prohibigion.— 

ne firſt is a material one, becauſe if the firſt ground is 
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made out that the Court had no juriſdiction over the perſcn, 
then of courſe they were proceeding in a caſe, in which hy 
law they ought not to have been procee ing. In confulering 
that ground, it turns upon the allegation, that Grant, the perſm 
applying for the prohibition, was not ſubjeft to military law. | 
take it up, firſt, upon his affidavit, and where a prohibition 
is moved upon that ground, it ie very material to conſider 
what the party himſelf has ſaid. In reading over this aftdivi 
it is calculated to convey an opinion by argument, that Gram 
was not ſubject to military law: but he does not maintain 
any direct afſcrtion, up n which there could be an aftin. 


ment of perjury, that he is not an object of inilitary juriſ. 


diction, Stating the engagement he had entered into with 
Captain Campbell, he fay+, he did aſſume the character of ſer. 
feant in the 14 regiment, in order to enable him to carry on the 
bufineſs of a recruiting agent; but that the deponent was new 
actually enliſted as a foldier. When one knows more of the 
caſe, as we do by reading the proceedings of the court-mar- 
tial, it appears that he was never actually enliſted as a ſoldier, 
and therefore if he commenced originally as a ſerjeant, the 
aſſertion is true, but it affords no S8 on this affidavit, 
He ſays nothing of an atteſtation, there is no devial that he 
Ever was atteſted; and there is a circumſtance in the pro. 
ceedings of the court-martial, that gives ſtrong reaſon to 
think, that it is not a mere omiſſion; becauſe in the letters 
he produced himſelf from Captain Campbell to him, Captain 
Campbell tells him (the expreſſion is not,“ wnleſ5 you gu 
your atteſtation” ), but “ unleſs you take your atteſtation to Chat- 
ham, and have it entered there.” So that the letter ſpeaks of 
an atteſtation exiſting, but not depoſited in the proper office, 
He goes on further and ftates, that he did receive money from 
Meſſrs. Brummell, and in the receipts granted by the deponent, 
he did acknowledge the money there mentioned for his pey; and le 


believes he did annex the words following © icrjeant in the 74 


regiment,“ but he fays, that at the time he fo recerved the ue), 
and write thoſe words, he did not conſider himſelf to be really and 
truly a ſerjeant in the 74th regiment, and ſuch words were adied 
to his ſubſcription, that it might appear to give it eech. He does 
not deny that he was a ſerjeant, he does not take that as 2 
matter in iffue. The aſſertion is ſimply of what paſſed in 
bis own mind, and when he ſtates that it was for the purpoſe 
of giving it effect, he cannot be allowed to ſay, I did mt 
mean by this to become truly and really a ſerjeant ; I mean! t1 


take the ſituation, receive the pay, and deſcribe myſelf as ſuch, and 


not to be liable to the conſequences, That cannot be permitted : 


in any caſe. But after theſe comments, it comes to this, the 
party applying tor the -prohibition, when he is to ſtate his 
own caſe, ſtates himſelf to he a perſon not ſubject to mille 


tary Jaw : this the Court will require in all ſuch caſes. ” 
| 
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it he will not venture to aſſert that he is neither ſoldier nor 
| ferjcant, nor of any military deſcription, it is impoſſible for 
the Court to enter into the argument, and ſay ſrom the argu- 
ment and circumſtances that have been ſtated, this man ſhall 
not be conſidered as ſuch, and therefore there is a ground 
laid for prohibition, _ 

But when we come to compare the proceedings of the 
court=martial with the affidavit and the act of parliament, 
there is one circumſtance in the act which ſpecifically applies, 


The act does not leave it to a queſtion, whether his enliſt- 


meat and atteſtation is regular or not, but it ſays, any perſon 
who ſhall be enliſted or RECEIVE PAY AS A SOLDIER. The 
being in pay as a ſoldier, fixes the military character upon 
him, and very wiſely 3 and my brother Bond has ſhewn that 
this has been the courſe of all the acts of parhament which 
have paſſed relative to the military engagement. The mu- 
| tiny act ſquares itſelf with the number of ſtatutes which had 
paſſed relative to the military ſervices, and the perſons v ho 
are engaged to ſerve, It was not leſt to be diſcuſſed, where 
there was a remedy by indictment, what was the nature of 
the engagement, or how it was contracted, but the mere cir= 
cumſtance of being in pay, or having received preſt-money, 
txed on him the military character, ſo as to ſubje& him to 
the conſequences of a felany it he acted in breach of that 
character. Grant has therefore been in pay as a ſoles ; it 
appears ſo upon his affidavit, The objection to the pro- 
ceedings of the caurt-marial upon this head, feems to me 
very tairly to be met by the aufwer that my brother Adair 
gave io it, for after the introduction of the receipt, it was 
clearly ſhewn that he was in pay as a loldier, and there was 
an end to the enquiry upon chat head, It is ſaid, and m 
brother Marſhal put it very ingeniouſly, that he will only be 
liable while he is ſo receiving pay, and that the laſt receipt of 
his piy does not prove he was actually in pay at the time of 
this offence, Whether he was or not, does ot appear, and 
it is not neceſſary that it thould, for a perſon in pay as a tol- 
dier, is fixed with the character of a foldier, and if once he 
becomes ſubject to the military character, he never can be 
reicaſed but by a regular difcharge. Upon the hrſt part of 
the cale therefore, | ice no kind of doubt that can be enter- 
tained, but that this perſon was in a ſituation that made him 
the object of a military tribunal, and thu tne court-martial 
were ptocecding againſt a perſon within their juriſdiction. 
uit was argued with a great deal of ingenuity, that there 
was a Contrivance here; that by concert betxeen the re- 
eruiting officer and him, he was put into this ſituat ion; and 


It was well underſtood between the officer and him, tnat lie 


was ſo tar only in a military ſituation, as to enabie hin to 


receive the pay, and do the recruiting ſervice. I think, allowing 
| H h 3 all 
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all the extent to that argument, it does not give the cafe 
much the more favour, when it comes to be conſidered, that 
this is the caſe of a perſon putting himſelf into that ſituation, 
and viſibly having made himſelf a party to it. But he is: 
ſoldier beyond all poſiibility of doubt; and after having ſtate] 
that, perhaps it would not be neceſſary to go a great del 
further. | | = 
But the ſecond ground is the reception of improper, and 
the rejection of proper evidence. Here I muſt again reeur 
to the an!wer to the complaints of the judges. That all com- 
mon law courts ought to proceed upon the general rule, 
namely, the beſt evidence that the nature of the caſe will 
admit, I perfectly agree; but that all other courts are, in 
all caſes, to adopt all the diſtinctions that have been eſta. 
bliſhed and adopted in courts of common law, is rather a 
larger propoſition than I chooſe directly to aſſent to. If, for 
inſtance, a witneſs excommunicated for contumicy, were 
offered, he would not be received in a court of common 
law : it is an eſtabliſhed rule, and we are bound by it. But 
I do not hold that to be quite ſo extenſive, as that it ſhould 
go to courts-martial, naval or military. There are other 
formal objeCtions, that do not affect the credibility of the wit. 
neſs, but in the preſent caſe I do not find the objeCtions t9 
be founded in fact. The firſt objection, is the production 
of the letters of Captain Campbell. The affidavit Rates, 
that the letters were produced in evidence; but it ſuppreſſes 
in what manner they were produced; it does not ſtate that 
they were produced in evidence againſt the defendant. In 
fact, therefore, the Court would find themſelves unable to 
proceed upon that; and he ſhews immediately afterwards, 
by reſting upon theſe letters, that of the letters of Captain 
Campbell, he thought he had a right to avail himſelf, and did 
avail himſelf. It therefore amounts only to this, that the 
letters of Captain Campbell were produced. The firlt of 
them were brought out at the priſoner's requeſt, and for the 
whole of his defence, he reſts upon the letters of Captain 
Campbell upon that part of the charge. As to the depoſition 
of Heretage, the objection is, that he was aſked whether the 
contents were true as ſworn, and the queſtion was not put, 
whether he acknowledged it to be his hand-writing. But in 
fact, Heretage is examined completely and perfectly, and 


when an objection was made with reſpect to Stephenſon, the 


Court allowed the objection. What W could he poſſibly 
ſuſtain when this depoſitian was, read over! 

The objection is, that Heretage had been firſt examined, 
and then his depofition read. It was read for the purp ſe ot 
croſs-examinati n; the information could not have been 
come at, if he had not been examined, and there would 
Rave been nothing to furniſh the matter of a croſs- exami- 
nation. 
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nation. Then the return was objected to. That the return 
may be falſified, my brother Adair never diſputed; but that 


the return need not be verified, he contended 1 It is 


then objected, that the queſtion was never aſked, how it 
came that Captain Campbell did not attend; but the priſoner 
ſummoned, by the Judge Advocate, a'l the witneſſes he 
tnought proper to call. The next objection is, the ſtopping 
the examination of Turtle, and the not examining Lunt, 
Now it appears, that it is not ſtated, i the firſt place, in 
the affidavit, to what purpoſe they were to be examined, and 
therefore there the application would fai!, becauſe it is neceſ- 
fary to ſhew the Court the intent of their examination. 
For it is not the demand ſimply, that ſuch a witneſs ſhould be 
examined, that a court-martial proceeds upon ; but they 
will aſk for what purpoſe is ſuch a witneſs to le called. In 
another p:rt of the affid vit Grant ſtates, that he was not 
permitted to prove by witneſſes, that he was not a ſoldier: 
but he does not name any one witneſs from whom that proof 
was to reſult: upon that ground therefore (if it could be a 
ground for a prohibition) | think there is not ſuch a ſtatement 
appearing on the affidavit, or ſupported by the proceedings, 
that if it were an application to us to grant a new trial, ſup- 
pling this matter had been tried in this Court, we ſhould 
have any 1eaſon to ſav, that the Court, at the trial, had 
done wrong in their rejection of ſome part of the evidence, 
or in the concluſions they drew from the other. 

Then the other two grounds are, that Grant has not been 


convicted of the crime contained in the charge, and that the 


crime of which he is convicted, is not an offence which 
makes him liable to the mutiny act. The charge is, the 
having adviſed and perſuaded two men to enliſt in the ſervice 
of the Faft-Indiz Company, knowing them to be ſoldiers in 
the Caldſuream regiment of Guards. This charge is diſtinct 
aud ſpecific, and the evidence which has been adduced in 
ſupport of it, fully, in my apprehenſion, verifies and proves 
i. In drawing up the judgment of the cour:-martial, they 
have taken a diſtinction, which, I confeſs, I do not perfectly 
underſtand, They tay, that the evidence amounted to a 
proof, that the priſoner h d encouraged and promoted the 
enliſtment with the Eaſ- India Company, which was a ſmaller 
made of the offence deiciibed by the particular words in the 
charge. U on the circumitances of tis cafe, as they ſtood 
in the evidence before the Court, the enlittment with the Zaft- 
India Company was the act ot detertion. There was no 
delettion, no quitting the ſervice, in the two men getting 
drunk a different ale-houſes, for the changing their clothes, 
and taking meaſures in order to deſert, would all have been 
a an end, and entirely at an end, if the next day they had 
zone back to their regiment. The only thing that fixed them 
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agree that he falls under part of the 1ath article of an act of packiamers 


Soldiers. 


was their atteſtation for the ſervice of the Company; aud 
therefore by that they had deſerted from the ſervice in which 
they were engaged. Therefore the enliſting them into the 
ſervice of the Zaft-India Company, under the circumſtances 
of this caſe, was conducting them in a direct act of deſertion, 
and was not only adviſing and perfuading, but doing ſome. 
thing more ; becauſe Grant not only ſuggeſted ro them the 
idea of leaving the ſervice in which they were, but was the 
means of their doing it. Inſtead therefore of an infericr 
degree, it appears to me directly and plainly within the word 
of the charge. If a difference were to be mide, it rather 
tended to an aggravatien of the charge: and I think it would 
be totally unprecedented to make that the ſubject of 2 
proliibition. | 
Taking the whole of the caſe together, it is clear that 
there is ground to ſuppoſe that they meant to convict him of 
the charge. But if by the nicety which they uſed ia penning 
the ſentence, that ſentence were to be invalidated, it could 
not be by a prohibition, whatever it might be by a review, 
or by an appeal. The moſt that can be made of it, is an 
error in the proceedings, but we cannot prohibit upon that 
account, The ſentence in the caſe of an unfortunate admiral 
was certainly an inaccurate one, The queſtion there waz, 


whether the Court had not miſtaken the law, yet a prohibi- 


tion was not thought of (1). But it is unneceſſary to diſcuſs 


the 


- 


3 ——— 


() It is preſumed that his Lordſhip here alluded to the ſentence 
againſt Admiral Byng. 

& The Court, purſuant to an order from the Lords Commiſſioners of 
the Admiralty, to Vice- Admiral Smzh, dated 14th December, 1756, 


proceeded to enquire into the conduct of the Honourable J He 


Admiral of the Blue Squadron of his Majeſty's fleet, and to try him 
upon a charge, that during the engagement between his Majeſty's fect 
under his commaad, and the fleet of the French king, on the 2oth cf 


May laft, he did withdraw or keep back, and did not do his utmoſt to 


take, ſeize, and deſtroy the ſhips of the French king, which it was h's 
duty to have epgaged, and to aſſiſt ſuch of his Majeſty's ſhips as were 
engaged in the action with the French ſhips, which it was his duty to 
have aſſiſted; and for that he did not do his utmoſt to relieve St. Philips 
caſtie, in his Majeſty's iſland of Minorca, then beſieged by the forces of 
the French king, but acted contrary to, and in breach of his Majeſty's 
command; and having heard the evidence, and priſoner's defence, and 
very maturely and thoroughly œnſidered the ſame. they are unanimovlly 
of opinion, that he did not do his utmoſt to relieve S/. Pos caftle ; and 
alſo, that during the engagement between his Majeſty's fleet under his 
command, and the fleet of the French king, on the 2oth of May lat, 
he did not do his utmoſt to rake, ſeize, and deſtroy the ſhips of thi 
French king, which it was his duty to have engaged, and to aſüiſt ſuch 
of his Majeſty's ſhips as were engaged in fight with the French thipy, 
which it was his duty to have afliſted; and do therefore unanimoully 


0 


and 


Soldiers. 473 


dhe ſentence further; it would be extremely abſurd to com- 
ment upon it, as if it was a conviction before magiſtrates, 
E which was to be diſcuſſed in a court where that conviction 
could be reviewed. : 

l have thus gone through all the circumſtances of the caſe, 
ia order, as far as I can, to ſhew that the Court have paid 
gteat attention to the arguments which have been urged. 
Wich reſpect to the ſentence itſelf, and the ſippoſed ſeve- 
| rity of it. I obſerve that the ſevere part is by the Court depo- 
| ſited, where it ought only to be, in the breaſt of his Majeſty. 
I have no doubt but the intention of that was, to leave room 
for an application for mercy to his Majelty ; from the good 
| neſs and clemency of whole diſpoſition, applications of this 
| nature are always ſure to be duly conſidered, and to have all 
the weight they can poſſibly deſerve.— Kule diſcharged. 


In an indictment on 37 Geo. 3. c. 70. it is ſufficient to charge The King v. 
| an endeavour to incite, &c. without ſpecifying the means Filer, 
7 W's ic. Ter. 

employed. Alſo under a charge, that A. endeavoured to incite 38 Geo. 3. 
B. to mutiny, being a ſoldier, knowledge of B.'s being a ſol- 1 Pul. 4 Bos. 180. | 
dier is implied. The word adviſedly, in ſuch a caſe, is equiva- 2 
lent to knowingly. And it ſeems that if one endeavour compriſe iq 
two ſeparate offences, a count in an indictment charging that 0 
enatavour may contain thoſe two offences. Richard Fuller ta 
was indicted at the Old Bailey ſeſſions, on 37 Geo. 3. c. 70. (1). 7 
The indictment ſtated, that Richard Fuller, being a — 9 
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of the 22d year of his preſent majeſty, for amending, explaining, and 
reducing into one act of parliament the laws relating to the government 
of his Majeſty's ſhips, veſſels, and forces by fea; and as that article 
peſit vely preſcribes death, without any alternative left to the diſetetion 
ot the Court, under any variation of circumſtances,” the Court do 
therefore unanimouſly adjodge the faid Admiral J Byng to be ſhot to 
death, at ſuch time, and on board ſuch ſhip, «s the Lords Commillioners 
ſhall direct. ; 

But as it appears by the evidence of Lord Robert Bertie, Captain 
Gararer, and other officers of the ſhip, who were ncar the perſon of the 
admiral, that they did not perceive any backwardaefs in him duriog 
the action, or any mark of fear or confuſion either from his countenance 
or behaviour, but that he ſeemed to give his orders coolly and diſtinctly, | 
and did not ſeem wanting in perſonal courage, and from other circume i 
ſtances, the Court do not believe that his miſcondutt aroſe either from | 
cowardice or dilaffetion,” and do therefore unanimuuſly think it their 
duty, moſt earneſtly to 1ecommend him es a proper obiect of mercy.” 
M*Artbur on Naval Couris- Martial, append. M. 34. But now by 19 
Ceo. 3. c. 17.f. 3. a court- martial may either © pronounce ſentence of 
death, or inflict ſuch other puniſhment as the nature and degree of the 
dltence thall be found to deſerve.” 

(1) The preamble of that act ſtates, * That whereas divers wicked 
and evil-difpoled perſons, oy the publication of written or printed papers, 
and by malicious and adviſed ſpeaking, have of late induſtriouſly endea- 
Voured to ſeduce perſons ſerving in his Mejeſty's forces by ſea and land 
from their duty and allegiance to his Majeſty, and to incite them to 

mutiny. 
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and evil-diſpoſed perſon, after the paſſing of a certain act of 


parliament, made in 37 Geo. 3, intituled, An act for the be. 


ter prevention and puniſnhmeut of attempts to ſeduce perſons 


ſerving in his Majeſty's forces by ſea or land, from their 


duty and allegiance to his Majeſty, or to incite them to mu- 
tiny or diſobedience,” and whilſt the ſaid act continued ani 
was in force, to wit, on, &c. at, &c. feloniouſly did mal 


ciouſly and adviſedly endeavour to ſeduce Matthew Lowe, he 


the ſaid Matthew Lowe then and there being a perſon ſerving 
iu his Majeſty's forces by land, from his duty and allegiance 
to his ſaid Majeſty, contra formam, &c. contra pacem, Ec 
The ſecond count ſtated, that he feloniouſſy did maliciouly 
and adviſedly endeavour to incite and ſtir up the ſaid Ma. 
thew Lowe, he the ſaid Matthew Lowe then and there beiug a 
perſon ſerving in his ſaid Majeſty's forces by land, as atorclaid, 
to commit an act of mutiny, and to commit traitorons and 
mutinous practices, contra formam, &'c. contra bacem, &. 
The priſoner was convicted; but objections were taken in 
arreſt of judgment, and referred to the twelve judges, F1RsT, 
That the inditment did not ſtate in what manner and by 
what means the priſoner endeavoured to ſeduce Matthew 


Laue from his duty and allegiance, as . e. in the firſt 


count, and to incite him to commit an act of mutiny, ard to 
commit traitorous and mutinous practices, as charged in the 
ſecond count. SECONDLY, That the indictment did not 
aver that the priſoner knew Matthew Lowe to be a perſon 
ſerving in his Majesty's forces by land, THIirDLy, That 


the ſecond count comprehended two diſtinct offences, which 


ought to have been charged in ſeparate counts. PERRYNY, 
BARON, afterwards, at the O/d Batley ſeſſions, de ivered 
the unanimous opinion of the judges as follows: In this 
caſe three objections were taken in àrreſt of judgment. 
FigsT, That to indictment does not ſtate in what manner, 
and by what means the priſoner did endeavour to ſeduce, to 
entice, and to ſtir up Matthew Lowe from his duty and al- 


tegiance. Tye SECOND OBJECTION was, that it ſhould 


| have been averred in the indictment that the priſoner knew 


that Matthew Lowe was a ſoldier, THE THIRD OBJEC- 
TION was, that the ſecond count of the indictment compre- 


_———_—@l 
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mutioy, and diſobedience;” it then enacts, © that any perſon who ſhall 
maliciouſly and adviſedly endeavour to ſeduce any perfon or perſons 
fervi"g in his Majeſty's forces by ſea er land, from his or their duty and 


allegiance to his Majeſty, or to incite or ſtir up any ſuch perfon or per- 


ſons to commit any act of mutiny, or to make or endeavour to make 
any mutinous aſſembly, or to commit any traitorous or mutinous proce 
tices whatſoever, ſhall, on being legally convicted of ſuch offence, be 
adjudged gui'ty of felony, and ſhall ſuffer death as in caſes of felony 


hended 
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\end:d two diſtinct offences, viz. an endeavour to ſeduce, 
E entice, and ſtir up, to commit mutiny, and an endeavour to 
| ſeduce, entice, and ſtir up, to commit traicorous and mutin- 
F ous practices. THE FIRST OBJECTION, namely, that the 
indictment does not ſhew in what manner and by what means 
the priſone: did endeavour to ſeduce, to entice, and ſtir up, 
| was ſupported by a ſuppoſed analogy to the rule, and the form 
of indictments in the caſe of faiſe tokens and falſe pretences : 
and it was argued that the ſtatute pon which the preſent in- 
dict ent is founded ſuppoſes a manner and means of endea- 
| vourinr, by publiſhing papers, and by malicious and adviſed 
ſpe. king: and therefore that the means uſed ſhould have been 
ſet forth. The anſwer to this objection is, that an endea- 
vour to ſeduce, to entice, and to ſtir up, though a coneluſion 
from an infinite variety of facts and circumſtances is but a 
concluſion of fact, is it elf a fact, admitting of no definition 
or deſcription 3 that the fact is fully expreſſed by the mere 
force of the word © endeavour,” and can only be expreſſed 
by that word, like the words, © conſpire, maintain, aid, and 
abet which in the indictments for the offences of con- 
ſpiracy, maintenance, &c. do ſufficiently expreſs the offences 
charged in the indictment, without circumlocution, and with- 
out ſhewing in what manner and by what means the con- 
| fpiracy, maintenance, aiding, and abetting, &c. were pro- 
duced. We are therefore of opinion, that this objection is 
| not ſufficient whereupon to arreſt this judgment, THe 
SECOND OBJECTION was, that it ſhould have been averred 
in this indictment, that the priſoner knew that Matthew 
Lowe was a ſoldier. The argument urged in ſupport of this 
objection, that the priſoner couid not be guilty of the offence 
charged unleſs he knew that the man upon whom he pr e- 
tiſed was a ſoldier, ſuggeſts one anſwer to this objection, 
viz, that knowledge is neceſſarily included in the charge of 
endeavouring to ſeduce, &c. Another full and ſatisfactory 
anſwer is, that the word “ adviſedly“ is in the indictment. 
which is at leaſt equivalent to the word /cienter. This ob- 
jection therefore cannot hold. THE THIKD OBJECTION is. 
that the ſecond count of this indictment comprehends two 
diſtinct offences. Probably it will be found to be a ſufficient 
anſwer to this objection, that (hough this charge might have 
deen branched into ſeparate offences) the whole may be butthe 
parts of one fact of endeavour ; which mult be ſtated as it 1s. 
But in the circumſtances in which this priſoner now ſtands 
convicted upon the firſt count of this indictment, to which no 
lufficient objection has been taken, and upon which, therefore, 
judgment muſt be pronounced agai:.{t him, it is not abloli ely 
neceſſary that the judges thould decide upon this lait objee- 
tron, and therefore I forbear to enter into the further conſi- 
tion of it. Upon the whole, we are of opinion that tacre is 
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no ground to arreſt tie judgment, and that ſentence ſloud 
pals upon the priſoner, 3 


85 Stage. 


Ile King v. B. UM BLING is not an entertainment of the ſtage with. 


Handy Ea Ter. in the meaning of the ſtat. 10 Geo. 3. c. 28.—The te. 


© Tir. kf. 286, er dant having been convicted in the penaity of 50l. under 

| the ſtar. 10 Geo. 3. c. 28. (1) for acting, repreſenting, and 

performing, a certain entertainment of the ſtage called tum. 

bing, &c.““ at Birmingham, in an amphitheatre erected for 

that purpoſe; the conviction was removed here by certiorar, 

in o:der to take the opinion of this Court on the queſtion, 

Whe her the off-nce of which the defendant was convicted 

came wit.;in the ſtatute? Lord Kenyon, Ch. J. I dong 

think that tuimbling is an entertainment of the ſtage within 

the meaning of that act of parliament; it might equaliy be 

ſaid, taut fencing on a public {tage is. By the third ſection of 

this act a Copy of the piece to be repreſented is required to be 

ſe tiothe Lord Chamberlain for his approbation previous to 

the acting: bur no copy could have been given of this er- 

tertatument. This is a penal act of parliament, and we cannot 

extent it to entertainments that did not exiſt when the ſtatute 

was made, though perhaps it is deſirable that the prohibitions 

contained in the ſtat. 25 Geo. 2, with reſpect to Lond:n and 

Weſtminſter, ſhould be extended to the other parts of the 
kingdom. —Conviction quaſhed. 


Stamps. 


Stonelake, who = penalty of the ſtamp act of 1 Ann. ſtat. 2. c. 22, s 


me 3. Das incurred by eraſing names and dates, upon letters of 


x2 Geo. 3. B. R. attorney made in England, to collect debts abroad without 
5 r. 2673. reſtamping.— This was a queſtion upon the ſtamp-act of 
| | I Ann. ſlat. 2. c. 22, /. 2. which enacts, « That if any p-rfon 
ſhall write, or cauſe to be written, part of any writ, mandate, 


— 
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(1) By ſect. 2. it is enacted, that if any perſon, &c. without ſuch au 


thcrity or licence as aforeſaid (which is explained by the firſt clauſe to 
mean letters patent from the king, or licence from the lord chamberiain), 
ſhall act, repreſent, or perform for hire, &c, any interlude, tragedy, comed, 
opera, play, farce, or other entertainment of the tage, or any part or pats 
therein, he ſhall forfeit for every ſuch offence ths ſum of sol. And (tt. 
3- enacts, that no perſon ſhall act, &c. for hire, any new inte rlude, &c. 
&c. unleſs a true copy thereof be ſent to the lord chamberlain fourtecn 
days before the attingy &. 5 : 

| | bond, 


W tond, affidavit, or other writing in reſpect whereof any duty 1 
is payable, on any piece of velium, &c. whereon there ſhall 1 
hare been before written any other writ, &c. in reſpect 
E whereof any duty is payable, before ſuch vellum, &c. thall 
be again ſtamped ; or thall fraudulently eraſe the name of an ity 
perſon, Or any ſum, date, or other thing, or cut off any ſtamp 
| from any piece of vellum, &c. with intent to ule ſuch ſtamp, 
for any other writing in reſpect whercof any duty ſhall be 
payable; every perion ſo offending ſhall forfeit 20l. with 
its.“ This caſe was in ſubſtance as follow: 
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s: That in the 
year 1760, the defendant, then in England, made and executed 
u letter of attorney, written on paper properly ſtamped, 
thereby conſtituting two perſons his attorneys for the pur- 
poſes herein ſet forth, and nothing having been received or 
done under the letter of attorney (except that one of the 
perſons therein authoriſed carried it to Newforndland, and 
often applied to Juiſbam for the debt, though without effect). 
On the 20th April, 1769, the defendant, then in England, eraſed 
the names of the former attorneys, the date, and the names of the 
witneſſes, in and upon the ſaid paper writing; and before the ſaid 
paper was again ſtamped, again ſealed and delivered the ſaid 
payer writing, thereby purporting that he appointed one James 
Sonelake (who was then likewiſe in England ) his lawtul at- Pe. 
to:ney, for the purpoſes therein mentioned; which re-execu- 
tion thereof was atteſted by tao other perſons, viz. John Croſs by 
and John Mare, and the name and addition of James Stonelake, 14 
and the name of John Croſs and ohn Mare were chen urit— 1 
ten upon the eraſures, in the place of the former attorneys and um 
witnelſes; and the date altered, from the 24th April, 1760, to 4 
the 20th April, 1769. THE qQuesTIONS were, Firſt, It _ 
ſtamp duty was at the time in queſtion, viz. the 20th April, 
1769, payable, in reſpect of any letter of attorney made in 
England, to empower the attorney thereby intended to be ap- < 
pointed to act for any of the purpoſes mentioned in the ſaid 4 
letter of attorney above ſet forth? Secondly, Whether by 
any eraſure or alteration made in the letter of attorney in 
PO by the deferidant, he is ſubject to the penalty ſpeci» 
ed in the 2d ſection of the ſtatute of the firſt of Queen Ann, 
viz. ſtat, 2. chap. 22. intituled, . An act for preventing frauds 
© in her majeſty's duty upon ſtamped vellum, parchment, 0 
* and paper.” TRE Cover were clear that the duty was ih 
payable ; the deed being made in England: and they were 
as clear that the defendant was ſubje ct to the penalty upon 
the ſecond queſtion. And they thought the plaintiff had done 
right in taking only one penalty. —Poſtea to the plaintiff, 

The plaintiff cannot recover upon a written contract Alves v. Hodge 
made in Jamaica, which by the laws of that ifland was void fun, Ea. Ter. 
for want of a ſtamp.— On the trial the plaintiff proved the EY mow 
hats Rated in the declaration, and produced a note mentioned TO 
in 
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in the ſecond count, which » as dated © Jamaica, 25th Ju 
1796, and was in theſe words: « Three days after the 8. 
4 rival of the ſhip Neill Malcolm at London, I promile iv yay 
« to W. Alves fifty guineas, if he does his duty as an abe 
« ſeaman;“ ſigned * John Hodgſon,” There was no ſtany 
on the paper, and the defendant gave in evidence a la g 
Jamaica, paſſed before the date of the note, whereby a cer. 
tain ſtum was impoſed on all inland bills of exchange ant 
on ail promiſſory and other notes (1); and contended, that 
the paper in queſtion, not being ſtamped, was void by the 


operation of that law, and not being evidence in the country 


where it was made, it could not be received in evidence in a 
court of juſtice here, And Loid Kenyon being of that 


_ opinion, a verdict was taken for the plaintiff generally, wit 


Afackenzie v. 


Banks, Ea. Ter. 
33 Geo. 3. BR. 
5 Ter, Rep. 176, 


343. Aue, Vol. I. p. 269. 


leave to the defendant to move to enter a nonfuit on that 
ground. A motion having been made for that purpoſe, and 
cauſe ſhewn, PER LORD Kenyon, Ch. J. This is a pro- 
miſſory note, though not negociable, and as it is nat ſtamped 
it cannot be received in evidence, Then it is ſaid that we 
cannot take notice of the revenue laws of a foreign coun- 
try (2)3 but I think we muſt reſort to the laws of the county 
in which the note was made; and wnleſs it be good there it is nt 
oblizatory in a court of law here, But as there is a count ona 
guantum meruit, which was not conſidered at the trial, and as 
the inſtrument could not be given in evidence, for want of the 
ſtamp, there mult be a new trial in order to give the plain- 
tiff an opportunity of recovering on the general count, 
Rule abſolute for a new trial, | 
This was an action on the defendant's undertaking to 
pay the debt of his mother, who was in trade. The debt 
aroſe in the courſe of her buſineſs, which the defendant aſſiſt- 
ed her in carrying on, though without any ſhare in it. The 
evidence of the undertaking was a letter written by the de- 
fendant to the plaintiff,” AND THE QUESTION was, Whe- 


ther it ought to have been ſtamped, as all agreements in 


writing are required to be, by the 23 Geo. 3. c. 58 © whether 
the writing be only the evidence of the contract, or obiiga- 
tory upon the parties, from its being a written inſtrument 2 
or whether this letter came within the exception of the 23 


Geo. 3. c. 51. / 1. by which it is provided that the firſt- men- 


— — 


— — — * 


— 


(1) The law in queſtion impoſed a ſtamp duty on “ every piece or 
*« ſheet of paper, &c. on which ſhall be written any inland bill of ex- 
« change, draft, or order, &c. promiſſory or other note, where the ſum 
* or vajue expreſſed therein, or made payable thereby, ſhall be abort 
« 2ol. and not exceeding 50. the ſum of 1s. 3d. when the ſum thax 
„ be above gol. and not exceeding 200l. the ſum of 15. 8d. &c.“ 

(2) Vid. what is ſaid by Lord Mansfield in Holman v. Jebrſon, Coup. 


tioned 


Stamps. 


E ioned act“ ſhall not extend to make liable to the ſaid ſtamp 
duty any letter paſſing by the poſt between merchants or other 


perſons carrying on trade or commerce in this kingdom, reſiding 


E at 5o miles diſtauce from each other.” PER CURIAM. It 


appears in evidence that the defendant did carry on the buſi- 


f nels for his mother, and that this debt aroſe in the regular 


courſe of the trade. And therefore any letter written by him 
on account of that very trade, whereby he bound himſelf to 
another tradeſman, may fairly be conſtrued to fall within 
the letter and ſpirit of the act; which meant that the corre- 
ſoondence of merchants and tradeſmen, at a diſtance from 


each other, on the faith of which they had conſiderable deal- 


inge, ſhould not be fettered with ſtamps. 


479 


Legacies charged on land are liable to the legacy duty, but Green v. Croft, 


not a deviſe of land or intereſt in land. — This was an ac- 
tion for money had and received to the uſe of the plaintiff; 
the defendant pleaded the general iſſue, and a verdict was 
found for the plaintiff, for 10611. 78. 64d. ſubjeCt to the opi- 
nion of the Court, on a caſe; the material part of which 
ſtate h that on the 27th of December, 1782, George Huddle- 
fn, by his will, deviſed all his real and perſonal eſtates to 
the defendants * Fames Croft, George Huddleſton, Fervoiſe 
« Purefoy, and John IM alter, their heirs, executors, and ad- 
„ minittrators, in truſt, that they and the ſurvivor of them, 


et al. Ea. Ter. 


32 Geo, 3. C.B. 
2 Hen. Black, 38. 


* and the heirs, executors, and adminiſtrators of ſuch fur- 
« vor, do and ſhall receive all and ſingular the rents and 


profits, intereſts, and dividends thereof, and pay and apply 
Ache nett annual produce, after deducting thereout all 
charges and expences of ſetting, letting, and managing the 


„ ſame, to my nephew, John Green (tie plaintitt), dutiag 


his life; and after his death, to convey, aſſign, transfer, and 
* pay the ſame to and amongſt his children living at his 
„death, &c.; that the ſame perſons who were thus ap- 
pointed truſtees, were alſo executors of the will; that. the teſ- 
ator died on the 12th February, 1784; that the annual 
value of his real eſtates, after deducting charges and ex- 
pences, was 2841. 6s. 74d. and of his 267% Aer after making 
the ſame deduCtion, 7981. ; that the defendants received thoſe 
two ſums, previous to the commencement of the action, and 
tendered and offered to pay the ſame to the plaintiff on his 
giving them a receipt or diſcharge upon ſuch a flamp or lamps as 
is or are impoſed by ſtat. 20 Geo. 3. c. 28. 23 Geo. 3. c. 58. 
and 29 Geo. 3. c. 5 1. AND THE QUESTION for the opinicn 
of the Court was, Whether the plaintiff was entitled to receive 


from the defendants both or either of the ſaid ſums of 2841. 6s. 71d, - 


and 778ʃ. without giving a receipt or diſebarge for the ſame, ar 
any part thereof, on a legacy ſtamp, as required by the above-cited 


| ſtatutes, or either of them? On the part of the plaintiff fuur 


points were made, FirsT, Heiler a legatee were end to 
Live 
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ſell it. But the growing profits, after a teſtator's death, ade 
| not 


Stamps: 


give a receipt for his legacy? SECONDLY, I hether the (4, 
tutes in queſiion extended to an intereſt in lands? Ignis, 
WH hether they extended to a life intereſt in perſonal property? 
FouRTHLY, V hether the ſtat. 29 Geo. 3. c. 51. wh 

afſed after the death of the teſtator, «vas applicable to this ca 
14 LouGHBuROUGH. | he only queſtion for us to cn. 
fider is, Wether a receipt under the legacy acts was ne. 
ceſſ ry in his caſe ? "The defendants might have emp weret 
the plaintiff to receive the money himlelf, which brings i 
exactly to the caſe ot money had and received by them to che 
plain iff's uſe. Legacies charred on land are undoubtedly lab 
but not a deviſe of land, or of an intereſt in the land. No receyt 
is given for land, and the plaimiff, in this cate, is tenant for 
life in equity, and might have received the rents from the 
tenants; for it would have been no 1mputition on the Ce. 
fendants to have permitted him io to do. The intention of 


the legiſlature was, to charge all pecuntary legacies, it being 


ſuppoſed that for them the executors would find it neceſſary 
to take receipts z and therefore where the executor can demand 
@ receipt as executor, he may deduct it out of the legacy. But thi 
is not a caſe where the executors can demand a receipt, for 
undoubtedly they might auithoiiſe the Jegatee to receive the 
dividends at the bank, and if an action were to be brought 


| afterwards by him for the dividends, it would be a ſufficient 


defence for the executors, that he had received.them himſelf, 
of which the book: of the bank would be evidence, It 1s 
impoſſible to conſtrue the words & any legacy, to mean al 
legacies ; for it is plain they do not extend to ſpecihe chat- 
tels, as a horſe or a Piece of furniture. So a reſidue is out 


ot the act of parliament, and accumulations de anno in annum 


are ot ſubject to the tax; for if they were, it would be tak» 


ing intereſt upon intereſt. Suppoſe a legacy of 10001. were 


given to A. in truſt for an infant, to go over in caſe he 
ſhould die during his minority, and the infant dies; the in- 
tereſt during his life would belong to his repreſentatives, and 
the remainder- man would be entitled to the principal, Now 
in that cate, would the intereſt be liable to the legacy duty? 
or ſuppoſe the money was, paid to the truſtee by the exccu- 


tor, and a receipt taken for the whole, would the remainde!- 


man afterwards be liable? The act does not appear to me 
to charge the profits ariting after the death of the teſtato!, 
but only the grofs amount at the time of his deatii, It this 
intereſt were liable, it would follow, that all dividends of the 


Public funds, tranſmitted by will to perſons for lite, would 


pay an annual tax; which would very much fink the credit 
of the funds. It is difficult to calculate the value of an an- 
nuity; and the calculation can only be made at the dme 
when the annuity commences: beides, the annuitant My 
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not ſubject to the tax. As this demand therefore is for 
nothing but growing profits, the plaintiff muſt have judg- 
ment for the whole ſum found by the verdict. The other 
judges agreed. —Judgment for the whole ſum. 


In this caſe the court of King's Bench held that articles CO $ 
of agreement under ſeal. could not be given in evidence unleſs Tr Te. 
ſtamped with a deed ſtamp, although the agreement ſtamp is 35 Geo. 3. B. R. 
of the fame value, but differently formed. The plaintiff 6 Ter. Rep. 317, 
declared upon articles of agreement under ſeal, whereby the de- 
ſendant had agreed to purchaſe of him a leaſe of certain pre- 
miſes, and aſſigned for breach that the defendant had refuſed 
to purchaſe, At the trial it appeared that the deed when exe- 
cuted had no ſtamp affixed on it ; but when it was produced 
at the trial it was ſtamped with a 6s. agreement ſtamp. Ob- 
jection was taken that this was not a proper ſtamp for a deed, 
though of the ſame value; and it was agreed that a verdict | 
ſhould be taken for the plaintiff, with liberty to the defendant 
to enter a nonſuit in caſe the Court ſhould be of that opinion. 

A rule was obtained in Hilary term for entering a nonſuit, 
and after cauſe ſhewn, LORD Kenyon, Ch. J. ſaid, 1 do 
not ſee how we can get over the objection of the ſtamp. 
[tis abſolutely neceſſary that the diſtinction of the ſeveral 
ſt:mps ſhould be preſerved in courts of juſtice as long as 
tht diſtinction is kept up by the legiſlature; and indeed it 
has often proved the means of detecting torgeries, by com- 
paring the ſtamps on forged inſtruments with thoſe in uſe at 
the time, But it certainly would have been more convenient 
for the public, if the legiſlature, when they appropriated (1) 
all the money ariſing from the different ſtamp acts to the 
lame general fund, hed introduced one general ſtamp for all 
purpoſes for which the ſtamp duties to the ſame amount are 
payable. — Judgment of nonſuit to be entered, | 

In Eaſter Term, however, the matter was opened again 
upon the mention of a caſe of Legge v. Tyte, Faſt. 30 
Ge. 3. B. R. wherein the ſame point had been ruled differ- 
ently; which caſe had not been adverted to in the courſe of 
the argument: THE CouRT therefore gave leave to the 
plaintiff's counſel to bring on the caſe again, that they might 
have an opportunity of re-conſidering their determination, 

The cauſe ſtood over till this term, when THE CouRT, 
upon full conſideration, reſolved to abide by their former 
opinion before delivered in this caſe. 

Tt was held upon the flat. 9 Ges. 3. Ce 37» for indemni- Couch, gui tam, 
fying perſons who had neglected to pay the ſtamp duties on ap- gg Jefferies, 
prentices' indentures, that the act barred only future aCtions, , 8 B R. 

and did net diſcharge a verdict before obtained. This was an 4 Burr. 24% 


— 
—_—  — — ad —— _._ 1. — 


— er- 22 -—_—_ — - — Ho 3 = 
«= toad of n=, mrs repo ng 8 e neee 
4 A." 1 s 7 Nn 
4 . 
2 4 > 4 88 " * "ap 2 


2 LL . 4 $ 2 os 
£ K* vr angry ur ro un 


14 
7 

, 

1 

15 
43 
. 
3 4 


| A Vide 27 Geo. 3. c. 13. / 41. 
W VF; Ii action 


r 


482 — Stamps. 


action for the penalty of not paying the ſtamp-duty upon 2t 
indenture of apprenticeſhip. Upon the trial a verdict v 
given for the plaintiff, and it was moved on behalf of the 
defendant, that the plaintiff might ſhew cauſe why he ſhoul 
not be reſtrained from entering up his judgment; the de. 
fendant having, ſince the obtaining the verdict in this cauk, 
and before the 1ſt of September, 1769, paid the duties upon 
the ſum omitted to be inferted in the indentures of appren. 
ticeſhip, to the ſtamp office, purſuant to an act of the laſt ſe. 
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423 
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we 
ſion 9 Geo. 3. c. 37. % 4. which diſcharges perſons who fa 
have incurred any penalties by ſuch omiſhons, of and from FB 
; the ſaid penalties, upon their paying the duty on or before the He 
; | . it of September, 1769.—Rule :o ſhew cauſe. 1 
F Ihe act fays, © that if the duty before neglected to be pail ane 
; Mall be paid in on or before the 1ſt of September, 1769; an! (w 
3 the indentures be tendered to be ſtampt, any time before the Err 
I 29th of the ſame month, the perſon who has incurred ihe ahi 
4 penalty by the omiſſion ſhall be diſcharged of and from th B bill 
4 ſaid penalties,” | | jun 
4 The queſtion was, „Whether this act ſhall relate to ac. tha 
F tions commenced before the firſt day of the ſeſſion in which hec 
; it paſſed.” | | to 
7 PER CUuRIam. Here is a right veſted, and it is not to be eil 
is imagined that the legitlature could by general words mean WW bu 
N to take it away from the perfon in whom it was fo legally * 
q veſted, and who had been at a great deal of coſt and charge tire 
3 in proſecuting. They certainly meant future actions. Other- pre 
NY wiſe, it would be puniſhing the innocent inſtead of the guilty, det 
1 It can never be the true conſtruction of this act 10 take ter 
1 away this veſted right, and puniſh the innocent purſuer of it Le 
E with coſts. | tir 
A 8 The Court will not make a rule on a plaintiff who brings no 
. Marnell, exccu- an action on a bond, to allow an officer of the ſtamp duties he 
1 ee a= to inſpect the bond, becauſe the defendant expects it to be thi 
f 38 Geo. 3. C. 8. . N for PER CURIAM, It would be a violent meaſure to rig 
I 7 Pal. et Byſ.63. order the plaintiff to produce an inſtrument which might be jul 
1 ä the means of convicting him of a capital felony. In ths at 
4 caſe the defendant has pleaded nor eff factum, and therefore 895 
3 the plaintiff will be obliged to produce the bong, if he means thi 
3 to ſucceed in his action; but as he may think better of it, wi 
4 we ought not to put his life in danger by the exerciſe of m 
3 ſummary juriſdiction. : 
3 Ti 
b | ve 
4 TN | | ce 
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Statutes. 


1 


| OLLUSIVE notes to an edition of the ſtatutes will not Baſket v. Cun- 
take it out of the king's printer's patent. —Defendanr, * ae 
in conjunCtion with ſeveral bookſellers, was publiſhing, in 2 Geo. 3. Jn Cans 
weekly numbers, a Digeſt of the Statute Law, containing the 1 Black. Rch. 370. 
ſtatutes at large, methodiſed under alphabetical heads, with 

| large notes from Lord Cole, and other writers of the law. 

He had contracted with Strahan and Mocdfall, the proprie- 

| tors of the patent for printing law books, to print this work, 

| and it was printed at their preſs. Baſtett, the king's printer 

(whoſe patent extends to all ſtatutes, and which was con- 
firmed, as againſt all common printers, in the cafe of Baſtett 
and the Univerſity of Cambridge, B. R. M. 32 Geo. 2.) filed his 
bill againſt the proprietors and the law printers, for an in- 
junction; which was now moved for, on the authority of 
that caſe, and the reaſons urged in that argument; and alſo, 
becauſe the notes ſubjoined to the preſent work appeared 
to be colluſive, and inerely calculated ro ſhelter a pirated 
elition of the ſtatutes. Cauſe was ſhewn, 1ſt. That this 
book was not within the meaning of the letters patent, 
being a work of labour and induſtry, and in a method en- 
tirely new. 2dly. That, as they had printed at a privileged 
preſs, there could be no ground for an injunRion, without 7 30/58 
determining the refpeCtive merits of the two interfering pa- 
tents, both of which were ſanctificd by long uſage. The 
Lord Chancellor was of opinion, that the work was en- 
tirely within the patent of the king's printer, and that the 
notes were merely colluſive. But he would not interfere 
detween the two contending patents, in the ſummary me- 
thod of inj unction; but left them to adjuſt their reſpective 
nghts in due courſe of law. He therefore ordered an in- 
junction to iſſue, to reſtrain the proprietors from printing 
at any other than a patent preſs: which, as Woodfall and 
Strahan were ſecretly in league with Baſtett, and were at 
that time jointly concerned in a new edition of the ſtatutes, 
was equivalent to a total injunction; the law printers find- 
mg means to elude their contract with Cunningham. 

Upon a penal ſtatute, if the offence, and conſequently the Millar v. Taylor, 
night which ariſes from the prohibition contained in it, ne bays BR. 
ze, no remedy or mode of proſecution can be purſued, ex- 4 Burr. 2323. 
cept what is directed by the act, and the ſtatutes which pro- 
hibit interlopers give, by that prohibition, the ſole Bg 
India trade to. the company. The trade was free before ; 
conſequently the ſtatutes create a new offence: was it ever 
imagined that any remedy _ be purſued by the company 
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except thoſe preſcribed by the ſtatutes *—When an act . 
forces a duty with penalties, the ordinary remedies follow 47 
debt of obligation to pay; and the penalties are by way gf 
ſecurity : but when the privilege to one perſon ariſes out of 
and conſiſts in a new prohibition to others, there is no pro. 
ceeding but for a breach of the prohibition. If the act ha 
| preſcribed the remedy for the party grieved, and the mode af 
proſecution; all other remedies and modes are excluded. [f 
a conditional right is created by an act of parlia ment, the 
condition cannot be diſpenſed with. If the ſame act which 
creates the right /mits the time within which proſecutions for 
violation of 1t ſhall be commenced, that limitation cannot 
be diſpenſed with, per WILLEs, J. | 
If a ſtatute gives a remedy in the affirmative (without x 
negative <xpretled or implied) for a matier ahi was afium- 
able before by common law, the party may ſue at commun 
law, and waive his remedy by ſtatute if he pleaſes: but if i 
be a right newly created, it receives its birth, auration, and 
remedy from the ſtatute, and no other remedy can be pur- 
ſued; alſo the ſtatute remedy can only be made uſe of, by 
obſerving the particular conditions which the act preſcribes, 
Atcheſon . In remedial caſes, the conſtruction of ſtatutes is exten'ed 
Exeritt, Hil. Ter, to other caſes within the reaſon or the rule of them: but 
6 Geo. 3.B.R. NY g 0 
cu. 391 Where it is a hard poſitive law, and the reaſon is. not very 
plainly to be ſeen, it ought not to be extended by conſtruc- 
tion. Per Lord MANSFIEL D. | 
Bazing v. Skel- Where an act confers certain privileges on officers who 
_— _ may be ſued for things done in purſuance of that act, anda 
5 Tor. 5 16. ſubſequent act impoſes new obligations on the old officers, 
8 the privileges of the former ſtatut? do not attach on them in 
reſpect of things done under the latier.— This was aſſault and 
falſe impriſonment againſt the defendant, who was a turnpixe- 
man, keeping a gate within the county of Surrey. The vente 
was laid in Kent; and on the trial it appeared that the aſſaul 
was committed by the turnpike-man in Surrey, on account 0 
the plaintiff's attempting to paſs through che gate in 3 
chaiſe, which the defendant thought was a hired one, and for 
which he inſiſted upon the duty impoſed by the 25 Geo. 3. © 
55 upon poſt horſes; but, in fact, the chaiſe was not hired, 
y the general highway act, 13 Geo. 3. c. 78. / 81. it 1 
enacted, & that if any action be commenced againſt any per- 
ſon for any thing done or acted in purſuance of this act, fuct 
action ſhall be commenced or proſecuted within three calen- 
dar months after the fact committed, and not afterwards, and 
ſuch action ſhall be brought within the county where the 
fact was committed, and not elſewhere, &c. This act ex- 
tends (amongſt other perſons) to gatekeepers. Then by the 
25 Geo. 3. c. 51. certain duties on poſt-horſes are directed to 
be levied, for which the gatekeepers are authoriſed, by - 
| 100 
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. 16th ſection to demand a ticket, and not to ſuffer any horſe 
to paſs without it. And by the 67th clauſe jt is enacted, © that 


if any perſon ſhall be ſued for any thing done in purſuance 


| of the act, &c. he may plead the general iſſue, and give the 


ſpecial matter in evidence, and is alſo entitled to treble coſts 
in caſe of a verdict for him or nonſuit.”” At the trial it 
was objected that the action ought to have been brought in 


| the county of Surrey where the fact was committed. A ver- 


dict however was taken for the plaintiff, with liberty to 


move to enter a nonſuit, in caſe the Court ſhould think the 


objection well founded. A rule having been accordingly 
obtained for that purpoſe, and cauſe thewn, CURIA. The 
direction below was perfectly right. The ſyſtem of laws 
reſpecting the repairs of roads, has impoſed certain duties 


| on the gatekeepers; and in order to protect them in the 


execution of their duty, has given them certain privileges 

that they may plead the general iſſue to actions brought 

againſt them for any thing done in purſuance of that 

2; and that ſuch actions ſhall be brought in the county 

where the fact was committed, in order that they may not 

be removed to a diſtant part of the country to defend them- 

ſelves. But the ſtatute, on which this action is brought, 

has nothing to do with the repairs of highways, but was 

paſſed for a different purpoſe, to raiſe a public tax. This 

act has alſo impoſed duties on gatekeepers, and introduced 

certain regulations for their benefit with reſpect to actions 

brought againſt them, namely, that they may plead the gene- 

ral iſſue to actions brought againſt them ior matters or things 

done in executing that act, and that, if they ſucceed, they 

ſhall be entitled to treble coſts ; but it does not require, as the 

other act does, that the action ſhall be brought in the county 

where the fact was committed. This action is in its nature 

tranſitory; and as there is nothing in chis ſtatute under 

which the defendant acted to abridge the plaintiff's right, the 

general right of ſuing in what county the plaintiff chooſes 

attaches on this caſe. There is no ground therefore to ſa 

that the benefits introduced inte the former act on behalf of 

turnpike-gatekeepers ſhould protect the defendant when act- 

ing under this latter act: it might be as well contended that, 

ifa juſtice of the peace were to be made a commiſſioner of 

turupikes, the privileges which he has as a magiſtrate would 

attach on his acts in the other capacity. Rule diſcharged. 

Before the ſtat. 33 Geo. 3. c. 13. was paſled, if an act of par- Latleſs, execu- 

lament was to take effeck from and after the paſſing of the trix, &c. and 

a,” it was held to operate by legal relation from the firſt N ee 

day of the ſeſſion (1). 32 Gev. 3. B.R. 
| Where 4 Ter. Rep. 660. 


— 


(1) But it is now otherwiſe ſettled by the ſtat. 33 Geo, 3. c. 13. which 
enacis, that all acts where no particular commencement is mentioned 
| 113 | therein, 
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ee et -3 v. Where computation of time is to be made from an s WE i: 
F Ter © done, the day on which the act is done is to be includedin Wi 
30 Geo. 3. B. R. the reckoning.— Treſpaſs for ſeizing and taking a quauii; 
3 Ter. Rep. 623. of tobacco, with a cart and horſes, on the 28th Februar, mit 


1788, and diſpoſing of them to the uſe of the defendans, WE tim 
Plea, not guilty. The defendants were exciſe officers; le 
ſeizure was made under the 23 Ge. 3. c. 70. on the 234 
February, 1788; the notice of the action was ſerved on the au 
defendants on the 28th of April; and the writ was ſued out u 
on the 28th of May. At the trial it was objected that be 
writ was ſued out a day too ſyon, as the 3oth ſection of this - 
ſtatute enacts, that no writ ſhall be ſued out againſt any pet. 
ſon acting in the execution of the ſtatute until one calendn 
month next after notice in writing ſhall have been delivered to 
him, &c. The judge, being of opinion that there wa 
weight in the objection, nonſuited the plaintiffs. A rule was 
obtained to ſhew cauſe why the nonſuit ſhould not be ſet aſide, 
and a new trial granted, on the ground that the day when the 
notice was ſetved muſt be taken to be incluſive ; Clayton's 
caſe, 5 Rep. 1,; Ofborn v. Rider, Cro. Jac. 135; and R.y, 
Adderley, Dougl. 446. were cited. And THE CoURT faid, the 
that this caſe came expreſsly within the rule laid down in 

K. v. Adderley, infra, and the caſes there mentioned, that where 
the computation is to be made Min an act done, the day when 
ſuch an act was done was to be included. And they were of 
opinion that the nonſuit ought to be ſet aſide, in order that 
the plaintiffs ſhould have an opportunity of going into their 
caſe, Rule abſolute. * | 


Ho m_ 5 When the word * month” is uſed in a ſtatute, without tir 
Ea. 0 the addition of “ calendar,“ or any other words to ſhew that of 
35 Geo. 3. B. R. the legiſlature intended calendar, it is underſtood to mean : ot 
6 Ter. Rep. 224. “lunar month.” — This was an action on the caſe againſt a 


the defendants, commiſſioners of the cuſtoms, for not making 
an order on the receiver-general of the cuſtoms, to pay the 
plaintiffs a premium of 700l. to which the plaintiffs claimel 
to be entitled under the ſtat. 28 Geo. 3. c. 20. (1). At the 


therein, ſhall begin to operate only from the day of the paſſing thereo!, 
and which is to be expreſſed on the parliament roll, immediately after 
the title of the act. | | 

(1) By 26 Geo. 3. c. so. amended by 28 Geo, 3. c. 20. for the encol- 
ragement of the Southern Whale Fiſhery, certain premiums were granted 
for ten years to twenty ſhips employed in that fiſhery under certain li. 
mitations; by Vt. 3. it is enacted, “ that for fifteen of ſuch ſhips zu bicb 
Shall be fo fitted and cdeared out after the firſt day of May, and before the 
x ſt of September, 1786, and betwerh the iſt of May and the iſt of Septem- 
ber in each ſucceeding year. and ſhall have ſailed to the ſeventh degree 
of north latitude, and ſhall there have Son fide carried on the ſaid fiſhers, 
and ſhall return before the 1ſt day of July, in the year ſubſequent i 
that in which they cleared out, to ſome port of Great Britain, there ſhal! 
be paid and allowed, &c. &c.” “ TOE? 5 
; + „„ e trin!“ 


Statutes. 


bia a verdict was given for the plaintiffs, with nominal da- 
mages, ſubject to the opinion of this Court, on an objection 
then taken, that the plaintiffs were not entitled to the pre- 
mium, becauſe their ſhip had not been at fea during the fall 
ume of 14 calendar months, as required by the ſtat. 28 Geo. 3. 
A rule having accordingly been obtained, calling on the 
W plaintiffs to ſhew cauſe why the verdit ſhould. not be ſer. 


ue facts of the caſe were ſhortly theſe; + The plaintiffs? ſhip- 
cleared out at the port of Yarmouth, 29th October, 4789; 
e on the 10th of November ſhe ſailed; 27th December, 1790, 
4 the returned to Corton Bay, on the Suffolk coaſt, where 
there is no port; and on the 29th of December, 1790, ſhe 
e arrived at Yarmouth. It was admitted that this ſhip had 
« complied with all the other conditions impoſed by the act, 
« and was in all other reſpects entitled to the premium of 
« -00l.” Two QUESTIONS were made: Iſt, Whether the 
ia months were to be computed from the time of clearing out, 
or only from the time of ſailing? if the former, then the 
plaintiffs* ſhip had been out 14 months; 2dly, If the latter, 
then, whether the act meant lunar or calendar months; 
if lunar, at all events ſhe had been out the full time. 
Lord KEN TON, Ch. J. I confeſs I wiſh that, when the 
rule was firſt eſtabliſhed, it had been decided that “ montlis'“ 
ſhould be underſtood to mean calendar and not lunar months? 


of a a STS DA % — 


quently, that it ought not again to be brought in queſtion. 
In the inſtance indeed of a quare impedit, the computation of 
time is by calendar months, but that depends on the words 
of an act of parliament (1), temps ſemgſtre. But for all 
other purpoſes, and in all acts of parliament where“ months”? 
are ſpoken of without the word “ calendar,“ and nothing is 
added trom which a clear inference can be drawn, that the 
legiſlature intended calendar months, it is underſtood to 
mean lunar months. Now I can ſee nothing in this act of 
pariament to warrant us in departing from the general rule. 
The months of January, December, &c. are mentioned for 
other purpoſes, only as the periods within which the ſhips 
were to {ail and return, but not as the duration of the time 
that the voyage was to continue; and there is nothing in an 

part of the act from which it can be inferred that the legit. 
l:ture, in ſpeaking of the number of months that the ſhips 
were io be at ſea, meant calendar months. On the other 
queſtion alſo Jam of opinion with the plaintiffs. The words 
' clearing out,“ are perfectly well underſtood in the com- 
mercial world: when the parties have obtained all their do- 


——— — 


(1) 13 Edt. 1. H. 1. c. 5. Vid. Cro. Jac. 167. 
114 cument 


alide, and a nonſuit entered, it now came on to be argued. 


but the contrary has been determined ſo long and ſo fre- 
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cuments from the cuſtom- houſe to enable them to ſail, whey 
they can neither take any other goods or men on board, and 
when it is therefore their intereſt to ſail as ſoon as poſlihle, 
the legiſlature ſuppoſed they would ſail: particular circum. 
ſtances indeed may ſometimes retard the failing, but it is not 
probable that a ſhip will remain long in port after ſhe has 
been cleared out. And the only words in the laſt act ar, 
© fitted and eleared out.” In the recital of the former ad 
in the laſt, both terms are uſed, „cleared out” © and fail.” 


amend the former act, they omitted the latter word © fail,” 
and vſed the former only as the time from which the com. 
putation was to be made; in this part of the act they ſeem 
cautiouſly to have changed the phraſe uſed in the former ac, 
On both points, therefore, I think that the plaintiffs are en 
titled to recover. AsHHvuRsT, J. GRrose, J. and Law- 

RENCE, J. of the ſame opinion. Rule diſcharged. 
Rex ». Clark © Where an offence created, or made penal, by ſtatute is in is 
el. Tr. Ter. nature fingle, one ſingle penalty only can he recovered, thougl 
Ga 6 3 ſeveral join in committing it.— But if the offence is in its 
5 nature ſeveral, each offender is ſeparately liable to the pe- 
| nalty.— This was an information filed by the attorney ge- 
neral againſt the three defendants, Clark, Lilly, and Bateman, 
upon the ſtat, 8 Geo. I. c. 18. /. 25. for aſſaulting and reſiſt- 
ing certain cuſtom-houſe officers in the execution of heir 
duty, and reſcuing out of their cuſtody ſixty half-anlers of 
brandy, and fixty half-ankers of geneva, which they had 
ſeized: by reafon whereof, and by force of the ſaid ſtatute, 
the information ſtated, * that the ſaid defendants had ſeveraliy 
| forfeited the ſum of gol. a-piece.” There was a ſecond 
count for the aſſault only, without the reſcue, which con- 
cluded in the ſame manner, * that the defendants had ſeverally 
forfeited the ſum of 40l.“ At the trial the jury found the 
defendants ſeverally guilty. AFTERWARDS it was moved in 
arreſt of judgment upon this objection, «that the verdict 
againſt the defendants was for three ſeveral ſums of 49l. 
each, whereas by the act of parliament the offence was 
entire, and only one penalty of gol. given for one and the 
ſame offence.” And the caſes of convictions upon the 
game acts were inſtanced, where, though ſeveral offenders 
are concerned, only one penalty can be recovered againſt 
them all. Hardman qui tam v. Whitaker, Mich. 748. 
22 Geo. 2. B. R. MSS. So one penalty only for killing fe- 
veral hares on the ſame day. A/arrict v. Shaw, Md (1). 
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(1) A caſe of this name is reported in Comyns 274+; and ſee vol. III. 
D- 644, Rex v. Blenſclale. | | 
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but in the enacting part, where the legiſlatute profeſſed to | 


DIC OFT A ET EE ( Ax... WW EE . F 7 


r 1 — 


* 
& 
* 
x ” 
+ 
F : 
IE» a 


*: N 1 


Statutes. 


On $HEWING CAUSE, it was objected: 1. That the motion 
was premature ; becauſe if either of the defendants were liable, 
the attorney-general might ſign judgment —_ him only 
and releaſe the reſt. The defendants therefore ſhould have 
waited till judgment had been entered up againſt all; and 
then have availed themſelves of the objection upon error, if 
warranted in point of law. To this it was anſwered, that if 


tue error aroſe upon the verdi& alone, it might be ſo, be- 
E cauſe the attorney-general might cure it by a noli proſequi ; 


but the ground of the objection is, that the information itſelf 
is inſufficient upon the face of it, for it is there laid as a ſeveral 
offence. Therefore, the parties at their election may take 
advantage of it, either in arreſt of judgment, or by writ of 
error, BUT, 2dly, Suppoſing the application regular at this 
time, there is no ground for the objection. For the penalt 

is not in the nature of a ſatisfaction to the party grieved, 
but a puniſhment on the offender, and the crimes are feveral. 
To this it was anſwered, that the ſtatute does not ſay, © that 
every perſon offending ſhall for every ſuch offence forfeit, 


&.” but, “ if any perſon or perſons ſhall, &c. the party or 


parties ſhall for every ſuch offence, forteit and loſe 4ol.”? 
That the word “ „ and “ parties,” manifeſtly thew 
the legiſlature meant to provide againſt a joint offence by 
ſeveral perſons ; but not to 1aultiply the penalty on that ac- 
count: that the penalty refers to the offence, not to the per- 
ſons: and Partridge v. Nailer, Cro. Eliz. 480. Moore 453. 
and Ney 62. which was an action on the ſtar. 1 and 2 Phil. 
& Mar. c. 12. brought againſt three defendants for im- 
pounding diſtreſſes in ſeveral places, was cited, Regina v. 
King et al. 1 Salk. 182.— Therefore it was prayed that 
the rule might be made abſolute. Lord MansFiELD, Ch. J. 
Where the offence is, in its nature, ſingle, and cannot 
be ſevered, there the penalty ſhall be only ſingle ; becauſe, 
though ſeveral perſons may join in committing it, it {till 


conſtitutes but one offence. - But where the offence is in 


its nature ſeveral, and where every perſon concerned may 
be ſeparately guilty of it, there each offender is ſeparatel 

liable to the penalty ; becauſe the crime of each is diſtin 
from the offence of the others, and each is puniſhable for 
his own crime. For inſtance; the offence created by ſtat. 
1 and 2 Phil. & Mar. c. 12. is * impounding a diſtreſs 
in a wrong place.” One, two, three, or four, may im- 
pound it wrongfully ; it ſtill is but one act of impounding, 
It cannot be ſevered. It is but one offence, and therefore 
ſhall be ſatisfied with one forfeiture. So, under the ſtat. 5 
Ann. c. 14. for the preſervation of the game; killing a hare 
3 but one offence in its nature; whether one, or twenty kill 
u, it cannot be killed more than once. If partridges are 
actted by night, two, three, or four may draw the net; but 
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ſtill it conſtitutes only one offence. But this ſtatute relay 
to an offence in its nature ſeveral, a ſeveral offence at con. 
mon law; and the ſtatute adds a further ſanction again 
that, which each man muſt commit ſeyerally. One may te. 
fiſt, anotlier moleſt, another run away with the goods: on: 
may break the officer's arm, another put out his eye. All 
theſe are diſtinct acts, and every one's offence entire and 
complete in its nature. Therefore each perſon is liable to 
a penalty for his own ſeparate offence. — With reſpe& to 
the application being premature, that has been ſufficiently 
anſwercd. The information ſelf Jays it as a ſeveral offence; 
therefore a motion in arieſt of judgment is proper. The 
offences of the ſeveral defendants are diſtinct and ſeparate. 
PrR Cur. Rule diſcharged. | 


The King v. If a ſtatute prohibit all perſons from doing certain adds, 
33 without annex ing any particular puniſhment, the committing 


31 Geo. 3. B R Of ſuch acts is an offence, and puniſhable as a miſdemeanor at 
4 Ter. Rep. 208, Common law.— This was an information by the attorney- 
general, for diſobeying an order made by the king in council 
tor the performance of quarantine, and on the trial the de- 
fendant, who was a pilot, was found guilty. It is enacted 
by the 26 Ges. 2. c. 6. / 1. That all ſhips, and all perſons, 
and goods, on board, coming into any port in England, &c. 
from any place whence the king, with the advice of his privy 
council, ſhail judge it probable that the infection may be 
brought, ſhall be obliged to make quarantine in ſuch place, for 
ſuch time, and in ſuch manner, as ſhall be directed by order 
by the king in council, &c.; and that until ſuch ſhips, perſons, 
and goods, ſhall have reſpectively performed ſuch quaran- 
tine, no ſuch perſons, goods, or meichandiſes, or any of them, 
ſhall come or be brought on ſhore, or go or be put on board 
any other ſhip or veſſel in any place within his majeſty's do- 
minions, unleſs in ſuch manner, and in ſuch caſes, and by 
ſuch licence, as ſhall be directed or permitted by ſuch order, 
or orders, made by his majeſty, &c. in council as aforeſaid; 
and that all ſuch ſhips, and the perſons, or goods, coming or 
imported in, or going or being put on board the fame, and all ſhips, 
veſſels, boats, and perſons receiving any goods or perſons out 
of the ſame, ſhall be ſubje to ſuch orders, rules, and directions 
concerning quarantine, and the prevention of infeCtion, as have 
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by prociamation, or publiſhed in the London Gazette as afore- 
. ſaid. By the fifth ſection it is enacted, That if any com- 
. mander, or other perſon having charge of any ſhip liable to 


or ſhall knowingly permit or ſuffer any ſeaman or paſſenger 
coming in ſuch ſhip to quit ſuch ſhip, by going on ſhore, ot 
by going on board any other ſhip, * 4 ſuch quarantine 
ſhall be fully performed, unleſs in ſuch caſes and by fuch 
5 e prope! 


been or ſhall be made by his majeſty, &c. in council, and notificd 


4 perform quarantine, having notice thereof, ſhall hiiuſelf quit, 


ng e 


E proper licence as ſhall be directed or permitted by fuch order 
or orders made or to be made concerning quarantine, and the 
| ion of infection as aforeſaid; or in caſe any com- 


preventio ca 5 
mander, or other perſon, &c. ſhall not, within convenient 


time after due notice given for that purpoſe by the proper 


officer, cauſe ſuch thip, and the lading thereof, to be con- 


veyed into the place or places appointed for ſuch ſhip and 


lading to perform quarantine reſpeCtively ; then, and in every 


ſuch caſe, every ſuch commander, &c. for every ſuch of- 
fence ſhall forfeit 5ool. one moiety to the king, and the other 
moiety to him or them who ſhall ſue for the ſame ; and alſo 
if any perſon ſhall ſo quit ſuch ſhip, by going on ſhore, or 
by going on board any other ſhip, contrary to the true mean- 
ing of this act, it ſhall and may be lawful for all perſons 


whatſoever, by any kind of force and violence, to compel ſuch 


perſon to return on board ſuch ſhip or veſſel; and every fuch 
perſon ſo quitting ſuch ſhip or veſlel ſhall for every ſuch of- 
fence ſuffer impriſonment for ſix months, and ſhall alſo for- 
feit 2001, THE JUDGMENT OF THE COURT was prayed 
for as being diſcretionary, under the firſt ſection of the ſta- 
tute, as in the caſe of a miſdemeanor at common law.— 
Pex CuriaM. By the firſt ſection in this act of parlia- 
ment the king is authoriſed to make ſuch orders in council, 
reſpeCting perſons going on board ſuch ſhips which come 
from infected places, as he ſhall be adviſed. Now this in- 
formation ſtates that the king in council made an order in 
purſuance of this act, which the defendant violated ;. and, 
therefore, without adverting to the other clauſes in this a& 
of parliament, which are a to other offences, the queſ- 
tion is, Whether or not the diſobedience of an order thus 
made by the king in council be not an offence at common 


law? And moſt unqueſtionably it is. This queſtion, or 


at leaſt the principle of it, does not now ariſe for the firſt 
time, In R. v. Robinſan (1) the defendant was indicted for 
diſobeying an order of maintenance of his grandchildren. 
The ſtatute 43 Eliz. c. 2. / 7. enacts, that fathers, grand- 
fathers, &c. ſhall maintain their children and grandchildren, 
&c. in ſuch a manner as the juſtices ſhall direct; and it an- 
nexes the penalty of 20l. per month; to be recovered in a 


ſummary way by diſtreſs, &c. under the eleventh ſection. The 


proſecutor in that caſe, however, thought proper to prefer an 


indictment againſt the defendant for raw an order of 


Juſtices made upon him; and, after verdi&t, a motion was 
made in arreſt of judgment, which was argued very ably, on 
the ground that as the act of parliament had annexed a ſpe- 
cific puniſhment, and preſcribed a particular mode of pro- 


—— 


(1) 2 Burr. 799. 


ceeding, 
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ceeding, it was not an indictable offence. But the Cour, 
after great deliberation, were clearly of opinion that, though 
the 46 of parliament had given the juſtices power to make 
the order, the breach of it was indictable as a miſdemeanor a 
common law. So here, this ſtatute gave authority to th 


King in council to make the order in queſtion ; and the di. 


obeying it becomes an indictable offence at common lay, 
This renders it unneceſſary to make any determination on the 
fifth ſection of the act: but it appears that the defendant is 
not within the meaning of it; and it is material to be con. 
ſidered on account of the puniſhment to be inflicted on him; 


| becauſe if he be liable to be ſued hereafter for the 2001. penalty, 


we ſhould not inflict the ſame puniſhment as if he were 
not liable to that penalty. Now that ſection ſubjects the 
captain to a penalty of 5ool. for quitting the ſhip himſelf, or 
for ſuffering any ſeaman or paſſenger ſo to do; and then the 
legiſlature conſidered what puniſhment thould be inflited 
on the ſeamen or paſſengers quitting the ſhip; and enacted 
by the latter part of the ſame ſection that they ſhould be 
impriſoned for ſix months, and ſhould forfeic 200l. For 
it ſays, „if any perſon ſhall ſo quit ſuch ſhip, &c.” 


| namely, thoſe perſons before deſcribed, “the ſeamen and 
paſſengers ;”” and it proceeds to enact that © every ſuch per- 


ſon ſo quitting, &c. ſhall forfeit 2001.” This ſection there- 


fore wholly relates to the captain, ſeamen, and paſſengers, 
and not to perſons in the defendant's ſituation. 


The King v. 

the proprietors of 
the Birmingham 
canal navigation, 
Ea. Ter. 

10 Geo. 3. B. R. 
2 Black. Ræh. 708. 


ASHHURST, J. then pronounced the judgment of the 
Court on the defendant, that he be impriſoned in the King's 
Bench priſon for a year. SIDE 

A mandamus will not lie to execute one part of a power 
granted by act of parliament.— By an act of 8 Geo. 3. for an 
inland navigation to Birmingham, the commiſhoners were 
empowered to make a cut or canal, from a place called New 
Hall Ring, near Birmingham, and from ſuch other place or 

laces in or near the ſaid town, as may ve found convenient, 
he commiſhoners had begun a cut to another part of the 
town of Birmingham, near lands in which it was ſworn they 
were intereſted, and had declared their intention to make no 
canal to or from New Hall Ring. It was moved, on behalf 
of Mr. Colmore, the proprietor of New Hall Ring, and the 
lands adjacent, for a mandamus to compel the company to 
complete the navigation, according to the act of parliament, 
by making a cut to New Hall Ring. The cauſe thewn was, 
that the ground near New Hall Ring is hollow and ſpongey; 
that the navigation could not be completed theſe two years; 


and that the proprietors have by the act an option to begin 


where they pleaſe. Lord MANSFIELID, Ch. J. There 


muſt be a ſtrong caſe made to warrant ſuch a mandamus. 
The preſent is a very weak one, The act imports only 
| | 0 
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an authority to the proprietors, not a command. They may 
| deſert or ſuſpend the whole work, and a fortiori any part of 
ir, The mandamus now prayed muſt be a negative as well 
as affirmative ;—not to carry the navigation the other way, 
as well as to carry it this. Therefore no rule can be granted. 
AsTon, J. agreed. WiLLEs and BLACKSTONE, Juſtices, 
thought the application premature; that the Court ought not 
| to grant a mandamus, to compel them to make a cut to New 
Hall Ring firſt. But if, from ſiniſter views, the commiſ- 
| foners refuſed hereafter to make any cut to New Hall 
Ring at all, that, | ring ps, might be a 
when the reſt of the navigation wa finiſhed. Rule diſ- 


clarged, 


und for a mandamus, 
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Where by a ſtatute a ſpecial authonty is * to par- The King v. 


ticular perſons, affecting the property of indivi 
be ſtrictly purſued, and appear to be ſo upon the face of their 
proceedings. By ſtat 9 Geo. 3. c. 89. entitled An act for 
making a road from Blackfriars Bridge acroſs St. George's 
& Fields, &c.” a power is given to the mayor, aldermen, and 


14 Ge 
Corp. e 


commons in common council aſſembled, to treat with the 


owners and occupiers of, and other perſons intereſted in 
ſuch houſes, lands, and tenements, as ſhall be neceſſary to 
be purchaſed for the purpoſes of the act, for the purchaſe 
of the ſame: and it is enacted, “ that all bodies politic, &c. 
and every perſon poſſeſſed of, or intereſted in, any lands, 
Kc. which, by the ſaid mayor, aldermen, and commons, in 
common council aſſembled, ſhall be thought neceſſary for 
any of the purpoſes of the act, ſhall have power to ſell and 
convey any of ſuch lands, &c. to the mayor, commonalty, 
and citizens of the city of London. And in caſe of refuſal or 
inability to treat, then the juſtices of the county of Surrey, 
at their quarter ſeſſions, or at any adjournment, are required, 
upon application of the ſaid mayor, aldermen, and commons, 
in common council aſſembled, or of any perſons on their be- 
half, to iſſue a precept to the ſheriff to ſummon a jury, wha 
are to aſſeſs the value of ſuch lands, and the proportionable 
valve of the reſpective eſtates and intereſts claimed therein, 
notice in writing having been previouſly given to the perſon 
intereſted, at leaſt fourteen days before, and left at the dwell- 
Ing-houſe or uſual place of abode of ſuch perſon, or with 
ſome tenant of ſuch land, &c.” Aud it is further enacted, 
* that all and every perſon and perſons, who ſhall have any 
mortgage or mortgages on ſuch lands, tenements, and here- 


ditaments, not being in poſſeſſion thereof by virtue of ſuch 


mortgage or mortgages, ſhall, on the tender of the principal 
money and intereſt due thereon, together with fix months? in- 
tereſt of the ſaid principal money, by the ſaid mayor, alder- 
men, and commons, in common council aſſembled, or by 


any perſon or perſons whom they ſhall appoint, immediately 
| h | f afiign 


uals, it muſt Croke, Ea. Ter. 


0. 3. B. R. 
6. 
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aſſign ſuch mortgage or mortgages to the faid mayor nl 
commonalty and citizens, or ſuch perſon or perſons as they 


| ſhall appoint in truſt for them; or, in caſe ſuch 3 or 


mortgagees ſhall have notice in writing from the ſaid mayo, 


aldermen, and commons, in common council aſſembled, tha 


they will pay off and diſcharge the principal and inietet, 
which ſhall be due on the ſaid mortgage or mortgages, at 
the end or expiration of fix calendar months, to be computel 
from ſuch notice given; that then, at the end of the ſail fix 
months, on payment of the principal and intereſt ſo due, 
ſuch mortgagee or gagees ſhall aſſign his her or their in- 
tereſts in the premiſes to the ſaid mayor and commonaly 
and citizens, or ſuch perſon or perſons as they ſhall appoin 


in truſt for them; and in cafe ſuch mortgagee or mortgage 


ſhall refuſe to aſſign as aforeſaid, on ſuch tender or paymem, 
all their intereſt on every ſuch mortgage ſhall ceaſe and de. 
termine,” The defendant, being a mortgagee out of poſſeſ- 
ſion of a greater quantity of land than the commiſſioners 
wanted, had infiſted that he was entitled under the act to 
the whole of ſuch mortgage money: the city refuſed to com- 
ply with this demand; whereupon a jury was empannelled, 
and the quarter- ſeſſions, upon a hearing, made an order, 
purchaſing a part of the premiſes. This order being te- 
moved by certiorari, the defendant took four exceptions, 
Fiyſt, It is not ſtated that the mayor, aldermen, and com- 
mons, in common council afſembled, have adjudged theſe 
lands to be neceſſary for the purpoſe. Secondly, It is ſtated, 
that the application was made by the mayor, commonialty, 
and citizens, inſtead of being made by the * mayor, alder- 
men, and commons, in common council aſſembled,“ as the 
act directs. Thirdly, It is not ſtated whether the defendant 
is a mortgagee in or out of poſſeſſion, but only that he 1s3 
mortgagee: which is uncertain and inſufficient, becauſe 2 
ſpecial proviſion is made by the act with reſpect to a mort- 
gagee out of poſſeſſion, which proviſion has not been com- 
plied with in this caſe. Fourthiy, That though the procecd- 


ings appear upon the face of them to have been at dif- 


ferent times, they are all ſtated in the paſt, inſtead of the 
preſent tenſe, which is fatal : becauſe all proceedings be- 
fore juſtices being ſuppoſed to be entered at the moment, 
ought to be in the preſent tenſe: and Lord Raym. 1347. 
Rex v. Roberts, 1 Str. 608. ſame caſe was cited. Lord 
MansFIiELD. This is a ſpecial authority delegated by 
act of parliament to particular perſons, to take away 4 


man's property and eftate againſt his will, therefore it 
muſt be ſtrictly purſued, and muſt appear to be ſo upon ibe 


face of the order. Several objections have been taken to 


this order in point of form, which are material. 1ſt. Tha! 


the mayor, aldermen, and commons, in common council 
| | aſſembled, 
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aſſembled, have not given an opinion, that the lands are ne- 
ceſſary to be purchaſed, nor that an application was made 
by them to the juſtices, but that an application was made 
| by the mayor, commonalty, and citizens. Now they are 
| two diſtin things, the one is a ſelect body, the other is the 
corporation at large; and we cannot here go into any fact, 
tending to reconcile ſuch diſt inction, or to ſhew that in truth 
the latter are the proper perſons : but it ought to have been 
ſtated, that the mayor, aldermen, and commons, in common 
| council aſſembled, had given ſuch opinion; and that an appli- 
cation had been made by them to the juſtices. There is an- 
other objection in point of form, which is not mentioned at 
the bar; which is, that the order does not ſtate that a notice 
was given in writing to Mr, Croke, according to the requi- 


ſites ſpecified in the act; but only ſays “ upon proof of due 


notice having been given to him, which is inſufficient, a 
particular notice being ſpecified by the act. As to the caſe 
upon the merits, it appears, that the defendant 1s a mort- 
gagee out of poſſeſſion of this piece and ſome other lands for 
a term of years, of which four only are to come. Now 
the act has made an expreſs proviſion in the caſe of the 
mortgagee out of poſſeſſion, and directed, that upon payment 
of principal, intereſt, and coſts, the mortgagee ſhall make an 
aſſignment of his mortgage. The reaſon ſeems to be this, 
that there can be no account to ſettle between mortgagor 
and mortgagee; and no injuſtice is done in reſpect of the 
mortgagor ; becauſe the mortgagee might always aſſign to 
any other perſon. As to a wr, s ah in poſſeſhon, the act 
is totally filent. But the city, in 


a proprietor having an intereſt in the whole land; beſides, 
the mortgagor is not ſummoned, nor made a party, nor is 
any ſum adjudged to him; and inſtead of fixing the value and 
proportion of each reſpective intereſt, they have adjudged that 
the 2001. ſhall be paid to the defendant, or to ſuch other per- 
lon as ſhall be ſeized, &c. according to their intereſt: who 
that perſon is, or what proportion he is entitled to, does not 
appear, Therefore, both in point of ſubſtance, as well as in 
form, this order is greatly defective. We deſire not to be 
underſtood to give our opinion that the city may not pro- 
ceed againſt the mortgagor and mortgagee as perſons in- 
tereſted under the get clauſe ; but then they muſt both be 
joined. AsTon, J. This order is very defective. The want 
of notice to the mortgagor is very material: and with reſpect 
to the mortgagee, the notice required by the act ought to 
have been fully ſet out, and preciſely purſued: and it is not 
cured by his appearance. The adjudication and award of 


the value does not anſwer the direction of the act; which 


ays, that judgment may be given of the reſpective intereſts; 
| whereas 


ead of proceeding upon 
the clauſe above mentioned, have conſidered the defendant as 
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whereas this order is to pay the 200l. to the defendant, or fuck 

perſons as ſhall be intereſted therein: this is no apportionment 

or declaration of the reſpective intereſts ; and therefore in. 

ſufficient, W1LL1s, J. and ASHHURST, J. agreed. Pzz 
| Cur. Order quaſhed. 

The King». the The proceedings on a certiorari on a private act will be 
mayor, burgeſſes, quaſhed if the foundation of the inferior juriſdiction was nc 
and town clerk ſet out therein, —On a- certiorari to remove an inquiliti 
of Liverpool, 8 l 9 iton, 
Tr. Ter. and a verdict thereon taken before the ſheriff of Lancaſbin, 
8 Geo. 3. RR. by virtue of a private act of parliament (8 Ann. c. 25.) in- 
4 Bur. 2244. tituled, © An act to enable the corporation of Liverpool io make 

« a grant to Sir Cleeve Moore, bart. for liberty to bring treſh 
« water into the ſaid town of Liverpool: upon which {aid in- 
quiſition the jury determined upon their oath, that there ſhoull 
be paid, allowed, and given amongſt the ſeveral owners ani 
occupiers of land, foil, and ground, in the ſaid inquiſition pat. 
ticularly mentioned and deſcribed, the ſum of 1761. 48. 91d. in 
the ſeveral proportions therein mentioned; and which fail 
inquiſition and verdict thereon had been carried into and 
were then kept amongſt the records and writings in the 
ſaid town of Liverpool, Theſe proceedings having been re 
turned, a motion was made for quaſhing them, on the fo, 
lowing objections: iſt. It does not appear that the land 
were neceſſary for the conveyance of the freth water through 
them. 2dly, The damages were aſſeſſed by the lump, 30h. 
No proper notice was affixed and given, as is requilite, 


Lord MANSFIELD thought that notice ought to have * 

been given to the parties intereſted in the lands; and, tiat * 

1 it ought to have appeared upon the inquiſition, and allo to 12 
ſhew that there was a juriſdiction. AsToN, J. was df Gre 

[that opinion, —The ſheriff was to ſpecify the time aud . 

place of the jury's meeting, and to affix the notice on the NA 

church door, and ſpecitically, if he can, to the party's door has! 

whoſe lands are to be affected. WII LES, J. was of the eon 

ſame opinion for the ſame reaſon, “ that the juriſdicion 8 

ought to appear. Now, without notice he had no juriſdic- plair 

tion. "The ſheriff was to give the notice: and he {hould dec, 

have ſhewn it, We cannot intend an infetior juriſdiction, he h 

unleſs it be properly ſet out. If it had been properly ſet out bs 

that twenty day's notice was given, purſuant to the act,” in t} 

then the inquiſition and judgment had been concluſive agaioſ fron 

the owners of the lands. PER Cur. unanimouſſy.— Rule mer, 

abſolute. | wer 

_ Spleres v. The exceptions in the enaCting clauſe of a ſtatute, which fore 
33 g. creates an offence and gives a penalty, muſt be negatived by thou 
1 Ter, Rep. 141, the Plaintiff in his declaration. But it is not ſo where it 1s Thu 
| by a ſubſequent proviſo —This was debt on the ſtatute 19 ry; 
Geo. 2. c. 30. againſt the defendant, as captain of the Di- char 

mond ſhip of war, to recover nine penalties, of 50l, of” decke 
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or impreſſing ſo many of the mariners out of the ſhip 
Minerva at that time lying off the iſland of Jamaica, employed 
in the ſugar trade. The declaration ſtated, that the mariners 
impreſſed by the defendant, had not before deſerted from his 
majelty's ſhip called the Diamond. After a verdict for the 
plaintiff, at Guildhall, before Mr. Juſtice BULLER; a mo- 
tion was made in arreſt of judgment, becauſe it was not 
avirred that the mariners had not deſerted from any of his 
maje'iy's chips of war, on the firſt ſection of the ſtatute, 
which enacts, & That no mariner or other perſon who ſhall 
ſerve on board, or be 1ctained to ſerve on board, any priva- 
ter, or trading ſhip or veſſel, that ſhall he employed in any 
of the Brityh ſugar colonies in the We? Indies in America, nor 
any mariner or other perfon being on ihore in the ſaid. Britzh. 
ſugar colonies, or any of them, ſhall be liable to be impreſſed 
or taken away, or ſhall be impreſſed or taken away, in, or 
from, any of the ſaid Zrizi/h ſugar colonies, or any of them, 
or any of the ports thereof, or at ſea in thoſe parts, by any 
officer or officers of or belonging to any of his majeſty's ſhips 
of war, empowered by the lord high admiral of Great Britain, 
or the lords commiſſioners, &c. or any other perſon what- 
ſoever, unleſs ſuch mariner ſhall have before deſerted from 
ſuch thip of war belonging to his majeſty, &c.““ kn ſupport 
of the rule it was contended, That though ſuch ſhip of war, 
grammatically ſpeaking, be in the ſingular number, yet, fiom 
the general ſenſe and purport of the act, it cannot be con- 
hned to one ſhip alone, for ſuch neceſſarily relates to any of 
his majeſty*s ſhips of war in a former part of the ſame 
clanſe, ane, means © any ſuch ſhips of war,“ T hat there- 


tore this exception, being in the enacting clauſe, ought to 


have been ſpecifically ne2atived by an averment in the de- 
caration. Lord MANSFIELD, Ch. J. The firſt point which 
has been made is a queſtion of form, Whether the exceptions 
contained in the enacting clauſe of a ſtatute, which creates 
an offence, and gives a penalty, mutt be negatived by the 
plaintiff in his declaration? — The p'cader who drew this 
geclaration was clearly of opinion that it was neceflary ; for 
he had negatived what he thought to be the exception, and 
he was right ; for it is a ſettled diſtinct.on between a provitq 


in the deſcription of the offence, and a ſubſequent exemption _ 


tom the penalty under certain circumſtances. If the for- 
mer, the plaintiff muſt, as in actions upon the game laws, 
wer a caſe which brings the defendant within the act; theres: 
tore he muſt negative the cxceptions in the enacting clauſe, 
though he throw the burthen of proof upon the other fide, 
Thus it ſtands on the queſtion of form. As to the con- 
ſtruction of this act; ſince the argument began, I have 
changed my opinion upon it. At firſt, I thought that the 
declaration had averred all that was neceſſary; but, upon 
conſideration, I think otherwife. The act itſelf is very in- 
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corre; for though the expreſſion, © ſuch ſhip,” ſeems at fil 
view to conhne the meaning to the ſingular number, yet it i 
plain the legiſlature meant to ſay, “ unleſs the mariner in. 
preſſed ſhould have deſerted from ſuch ſhip or ſhips.” This 
appears from other parts of the act. The words, & ay 
other perſon whatſoever,” ſignify perſons having a poet 
delegated to them to impreſs, and not thoſe who delegar 
fuch power; and any perſon ſo empowered may take a d. 
ſerter. As to this being after verdict, it is only neceſſuy 
to prove at the trial what is alleged in the declaration: and 


here it was only alleged that theſe mariners had not deſerted 


from the Diamond; therefore we cannot preſume that in this 
caſe it was proved that theſe men had not deſerted from ny 
of his majeſty's ſhips. A$HHURST, J. As to the queſtion 
of form, the rule is, that any man, who will bring an action 
for a penalty on an act of parliament, muft ſhew himſelf 
entitled under the enaCting clauſe : but if there be a ſubſequent 
exemption, that is a matter of defence, and the other pary 
mult ſhew it to exempt himſelf from the penalty. On the 
ſound conſtruction of the act altogether, I think, that “no 
having deſerted from ſuch ſhip of war,“ muſt mean “from any 
of his majeſty's ſhips of war. And the next clauſe, which di- 
recs the maſters of merchantmen to make enquiry whether 
ſuch mariner had deſerted from any of his majeſty's ſhips or 
ſhip of war, affords a ſtrong argument for giving it this con- 
ſtruction. As to the words, or any other perſon what- 


ſoever,” they afford a further argument; for they muſt relate 


to the perſon having a power to impreſs: it is undoubtedly 
competent to the king to give any officer a power of im- 
preſting, though he do not belong to any particular ſhip, 
Then it would be abſurd to fay that he ſhould not be pro- 
tected, becauſe he is not an officer of the ſhip from whence 
the mariner deſerted. The meaning of the act is, that no 
perſon who is a deſerter ſhould be protected. Bul LEA, J. 
agreed with ASHHURST as to the rule of form, and added: 
As to its being intended after verdict, nothing is to be 
preſumed but what is expreſsly ſtated in the declaration, 
or what is neceflarily implied from thoſe facts which ate 
itated. That is the cafe where a feoffment is pleaded 
without livery. A livery is always implied, becauſe it makes 
a neceſſary part of the feoffment. I know of no deciſion 
againſt this rule, There is indeed a dictum, in a caſe which 


came before Lord Hardavicke, in this Court (1), which 


militates againſt it. That was an action to recover an 
amerciament in an inferior court; and the declaration 


did not ſtate that the defendant was a reſiant. There the 


Court held that reſidence muſt be preſumed to have been 


proved at the trial, otherwiſe the jury could not have found 


— — 


(1) Rep. tmp. Lord Hardutcte, 116. Wicker v. Norris. 
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mat there had been any debt at all: but there was a 
more ſolid ground for that deciſion in the ſubſequent part of 
the caſe, Then as to the conſtruction of the act: till the 
obſervation was made at che bar with reſpect to the words, 
«any other perſon whaiſcever,” I thought, © ſuch ſhip”? was 
confined to the ſingular number: but, taking it altogether, it 
is impoſſible to make ſenſe of the act without conſtruing 
« ſach ſhip,” to mean © any of his majeſty's ſhips.” For 
iris manifeſt from the ſame clauſe, that other perſons, beſides 
officers of the ſhip from whence the mariner deſerts, may im- 
prels. A lieutenant of the navy may have authority given 
Lim to impreſs, without belonging to any ſhip at the time; 
then it follows, of courſe, that this cannot be confined to the 
officers of ſuch ſhip. The conſtruction put on this act by 
one of the counſel for the plaintiff is, that “ any other perſon 
whatſoever,” muſt wean * others than the lords of the 
admiralty giving a power to impreſs:“ but the anſwer to that 
is, that this is a conſtruction on a modern act; and notwith- 
ſtanding any old practice which might have ſubſiſted formerly, 
we muſt be governed by the modern uſage; and in our times we 
bow of no- warrants to impreſs, but ſuch as are iſſued by the 
lords of the admiralty. Then another conſtruction has been 
attempted to be put, by ſaying, that “any other perſon” is 
contined ro “ any other perſon on board that ſhip :?* but that 
would be to reject the word © whatſoever.”*'—Rule abſolute, 
[fan act give a perſon aggrieved an appeal either to the Th. King 2, the 
ſeſhons for the city of London or the ſeſſions for Middleſex, commiſtioners of 
the party may appeal to the ſeſſions of either, although the n 
grievance did not originate within the juriſdiction of the ew. · R. 
juſtices to whom the appeal is made.. Homan, of St. 4 Ter. Rep. 762. 
Leonard's, Shoreditch, appealed to the ſeſſions held for the 
city of Lendon, againſt a diitieſs made upon him by the col- 
lector of the rates made by the commiſſioners for paving the 
pariſh of St. Leonard's, Shoreditch, in purinance of an act, 
$ Geo, 3. intituled “ An act for opening certain paſſages, and 
for paving the ſtreets and other places, in the pariſh of St. 
Leonard, Shoreditch, in the county of Middleſex, and for pre- 
renting annoyances therein,” and alſo againit ſeveral rates, 
on a varicty of grounds. The ſeſſions, after hearing the 
merits, quaſhed the ſeveral rates and aſſeſſments, as far as 
they reſpected Homan, and the ſaid diſtreſs; and ordered the 
commiſſioners to return to Hemau the ſum of 30. 188. 9d. 
which had been diſtrained, and to pay bim 100l. for his coſts, 
Ke. It was moved, in Hilary term laſt, for a certiorars to 
remove theſe orders, And it was ſaid, that the clauſe in 
this act that © no matter or thing to be done, relating to the 
execution of the act, ſhould be removed by certicrari, only 
applied to matters warranted by the act, and did not extend 
to this caſe, where it appeared, upon the face of theſe pro- 
ceedings, that che feffions in London had no juriſdiction. 
K k 2 This 
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This rule «vas oppoſed, in the ſame term, on the ground tin: 
the ſeſſions in Lenden had juriſdiction by the poſitive word; 
of the act. The rule was, however, made abſolute; it being 
underſtood that the queſtion reſpecting the legality of gran. 
ing the certiorari ſhould be diſcuſſed when the order thou! 
be returned. That order having been ſince returned by th: 
certiorari, THE objection to the certiorari was renewed, and 
it was urged that by one of the clauſes of this act it is en- 
acted, “that if any perſon ſhall think himſelf aggrieved ly 
any thing done in purſuance of the act, and for which 10 
particular method of relief hath been already appointed, ſuch 
perſon may appeal to the juſtices, &c. at any general or quar- 


ter ſeſſions of the peace to be held for the county of Midaliſs 


or city of Jondon, within three months, &c.; ſuch appellant 
giving notice, &c. and entering into a recognizance betore 


ſome juſtice of the peace for ſuch 22 or city, to pay coſts, 
| &c, and the determination of ſuch 


efhons ſhall be final, 
binding, and concluſive, to all intents and purpoſes.” 
PR CURIAu. An appeal againſt an act done in a par- 
ticular diſtrict being generally confined to the ſeſſions acling 
for that diſtrict, the leaning of our minds would naturally in- 
duce us ta ſupport ſuch a conſtruction in this caſe, it the 


Words of this ſtatute would bear it. But as in this caſe the 


legiflature have choſen to give an appeal beyond tlie juriſ 
diction of the juſtices acting in one county, we cannot con. 
trol it. And this is not a ſingular inſtance in the ſtatute 
book, in which queſtions ariſing within the local limits of 
one county are directed to be tried in another; for inſtance, 
the caſe of wrecks (1). If we could have found any words 
in this act of parliament, which would have enabled us t 
apply the rule, reddends fingula ſingulis, we ſhould readily have 
adopted it. But, after looking through all the proviſions of 
the act, we find that every thing, which the act directs, is to 
be done in the county of Middleſex. Why then did the le- 
giſlature, in framing the clauſe reſpecting appeals, depart 
from the language uſed in all the preceding parts of the act, 
unleſs they intended to diſcriminate between the caſe of ap- 
peals and all other caſes? And this clauſe expreſsly gives 
an appeal to the party grieved, either to the ſeſſions for the 
city of London, or the county of Middleſex; and in directing 
what ſhall be done previous to the appeal, the words city of 
London or county of Middleſex” are again uſed. The legiſlature 
therefore having given, in expreſs terms, an option to the 
party to appeal to the ſeſſions either in London or Midd!ijer, 
we are bound by it; and it may be more ſatisfactory to the 
party aggrieved to appeal to a ſet of magiſtrates, being out 
of the local limits of the juriſd ction whers the act com- 
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(1) Fide 26 Geo. 2. c. 19. /. 8. 
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lained of is done. GRosE, J. But it is ſaid that the juſtices 
have, at all events, exceeded their juriſdiction, becauſe no 
appeal would lie in this caſe; an appeal being contned to 
tiule caſes where the party aggrieved has no other remedy, i 
aud the party in this caſe having another remedy by action by 
for the diſtreſs. But the act of parliament does not give tne 5 
action: if there be any exceſs of juriſdiction, the common law 

gives the remedy ; and all that the act does, in this reſpect, 

1s, the re{training of the common law, by ſaving hat an 


action ſhall not be maintained for all irregularities, and that = 
if an action be brought, the officer a ing under the ſtatute 9 
mall be entitled to certain privileges. But for ſuch a giiev= 1 
ance as the preſent, the act has given an appeal, if the party 1 


chooſe, without being entangled in the forms of an, action. 
Then the certiorari being taken 2 by a ſubſequent ſub- 
ſtantive clauſe, which operates on all caſes in which the 
juſtices act within their juriſdiction, and it not appearing on 
the face of theſe proceedings that the juſtices have exceeded 
their juriſdiction, the certiorari ought to be quaſhed, qi, im- 
provide emanavit. : | 

By an incloſing act an appeal was given to the next ſeſ- The King ». the 
ſions, within fix months after the cauſe of complaint: an ap- Juſtices of Der- 
pellant moved the court of ſeſſions (in due time) to receive ON. 
and reſpite his appeal to the next ſeſſions, which was re- 3: Goo. 3. B. R. 
fuſed; and this Court would not grant a mandammus to the 4 Ter. Rin. 458. 
juſtices at the ſeſſions to receive it. By an act for dividing 
and incloling Belper and Chevin Ward, in Derbyſhire, an ap- 
peal is given to the party aggrieved by any act of the com- 
miſſioners to the court of quarter ſeſſions, within 11x ca- 
lendar months after the cauſe of complaint, at which ſaid ge- 
neral quarter ſeſhons the juſtices are authoriſed and required 
io hear and determine the matter of every ſuch appeal, and 
to make ſuch order as to them ſhall ſeem meet and reaſon- 
able; and their determination is final. The commiſſioners : 
having made a drain in Belper (which it was ſuppoſed was | 
not warranted by the act), and included the expence of it in 1 
an aſſeſſment on the proprietors of the incloſed lands, an | 
action was brought for the purpoſe of trying the legality of 
ihe act of making the drain ; and ſome of the proprietors, 
wiſhing to have an opportunity, in caſe this action ſhould be 4 
determined in their favour, of inveſtigating the aſſeſſment, i 
made a motion at the laſt Michaclimas ſeſſions for the county 
of Derby, to receive an appeal againſt that aſſeſſment, and 
relpite the hearing of it till the next ſeſſions, which was re- 
fuſed by the juſtices, becauſe the following ſeſſions would 
not happen before the expiration of ſix (1) months after the 
caule of complaint, A rule was afterwards obtained, calling 


(1) The cauſe of complaint was five months before the Michaelmas 
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| KK 3 on 


ld 
: 
8 
90 
. 
1 
? 
- 


* Statutes. 


on the defendants to ſhew cauſe why a mandainus ſhould not 
ine, commanding them to receive this appeal. Tyr 


CourT (after cauſe ſhewn) had no doubt but that the 


clauſe in the act was compulſory on the juſtices t9 te. 
cc:ve the appeal, but not to reſpite it. And they ſaid ther, 
as this was a conditional motion, only to enter the appeal in 
caſe the ſeſſions would agree to reſpite the hearing, they 
could not compel the juſtices now to receive it.—Rule di. 
charged, 5 | 


The King v. the If a power of appeal is given on certain Conditions, 


Juſtices of the from a conviction by a juſtice of the peace, to any qua. 


Wefſt-Riding of 33 
Yorkſhire, 5 ter ſeſſions to be holden within fix months from ſuch con- 
Tr. Ter. viction ; if the appeilant lodge his appeal, and the Court 


_ 39.Geo. 3. B R. diſmiſs it without entering into the merits, becauſe the 


3 Ter, Rep. 6, ® + Sw _.2 . . 
* previous conditions have not been regularly complied with, 


and confirm the convittion, ſuch judgment is conclu- 
five, and the party cannot lodge a ſecond appea! from the 
ſame conviction, though within the ſix months.—A mandamus 
was applied for, to the defendants, commanding them to re- 

8 ceive and determine an appeal at the general quarter-ſeſhons, 
vo by the ſurveyors of the highways of the townſhip of Zen, 
againſt a conviftion by a juſtice of peace, dated 15th Pe- 
cember, 1789, for not having delivered in, purſuant to no- 
tice, to the truſtees of a turapike road (under 17 Ges. 2. c. 
106.) a liſt in writing cf the inhabitants, &c. in the Hai 
townſtup, liable todo ſtatute duty. In which ſtatute it 15 pro- 
vided, © that if any peiſon ſhall think himſelf aggrieved by 
any thing done in pu;{urnce of this act, &c. ſuch petſon may 
appeal to the juſtices of the peace, at any genera] quatter 

a ſeſſion of the peace, to be holden for the He Riding of the 
county of Jork, within ſix calendar months after the cauſe 
of ſuch complaint ſhall have ariſen; ſuch appellant firſt giv- 
mg ten days' notice, at leaft, in writing, of his inteution to 
b:ing ſuch appeal, an of the matter thereof, to the clerk or 

_ treaturer to the reſpective truſtees, and within four days after 
ſuch notice entering into a recognizancè before ſome juſſice 
of the peace for the ſaid Riding, with two ſufficient ſuleties, 
conditioved to try ſuch appeal, and abide the order of, and 
w pay ſuch coſts as ſhal be awarded by, the juſtices at ſuch 
quarter ſeſſions; and the ſaid juſtices at ſuch ſeſſion, upon due 
proof of ſuch notice being given, as aforeſaid, and of the 
encimg into ſuch recognizance, ſhall hear and finally deter: 
mine the cauſes and matters of ſuch appeal in a ſummaty 
way, and award ſuch cotts to the parties appealing or aÞ- 
healed againſt, as they the ſaid juſtices ſhall think proper ; and 
the determination of ſuch quarter ſeſſion ſhall be final, bind 
ing, and concluſive, to all intents and purpoſes.” On the rgth 
December, 1739, notice of appeal was given by the ſurvey- 
ois of the N of Leſion againſt the ſaid conviction; 


and on tie 29th of the ſame month they entered into à le- 
cognizance 
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cognizance to try the appeal at the next ſeſſions. The ap- 145 
peal was accordingly entered ; and the appellants being called 1 

upon to prove their notice of appeal, and it appearing to the 

Court that the recognizance had not been entered into within 

tour days after notice given to try the appeal, it was ordered 

that the appeal ſhould be diſallowed ; whereupon the con- 

viction was affirmed. On the 19th January, 1790 {which 

was within ſix months after the conviction], the appellants 

gave a ſecond notice of appeal for the enſuing ſeſhons, and | 

entered into another recognizance to try the ſame, within 1 

the four days: but the ſeſſions refuſed to proceed thereon, q 

being of opinion that the appellants were concluded by the 

jirlt determination. PER Curlam. The act ſays, that if 

any perſon ſhall think himſelf aggrieved, &c. he may appeal 

to the juſtices at any general quarter ſeſſions, &c. within ſix 

months;“ that certainly only gives a right of appealing once: 

and the parties here, having had one appeal, are bound by that, 

If the queſtion had reſted ſolely on the notice of appeal for 

tlie firſt ſeſſions which happened, and nothing further had been 

done, we ſhould not have thought the parties bound by it; for 

the act gives the power of appealing within a certain time with 

theſe two requiſites, that the appellant muſt give ten days“ 

notice, &c. and within four days after enter into a recogni- 

zance to try his appeal. When the party therefore found 

out his miſtake, he might have ſtopped there; but he per- 

ſiſted in going on with his appeal, and brought it before the 

Court, and took their judgment upon it. The appellant ju- 

n{diction was, therefore, fully exerciſed : and though it was 

originally in the option of the parties, whether they would 

appeal to the firſt or ſecond ſeſhons which took place within 

the fix months, yet having made their election to appeal to 

the firſt, they muſt abide by the judgment there given.— 

Rule diſcharged (1). 

When a ſtatute direCts juſtices to give notice to a party con- TheKing, v. the 

rected of his right to appeal, thoſe juſtices ſhould alſo inform ſufices ot Leeds 
him of the neceſſary ſteps to be taken by him to enforce that 36 Oak 3. B. R 
right. By the 20th ſection of the ſtat. 17 Geo. 3. c. 56. an ap- 4 Ter. Nep. 583. 
peal is given againſt the convictions founded upon that act; 
*and the juſtices convicting are thereby required to make known 
to ſuch perſon (convicted), at the time of ſuch conviction, his Fi 
ticht to appeal to the next ſeſſions, &c. ſuch perſon, at the (8h 
time of ſuch conviction, giving to ſuch juſtices notice in 
writing of his intention to appeal, and alſo entering into a 
recognizance, at the time of ſuch notice, with ſureties, 
conditioned ta try the appeal, &c. and the juſtices at ſuch 
ſeſſions are thereby authoriſed and required, upon due proof 
made of ſuch notice of appeal, either by the acknowledg- 
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(1) Vide R. v. the Juſtices of Leeds, following, p 
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ment of the juſtices to whom the ſame ſhall have been given 
or otherwiſe, to hear and determine, &c. and to award co 
&c.''—T'wo juſtices, having convicted one Crater under 
this act of parliament, informed him of his right of appeal, 
upon which he entered into a recognizance before them, 
conditioned to try his appeal at the next ſeſſions, as directed 
by the ſtatute, bat gave them no notice in writing of bis inter. 
rion to appeal; for want of which the magif rates at the {:{. 
ſions thought they had no juriſdiction, and refuſed to receive 
the appeal, though the juſtices conviaing, who were in 
court, declared themſelves ſatisfied with the notice as aboyc, 
Upon theſe facts a rule was granted, calling on the defer. 
dants to ſhew cauſe why a mandamus ſhould not iſſue, com- 
manding them to receive and hear the appeal. PER Cura 
(after cauſe ſhewn). When the legiſlature directed the 
convicting magiſtrates to make known to the party con- 
victed his right to appeal, they muſt be underſtood to 
mean that the juſtices ſhould inform him of the neceſſary 
ſteps to be taken by him to enforce that right. Theſe two 
mapiſtrates thereſore ſhould have informed the perſon con- 
victed not only that he might appeal againſt their deciſion, 
but alſo of the neceſſity of giving them a notice in writing 
as well as of entering into the recognizance z otherwiſe the 
party convicted would be deluded by the act of the juſtices 
in taking the recognizance.—Rule abſolute. | 
Bonne!1».Beizh- The Court having decided in the action mentioned in the 
IA OT above cafe to have been brought to try the legality of the 
5 Geo. 3. B. R. afleſiment, that the objection to it could not be tried in an 
5 Yer. Rep. 182. action of treſpaſs, but that the party ought to appeal (vide 
288. Vol. I. p. 198), it was upon that determination of the Coutt 
again moved for a mandamus to compel the juſtices at the 
Derby/h:re ſeſſions to receive an appeal by the plaintiff, and to 
enter 1t as of the ſeſſions next after the grievance : ſaying that 
this came within the rule by which this Court had always 
been guided in ſimilar applications; that a mandamus ought 
to be granted to compel the ſeſſions to receive an appeal as 
of a former ſeſſions when that Court had been guilty of uy 
miſtake in their judgment; and adding that the court of ſeſ- 
ſions had in this inftance miſtaken the conſtruction of the 
act of parliament, in ſuppoſing that the appeal mult be 
determined as well as received within fix months after tie 
cauſe of compiaint. The Court at firſt ſeemed deſirous 
that the plaintiſf ſhould have an opportunity of applying fer 
redreſs to the ſeſſions, but afterwards ſaid that, as this pre- 
eiſe queſtion had been already decided between theſe parties, 
it would be dangerous to eſtabliſh a precedent that, aſter a 
ſubject had been once decided, it might be again brought 
forward on preciſely the ſame grounds; and therefore they 
reſuſed the mandamus. . | | 
Where 
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Where the moiety of a penalty is given by a ſtatute to the Evans,quizam,v. a 
treaſurer of a county, riding, or diviſion, the word diviſion Stevens. = - 
muſt be taken in its /egal and not in its popular ſenſe; and Fey BR. | 
cannot be applied to the different parts of a county in which 4 7:, Rep. 459. 
the magiſtrates act under one general commiſſion, but for the 
convemenee of the county adjourn the quarter ſeſſions from 
one part of it to another, and appoint a ſeparate treaſurer for 3 
eazh.—This was a qui tam action brought by the plaintiff, 4 
who ſued as well for the treaſurer of the Eaſtern diuiſion of , 
the county of Siſe as for himſelf, to recover a penalty 
againſt the defendant under the 22 Geo. 3. c. 41. for having 
voted for members to ſerve in parliament for the town and 54 
port of Seaferd at the laſt general election, being diſqualified M4 
as an exciſe officer. At the trial two objections were made. | 
FixsT, That the defendant did not come under the deſerip- | 
tion of an exciſe-officer intended to be diſqualified by the 
act in queſtion, inaſmuch as his appointment was only tempo- 
rary; and for other cauſes, which it is not material to enlarge 
upon, as the Court thought it unneceflary to enter upon 
them, and deſired the counſel to confine their argument to 
the SECOND OBJECTION that this action ought to have been 
brought in the name of the treaſurer of the county at large, 
and not the treaſurer of the Eaſtern diviſion in particular; no 
ſuch diviſion of this county being known to the law. As to ; 
this point it appeared in evidence that there always had been 10 
wo perſons appointed to the office of treaſurer of the county, = 
one {ſpecifically for the Eaſtern (within which Seaford was 1 
locally ſituated), and the other for the Weſtern, diviſion, by 444 
ſeparate appointments. But there was but one commiſſion 4 
ot the peace for the county, though the magiſtrates who 
wed in one of the diviſions firſt held the quarter ſeſſions in 
that diviſion, and- then adjourned it to the other diviſion, 
where another ſet of magiſtrates and a different grand and 
petit jury attended in the fame manner, and the ſeveral trea- 
lurers received their reſpective appointments from theſe dif- 
ferent ſets of magiſtrates. THE JUDGE upon the evidence ; 
circcted a verdict for the plaintiff, but gave the defendant 5 
leave to move this Court to enter a nonſuit, if they ſhould be 
0% a different opinion. A rule / having been obtained for 
that purpoſe, and cauſe ſhewn. PER Curiam. We are called 
upon to review a very late deciſion upon the ſame ſubject 
lee vol. I. p. 430), and between the ſame parties; and if it 
were wrong, to be ſure we ought to take this opportunity of 
correcting it: but on reconſidering the queſtion, we are very 
well ſatised with that determination. The argument from 
the act of parliament 9 Geo. 2. c. 12. reſpecting the county 
of Kent, only proves that where the r n. choſe to uſe 
2 word according to its popular ſenſe in a particular county, 
they laid that it ſhould have that effect; but where legal wortls 
We uled, having legal ideas annexed to them, and there is 
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nothing either in the reaſon of the thing, or in the context o 
the ſtatute, to ſhew that the legiſlature uſed them in a different 
ſenſe, they muſt receive a legal conſtruction. "The act ct 
parliament, 22 Geo. 3. c. 41. , i. on which this action ts brought, 
directs that a motety of the penalty ſhall he paid into the hand, 
of the treaſurer of the county, riding, or diviſiou, where tte 
offence is committed. And the queſtion is, Whether the lf 
of theſe words, thus arranged together, thall apply to a di. 
ſion not known in the law, but capriciouſly adopted in parti. 
cular counties? There are legal diviſions which ſatisfy and 
directly apply to each of theſe words: county applies to every 
county in the kingdom, except two; riding to 7orijhire, and 
diuiſion to Lincolnſhire, where there are three diviſions, and 
three ſeparate commiſſions of the peace, three quarter ſeſ. 
fions, and three diſtinct rates. 1 he ſtatute 43 Elia. c. 2. 
J. 14. enables the juſtices at their ſeſſions to appoint one or 
two treaſurers within their reſpective juriſdictions; but if, 
for better collecting the rates, they appoint two, ſtill they 
make but one officer for the whole diſtrict, and not one tor 
a moiety of ſuch diſtrict. So in the caſe R. v. Newell, 4 Ter, 
Rep. 266. reſpecting the ſub-diviſion of a pariſh where par- 
ticular overſcers act for their own convenience in particular 
diſtricts in the pariſh, they are overſeers for the whole paritt; 
and the money collected by each conſtitutes one joint fund 
for the whole. The ſuppoſed difficulty therefore in this caſe, 
that no action could be brought by the treaſurer of the 
county (though, if ſuch difficulty did ariſe from the improper 
appointment of the juſtices, we perhaps could not remedy it), 
is removed. But it is ſaid that the ſame perſon, who 1s 
appointed to receive the county rates in this particular diſtrict, 
is to receive the moiety of this penalty: when the rates are 
collected by the treaſurers for the Eaſtern and Weſtern divi- 
ſions of this county, they make one aggregate fund for the 
whole county; and theſe two perſons, though appointed 
treaſurers for different diſtricts, make in law but one trea- 
ſurer for the whole county; and BuLIER, J. added that the 
argument, that the perſon who is to receive ought to ſue, is 
not well founded; for both ought to ſue, though one may 
receive: perhaps a receipt by either would be ſufficient — 
Rule abſolute. | | 

If power is given to a party grieved under an act of par- 


hament, to appeal againſt an order of juſtices to the nest 


ſeſſions, he giving ten days? notice of appeal before the 


37 Geo. 3. BR, feſſions, if there be time, if not, to appeal to the ſollowing 


notice of the procecding of the juſtices ten days before the 
ſeſlions, he mult wait till the following ſeſſious.— A matte 
damus was moved for to compel the defendants to recche 
an appeal, as of the laſt ſeſſions, againſt an order of two 
mopiitrates for turning a road, under the ſtat. 13 Cee. 3: 
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| 2.58. / 19., which enables two magiſtrates in certain caſes 
by an order to divert, turn, and ſtop up highways, giving 
a appeal to any perſon aggrieved by ſuch order or proceed- 
ing, or by the incloſure of any road or highway, to the next 
quarter ſeſſions, on giving ten days” notice in writing, of 
ſuch appeal, to the ſurveyor and party intereſted in ſuch 
incloſure, if there be ſufficient time for that purpoſe, if not, 
« ſuch appeal to be made upon the like notice to the next 
uarter ſeifions.”” The order for turning the road in queſtion, 
which had been made three weeks before the laſt Michaelmar 
{cſhons, was returned to thoſe ſeſſions, in order that it might 
| be confirmed (1) on the 6th of October : on the next day, 84 
during the ſame ſcſhons, the appellant moved to enter his [1 
appeal againſt it, ſaying that he had had no notice of the f 
order before the ſeſſions, and therefore had not given the ten 
days? notice of appeal required by the ſtatute: but the ſeſſions 
retuſed to receive the appeal. Per Curiam. This application 
for a mandamus is founded on a ſuppoſition that the juſtices 
at the laſt ſeſſions were guilty of negligence in not receiv- 
ing the appeal: but the appellant, not having given ten 
days notice of appeal before the laſt ſeſſions, had no right 
to appeal. And he will not be prejudiced by this rule being 
diſcharged ; becauſe if he had no notice of this proceeding 
until the laſt ſeſlions, the juſtices at the next ſeſſions will be 
bound to receive his appeal then, on his giving the notice 
required by the ſtatute.— Rule diſcharged. 


Caſes on particular Statutes. 


Apprentices. The quarter ſeſſions may proceed dy informa- Farren, qui rem, 
tion on the ſtat. 5 Eliz. c. 4. for exerciſing a trade, not hav- On 
in; ſerved an apprenticeſhip for ſeven years. —This was an 16 Ges. 3. BR. 
mtormation qui tam on the ſtatute 5 El. c. 4. ſect. 39. brought Coup. 369. 
in the court of quarter ſeſſions, in the city of London, againſt 
the defendant, for exerciſing the trade of a tallow-chandler, 
rot having ſerved ſeven ycars' apprentictſhip, It was removed 
by certiorari into this Court, and on the trial the defendant was 
found guilty. I'r was afterwards moved in arreſt of judg- 
ment for want of juriſdiction in the ſeſſions, upon the autho- 
rity of the reſolution of B. R. upon the ſtat. 21. Fac. c. 4. 

/8. 1. in Sir Wm. Jones 193. On ſhewing cauſe, it was 
liſted, that by the ſtatute 5 El. c. 4. ſect. 39. and ſtat. 31. 
El. 5. fe. 7. the quarter ſeſſions had a juriſdiction by 
nformation, otherwiſe they could have no juriidiction at all, 
or they certainly could not proceed by way of indictment: 
and 1 Bur, 543. Rex v. Mrigbt. 1 Salk. 373. Hob. 183. 
3. Cro. Fac. 75. 178. Andr. 216. Rex v. Holmes, were 


q Cited * 


On 


(1) This was now admitted to be a nugatory act. 


Mic. Ter. 


8 Statutes. 


On the other hand it was contended, that the court if 
quarter ſeſſions had no authority to proceed by informatign 
in any caſe, unleſs it was expreſsly given them by ſtatute: an 
that the ſtatute in this caſe gave no ſuch authority. 6(;, 
1956. Gregory v. Blajhjield, and Cro. El. 737. Barnaby, 

_ Goodale, were cited. | 

Cura. The whole queſtion turns upon the 39th ſection of 


the ſtatute. The words are very much embarraſſed, and the 


matter does not ſeem to be ſettled by any of the caies. We 
wiſh to know the practice; and to enquire of ſome of the dd 
clerks of aſſize how the uſage has been at oyer and 7erminer. 
CUR. ADVISARE VULT.—The next day Lord Aan, 
Ch. J. cited an opinion of Holt, Chief Juſtice, when at the 
| bar. The queſtion ſubmitted for Holl's opinion was, “ Whe 
ther an action could be brought in the corporation court for 
exerciſing a trade contrary to the ſtat. 5 EI. c. .? and th: 


opinion was as follows: “I conceive an action cannot be. 


brought in the corporation court: But an information gui ien 
may be brought in the corporation court of ſeſſions. 7: 
Holt.“ His lordſhip added, that ht had mentioned it to 
ſeveral of the judges, who ſaid it had been cuſtomary on the 
Circuits to try — informations. | | 
Aſiin, J. ſaid he had enquired of ſome perſons of great 
experience in ſeſſions buſineſs, and was informed by then, 
that it had been uſual to file ſuch informations. 
Per Cur. Rule for arreſting the judgment muſt be di- 
charged. : | | 
Baidero & others Arr] Juſtices in ſeſſions have no authority to fix the 
2. Mole &others, bailiff's fees for arreſt; nor will the court of B. R. allow 
50 Geo. 3. R R. more than the uſual fee, though more was in fact paid, in 
3 Tr. Rep, 4x7, Compliance with a table of fees ſetiled by the juſtices at then 
quarter ſeſſions, and acted upon in practice for many yes. 
In the county palatine of Lancaſter, two of the defcnan'- 
having been arreſted, a judge's order was obtained for {ting 
proceedings upon payment of debt and coſts, In the bil 
offered for taxation the agent in the country made a charge 
of four pounds paid to the ſheriff's officer for the atretts, 
being two pounds each, which the maſter refuſed to atlow, 
and {truck off the overplus above the uſual charge made in 
other counties, which is in general a guinea. It was nos 
moved that the maſter might review his taxation, upon aſl 
davits ftating that the charge was ſuch as was directed by a 
table of fees ſettled by the juſtices of the county in feen, 
In the year 1767, and which had been acted under ever ſince. 
This table had been made by the ſeſſions under au idea tha! 
they were entitled to fix the ſums demandable by ſherifls 
officers for arreſts by virtue of 32 Geo. 2. c. 28. the ſirſt ſec- 
tion of which enacts © that no greater ſum ſhall be taken for 
any- arreſt than is or ſhall be by law allowed; and by fect. b. 
authority is given to the inktices in ſeſſions to . the 
| | Cluarges 
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durges for lodging, diet, or other expences, of a perſon under 

irres.“ IE Cob denied the motion, ſaying that the juſ- 

| tices in ſeſſion had no authority to fix fees for this Court; 

and Lord Kenyon added, that if bailiffs ſhould in future exact | 
more than the uſual ſum, after this opinion, they might be . 
guilty of extortion, in taking more than was allowed colors 93 
(. 4 
W Canal.) In ſtat. 8 G. 3. c. 38. for making and Minors et a/. e. 1 
maintaining a navigable cut or canal from Birmingham to 1 79 | 
Biltin, &c. is a clauſe for the more eaſy collecting the rates 5 Geo. 3. B. R. ' 
and duties by the ſaid act directed to be paid: That the Cop. 585. 9 
maſters, owners, and managers of every boat, keel, and 4 
other veſſel navigating, &c. thall give a juſt account in writ= 1 
| ing, ſigned, &c. to the collectors, &c. of what quantities q 
| of goods ſhall be in or belonging to each boat, & c. from 9 
whence brought, and where they intend to land the ſame; 

and if the goods contained in ſuch boat ſhall be liable 

to the payment of different tolls, then ſuch maſter, owner, 

or perſon, ſhall ſpecify the quantities liable to the payment of 
each toll, and in cafe they neglect or refuſe to give ſuch account, = 4 
oR ſhall give a falſe account ; OR fall deliver any part of their 'FF 
lading or goods at any other place or places than what is or are 1 
nentiaued in that account, they fhall forfeit and pay to the ſuid +1 
company of proprietors, their ſucceſſors and afſigns, the ſum of H 
TEN SHILLINGS FOR EVERY TON OF GOODS WHICH SHALL BE 1 
IN SUCH BOATS or veſſels reſpectively, of ꝛwubich account ſhall bs | 
fo refuſed to be given, or of which ſuch falſe account ſhall be given, | 
or which ſhall be delivered out as aforeſaid, as the caſe ſhall MI 
happen to be, over and above the reſpective rates and duties 1 
they are obliged to pay for the ſame z and in caſe of neglect, 
refuſal, or denial of payment on demand of ſuch forfeiture 
or forfeitures before mentioned, or any part thereof, ta the 
ſaid company of proprietors, their ſucceſſors and aſſigus, that 
then and in ſuch caſes, the ſame ſhall be recovered and leyied 
in ſuch manner, and by ſuch methods, as the ſaid tolls, rates, 
and duties, are therein-before directed and appointed to be 
recoyered and levied.” On a caſe reſerved at nifi prius, upon 
the trial of an action for ſeizing and ſelling the plaintiff 's boat, 
the queſtion reſerved for the opinion of the court was, Whe- 54 
ther, upon the true conſtruchion of the above-ſtated clauſe of 4 
the act the plaintiffs had forfeited and were liable to pay the | 
penalty of ten ſhillings a ton only upon a difference between 

the weight or quantity given in, and the actual weight and 

quantity contained in the boat; or upon the whole weight or 
quantity contained in the boat? and after argument, and time 

further to confider, Lord Mansfield delivered the reſolution of 

tie Court as follows: We are all of opinion, that the penalty 

in this caſe ſhould not be ten ſhillings per ton upon the groſs 

weight or quantity of goods contained in the boat; but ten 

Fillings per ton only upon the difference between the weight 
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or quantity given in, and the actual weight or quantity con. 
tained in the boat. The conſequence is, that there muſt be 


i judgment for the plaintiffs. | 1 
9 Wilkes u. Elli, Brokers.) In this caſe it was a queſtion whether the felling p 
Mic, Ter, goods by auction within the city of London, by an auctiontet b 
' 3 3. O. E. who has paid the duty of 20s. for a licence required by the ſt, 
. | er, Black. 5 5 J. ; p 
ih X 17 Geo. 3. c. 50, but who has not been admitted as a broker ſt 
| | by the court of mayor and aldermen, makes him liable tg En 
; the penalty of the 6 Ann. c. 16. for acting as a broker with. h 
out being ſo admitted? The words of the ſtat. 6 Ann. c. 10. e: 
arc, “ hat all perſons that ſhall act as brokers within the 00 
city of London and liberties thereof, ſhall from time to tine in 
be admitted ſo to do by the court of mayor and aldermen of fe 
the ſaid city, for the time being, under ſuch reſtrictions and m 
limitations, for their honeſt and good behaviour, as that bl 
court ſhall think fit and reaſonable.” The Covxr ſeemed th 
diſpoſed to be of opinion in favour of the defendant, C 
but they intimated a wiſh for ſome preciſe information, Rl 
whether before the paſfing the ſtat. 17 Geo. 3. c. 50. auc- th 
tioneers were liable to be called upon to be admitted as of 
brokers, and whether in fact the uſage was for them to be [1 
fo admitted. However, on a ſubſequent day, before any m 
further ſteps were taken, Adair, after ſtating that he had W 
conſulted his clients on the ſubject, moved to diſcontinue the i 
action, evidently from an apprehenſion that the judgment th 
of the court would be againſt him, and a precedent efta- I 
bliſhed unfavourable to the revenues of the corporation of th 
London. Leave to diſcontinue was accordingly granted, upon ci 
an undertaking not to bring any freſh action againſt the 5 
defendant. | 7 | | | 11 
Rex v. Bell, Butter.] Butter exported from Ireland to Liſbon, and from ol 
8 BR Liſbon into this kingdom, was held not to be conſidered as in- of 
2 Burr. 1173. Cluded in the ſtatutes which prohibited the importation of it fo 
f | from Ireland into this kingdom. This was a conviction for im- a 
porting Iii butter from Liſbon into England, contrary to the C2 
acts of 18 Car. 2. c. 2. 20 C. 2. c. J. and 32 C. 2. c. 2.— la 
The butter was exported from Ireland to 7.;/bon, and from by 
Lisbon re- exported to Zngland, and imported here at Hu le 
which, it was inſiſted, did not occaſion a forfeiture of the ne 
butter. Therefore the conviction was wrong in making it 4 
abſolutely forfeited, even though it ſhould be liable to the a\ 
greater duty and not to the leſs. On the other hand, in ſup- £0 
port of the conviction, it was contended that {rf butter, pu 
imported from Liſton, or any other place, is confiſcatable, r. 
by 18 C. 2. c. 2. 32 C. 2. c. 2. f 9. and 20 C. 2. c. N C3. #% 
that all theſe acts are to be conſidered as one law: and by « 
them all Iriſb butter, imported hither from any place what f 


ſoever, is ferfeitable, juſt as much as if it was imported directly 
and immediately from Lreland. | Ld 
| | 07 


| riffs court at ork, may be removed into B. R. by writ o 
habeas corpus cum caigſa.— This was an information qui tam Ca 


Statutes. 


Lord MANSFIELD, Ch. J.—Here is no ſuſpicion of fraud, 
it there had it might be a different caſe. It would not be 
worth while to go round by Liſbon to evade the act, and to 
pay 75. Sd. to avoid paying 4d. and if it be within the prohi- 
dition, it is within the pexmiſſion.—Conviction quaſhed. 


An information qui tam upon the ſtat. 8 Ges. 1. c. 7. for a Hanley, gui lan, 
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ſraud in weighing and packing butter, exhibited in the ſhe- 7: Hooker, 


exhibited in the ſlieriffs court of the city of York, againſt the 
defendant for a penalty of — a firkin, for a fraud in weigh- 
ing and packing butter in the market of the city of York ; 
founded on the ſtatute 8 Geo. 1. c. 27. for regulating the 
market of the ſaid city, which ſtatute directs, “ that if any 
frkin, &c. of butter ſhall be faulty in quantity or quality, 
the owner ſhall be liable to the forfeitures in ſtat. 13 and 14 
Car. 2, c. 26. By this latter ſtatute it is provided, © That 
al offences ſhall be determined in the ſeſſions of peace for 
the county, city, borough, town, or liberty, or in the court 
of record of the city, town, or borough, wherein ſuch offence 
ſhall be committed.” The defendant had removed the infor- 
mation into this court by writ of habeas corpus cum cauſa : 


wicreupon the plaintiff moved for a precedendo: and now, upon. 


ſhewing cauſe, Mr. Lee in ſupport of the procedends argued, 
that this being a new-created offence of which the court 
had no original juriſdiction, the court could not, by awarding 
this writ to remove the cauſe, give itſelf juriſdiction, and 
cited Rex v. Wright, 1 Bur. 543. Heſketh v. Braddoct, 3 
Bar, 1847, ante, vol. II. p. 5 10. Compas Dig. tit. Procedends, 
1 $:4 296. 1 Lev. 14. Lord Mansfield, Ch. J.—If a new 
oftence is created by ſtatute, and a ſpecial juriſdiction out 
of the courſe of the common law is preſcribed, it muſt be 
followed. If not ſtrictly purſued, all is a nullity, and coram 
wn judice ; and objections may be taken in any ſtage of the 
cauſe, In ſuch caſe there is no occaſion to oult the common 
law courts ; becauſe not being an offence at common law, 
but puniſhable only /b 250, in the particular manner pre- 
ſeribed, they never could have juriſdiction. But where a 
new offence is created and directed to be tried in an inferior 
court, eſtabliſhed according to the courſe of the common 
law, fuck inferior court tries the offence as a common law 
court, ſubject to be removed by writs of error, habeas cor- 
pus, certiorari, and to all the conſequences of common law 
proceedings. In that caſe, this court cannot be ouſted of 
ts juriſdiction without expreſs negative words. Here it is 
clearly a common law proceeding, and therefore the removal 
& it into this court follows of courſe. Per Cur, Rule 
tor a procedendo diſcharged, | | 


Cle 
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oft, 523. 


Fleetwood v. Clerk of Affe. By the ſtatute 19 G. 3. c. 74. the cleik ont 


Finch, Mic. Tor. of aſſize on each circuit is entitled to receive a certain fee for une 

ROT rang every perſon convicted of a tranſportable oftence (exczy | the 

etty larceny) and ſentenced to tranſportation, hard labour, int 

or cantinement in the houſe of eorreCtion, and for perſons we 

capitally convicted, who afterwards have received the king's Bin 

ardon on condition of being tranfported or impriſoned. On Fi 

the Norfolk circuit that fee is one guinea. This was an action con 

for money had and received, in which a verdict was found att 

for the plaiatiff, ſubject to the opinion of the Court on the it i; 

following caſe: “ The plaintiff before and in the year fre 

1779, was clerk of aſſize for the Norfot circuit, and from lea 

thence hitherto hath fo continued. The deſendaut during whi 

all that time hath been and ſtill is treaſurer for the county ot | oft 

Norfolk, The preſent action is brought to recover the ſum Jon! 

of 171/. 25. being the amount of fees which the plaintif colt 

claims to have become due to him, as ſuch clerk of allize, app 

from 1779 to 1791, at the ail:zes for the county of Ny, E ©: is 

© for perſons convicted of tranſportable offences, and ſen- | hay 

tenced to tranfportation, hard labour, or confinement in the 3. C 

houſe of correction, and for perſons capitally convicted, who con 

afterwards have received the king's pardon, on condition of the 

being tranſported or impriſoned :? (and on account of ſuch fe 

perſons being ſent or delivered in execution of their reſpec- tha 

3 tive ſentences, orders had been drawn up by the faid clerk of on 

| aſſize): being after the rate of one guinea for every ſuch per- ing 

a ſon. That the clerks of aſſize on the different circuits in par, 

$ Hugland have been accuſtomed to receive ſome certain fee for bel. 

5 every perſon o convicted and ſentenced, and in Lenden and if 

Middleſex for thoſe whoſe fentences have been afterwards an 

a carried into execution; and the uſual fee which has been paid in Ro 

. | the county of Norfolk, has been one guinea each, That the a Þ 

N defendant, as treaſurer of the ſald county, has in his hands was 

4 more than ſufficient to pay the plaintiff's demand, and which ſun 

. he has the orders of the juſtices at the quarter ſeſſions to pay, in 

[: and conſents to pay to the plaintiff, if the plaintiff is entitled bee 

A | tg the ſame.” And the queſtion for the opinion of the Court had 

bt was, Whether the plaintiff, as clerk of aſſize for the M- ( 

4 folk circuit, be entitled to the fee or not ?—Lord Chief (2 

A | Juſtice Exxe. No officer can claim a fee, except by ſup 

1 ancient uſage, or act of parliament : but the fee in quel- hin 

il tion is claimed under the 19 Geo. 3. c. 74. The 16 6. ver 

1 3. c. 43. enacts, that the clerk of aſſize ſhall give 2 cerii- tio 

1 ficate in the caſes mentioned in the act, and have the att 

l | like fatisfaQtion as hath been uſually paid for the order of tot 

a tranſportation. The 19 Geo. 3. c. 74. by varying the phraſe - 
. | and adding the words * would have been due,” has let in all 

= the argument uſcd to ſhew that nothing was due, and ny Rl 
| | A on! 

: - | | \ 
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only difficulty that could ariſe in the caſe. But we muſt 
underſtand the expreſſions according to the ſubject- matter of 

| the different acts. Now the ſubject-matter being of modern 
introduction, no ancient uſage can apply to it. We muſt 
E therefore teke the legiſlature to have mant, that the clerk of 
abe ſhould have the ſame fee as had been uſually paid fince 
4 Ce. 1. c. 11. when tranſportation firſt commenced, for we 
come nearer the truth by referring the uſage mentioned in the 
act to what then exiſted, than to what never exiited. And 
it is highly reaſonable, that a public officer thould hive ſome 
fie or recompence z but the conſtruction contended for would 
Jeave him without any. GovLn, J. It is difficult to ſay 
when this fee commenced, but though tranſportation was not 

| eftabliſh-d by legiſlative authority before the 4 Geo. 1. yet 
| long before that time, probably from the original plauting of 
colonies in the Hef Indies, tranſportation was frequent, as 

| appears from the introduction to K&ynge's reports (1). And 
it is indeed reaſonable and proper that a public officer ſhould 

| have a compenſation for his labour; and the ſtatutes of (eo. 
3. contain a parliamentary recognition of a right to ſuch 
compenſation. - HEATH, J. of the ſame opinion. Though 
the ſtatute 4 Geo. 1. firſt eſtabliſhed the tranſportation of 
ofenders by authority of parliament, yet it is well known 
that it was uſual, long before, for the crown to grant pardons 
on condition of dance which came in lieu of abjur- =. 
ing the realm. An ancient fee may attach on a modern act of ; 
ſarliament, ſuch for inſtance, as a fee on an oath taken 
before a juſtice of the peace, or a judge at chambers : ſo 
it a new aCt were to direct an officer to grant a certificate, 
an accuſtomed fee taken on granting certificates would attach. 
Rooks, J. From the 4 Geo. 1. to the 16 Geo. 3. there is 
a period of near fixty years, during which tranſportation 
was continually uſed as a puniſhment, and it is not to bz 
ſuppoſed that the officer ever acted gratis. When therefore 
in the 19 Geo. 3. the legiſlature ſpeak of a fee as having 
been uſually paid, they mult be intended to mean ſuch as 
had been paid during that time. Judgment for the plaintiff, _ MR 

Curt of Requeſts. ] The S2uthwwark court of requeſts act 3armey v. Tubby 

(22 C. 3. c. 47.) cannot be pleaded to an action brought in a „ o's ; 
ſuperior court. The proper mode for the defendant to avail a 31. 1 
himſelf of it, is by entering a ſuggeſtion en the record, after 
verdict, or the execution of a writ of enquiry. To this ac- 
tion for goods fold and delivered, the defendant pleaded that 
at the time of commencing the action he © was not indebted 
to the ſaid Nathaniel (the plaintiff) in any ſam or ſums of 


es 


—— 4 


(2) Ti. Directions for juſtices of the peace p. 4. The ſame alſo 
#pcars fcom the preamble to te ſtatwe 4 Geo. 1. c. 11. 
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money amounting to the ſum of forty ſhillings, and that atthe 
time of commencing ſuch action, he the {aid John (the. 
fendant) was inliabitant and reſiant within the pariſh of Sin 
Mary Magdalen Bermondſey, in the county of Surrey, a 
liable to be warned and jummoned for ſuch debt, before the 
court of requeſts mentioned in a certain act of parliament, 
made at Meſtiminſter, in the county of Middleſex, in the 
twenty-ſecond year of the reign of his late Majeſty king 
George therſecond, intituled An act for the more ealy and 
ſpeedy recovery of ſmall debts within the town and borough 
of Southwark, and the ſeveral pariſhes of Saint Saviour, Sant 
Mary at Newington, Saint Mary Magdalen Bermondſey, Chrif- 
Church, Saint Mary Lambeth, and Saint Mary Rotherhitly, 
in the county of Surrey, and the ſeveral precincts and liberties 
of the ſame.'”” To this plea there was a general demunrer, 
The gronnd of this demurrer 1s, that though the matter of 
the plea, if uſed by way of ſuggeſtion on the record after 


verdict, would have been good to deprive the plaintiff of 


coſts, and to give them to the defendant, yet it cannot be 
pleaded as a bar to the action. To have cnabled the defend- 
ant to plead this plea, the act ſhould have given an exclutire 
juriſdiction to the court of requeſts, by taking away the 
Juriſdiction of all other courts in matters of this ſort, This 
is done by the Weftminſter act 23 Geo. 2. c. 27. ſ. 21. whicl 
provides, that * no action for any debt under forty ſhilling, 


and recoverable in the court of requeſts, ſhall be brought 


againſt any perſon within the juriſdiction thereof, in any 
other court whatſoever.” This prohibitory clauſe is a bar 
to every action brought out of the court of requeſts, 0! 
which that court has juriſdiction ; and the eighth ſection 
gives a thort form of the plea and replication, to prevent 
tpectal plcading. The Tower Hamlets act 23 Geo. 2. c. 30. 
J. 21. has the ſame prohibitory clauſe, and though it gives ud 
form of plea, yet it may be pleaded, or the facts which bring 
a cafe within it may be given in evidence under the general 
iſſue, and the judge would be bound to nonſuit the plaintiti, 
The Southwark act 22 Geo. 2. c. 47, on which this plea 1s 
founded, has no prohibitory clauſe, but it leaves the jun- 
diction of other courts as it ſtood before. That act, / 6. 
provides, „ that if in any action of debt or action on the 
caſe, upon an aſſumpfit for recovery of any debt to he ſued or 
proſecuted againſt any perſon or perſons aforeſaid, in any 0: 


the king's courts at J/fminſter or elſewhere, out of the (2d 


court of requeſts, it ſhall appear to the judge or judges of the 
court where ſuch action ſhall be ſued or proſecuted, that tie 
debt to be recovered by the plaintiff in ſuch action doth not 
amount to the ſum of forty ſhillings, and the defendant in 
ſuch action ſhall duly prove, by ſufficient teſtimony, to be 
allowed by any judge or judges of the ſaid court where 35 
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action ſhall depend, that at the time of commencing ſuch action 
ſuch defendant was inhabiting and reſiant within the ſaid 
town and borough of Southwark, or any of the pariſhes, 


limits, and precincts aforeſaid, in the county of Surrey, and 


was liable to be warned or ſummoned before the ſaid court of 
requeſts for ſuch debt; then and in ſuch caſe, the ſaid judge 
or judges ſhall not allow to the ſaid plaintiff any coſts of ſuit, 
but ſhall award that the ſaid plaintiff ſhell pay ſo much ordi- 
nary coſts to the party defendant, as ſuch defendant ſhall juſtly 
prove before the ſaid judge or judges it hath truly coſt 
him in the defence of the ſaid ſuit.“ This clauſe points out 
the mode of laying the facts before the Court, in order to 
obtain leave to enter a ſuggeſtion on the record, which muſt 
be after verdict, for the Court has no other means of aſcer- 
taining that the plaintiff's demand is under forty ſhilliags, than 
by a verdict, | ; 

The Weſtminſter act ſ. g. provides, that where the defend- 
ant ſhall avail himſelf of his plea, the plaintiff may after 
wards ſue for his debt in the court of requeſts. But there is 
no ſuch proviſion in the Southwark act, which is another 
deciſive reaſon to ſhew that it cannot be pleaded. + THE 
CourT were clearly of this opinion.— Judgment for the 
plaintiff, 

The plaintiff having thus obtained judgment, on the gth 
of July, in Trinity Term, executed his writ of enquiry, the 
damages being aſſeſſed at r/. 1s. 3d. and entered up final judg- 
ment on the gth, the laſt day of that term. It was now 
moved that the prothonotary might review his taxation of 
colts, and the proceedings on the judgment be ſtaid, upon an 
afidavit which ſet forth the proceedings as above ſtated, and 
added, that the defendant, at the time of the commencement 
of the action, reſided within the juriſdiction of the South- 
warb court of requeſts, This was oppoſed on the ground, 
fr, that this application was not in che proper and uſual 
form; for the prothonotary could only tax colts to the party 
who appears on the face of the record to be entitled to them; 
but if he were, in compliance with. this rule, to review his 
taxation, and tax the coſts for the defendant inftead of the 
plaintiff, the judgment would not be warranted by the pre- 
vious proceedings on the record, and would therefore be 
erroneous, The proper application in ſuch caſes, is for 
leave to enter a ſuggeſtion on the roll, to which the plain- 
uff may demur, if it do not ſet forth the facts which bring 
the caſe within the act of parliament, or he may traverſe 
thoſe facts if they be untrue. With ſuch a ſuggeſtion, pro- 
perly entered, the prothonotary would have an authority to 
tax the colts for the defendant, and the judgment would be 
confiſtent with the reſt of the proceedings. Secondly, if the 
proper application were made in this caſe, it would be now 
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too late: the writ of enquiry was executed on the gth July, 
the term did not end till the gth, on which day ſinal judgment 
was ſigned, and if the defendant had ay raton to allege, 
why the plaintiff ſhould not have had judgment in the ordi. 
nary courſe, he ought to have applied to the Court in the 
interval between the execution of the writ of e quiry ad 
that day. Having neglected to do that, he has Iſt tus Gi. 
tunity, for the Court cannot alter or reverte a judgment, 
regularly given in a former term. Thirdly, this as a judi- 
ment by default, and therefore the defendant coul nt avail 
himſelf of the act, even if the application were right, aid 
made in proper time, and that it was to be conſidered 82 
judgment by default, 1 Salt. 173. Staple v. Haydon. 1 Salk 
216. S. C. and Stra. 46. Brampton v. Crabb. Fourthiy, 
ſuppoſing the application to be regular in other reſpects, the 
affidavit is defective, in not ſtating that the defendant was 
liable to be warned or ſummoned to attend the court of 
requeſts for Southwark. For any thing that appears, he may 
be exempt from the juriſdiction of that court, in the fame 
manner as attorneys are, whoſe privilege exempts them from 
the juriſdiction of the courts of conſcience, except in Hef. 
minſier, where they are made liable by an ex preis act of 
parliament. 2 | | | 
PER Cura. It is clear for the reaſons given, that an 
application for leave to enter a ſuggeſtion on the record, is 
the proper mode of proceeding. Without ſuch a ſuggeſtion 
the judgment would not be warranted by the premiſes. The 
application onght alſo to have been made to the court, before 
judgment was finally given, and therefore it ſhould have been 
made in the laſt term: and even if the writ of enquiry be 
exccuted on the laſt day of the term, the plaintiff has a right 
ro ſign his judgment as of that term. But here the defendant 
had from the 5th to the gth of July to apply to the court, and 
having neglected fo to do, he is now too late. Upon the 
third point, we are not ſo clear. Taking this to be a judg- 
ment by confeſſion, we cannot agree that the defendant is 
thereby out of court, for every purpoſe but that of having 
final judgment againſt him. It is not now neceſſary to give 
any opinion on the cafe in Strange. If it were, we ought to 
conſider it well before we agreed to eſtabliſh the pcint there 
determined. A defendant atter judgment by default, may be. 
deemed to be in court for many purpoſes, beſides that of 
having final judgment againſt him. Some years ago, it wa 
holden on the authority of the caſe in Strange, that if the 

N plaintiff were nonſuited, he was out of court for all purpoſes 
v ; 2 but that of having judgment ſigned againſt him; and the fir 
: inſtance in which that idea was over- ruled, was on a mot:0n 
made by Mr. Morton, and ſince that time it has been the 


4 | conſtant and ſettled practice of Weftminſter Hall to ſet aſide 
4 nonſuits where the juſtice of the caſe required it, But ** 
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| the fourth ground, we agree that the affidavit ought to con- 

tain all the facts neceſſary to bring the caſe within the act, 
for it we are to grant leave to enter the ſuggeſtion, it mult 
be upon ſuch a ſtate of facts as will warrant us in ſo doing. 
ere a material allegation is wanting, namely, that the 
defendant was liable to be warned, which would alone have 
been a ſufficient objection to this application, even if it had 
been right in all other reſpects.— Rule diſcharged. 


The 29 Geo. 2. c. 37. does not give power to the courts The King v. Rs 
baron of Sheffield and Ecclefall to hold ſuit againſt perſons 3 8 
reliding within the juriſdiction of thoſe courts in cauſes 35 Geo. 3. k. R. 
an ling without, This was a rule calling on the defendant, 6 Ter. Rep. 243. 


who is ſteward of the court baron of the manor of Eccleſall 
in Yorkſhire, to ſhew cauſe why a mandamus ſhould not 
if e, commanding him to permit A. Stevens to enter up final 
julgment and tax his coſts in a certain plaint entered by him 
in he ſaid court againſt J. Stevenſon, and to iſſue a precept 
or warrant in the nature of a capias ad ſatisfactendum 
againſt Stevenſon thereupon, purſuant to the ſtatute, &c. 
Tic ſtatute 29 Geo. 2. . 37. for regulating the proceedings 
in perſonal actions in the courts baron of the manors of 
Ne geld and Eeclefall, after reciting that there were imme- 
morial courts baron in thoſe reſpective manors, and that the 
mode of proceeding in both was by ſummons and diſtreſs 
inhnite, which was a dilatory and often an ineffectual me- 
thod, enacted (by ſect. 1.) that, for preventing all unneceſ- 
fary delays in thoſe reſpeCtive juriſdictions, when any plaint 
ſhould be entered for a debt under 4os. the plaintiff might 
apply to the feveral ſtewards reſpectively, to iſſue his or their 
precept to the bailiff to ſummon the defendant ; that if the 
detendant did not, after being ſummoned, appear, the plain- 
tiff might enter an appearance for him. The fixth ſection 
gives this torm of declaration, “ A. B. complains of C. D. 
| tor that the ſaid C D. within the juriſdiction of this court 
was indebted to tiie ſaid A. B. in the ſum of, &c. (for goods 
old, &c.) which ſaid ſum the ſaid C. D. hath not paid, &c."? 
By ſect. 12. in caſe a plaintiff living within the juriſdiction 
ſues a detendant living cut of the juriſdiction of the reſpective 
courts for a cauſe of action ariling within the juriſdiction, 
the plaintiff is directed to give ſecurity for the coſts. By ſect. 
30. it is provided that it ſhall be lawful to and for all and 
every the inhabitants, and all others refiding within the ſaid 
kyeral juriſdictions, as well attorneys as others, to ſue and be 
ued, plead and be impleaded in the ſaid ſeveral courts baron 


of the {aid manors reſpectively in any plaint, ſuit, or action, 


where the debt or damages ſhall not amount to 407. In ſect. 
31. it is provided that nothing in the act contained ſhall be 
conſtrued to enlarge, extend, or increaſe the juriſdictions of 
the ſaid ſeveral courts baron, fave in ſuch matters and things 
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as are in and by the act expreſsly mentioned and declared, 
The 34th ſection requires the reſpective ſtewards after any 


judgment given in eicher of the faid courts, to iſſue 2 precegt 


Or warrant in the nature cf a /evar: facias or fiert facias, & 
And by ſect. 54. it is enacted, that in caſe any action ſhal 
te commenced and proſecuted againtt any perſon in any «f 
the courts of record at Je//minfler, or elſewhere, out of the 
ſaid ſeveral courts baron, and it tall appear to the jndge of 
the court where ſuch action ihall be tried, that the debt did 
not amount to 40s. and the defendant tha:l duty prove that at 
the time of commencing the action ſuch defendant was 1eſiant 
within the juriſdiction of the ſaid ſeveral courts baron, and 


Was liable to be ſummoncd in either of them foi ſuch debt, 


unleſs the judge ſhall certify that there was probable ciute f 
action for 40s. or more, &c. the plaintiff ſhall not recover 
but be nonluued, and the defendant ſhall recover treble coſt, 
It appeared from the affidavits filed that Stevenſon, being 
indebted to Stevens in 17, 19s. 11d. for goods ſold, gave him a 
promiſſory note tor the tame, dated at Sheffield. That in 
February, 1792, Stevens entered a plaint againit Stevenſon on 
the note in the court baron of Hecleſall; that the deterdaut 
not appearing, the plaintiff entcred an appearance for him; 
that afterwards the plaintiff ſigned interlocutory judgiueit, 
and that upon the execution of the writ of enquiry it was 
proved that the note vas ſigned at Sheffield, where the con- 
tderation aroſe; and that the ſuitors or homagers aſſe ſſed ths 
plaintiff's damages at 1/4. 19s. 11d. It alſo appeared that 
Stevenſon was an inhabitant within the juriſdiction of the court 


of Fecleſall, PER CURIAM. Generally ſpeaking, nothing 


is clearer than that it is neceſſary, in inferior juriſdictions, 


that the cauſe of aQion muſt be laid and proved to ante 


within the juriſdiction. A diſtinction indeed has been made 
with reſpect to the perſons againſt whom an action may be 
brought for taking the defendant's goods in execution by 
virtue of the proceſs of an inferior court, where the cauſe 
of action does not ariſe within its juriſdiction ; the plan- 
tiff in the cauſe being conſidered as a treſpaſſer, but uot 
the -officers of the court; though it mult be remember 
that in the caſe of Godwin v. Gibbons, 4 Burr. 2108. 
{ ane, vol. IV. p. 523.) which was very much litigated 
here, where the defendant, an attorney, had ſucd in an 
inferior court at Cheſter, it was held that an action mig 


be maintained againſt him, he having acted. beyond his omce 


and authority, or his duty as an attorney. In this caſe perhaps 
the production of the note itſelf, on which the action Was 
prought, would not alone have been conclufive againſt the 
plaintiff; but it appears ſrom the evidence given that the 
cauſe of action did not ariſe within che juriſqiction of the 
court; and unleſs this act of parliament has given an action 
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inſt all perſons reſiding within the juriſdiction of Ecclgall, 
| though the cauſe of action do not ariſe there, the general 
rule muſt apply to this caſe, Now the preamble of the act 
recites that the proceedings by ſummons and attachment 
| were dilatory ; and then it ſubſtitutes a more compendious 
| mode of proceeding within the limits of the court ; but the 
object of the act throughout appears to be only to facilitate 
the progreſs, and not to extend the juriſdiction of the court 
to cauſes to which the juriſdiction did not before extend. 4 
This application is therefore an attempt to extend the juriſ- 8 1 
dition of the inferior court by implication : but the thirty- ? 
firſt ſection ſays in expreſs terms that nothing in the act con- 
tained thall be conſtrued to increaſe the juriſdiction except 1 
in ſuch matters as are by the act expreſsly mentioned; and iq 
there is no clauſe iu the act which does expreſsly give the 
court below juritdiction over the preſent caſe. - Rule diſ- 
charged. 6 
Fißb.] A perſon who fiſhes in a fiſhery belonging to an- Kinnerfley v. 

other, but to which he has a claim, for the purpoſe of giving iT, e 
occaſion to an action in order to try the right, is not liable to ons B. R. 
a penalty under 5 Geo. 3. c. 14.— This was an action of debt 2 Doug. 517. 
by the owner of a fiſhery, for the penalty of 5/. under the 
| ſlatute of 5 Geo. 3. c. 14. H 3. and 4. for killing fiſh in his 
kthery, The defendant was the ſervant of a Doctor Cotton, 
who claimed a right to the fithery in queſtion, and an action 
of treſpaſs had been brought againſt ſome of his tervants, by 
the pre ent plaintiff, to try the right; which action was tried 
at Stafford, in ſummer, 1779, and a verdict found for the 
plainuff, The defendant applied for a new trial in that cauſe, 
but it was refuſed (Kinnerfley v Orpe, ſupra, vol. IV. p. 79). 
However, Doctor Cotton not being ſatisfied, gave the plaintiff 
notice, that he ſhould order one of his ſervants to fith in the 
lame place, with the expreſs view of procuring an opportunity to 
iry the right again. Ile accordingly did fo, and it was in 
obedience to his orders for that purpoſe, that the defendant 
committed the act for which the preſent action was brought. 
This the counſel for the defendant offered to prove at the 
trial, and contended, that, when it thould be proved, the plain- 
tiff ought to be nonſuited, for that ſuch an aſſertion of a 
right, was not an offence within the ſtatute, there being an 
expreſs exception in F 5. in favour of perſons who thall have 
a © juſt right or claim.“ Perryn, Baron, before whom the 
cauſe was tried, decided this point againſt the defendant, and 
refuſed to hear the evidence. The plaintiff: produced no 
other proof than the record of the verdict and judgment in the 
tormer cauſe of Xiunerſiey v. Orpe, to ſhew his excluſive 
right to the fiſhery. This evidence was objected to, on the 
part of the defendant, becauſe the former action and this 
were not cauſes between the ſame parties, the name of the 

| LES - former 


former defendant being Thomas, and that of the preſent . 


| diam. The Judge, however, over-ruled the objection, an! 
held that the evidence was not only admiſſible, but concluſe 
(both the Orpes having acted under the authority of Cty, 
wo was the real detendant in both cauſes), unleſs collutinn 
could be ſhewn in obtaining the former verdict and jud:men, 
This was not attempted, and the jury, agreeably to the Judge; 
direction, found for the plaintiff. 
On a rule to thew cauſe why there ſhould not he a ney 
trial, on the ground of a miſdirection in the ſeveral pai. 
culars above Nun Buller, J. oblerved, that to conſt rue it in 
the manner contended for on the part of the plaintiff, would 
be to read the clauſe of exemption, “ riglit and claim,” in. 
ſtead of „right or claim.” THE Cour alſo thought, that 
the record in the former cauſe, though admiſſible evidence, 
was not conclutive.— Rule abſolute. 8 
Chamberlain, : JTighway Act.] The additional toll to be paid by waggons 
%. Songhurity overweiglit, mult be according to the progreſſive proportions 
75 They B. R. named in the ſtat, 14 Geo. 3. c. 82. ſ. 2. not a groſschargeat 
Coup. 30 5. the higheſt additional toll incurred upon the groſs over- weight. 
In this cafe it was obſerved that fo much of ſtat. 13 Geo. 3.4 
84. as empowets the trultees to take an additional 20s. per 
hundred for every hundred over-weight, was repealed by ſtat, 
I4 Geo. 3. c. 82. ſ. 2. and the Court held that the ſum to be taken 
as an additional toll for the over- weight in this caſe, ought to 
have bcen calculated according to the following proportions 
mentioned in this latter ſtatute ; viz. 3d. per hundred weight 
for the 1ſt and 24 hundred weight; 6d. for every hundred 
weight above two and not exceeding five; 25. 6d. for every 
hundred above hve and not exceeding ten; 5s. for every hun- 
dred above ten and not exceeding fitteen, and 20s. for evety 
hundred above fifteen, which would have amounted only to 
41.195. 6d, in all, inftead of 184. which was the ſum demanded 
of, and actually paid by the plaintiff, 
Schuldam ny. inſpection of Corporation Books. ] Perſons empowered by fiat, 
Bunniſs & ar- 4, Geo, 3» c. 15, to inſpect the enti ies of freemen, have a right 
33 1 to inſpect all books, papers, &c. in which the admiſſions of 
Cowp. 192. © freeinen are entered. And where there are two or more hai— 
lifts, & c. of a Horovgh or corporation, a joint action will 
lie, if they refuſe inſpeclion, though the words of the ſtatute 
are 11 the fingul:r number, mayor, bailiff, &c. In the bo- 
rough of A/iberovgh, which ſends members to parliament, thee 
is al. aſſembly book, in which the election of officers, the 
nomination nd admiſſton of freemen, and ail other acts ot 
cout arc entered ; which book 1s kept in a cheſt, under two 
locks and keys, and is in the cuſtody of the bailitts of the 
borough; but for about eight years laſt paſt, the admiſſions 
of ir.cemen had not been entered in this book. There“ 
likewiſe a ſtampt book, made and kept by the town es 
50 WIIIcn 
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which the admiſſions of the freemen afe entered, with the times #4 
of their admiſſion. | There is likewiſe a copy or duplicate X 
of this book which is kept by the bailiffs. At an election for 
à member the inſpection of the aſſembly book was demanded 
by one of the candidates, according to the direction of 3 Ges. 
3 Pur the defendants refuſed. to produce it, or to permit 
ſuch inſpection; referring the parties de:nanding the ſame 
te the lamp? book, in the hands of the rown=-clerk (of which 
they had had a copy before), or offered to produce the dupli- 9 
cate in their cuſtody for inſpection. THE QUESTION was, 174 
Whether, under the circumitances of this caſe, the defendants | 
were obliged to produce the aſſembly book within the mean- 
ing of ſtat. 3 Geo. 3. The obſections were two, 1ti. That 
the ſtampt book was the only book within the meaning of the 
ſtat. 3 Geo. 3. 2dly. That the action, which was joint, 1 
ought to have been brought againſt the detendants ſeparately. : if þ 
Fond MANSFIELD. By the act of parliament to prevent | 
occaſional votes (ſtat. 3 Gee. 3. c. 1 5, /. 4-5. &c. ) it is provided, 
that where the right of election is in fi eemen, none {hall vote 
unleſs they ſhall have been admitted to their freedom twelve 
calendar months previous to the election; with an exception 
however as to all thoſe who are made freemen upon the foun- 
cation of inchoate rights; as by birth, marriage, or ſervitude. 
In this act there is a clauſe, upon which the preſent action is 
drought. And be it further enacted, by the authority afore- 
« ſaid, that the mayor (1), bailiſ, ſherif, rown-clerk, or other 
officer of any corporation, having the cuſtody of, or power 
« over the records of the ſame, &c.” This clauſe is techni- 
cally penned ; and though throughout the kingdom it is well 
known theſe offices are executed by more perſons than one, 
and that there are other offices in which many perſons are 
Joined, yet this act conſiders each officer as ſingle, and de- 
ſcribes him according to his office. Tlie preſent action was 
brought againſt the two defendants, as the bailiff of the town | 
of A/iborough, tor refuſing the plaintiff an inſpection of the #3 
book or books wherein were entered the admiſſions of free- . "nl 
men; and it is brought againſt them jointly as the bailiff, or 4 
perſons executing that office. At the trial there was no wy 
other queſtion or difficulty than barely Whether the aſſembly 1 
book was within the deſcription of the act of parliament? 
And there can be no doubt as to that; be-auſe the act re- 
lates to al books which contain the nomiuation and admiſ- 
ton of freemen, and this is ſuch a book, though it 1s not a 3 
book that comes down to late times. But a party may want i, | 
to know whether other perſons have a right by ſervitude, &c. [| 
| a 
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as well as to diſcover who are occaſional freemen, thereſo: 
he has a right to inſpect all ſuch books and papers. In this 
caſe the ſtampt book, at beſt, is but an irregular one. Butit 
did not appear to me on the ſtate of the caſe, that the bailiffs had 
conceived a doubt upon that point; and having been taught 
to believe, from the circumſtance of the occaſional tree. 
men being entered in the ſtampt book, and the act of par- 
liament operating only upon ſuch freemen as were admittel 
within a year, that the ſtampt book was the only book 
within the meaning of the act, they had proceeded under 
an apprehenſion that they were right in refuſing an inſpec- 
tion of any other That being the light in which I ſaw 


their conduct, I did not doubt at all that for ſeveral offences 


ſeveral penalties might be recovered ; but I thought a ver- 
dict for ſo many penaltics hard and unreaſonable. No doubt 
if a party choſe to go to the utmoſt extent and rigour of th: 
act, he might, by repeated demands, raiſe 10,900). or a 
larger ſum. I therefore was willing to liſten to the objec- 
tions, and recommended it to the parties to conſider whether 
they would inſiſt upon all the penalties. A formal objec- 
tion which has been made is, whether the action can be 
maintained againſt both ; and moſt undoubtedly it may; for 
the breach of truſt in one is a breach of truſt in both. But 
in this caſe the fact is, that they both refuſed : therefore there 
can be no doubt but that they might be charged jointh.— 
AsTon, J. The right given by the act of parliament, is 
a right of inſpeCting all books in which the admiſſions of 
freemen are inſerted : and copies may be taken by the parties 
applying. And a candidate may not only want them tor 
the purpoſe of ſeeing who his adverſaries are; but it may 


be likewiſe neceſſary to him for the purpoſe of taking copies 


of the admiſſions of his own voters. Therefore he has 
clearly a right to ſee all the books. With regard to the 
other queſtion, Whether the action will lie againſt them 
Jointly ? the bailiffs are in law but one officer. If one had 
opened the books and the other had refuſed, no action could 
lie againſt the latter. But here both refuſed ; and both mult 
anſwer for the delinquency of both. W1LLEs, J. and Ash- 


HURST, J. of the ſame opinion. 


Rex v. inbabi- 
tants of St. An- 
drew's, Holborn, 


and St. George 


the Martyr, 
Hi). Ter. 
4 Geo. 3. B. R. 


J Burr. Rab. 1458. 


Scavenger ꝶ Kate. ] ſuſtices of the peace upon an appeal from 
a rate to the quarter- ſeſſions, cannot make a new, but only quaſh 
the ſubſiſting rate. A certiorari was moved for to be directed 
to the juſtices of peace for the county of Middleſex, to remove 


into this court an order of ſeſſions, made by them at their 


laſt Hickss-Hall ſeſſions, QUASHING a ſcavenger's rate, an 
MAKING a new one. And it was prayed: notwithſtanding 


the clauſe in the act of 2 W. & M. Pe. 2. c. 8./. 12. which 


ſays, © That perſons aggrieved may have recourſe to the ge- 


neral quarter-ſeſſions of the peace to be holden for the place 
= wherein 
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wherein the matter of grievance doth ariſe : and that their 
determination and order therein ſhall be final, without any 
appea to any other court whatſoever.” And to juſtify the 
application Rex v. the inhabitants of St. Leonard's, Shoreditch, 
77. 11. G. I. B. R. (reported in 1 Sir F. S. 630.) and alſo a 
caſe between St. John's pariſh and St. Fames's, Clerkenwell, 
were cited. A rule having been made to thew cauſe, it was 
after cards made abſolute (without defence). And the order 
being now removed, it appeared to be an order made by the 
juſtices of peace for the county of Mzddleſex, at a general 
quarter-ſeſſion, upon an appeal againſt a ſcavenger's rate, at 
four pence in the pound. On hearing of which appeal, 
& the court of ſeſſions had quathed the ſaid rate, and there- 
upon made, ſettled, impoſed, and ſet a new rate, according 
« (5 a pound rate, at three pence in the pound. The ex- 
ception taken to this order was, That the juſtices, at the 
« quarter-ſetfions, exceeded their juriſdiction, in taking upon 
« tuemſelves to make a new rate ;*” whereas they had no 
power to do any more than to quaſh that waich was ap- 


pcaled from, if they ſhould find that the appellants were 
reall aggrieved by it. And it was urg-d, that a ſcavenger's 


rat? differed much from a poor's rate; for the quarter- ſeſſions 
have power given them by 43 £1:z. c. 2. © To take ſuch or- 
der upon an appeal t:om a poor's rate, as to them {hall be 
„ thonght conveii:cat; nd the ſame is to conclude all the 
& parties,” (See ſect. 6.) But n» ſuch power is given to 
them by chis ſtature of 2 / & M. c. 8. That the 12th 
ſecti of only empowers aem * to hear and determine 
all matters to them complatned of.” concerning grievances 
by ſuch \caven-er?s rates, &c. and ſuchi their determinations 
and orders are to be © final and without appeal.” But that 
in the preſent caſe they had gone beyond their boundary ; 
and had themſelves made a new rate, which they had no 
pretence of authori'y to make; for it is to be made by the 
pariſh officers and the body of the inhabitants, who are 
charged with the payment of it: whereas this new rate of 
theirs ould, upon the ſuppoſition of its being a good one, 
finally, and without appeal, bind all the inhabitants, without 
their being even conſulted in it. | 

Taz Cour were perfectly clear in their opinion,“ That 
* the juſtices, at their quarter- ſeſſions, had no power to 
* make this new rate; and quaſhed their order in toto. 


Silver Plate.) The ttat. 28 Ed. 1. c. 20. which prohibits Rex v. Jackſon, 


I 3 Geo. 3 B. R. 
Co. 297. 


the making filver plate under the ſtan lard alloy, is not re- 
paled by any of the ſubſequent ſtatutes againſt the ſame 
ottence : they only add accumulative penalties, — The de- 
fendant had been convicted upon ſtat. 28 Ed. 1. c. 20. for 
making ſilver plate of worſe alloy than the ſtandard alloy of 


dne realm. The indictment contained alſo a count 1 
at. 
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fiat. 6 Geo. 1. c. 11. and a third count for an offence at con. 

mon law. The defendant was found guilty, and it wx 

moved in arreſt of judgment upon the ground of the fiat, 23 
Ed. 1. c. 20. being repealed. Curia. This itatuce beng 
a prohibitory law, if it be ſtill in force, the proper w. 
medy under it is by indictment. We are all of opinic 
it is ſtill in force, and not repealed or abrogated by any 
of the ſubſequent ſtatutes ſince enacted. This ftatute s 
the firſt ſtatute on the ſubject, and inflicts a puniſhment 
_ of-impriſonment, and by ranſom at the king's pleaſure, 
on goldſmiths who ſhall make filver wares worſe than 
the ſterling alloy. The ſterling alloy is eleven ounces 
two pennyweights of fine ſilver, and eighteen penny» eight; 
of alloy in the pound weight troy ; which the mint indenture 
calls the right old ſtandard for the ſilver monies of England; 
and it was in vſe before the conquelt, as appears by the fe- 
veral treatiſes on filver coins. Stat. 2 H. 6. c. 14. inflicis a 
penalty of double the value, on goldſmiths ſelling or ſetting 
fale ſilver wares, worſe than ſterling, or before touched or 
marked. Stat. 18 El. c. 15. inflits a forfeiture of the value 
on goldſmiths working, felling, or exchanging ſilver plate, 
leſs in fineneſs than eleven ounces two penny weights, or be- 
fore they have ſet their mark thereto, Stat. 21 Fac. I. C. 28. 
J II. No. 45. repeals the words in ſtat. 28 Ed. r. © that none 
ſhall make king's croſſes or locks.— Stat. 8 WV. 3. c.8. / g. 
made to encourage the then ſilver coinage, aboliſhed cr ſul- 
pended the old ſtandard of eleven ounces two penny weights, 
and eſtabliſhed the new ſtandard of eleven ounces ten penny- 
weights in its ſtead, and inflicted a forfeiture of the plate, or 
the value thereof, on perſons working or putting to ſale, or 
exchanging any manufacture of ſilver, leſs in fineneſs than 
eleven ounces ten pennyweights, or until marked with the 
new ſterling marks. Stat. 6 Geo. 1. c. 11. / I. and 3. re- 


vived and eftabliſhed the old Nand:ird of eleven cunces two - 


pennyweights, inſtead of the new ſtandard, eleven ounces ten 
penny weights, and continued the new ſtandard penalties for 
ſecuring the ſaid old ſtandard; and ſect. 2. enacted that no 
goldſmith thould be obliged to work ſilver plate according to 
the new ſtandard, Sect. 41. continued both the old and the 
new ſtandards, and directed them to be marked with diſ- 
tinguiſhing marks; and ſubjected offenders to the penalties 
and forfeitures preſcribed by any of the laws then in being 
concerning wrought plate. Stat. 12 Geo. 2. c 26. in tie 
preamble, recites the ſtatute of 28 Ed. 1. 2 H. 6. 18 Llia. 
and two other acts reſpecting country aſſay offices, and re- 
cites them as ſubſiſting laws; and that, notwithſtanding the 
aforeſaid acts of parliament, great frauds were daily com- 
mitted in the manufacturing gold and ſilver wares, for want 
ef ſufficient power effectually to prevent the ſame: and 

= | therefore 


Statutes. | 525 


| Herefore ſect. 1. inflicts a penalty of rol. for every offenee, 
| recoverable by action: but this act ſays not one word as to 
| the repeal of any of the former laws. Now, it is a general 
rule, that ſubſequent ſtatutes, which add accumulative penalties, do 
nit repeal former flatutes, 6 Med. 140. 11 Rep. 63. b. Be- 
ſides, there are two precedents, one in Hil. term, 17 58, Rex 
v. John Prieſt; the other in Michaelmas term, 1759, Rex v. 
Eichard Hawkins ; where the Court, upon motion for judg- 
ment, pronounced ſentence of fine and impriſonment, viz. in 
the former 6s. 8d. and ſix months' impriſonment; in the latter 
bs. Sd. and three months. Rule for arreſting the judgment 
diſcharged. | 
Tone Navigation.) By the 10 and 11 IV. 3. c. 8. the pro- Rex v. the con- 
prietors of navigation ſhares in the river Tone are created a arts of _ 
corporation with certain funds, directed to keep an account by 3 
of their receipts and diſburſements, which ſhall every year be ſet, Tr. Ter. 
examined, ſtated, corrected, and allowed, by the Biſhop of B. 3 3 ge 
aud //. and the juſtices of the peace for the county of Somerſet, ©" TER 
or any five or more at their firſt general quarter- ſeſſions, after 
a certain day, at which time they are to direct a diſtribution 
of the ſurplus profits, if any: held that the ſeſſions in one 
year have no authority to reviſe or correct any errors in the 
accounts, upon which a balance was ftruck and allowed at 
the ſeſſions in any preceding year. — The act of the 10 and 11 
V. z. c. 8. intituled, © An act for making and keeping the 
river Tone navigable from Bridgewater to Taunton,” after 
certain recitals, enaCts, that certain perſons and their ſue- 
ceilors ſhall be appointed conſervators of the ſaid river; and 
gires them power to preſerve the navigation, and to remove 
obſtructions, &c. And “ for reimburiing the ſaid conſerva- 
tors, the principal money of the purchaſe of the intereſt of one 
John Mallet (1), and what ſhall be laid out in the making or 
keeping the ſaid river navigable, or in making or repairing 
bridges over the ſaid river, or in any other works, together 
with intereſt for the ſame, after the rate of 6/. per cent. per 
annum, until the ſaid conſervators ſhall be repaid the princi- 
pal and intereſt of what they have or ſhall diſburſe for the 
purpoſes aforeſaid,” the act impoſes certain tolls payable to 
the ſaid conſervators. It then enacts, that “ from and after 
the ſaid conſervators ſhall have been fully reimburſed and 
paid the principal and intereſt after the rate aforeſaid, of all 
monies advanced, and which ſhall be expended by them re- 
ſpectively, in purchaling the intereſt of the heirs of the ſaid 
fobn Mallet, and in making and keeping the ſaid river na- 
Vigable, &c. the tolls are to be reduced to a certain ſum, to 


— 


— 


(1) Who had originally made the river in ſome ſort navigable, in 
Purinance of a commiſſion under the great ſeal, in 13 Car. 1. 
be 


- 
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: be applied to the repair of the locks and other works, ar 
the ſurplus (it any) to be employed for the uſe of the por 


of Taunton.” It then enafts that a true account of all ex. 
pences and diſburfements and of all tolls received by tae ſaid 
conſervators ſhall be duly kept in certain books, to be key 
by the ſaid conſervators for that purpoſe ; “ and that every 
year the ſaid books and account, and the vouchers for the 
ſam , ſhall be brought before the biſhop of Bath and Meli 
for the time being, and the juſtices of the peace for the county 
of Somerſet, for the time being, or any five or more of them,” 


at ſuch time and place within the town of Taunton, or ten 


miles thereof, as any three or more of them ſhall appoint, 
„ then and there to be examined, ſtated, corrected, and 


allowed ;” and the ſaid lord biſhop and juſtices, or any fyt 


or more of them, are thereby impowered to examine, ſtate, 
correct, and allow the ſaid accounts, and to appoint and 
make diſtribution of all that ſhall have been received that 
ſhall not have been ordered to be laid out in the ſaid mu- 
gation, to and amongſt the ſaid conſervators, their executors, 
&c. in proportion to the money advanced by them reſpec- 
tively in the firſt place, for the payment and diſcharge of the 
intereſt, after the rate aforeſaid, due to every of them for 
the money advanced by each, and as often as there ſhall 
be any ſurplus in the like proportion for the leſſening and in 
diſcharge of the principal fo advanced by them reſpectiveh, 
until the whole principal and intereſt ſhall be paid and di- 
charged; * which account of the receipts of every year ſhall 
* end and be made up to the 24th of June incluſive, and ſhall 
* be examined, ſtated, cortected, and allowed, and diſttibution 
thereof made by the {aid lord biſhop and juſtices, or any 


* five or more of them, at the next general quarter ſeſſion ot 


% the peace that ſhall be held for the ſaid county of Somerſet 
after the faid 24th of June.“ It then gives power to the 
ſame perſons to examine Herſons on bath touching the {aid 
accounts. And waen the ſaid accounts of any year ſhall 
have been ſo examined, ſtated, and allowed by the ſaid lord 
biſhop and juſtices, or any five or more of them, a duplicate 
thereof ſhali be made, figned and ſealed by the ſaid lord bi- 
ſhop and jultices, or any five or more of them, and {hall be 
tranſmitted to and kept amongſt the records of the ſeffions 
of the peace of the ſaid county of Somerſet. In then directs 
in what manner the perpetual ſucceſſion of the conſervators 
ſhall be preſerved, Then the act of the 6th of Anne c. 9. 
reciting the laſt- mentioned ſtatute, and the tolls thereby 
Apr and reciting that the navigation was partly made 
ut not completed, and that it would be neceſſary to expend 
a further conſiderable ſum of money for that purpoſe, “ not- 
* withſtanding the great ſum already diſburſed by the ſaid con- 
* ſervators, in the ſaid work, which by an account _ 
Itatec⸗ 


_ Statutes. 


« ſtated, and allowed by the juſtices at the general quarter ſeſ— 


« ſions of the peace, holden at Bridgewater the 19th of July 
« ]aſt, for the ſaid county of Somerſet, appears to have been 
« 35661. 95. ad. It therefore grants additional tolls; and 
enacts, that * after the ſaid conſervators ſhall be reimburſed 
« their principal monies and intereſt, after the rate in the before- 
« recited act mentioned already, by them expended and to be 
« expended, &c. in __— &c. together with the expences of 
« the ſaid conſervators, © which the ſaid juſtices at che general 
« quarter- ſeſſions are authoriſed and thereby required to allow, 
« as by the ſaid former act is directed, then the tolls are to 
be leſſened. It appeared by affidavits laid before the Court, 
that from the year 1710 to the preſent time, the conſervators 
of the river Tone had delivered in annual accounts to the 
juſtices of their diſburſements and receipts, which until the 
account hereafter mentioned were ſigned and allowed by 


five or more juſtices, in each of which certain balances were 


reported to be due to the conſervators. That the balance of 
the account in the year 1710 was 5146“. bs. id. which had 
increaſed every ſucceeding year, and in 1796 amounted to 
69,7791. 16s. 5 1d. and the accounts ſo allowed were depo- 
ſited amongſt the records of the court. At the general quar- 
ter- ſeſſions of the peace holden for the ſaid county, on the 
11th of July, 1798, the following order was made by the ſaid 
juſtices z “ on hearing counſel, as well on behalf of the con- 
« ſervators of the river Tone, as on behalf of the poor of Taun- 
« ton, this Court is of opinion, that all and ſingular the ac- 
counts of the ſaid conſervators are e eee into by this 
Court, and that the juriſdiction of this Court upon this ſub- 
* je is not concluded by any thing heretofore done by the 
« proceedings already had; and this preſent ſeſſions is con- 


© tinued by adjournment to the Guildhall in Taunton, on Mon- 


& day the 20th of Auguſt, forthe purpoſe of examining, ſtating, 
« correcting, and allowing the ſaid accounts, and making diſtri- 
e bution thereupon, according to the proviſions, and in purſu- 
« ance of the acts of parliament inthatcaſe made and provided; 
& and this Court is of opinion, that on making up ſuch ac- 
counts intereſt ſhould not be allowed on any intereſt-monies 
© which may remain at any time in arrear ſince paſſing the 
e {aid acts of parliament,” The order then proceeded to di- 
rect the neceſſary notices to be given, and vouchers to be 
produced. And at a further adjourned ſeſſions, on the 28th 


of September, 1798, the following order was made, © Upon 


b application to this Court by the conſervators of the river 
Tone to allow their accounts ending and made up to the 
*24th of June laſt incluſive, in which they claim a balance 
* of 76,8251. 6s. 8d. to be due to them for money advanced and 
* diſburſed, and the intereſt thereof, and upon examining into 


* the ſaid accounts, and hearing the ſaid couſeryators, &c. and 
| 1 it 


527 


— —— Oey es Cn " 
* * . ox $5 2. , — * 2 
N Nr ae . — 2 

. R > ty 4 
——. x4 ry wt ene am rebate ' FACS 
: 2 * 0 l . oy 


2 . NW * 4 
* EEE 2 


* _ » . a" 54 = 
rr . eee ee TOR 
A CBS 


4 
— —— —ê— — I 
Por. . 0 : 


Go 


Statutes. 


e jt being admitted by the ſaid conſervators that there aj; 
„ conſiderahl= errors in the ſaid accounts, and the treaſurer af 
« the ſaid conſervators having refuſed to ſwear to the truth of 
« the ſaid accounts, this Court is of opinion, and doth find 
« manifeſt great errors, miſtakes, and frauds in the ſaid ac. 
&« counts, and inaccuracies in the ſtatements thereof, and dot! 
te therefore in purſuance of the ſtarutes, &c. ſtate, correct, and 
c allow the ſaid accounts, by which it appears that the fail 
© conſervators have been reimburſed all principal moniss 
« advanced and diſburſed, and intereſt thereupon, and that 
te there is now in the hands of ſuch conſervators a balance of 
* 9425/1. Igs. 65d. to be applied as by the ſaid acts is directed; 
* and the fame accounts are ſo ſtated, corrected, and allowed 
& accordingly, and the ſaid balance of 9425“. 19s. 63. atcer- 
ct tained to be in the hands of the ſaid conſervators, which ac- 
« counts ſo ſtated, corrected, and allowed are as follow” 
(ſetting out the account), The above-mentioned orders 
having been removed by a writ of certiorari into this Court, 
a rule was granted to ſhew cauſe why the Jaſt-mentione! 
order of ſeſſions for ſtating, correcting, and allowing the ac- 
counts of the defendants thould not be quaſhed for inſuff- 
ciency. Cauſe having been ſhewn againſt the rule. Pr; 
Curiam. Of the upright intention of the magiſtrates, 
when they made the order in queſtion, no doubt can be 
entertained ; they wiſhed to correct the errors in the former 
accounts, But this is a power not belonging to their ſitua- 
tion as magiſtrates generally, but given to them by a particu- 
lar ſtatute for a ſpecial purpoſc. They are from year to 
year to examine and balance the accounts; when they pro- 
ceed to the examination of the accounts of the preceding 
year, they,are to take it for granted that all the former ba- 
lances are right; and when they have examined and ba- 
lanced the accounts for any one year, they are become fun3s 
officio; their authority being executed, they have nothing tut- 
ther to do. If flagiant injuſtice has been done in any prior 
year, the public are not thereby concluded ; that may be rec- 
tified by another juriſdiction, the. Court of Chancery: but 
the juſtices at the ſeſſions have no ſuch juriſdiction, A 
new æra begins with them every year, and their juritdiction 
concludes with the year. The balance ſettled in the preced- 
ing account is to form the firſt article of the enſuing account. 


If they diſcover that any improper allowances have been 


made in any former years, fuch as allowing intereſt upon 
intereſt, they may correct the abuſe for that year; but tie; 


have no power to reform what has been done in prior yea's- 


Great injuſtice might alſo be done if the juriſdiction no“ 
claimed were allowed; vouchers may have been loſt, man) 
of the ſhares of this navigation may have been purchaſed at 3 


full price, and they may now be the ſupport of different 
| | mies, 
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milies, and various other inconveniences migit follow; a d 
even the Court of Chancery will not correct every error in 
an account of long ſtanding, where great inconvenience 
world enſue from unravelling it. It is ſufficient, however, 
in this caſe to ſay, that the juſtices at the ſeſſions had no au- 
thority to overſet that which other juſtices, having a co- 
ordinate juriſdiction, had before ſettled, and that the preſent 
order cannot be ſupported. Order of ſeſſions quaſhed. 


Uttering of bad money.] In an indictment on the 15 Geo, 2. The King v. 


c. 28. / 3. (1) it is not neceſſary to aver that the defendan 
is a common utterer of falſe money. The defendant was in- 
| dicted on 15 Geo. 2. c. 28. / 3. The indictment ſtated, that 
the deſendant on, &c. &c, one piece of falſe and counterfeit 
money made and counterfeited to the likeneſs and ſimilitude 
of a piece of good, lawful, and current money and ſilver coin 
of this realm, called an half-crown, as and for a piece of 
good, lawful, and current money and filver coin of this 
rexlm, called an half-crown, then and there unlawfully, un- 
july, and deceitfully did uiter to one J. F. he the ſaid de- 
tendant, at the time when he ſo uttered the ſaid piece of falſe 
and counterfeit money, then and there well knowing the 


t Smich, Ea. Ter. 
40 Geo. J- C. B. 


2 Pal. S Be. 127. 


ſame to be falſe and counterfeit, and alſo that he the ſaid de- 


adant, at the time when he ſo uttered the ſaid piece of falſe 
and counterfeit money as aforeſaid, to wit, &c. at, &c. had 
about him, the ſaid defendant, in the cuſtody and poſſeſſion 
of him, the ſaid defendant, one other piece of falſe and 
counterfeit money, made and counterfeited to the likeneſs 
and ſimilitude of a pi-ce of good, lawful, and current money 
and filver coin of this realm, called an half-crown, he the 
laid defendant then and there well knowing the ſaid laſt- 
mentioned piece of falſe and counterfeit money to be falſe 
and counterfeit, In contempt, &c. againſt the form of the 
ſtatute, &c. The defendant was tried and found guilty be- 
tore BULLER, J. who reſerved the following queſtion for 
the opinion of the judges, viz. Whether the indictment ſhould 
lave concluded with an averment that the defendant was a 


— — — - — m 


(1) Which enacts, „ that if any perſon whatſoever ſhall utter or ten- 
der in payment any falſe or counterfeit money, knowing the ſame to be 
falſe or counterfeit, to any perſon or perſons, and ſhall either the ſame 
Gy, or within the ſpace of ten days then next, utter or tender in pay- 
ment any more or other falſe or counterfeit money, knowing the fame to 
be falſe or counterfeit, to the ſame perſon or perſons, or to any other 
perſon or perſons, or ſhall at the time of ſuch uttering or tendering 
bare about him or her, ia his or her cuſtody, one or more piece or pieces 
% counterfeit money b-fides what was ſo uttered or tende red, chen ſuch 
perſon fo uttering or tendering the ſame, ſhall be deemed and taken to 
de a Common ut{rer of falſe money, and being thereof convicted, ſhall ſuf- 
fer a year's impriſonment, and ſhall find ſureties for his or her good be- 
wee for two years more, to be computed from the end of the ſaid 
ear. f 


Vor. V. Mm common 


— — * 

—— _— 

- 2 . 
— — 


n 
r 


„ r eee 
r 8 
& *. r $6.49 


4. * — & 4 "WV 
ket: ANG on ee 


> 2 2 — 
e 


. 
e e e 
GT" r * . AE - 


—— 


— 


539 | _ Statutes. 


common utterer of falie money? The caſe was argued he. 
fore the judges (abſente Buller, J.) in the exchequer chambe, 
And at the enſuing aſſizes HEATH, J. delivered the opinion 
of the judges that the indictment was well enough. 


_ Stock-jobbing. 

3 _ HE plaintiff being poſſeſſed of the ſum of 30col. four 
ley, Bil. - nia per cent, annuities, executed to the defendant, Kent}, 
39 Geo. 3. B. R. a letter of attorney, empowering him to ſell the fame, and t 
8 Jer, Rep, 162. apply the produce for his own benefit; in conſideration of 
which, Kentifh, and the defendant Zawkfley as a turety fs 

Kentiſh, ſigned an engagement or undertaking, whereby they 

engaged, on the opening of the 4 per cent. conſols, to traif- 

ter 3010l. 4 per cent. annuities, in the name of the plaintiff, 

in lieu of the ſame ſum, ſold by him on account of Kent, 

On 3d December, 1794, the defendant, Kentiſb, by virtue of 

the letter of attorney, ſold and transferred the ſaid ſtock to 

three different perſons, for 25161, 5s. which he receiyed for 

his own uſe. No ſtock was transferred to the plaintiff ac- 

cording to the above agreement. The defendants, at the 

time of making the agreement, to transfer the ſtock as 


aforeſaid, were not poſſeſſed, or entitled to, in their or 


either of their own name or names, or in the name or 
names of a truſtee or truſtees, to their or either of their uſe, 
of any ſuch ſtock as was in the contract or agreement men- 
tioned, or any 4 per cent. annuities whatſoever. On the 
trial of an action of aſſumpſit for not transferring the ſock, 
the Jury found a verdict for the plaintiff ſubjeEt to the opi- 
nion of the Court on the above caſe; and THE QUESTION 
was, Whether the plaintiff is prevented from recovering by 
the ſtature 7 Cree. 2. c. 8. /. 8.?(1). PER CURIAM.— 


8 It 


— — — 


(1) Sect. 8. It is enacted, that all contracts and agreements whatſo- 
ever, made and entered into for the buying, ſelling, aſſigning, or tranſ- 
ferring of any public or joint ſtock or ſtocks, or other public ſecurities 
whatſoever, or of any part, ſhare, or intereſt therein, whereof the per- 
ſor or perſons contracting or agreeing. or on whoſe behalf the contract 
or agrezment ſhall be made, to fell, afſign, and transfer the ſame, ſhall 
not, at the time of making ſuch contract or agreement, be actually poſ- 
{eff-d of or entitled unto his, her, or their own right, or in his, her, ot 
their on name or names, or in the name er names of « ttuſtee or truſ- 
revs, to their uſe, ſnal! be null and void to all intents and purpoſes what- 
focver, &c.” But ſect. 11. Provides, that nothing in this act ſhall ex- 
tend to kinder any perſon from lending any money on any public ſtock, 
or any intereſt therein, or to prevent any defeazance, contract, or agree · 
ment being made and entered iuto for the redelivering, alis ning, e 

5 lransferrirg 


I 

Stock-fobber. 531 fl 

It is impoſſible to read this caſe without feeling great indig- | q ; 
nation at the conduct of the defendant Kentiſh. The cate 1 


is ſhortly this: The defendant Kent;h, who is a ſtock- 79 
broker, and who was therefore moſt probably acquainted 
with the ſtatute on which the counſel has now relied, 1 
applied to the plaintiff, a clergyman, who was probably TY 
ignorant of that law, and obtained from him a loan of 3oool, 

flock, on an undertaking to replace the {me ſtock on a 

given day; from this tranſaction the plaintiff was to-derive 1 
no advantage whatever; the plaintiff gave him a letter of. * 
attorney empowering him to fell the ſtock; he then put the 
money into his pocket, and when the day of payment arrived 
refuſed to pay the plaintiff, inſiſting that the ſtatute of Geo. 2. | 
rendered the contract voitl, and that therefore the plaintiff | | 
cannot enforce that contract in a court of law. To be ſure 34 
if ſuch were the poſitive proviſions of that ſtatute, the con- f | 
ſequence muſt follow however hard it might preſs upon the a 4 
plaintiff. But before we aſſented to ſo monſtrous a propo- 1 
ion, we would look with eagle's eyes into every part of the 

ſtatute to ſee hat ſuch was the intention of the legiſlature. 

Their intention is to be collected from the whole act taken 

together. The act is intituled, * An act to prevent the infa- 

mous practice of ſtock-jobbing :*? but if the defendant's objec- 

tion were to prevail, the title of the act ought to be altered, 

and it ſhould run thus, An act to encourage the wickedneſs 

of ſtock-jobbers, and to give them the excluſive privilege of 

cheating the reſt of mankind.” On conſidering the whole 

of the act together, we are clearly of opinion that its object 

was only to prevent gambling in the funds; but the legiſla- 

ture did not mean to prohihit a loan of ſtock, and an under- 

tiking to replace it. This caſe does not come within the 

meaning of the prohibitory clauſes in the act, but it is within 

the exception in the laſt ſection. Poſtea to the plaintiff. 

A broker who contracts with others for the ſale of ſtock Child v. Morley, H 
at a future day by the authority of his principal, who after- 4 Gee. 3. B. R. i 
wards refuſes to make good the bargain, cannot by paying 8 Ter. RA. 619, 9 
the difference to ſuch third perſons maintain an action on an 120 
implied aſſumpſit againſt his principal for the amount. It 1 
was alſo decided, that if the principal were really poſſeſſed of il 
the ſtock ſo bargained to be ſold, ſuch contract is not illegal 9 
within the ſtat. 7 Geo. 2. c. 8. againſt ſtock-jobbing, al- F. 
tough the broker did not diſcloſe the name of his principal 
a the time of the bargain made; and the purchaſer may af 
maintain an action for the difference againſt the principal. — | ; 
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"Tarsferring of ſuch ſtock, upon the repayment of the money lent there- Wy 
2 with intereſt for the ſame, ſo as no premium be paid the perſon | 
11 me ſuch money for or in conſideration of ſuch loan more than legal! | 
e - , : 5 1 
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Aſſumpfit for money paid, laid out, and expended for the 
uſt of the defendant ; upon an account ſtated ; for work and 
labour as a broker for the defendant, and on a quantum me. 
rnit; to which the deterdant pleaded the general iſſue. A; 
the trial the caſe appeared to be this: Morley being poſſeſſed 
of 10,000). 3 per cent. conſolidated ſtock, applied to CH. 
ſtock broker, to ſell it for him fathe next opening, the ſtock 
being then ſhut. The defendant's directions to the plain 
were to fell at 60 if he could, if not for 539 and a fraction. 
Child accordingly bargained with two perſons, Rutt and $/. 
herd, for the ſale of this flock at 59 and a fraction for the 
next opening, not diſcloſing to them at the time the name of 
his principal. In the mean time, ard before the transfer day, 
the ſtock roſe to 62. The defenda#t being afterwards called 
upon to make good his engagement to the purchaſers, re- 
fuſed ſo to do, alleging that the plaintiff had exceeded his 
authority in ſelling at too low a price, When enpon the 
plaintiff, conſidering himſelf bound as the broker who had 
contracted with Ruit and Shepherd for the ſale of the ſtock, 
to make good his engagements to them, paid them the dif- 
ference S the price of the ſtock when bargained for, and 
when it ovght to have been transferred, amounting to 5761. 8, 
and brought this action againſt Morley to recover that ſum, 
and a further ſum of 121. 10s. for his commiſſion as a broker 
on the ſale of the ſtock. And the jury found their verdict 
for the amount of the two reſpeCtive ſums, difcrimirating at 
the time between them, A rule was obtained, calling on the 
plaintiff to ſhew cauſe why the verdict ſhould not be {&: ale 
on feveral grounds; 1ſt. Becauſe the tranſaction for the ſale 
of the ſtock, as between the plaintiff and Rutt and Shepherd, 
was illegal aud void within the ſtatute 7 Geo 2. c. 8. againſt 
ſtock-jobbing; and the purchaſers could not have entorced 


the contract againſt the plaintiff, there being no ſtock in his 
name to be transferred. 2dly, Becauſe no perſon can make | 


another his debtor by a voluntary payment of the other's 
debt due to a third perſon ; more eſpecially in this caſe, when 
by the defendant's refulal to pay the money to the purchaſers 
ot the ſtock, there was a direct notice to the plaintiff not to 
pay it. 3dly. Becauſe, conſidering the relation in which theſe 
parties ſtood to each other, that of principal and agent, the 
plaintiff as agent had no right to pay money for his principal 
againſt his conſent, in order to found an action againſt him, 


even admitting that the principal was bound to pay it to third 


parties; for the agent in theſe tranſactions is the only wit- 
neſs for his principal, and the latter thereby loſes the benent 
of his teſtimony. gthly. Becauſe at any rate this form of 
action was miſconceived ; if the plaintiff had been damnit<d 
by the defendant's neglecting to transfer the ſtock, he {hould 


have brought an action on the caſe for the ſpecial damage. 
| 1 CURIA A 


Stock-jobbing. 


Contra. There is no pretence to ſay that this is a ſtock- 
jobbing tranſaction within the ſtatute. The parties intended 


a bond fide ſale of ſtock, of which Morley, on whoſe account 
it was ſold, was then actually poſſelied ; and the queſtion is, 
Whether this may not be done through the intervention of 
2 broker, though he does not difcloſe his principal at the 
time? of which no doubt can be made. Nothing can be 
more unjuſt than the defence which has been ſet up to the 
whole of his demand. And we cannot perceive what bene- 
fit the defendant can propoſe to himſelf by ſuch conduct; for 
the Court have no doubt but that at all events the verdict mult 
ſtand for the 121. 10s. the amount of the plaintiff's commiſ- 
ſion as broker, under the count for work and labour. And 
we think fome method or other will be found for. making 
the defendant pay the amount of the difference which the 
plaintiff has honourably ſettled on account of his principal's 


not making good his engagement. But as to that part of the 


demand, there is a difficulty in the form of action; and per- 
haps it would have been better framed ex delicto than ex con- 
bractu. It is true that no man can by a voluntary payment 
of the debt of another make himſelf that man's creditor, 
and recover from him the amount of the debt ſo paid, 
And the plaintiff thould not have taken upon himſelf to pay 
the money without the conſent of his principal, more eſpe- 


cially after that principal had refuſed to pay it. In this ge- 


neral view of the caſe, the payment by the plaintiff would 


be at his own peril, and he could not recover in this action. 


as for money paid to the uſe of the defendant. The only 
ground on which the verdict in this caſe could have been 
ſupported for the whole demind, was by conlidering the 


plaintiff as ſtanding. in the fituation of a guarantee for 


the ſale of the ſtock to the purchaſers. Taking the tranſ- 
action as now diſcloſed to be legal within the ſtatute, there 
could be no objection to the plaintiff's becoming the gua- 
rantee of ſuch a legal contract; and then, if he had paid the 
money on the default of the defendant, he would have ſtood 
in the common ſituation of a ſurety paying money for his 
principal; and it might have been a queſtion, whether, if by 
the general uſage of the ſtock-exchange brokers, contracting 
tor the ſa'e of ſtock, and not diſclotiag the names of their 
principals, were conſidered as impliedly pledging their own 
credit for the faithful performance of the contract, ſuch ge- 
neral uſage might have been deemed equivalent to an ex- 
preſs gvarantee on the part of the plaintiff. and then the mo- 
ney paid by him in default of his principal would have been 
money paicl to the uſe of the defendant (1). But difficulties 

| occur 


— 


(1) Lord KEN YO ſail, he remembered a caſe in Rolle's Abridpment, 
Where a party met to dine at a tavern, and after dinner all but oge of them 
Mm 3 went 
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occur in this view as the facts now ſtand, and therefore it o 

ſeeins more proper that the verdict ſhould only be entered uy 0 

for the amount of the brołetage. PER CURIam. Oldeied th 

accordingly. 55 1 _ 
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kckertall v. HE owner of ſtables in the pariſh of Marybone, rented - 

Briggs, Mic. Ter, by the colonel of a troop of horſe, by the authority of f 

31 Geo. 3. BR. the king, for the uſe of the troop, is liable to be aſſeſſed for | | 

4 Ter. Rep. 6, > , : 5 th 

| them to the paving rates collected in that pariſh, under the al 
4 roth of Geo. 3. c. 23.— Lo this action of treſpaſs, for taking th 
3 the plaintiff's goods, the defendant pleaded the general ifſuc; 4 
ö and on the trial a verdict was found for the plaintiff, ſubject | Fa 
4 to the opinion of this Court on the following caſe. By leaſe, 3 
N dated 22d September, 1787, between the plaintiff on the one * 
L part, and the Marquis of Lothian, captain and colonel of his th. 
8 - majeſty's firſt regiment of lite-guards, of the other part (re- ry 
1 5 citing that his majeſty, by his ſign manual, had been pleaſe = 
= | to direct the Marquis of Lothian, on his majeſty's behalf, to 9 
1 take a leaſe of the ſtables, riding-houſe, and premiſes there- yu 
| In-after mentioned, for twenty-one years), the plaintiff de- na 
5 miſed all thoſe ſtables and riding-houſe, then and now oc- W 
N cupied by his majeſty's firſt regiment of horſe- guards, ſituate * 
þ 5; on the eaſt ſide of Porimangſtreet, Marybone, with the appur- jul 
: tenances, To hold to Lord Lothian, and the captain and * 
j colonel of the troop for the time being, for twenty-one ” 
Y years.“ The plaintiff was rated at 221. 3s. 9d. by the com- 50 
l miſſioners for putting in execution the ſtat. 10 Geo. 3. c. 23. © 
} for paving, repairing, &c. the ſtreets, &c. within the parith pe 
| of Marybone, as the owner of the ſaid tables and nding- qu 
| - houſe. The plaintiff refuſed to pay; and the defendant, a 4 
. collector, by virtue of a warrant under the hands and ſeals the 
; of two juſtices, &c. took the goods in the declaration meu- ® 
: tioned, THE QUESTION was, Whether the plaintiff was 
| liable to pay the rate under ie act? By ſection 93. it is 2 
_ enacted, that “one or more rate ſhall be made upon all pet- * 

i | ſons who inhabit, uſe, occupy, poſſeſs, or enjoy any land, an 
| ground, houſe, ſhop, warehouſe, coach-houſe, ſtable, cellar, of 
I Vault, building, tenement, or hereditament, in any of the fad ho 
| ſquares, ſtreets, &c.” By ſection 105. * it is enacted, that cor 
[7 it may be lawful for the commiſſioners to rate and aſſeſs, to- jeff 
i wards the purpoſes of this act, all pariſh churches and paro- the 
q = i | SE 3 24 
a 5 Cur 
| went away without paying their quota of the reckoning, and that one _ 
paid for all the reſt; and it was holden that he might recover from the 0 


others their aliquot proportions. 


chial 


Taxes. | | | 535 


chial and other chapels, ſchools, markets, warehouſes, and all 
other public buildings wharſoever, charged or not charged to 
the land-tax, fituate, &c.**, © And [after directing that the 
churchwardens ſhall be rated for pariſli- churches] the rate | 
to be made and paid for any other chapel, meeting-houſe, | uw 
ſchool, market, warehouſe, or other public building, dead wall, ic 
or void ſpace of ground, ſhall be paid by the reſpective 
owner or owners, propri=tor or proprietors thereof, and ſhall 
be charged on the premiles, and be recovered and applied in 1 
ſuch manner as other rates.“ CuRIia. The words in the | i 3 
fiſt clauſe, which expreſsly charge the occupiers with | 24 
this rate, are extremely general, and would comprehend 4 
all ſorts of landed property, were they not reſtrained by 46 

the ſubſequent proviſions of the act; for they mention 0 
«and, ground, houſe, thop, warehouſe, coachhouſe, ſtable, [ i 

ls 

1 


cellar, vault, building, tenement, or hereditament.” But 
a3 it was intended to impoſe the rate on every ſpecies of 
landed property within this diſtrict, and as it was foreſeen 
tat difficulties would ariſe in many inſtances reſpecting 4 
the perſons who could be ſaid to occupy the particular i 
buildings, the legiflature, in order to obviate ſuch difh- 9 
culties, provided by the ſubſequent clauſe, that the rates on #4 
chapels, warehouſes, and other public buildings, ſhould be £1 
paid by the owners or proprietors. The queition then is, | 
What is meant by public buildings? and that may be an- 
ſwered by ſaying, that thoſe are public which are applied to 
public purpoſes. A warehouſe may be rated to the proprietor 
or the occupier, according to the uſe to which it 1s applied, 
f it be let, for inſtance, to the exciſe or cuſtom-houſe for 
public purpoſes, the burthen mult be borne by the proprietor : 
but if it be afterwarJs converted to a private uſe, the occu- 
pier of it will be liable to this rate. So here the ſtables in 
queſtion are uſed for a public purpoſe by the horſe-guards, | . = 
n contradiſtinction to private occupation; and as long as 1 
they continue to be uſed for this purpoſe, there is no private 
«cupier of them. —Poitea to the defendant, 

An appeal againſt a conviction on the 24 Geo. 3. c. 3I. Profer v. Hyde, 
for not entering horſes, & c. muſt be to the quarter-ſeſſions Mic. Ter. 
next after the conviction, and not after the execution. And 2 arm 
an action on the caſe cannot be maintained againſt a juſtice he 
the peace for refuſing to take bail, in order that the party 
may appeal to any other ſeſſions than thoſe next after the 
conviction z nor for not returning the conviction to any other 
ſeffions.— This was a caſe againſt the defendant as jultice of 
the peace (before whom the plaintiff had been convicted on 
24 Geo, 3. c. 31.), for refuſing to take good and ſufficient ſe- 
curity in order that the plais tiff might appeal to the then 
next general quarter- ſeſſions of the peace againſt the ſaid 
coaviction. "Lhe fecond count was for not returning the 
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{aid conviction to the next general quarter-ſeſſions (after nu. 
tice), by means wheteof the plaintiff was prevented tron 
proſecuting his ſaid appeal before the juſtices of the peace x 
the then next general quarter- ſeſſions, who refuſed to receive 
and hear the ſaid appeal, for want of the ſaid con. iction 
being returned. The defendant pleaded the general iſſue. 
On tlg trial of this cauſe the jury found a verdict for the 
plaintiff, damages 100). coſts 408. ſubject to the opinion ci 
this Court on the following caſe: 

The plaintiff, on the 23d June, 1785, was convicted be. 
fore the defendant for #eeping a horſe without paying the uty, 
the plaintiff being preſent at the time of ſuch convicton, 


On 23d July following, the conſtable took poſſeſſion of the 


plaintiff's goods and fold them. No warrant was produced 
on the trial of this cauſe, but that on the 25th of July the 
defendant ſaid that the conſtable was in poſſeſſion under his 


warrant. The quarter-feſhons next after the conviction 


vas holden on the 27th of June, And that. on the 25th of 
July the plaintiff offered two ſufficient ſureties to the defend. 
ant for proſecuting an appeal againſt the faid conviction, 
and gave him notice of his intention to appeal: but the de- 
tendant refuſed to take any bail. The next quarter-ſeffions 
after the 23d of July, was holden in October, 1785. The 
following notice was given by the plaintiff's attorney to the 
defendant on the 19th of November, 1985: © Take none, 
that 1 ſhall in one month from the date hereof commence an 
action againſt you at the ſuit of Thomas Prefer of, &c. for 
having on the 2cth day of July laſt, illegally granted a wal— 
rant againſt the ſaid Thomas Proſer, addreſſed to all conſta- 
bles and others his majeſty's officers of the peace in and fit 
the ſaid county, eſpecially to William Brocks, conſtable, where» 
by they were commanded to levy the ſum of 20l. and 11. 18s, 
coils of ſvit by diſtreſs, &c. &c. and alſo for having, previous 
to the ſaid goods being ſold, refufed to accept ſecurity ar fecu- 
rities fir the ſaid Thomas Profei's proſecuting his appeal on your 
conviction, at the laſt general quarter- ſeſſions of the peace 
held for the county of Middleſex ; and alſo for noi returning 
and delivering the order and conuictian thereon into the court ef ge- 
neral quarter-ſeſſiens of the peace, &c. whereby the ſaid Tomas 
Proſer was prevented from proſecuting his {aid appeal.“ No 
conviction was returned by the ſaid defendant to either of 


the ſaid ſeſſions. And pardl evidence of what paſſed before 


the juſtice at the time of the conviction was rejected upon 
the trial of the cauſe, The queſtion was, Whether the plaii 
tiff was entitled to recover in this action? 

PER CURIAM. The words of the act, 24 Geo. 3. c. 31. 


J. 19. are deciſive; for it ſays, & If any perfon ſhall find 


himſelf aggrieved by the judgment of any ſuch juſtice, &c. 
he may appeal to the juſtices at the next general _— 
| {e 108. 


* 
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{ſions?? Therefore the plaintiff ſhould have appealed 


to the ſeſſions next after the judgment. The grievance to 
the party is the judgment, and not the execution. A writ 
of error will lie before execution: and an appeal is in the 
nature of a writ of error: it complains of the judgment. If 
a contrary conſtruction were to be put upon this ſtatute, it 
would be ſuch a fnare to the magiſtrates, that they would 
never be ſafe. For the juſtices do not iſſue their warrants of 59 
execution till they know whether an appeal will be brought | 5 9 
or not; and they could never know when the party found : 
limfelf aggrieved, if he were not to appeal at the quarter- 
ſeſlions next after the conviction. Poſtea to the defendant. 
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A perſon cannot be convicted of a penalty under ſtat. 25 log 5 14 
Go. 3. c. 47. for not delivering to tlie aſſeſſors a lift of his Ii. Ter. bs b 
horſes liable to the duty, &c. “ until after the expiration of z; Geo. 3. BR. ky 
fourteen days from the time of giving notice by the aſſeſſors, © Ter. Rep. 75. + 5 
and until a demand made by the afleſſors.“— This was a 1 
conviction on the 25 Geo. 3. c. 47. by which the duty on 0 
horſ-s was transferred from the management of the commiſ- 12 
fiovers of exciſe and ſtamps to che commiſſioners for the af- 11 
feirs of taxes, &c. the 20th ſechion of which requires the aſ- 71 
ſclors to “gie or leave notice in writing to or for every =. 
perſon keeping anv horſe liable to the duties on horſes, &c. 11 
at his or her dwelling-houſe, to prepare and produce within 4 


tie ſpace of fourteen days next enſuing the day of giving 
ſuch notice, one liſt in writing of the number of horſes liable | 
to the ſaid duties on horſes, &c. and that every ſuch perſon 
ſail, after ſuch notice ſo given or left, make out the ſaid 
lt accordingly, and fign and deliver the fame to ſuch aſſeſſor 
at any time after the expiration of fourteen days from 
te ſaid notice being given, when he ſhall call for the ſame, 
c.“ The, 27th ſection gives a penalty of 10/. on neglect 


or refuſal to deliver iuch liſt within che time before pre- 
icribed ; and by the 3gth ſection ſuch penalty is recoverable * 
before to juſtices. Ihe information (after ſtating that H. L. FF 
and I, C. the aſſeſſors left notice in writing at the de- bs 
tendant's honle, &c.) ſtated, that the defendant neglected to 1 
deliver the ſaid liſt for the ſpace of fourteen days, from the bl 
time of giving the notice, &c. whereby he had forfeited the 1 
ſum of 100. &c. the defendant pleaded Not guilty. The con- 4 
viction then ſtated, that on, &c. it was proved that the ſaid 1 
H. L. and V. C. who were aſſeſſors duly appointed, &c. within WW" 
fourteen days atier tuch their appointment, gave notice in ith 
writing to the defendant, a perſon keeping a horſe liable to 11 
the duty, &c. at the defendant's dwelling-houſe, &c. thereby . 
. : e 
requiring him to prepare and produce within fourteen days, — 
&c, 1 liſt, &c.; that the defendant kept and uſed a horſe in the „ 
variſh, &c. liable to the duties within the time, &c.; “ and 9 


tat the defendant neglected to deliver, or cauſe to be _ I 
vere 
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vered to the ſaid aſſeſſors, or either of them, ſuch liſt as afore. 
laid, for the ſpace of fourteen days from the time of giving 
the ſaid notice;”” and thereupon the juſtices proceeded to 
convict him in the penalty of 10/. It was objected, on he. 
halt of the defendant, that he had been convicted in + b. 
nalty for not delivering his liſt to the aſſeſſors aui the 
time allowed for that purpoſe, and without any demand made 
4 on him by the aſſeſſors, though the offence conſtiuted by 
1 the act, was the non- delivery of the proper lift t the aflefſhrs 
1 « at any time after the expiration of fourteen days from 
the ſaid :otce being given, when he or they ſhall call fo 
the ſame.“ The counſel who was to have argued in ſupport 
of the conviction, admitted that the objection could not be 
got over, And Lord Kenyon, Ch. J. ſaid, there is alſo an- 
other objection, which may affect other convictions : it is not 
{tated that the witneſſes were examined in the preſence (1) 
2 of the defendant. Conviction quaſhed. | 
4 The King v. An appeal againſt a ſurcharge for the duties on ſervants, 
4 Walker, Clerk, &c. muſt be preferred on the day appointed by the commil- 
q a ket 44 ſioners under the 25 Geo. 3. c. 42. and cannot be made after 
: 6 Ter. Rep. 433. the expiration of the year within and for which the tax is 0 
I be collected.— The defendants, who are commiſſioners for 
the execution of certain acts made for granting duties on 
ſervants, horſes, and carriages in the diſtrict of Wellings:- 
5 | rough, in the county of Northampton, were called upon by a 
rule to ſhew cauſe why a mandamus ſhould not iſſue, com- 
manding them to ſtate ſpecifically and ſign the caſe as it 
appeared on the appeal of the Earl of Egmont againſt a ſur- 
charge made upon him in reſpect of his horſes and ſervants, 
for the year commencing the 5th of April, 1793, together 
with their determination thereupon, and to cauſe the ſame 
to be delivered to the Eurl's agent, purſuant to the ſtatute, 
4 Kc. It appeared plainly that the ſurcharge had been made 
1 upon a mittake of a letter written by Lord Egmont to his 
| agent, directing the entry to be made; but the point on which 
, this caſe finally turned was, whether the appeal were made 
in time, The taxes in queſtion were thoſe which had been 
3 aſſeſſed for one year from the 5th of April, 1793, and it 
| was upon this alſ>ment that the ſurcharge complained of 
had been made. The laſt appeal day for that year was in 
January, 1794, after which in Augult, 1794, the appeal was 
made, which the commiſſioners were of opinion came too 
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(1) R. v. Vipont, 2 Burr. 1163. ante, vol. II. p. 608. R. v. T. S. Crowtoer, 
ante, vol. III. p. 653. and R. v. Seilway, H. 27 Gcu. 3. B. R. But if it ap- 
pear on the conviction that the evidence was given on the ſame day that 
the defendant appeared and pleaded, the Court will intend that it was 
giren in his preſence, R. v. R, Thompſon, ante, val. III. p. 646. 
| | KENYON, 


late, and that they had no juriſdiction to hear 1t. Lord 


Taxes. — 


Kenyon, Ch. J. I think the commiſſioners did right in 
not hearing che appeal, it not having been preferred within 
the time appointed by them under the proviſions of the act 
of parliament, but after the period within which the duties 
were to be collected and paid into the exchequer. It is true 
that in this caſe the money muſt certainly be forth-coming 
when called for; but we muſt lay down a general rule ap- 
plicable to all deſcriptions of perſons upon whom theſe taxes 
were intended to attach, the neceſſity of which regulation 
muſt in many caſes be too obvious to inſiſt upon.-—Rule 
diſcharged. | 

His lordſhip added, that though it was uſual in applications 
againſt perſons of this deſcription to grant them coſts where 
they had acted rightly,” yet as the defendants were ſupported 
on this occaſion by the tax- oſſice, there was the leſs neceſſity 
under the preſent circumſtances to diſcharge the rule with 
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A DEVISE by a teſtator to his five children, and the ſur- Roſe ex dim. Vere 
A vivor and turvivors of them, and the executors and et al. v. Hill, 
zaminiſtrators of ſuch ſurvivor ſhare and ſhare alike, as te- 3 1 
nants in common, and not as joint tenants, is a tenancy in; 5 
common in fee. — On the trial of this cauſe it appeared that 
Thmas Hill, the father of the defendant, being ſeiſed in fee 
of the premiſes in queſtion, upon the gth of July, 1754, 
duly made his will in ſuch manner as by law is required for 
deviting real eſtates; and thereby devited as follows, viz. 

All that my meſſuage, &c. (being the premiſes in queſ- ; 
ton, and the whole eftate of which he was ſeiſed), unto 
my dear wife, Mary, for and during the term of her na- 
* tural life; and from and after her deceaſe, I give and de- 
t viſe the ſame premiſes, every or any part thereof, to and 
© to the uſe of Anne, Thomas, Mary, William and Nathaniel, 
* my ſons and daughters, and the ſurvivors and ſurvivor of 
* them, and the executors and adminiſtrators of ſuch ſur- 
* vivor, ſhare and ſpare alike, as tenants in common, and not 
© as joint=tenants.” On the teſtator's death, Mary, his wi- 
dow, who ſurvived him, entered and enjoyed the premiſes 
turing her life. And his ſaid ſons and daughters all ſur- 
wed him. His daughter Anne married Richard Burbery ; 
and died inceſtate, the 19th of November, 1759, without iſſue. 
lis daughter, Mary, was never married, and died in Sep- 
emper, 1764, inteſtate. Mary, the teſtator's widow, died in 
October, 1764; and his ſon, William, died inteſtate the 20th 
January, 1765, and was never marricd. The ſaid Thomas 


Hill, 
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Fill, the eldeſt ſon and heir immediately upon the deceat 
of his mother, Mary, entered upon and took poſſeſſion of the 
premiſes ; and afterwards, vis. on the gib of February, 1765 
by indentures of leaſs and releaſe, dated 8th ami gt] February, 
1765, made between himſelf of the one part, and the ſuid Georg: 
Lilly (one of the leſſors of the plaintiff ) of the other part, cin. 


\ weyed one undivided moiety or full half part, undivided, of an! n 


all the premiſes in queſtion, to and to the uſe of the ſaid Geige 
Tilly, his heirs and offigns for ever; ſubjef? te redemptim m 
payment of 340. and intereſt, to the aid Lilly, on the qi Aug 
then next enſuing. That the ſand Thimas Hill, the morntgavor, 
died in May, 1765, leaving the defendant, Nethanicl (h 


was the youngeſt child of the teſtator, Thomas Hill, lis bro- 


ther and heir; who, on his ſaid brother's death took poflel- 
ſion, and has ever ſince been in poſſeſſion, of al the tea! 
eſtate deviſed by his late father as aforeſaid, claiming thc 
whole thereof, and inſiſting“ That under and by virtue of ihe ſaid 
« evill, he is entitled to the whole there, as being the SURVIVOR 
« of all his ſaid brothers and ſiſters.” It alſo appeared, that 
the mortgage referred to in the teſtator's ſaid wil, was a term 
for years, which has ſince been ſatisfied, and by aflignment 
veſted in the ſaid James Vere and Dorcas Yardley, lctfors of 


the plaintiff: and it was agreed by all parties in this cauſe, 
That the ſaid term ſhould not be ſet up, but be confidered 


as ſurrendered or otherwiſe determined; and * That no- 
„thing ſhould be inſiſted on by or between the parties on 
either ſide, but the true conſtruction and legal operation of 
« the ſaid teſtator's will, as to hat fates thereby paſſed ts ts 
ce children reſpectively.“ It further appeared, that the fail 


| George Lilly was unpaid his ſaid mortgage- money; and that 


this ejectment was brought to recover a moiety or half part, 
undivided, of and in the premiſes in queſtion ; to which the 
faid George Lilly ſet up a title under and by virtue of the 
above-mentioned indentures of leaſe and releaſe: but the de- 
fendant inſiſted, that by his late father's ſaid will he, as iv. 
ing deviſee, had a right to all the ſaid premiſes, on the death ot 
his brother Thomas, notwithſtanding the ſaid indentures. Þy 


conſent a verdict was taken for the plaintiff, ſubject to tie 


Opinion of the Court of King's Bench, upon the following 
queſtion, via.“ What eſtate paſſed from the ſaid Thomas Hill, 
the cldeſt fon and heir of the ſaid teſtator, Thomas Hill, 9 
© the ſaid George Lilly, by the ſaid indentures of the 8 apd 
_ oth of February, 1765, in any and what part of the Phe 
* miles in queſtion: and whether the plaintiff is entided t, 
„recover any and what part thereof in this ejectment! 
Lord MaxsFiELD, Ch. J. The queſtion is,“ Whether the 
conveyance of one half, by Thomas, be good or not!“ An 
eſtate to more than one, with a benefit of ſurvivorſhip, 154 
joint tenancy. But the teſtator- has expreſsle declirecs 


„ That 
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« That they {hall not take as joint-tenants.“ The teſtator 
meant to diſpoſe of all his eſtate real and perſonal: and he 
meant to diſpoſe of his real eſtate amongſt his children, after 
the death of his wife. There are words in this will which 
plainly ihew that he meant his eſtate to go to the repreſenta- 
tives of his children, after their deaths; though he has uſed 
improper terms. Jr is plain they were not to take as joint- 
tenants: and it is plain that he conſidered that ſeveral of his 
ke children might happen to die in his own life-time; and | 
therefore makes a proviſion for ſuch of them as ſhould ſur- be 
rive him, and be in exiſtence at the time when the intereſt of 
was to veſt, and their repreſentatives, He meant to prevent g 
2 lapſe. But, as againſt the defendant, it is enough to ſay, 4 
« that it cannot come to him by ſurvivorſhip.” WILMOT N 
concurred, He thought the true conſtruction to be, that 
theſe words, “ ſurvivors and ſurvivor,“ were inſerted in or- 
der to prevent the conſequence of a lapſe, by any of the teſ- 
tator's children dying in his own life-time, He meant his 
children to be Al equal; and if one only or more ſhould ſur- 
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vive the reſt, at the time of his death the clauſe means, Y 
« That the {hare or ſhares of ſuch ſurvivor or furvivors 1 
ſhould go to them, and their reprelentatives:” but he could 1 
neyer mean to exclude the children of any of his children "FA 
who ſhould leave any. This will gives the abſolute fee to 44 
all, as tenants in common: (for, “ executors”? is equivalent 4 
to © heirs,” in a will}, But if it did not, yet the plaintiff 4 
would be entitled, as heir at law, to the reverſion. YATES, 1 if 
|. (who tried the cauſe) alſo concurred. PER CUR. Let #1 
the poſtea be delivered to the plaintit. _ | | #4 
One tenant in common cannot maintain an action on the Martyn v. #1 
caſe in nature of waite againit another tenant in common maps, bi 
lin poſſeſſion of the whole having a demiſe of the moiety ,, Geo. 3. B. R. 4 
irom the firſt), for cutting down trees of a proper age and 8 Ter. Rep. 145, (1 
growth for being cut. — This was an action on the caſe in 4 
ihe nature of waſte, The declaration ſtated that the plain- 14 
uf was ſeiſed in his demeſne of and in an undivided part of | by 
certain lands, &c. in //ingfield, Berkſhire, the whole of which 21 
vere in the occupation ot the deteudant, who held and en- | 0 
joyed the plaintiff's part as tenant to him (the plaintiff), yet bf 
he (the defendant) wrongfully ploughed up, &c. divers acres _ 
of meadow, &c. and wrongtully feſled and deſtroyed divers . 
timber and other trees, &c. There were other counts, not b it, 
lating that the defendant held the plaintiff's part as tenant 0 
o the plaintiff, The defendant pleaded the general iſſue. I”. 
On the trial it appeared that the plaintiff and defendant were | 1 
tenants in common of the land on chich the trees grew; "4 
that the defendant occupied the whole, having a demiſe from 1 
the plaintiff of his moiety; and that he had felled many trees, 1 
all of which were of proper age for being cut. A VERDICT | tl 
| | was ; | 


Firth v. Purvis 

et al. Mic. Ter. 
34 Geo. 3.B.R. 
Ter. Rep. 432. 
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was taken for the plaintiff for the value of half the tres 
giving the defendant leave to move to ſet it aſide, and to ener 
verdict for him, if this Court ſhould be of opinion that the 
action could not be maintained. And this point was (if. 
cuffed on a motion to enter a verdi& for the defendant 
Cur1a. This is an action ex deligto. If one tenant in 
common miſuſe that which he has in common with another, 
he is anſwerable to the other in an action as for misfeaſunce. 
But here it does not appear that the defendant committed any 
thing like waſte: no injury was done to the inheritance; ng 
timber was improperly felled ; the defendant only cut thoſe 
trees that were fit to be cut. And if he were liable in juch 
an action as this, it would have the effect of enabling one te- 
nant in common to prevent the others taking the fair profis 
of their eſtate. In another form of aCtion the plaintiff will 


I be entitled to recover a moiety of the value of the trees that 
were cut. Rule abſolute to enter a verdict for the defendant. 


Tender. 


IT is no anſwer to an action on the ſtatute 2 F. and A. 
Þ c.5. for a pound breach, that the rent and demand were 
tendered after the diſtreſs and impounding This was an 
action for treble damages upon the ſtatute 2 JF. and M. c. 5. 


for a pound breach. The declaration ſtated that J. Maſſiuan, 


the plaintiff's tenant, was in arrear for rent; that the plain- 
tiff had diſtrained four pipes of beer for the ſame, and had 


impounded them in a convenient part of the premiſes, with 


an intent to appraiſe and ſell the ſame, and that the defendants 
broke the pound and carried the pipes away.—The diſtrels 


was proved, and the proper notice to the tenant, and alſo notice 


to the defendants, who were creditors of Maſſinan, and acted 
under an aſſignment from him for the benefit of his creditors, 
and who had ſold the goods diſtrained. On the part of the de- 
fendant it was proved, that about an hour after the diftres 
was made, while the plaintiff was yet upon the premiſes, 
which were a public-houſe, one of the defendants ſaid to 
him, “Come to the bar with me, and I will pay you your rent 
« and your demand,” and at the ſame time he pulled a purſe 
out of his pocket, which he held in his hand; to which the 
plaintiff anſwered, “ No, I will not have the money, I will 
« have the caſks I have ſeized.” Subſequent offers to pay 
the rent were made to the plaintiff, which he refuſed, inſiſt- 
ing upon the treble damages. The jury found a verdict for 
the plaintiff to the amount of the rent, added to 20/. which 
was to be trebled under the ſtatute. And on a motion for 


ſetting aſide this verdict, it was urged that a legal tender — 
i | | ma 8 
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made in ſufficient time to avoid the action. Bur THE 1 

CourT, who were inclined to think that this was not a good 9 
tender, ſaid, that at any rate a tender after the impounding of 
he diſtreſs made was inſufficient; and that under the ſtatute on 
11 Geo. 2. this was an impounding. They thought, how- by 
| ever, that the damages were, under all the circumſtances of | 
the caſe, exceſſive; but on the plaintiff's agreeing to waive 4 
the treble, and take fingle damages only, the rule was diſ- 3d 


charged, 


Tithes. 


ITHES lie in grant. On ſhewing cauſe againſt a pro- Chave e. Peter 
hibition to the conſiſtorial court of the biſhop of Exeter, Calmel, eſg. 

| to tay their proceeding in a cauſe inſtituced there, for ſub- 56. vr 

. 3. B. K. 

duction of tithes, The ſhort of the caſe was as follows (as 3 Burr. 1873. 
it appeared to the Court): Calmel, the impropriator, had 
employed one Finnimore as his agent, to collect and com- 
pound for tithes, The plaintiff in prohibition {Chave, the 
occupier), had agreed with Fiunimore, after the corn was cut 
and ready to be houſed, for 5/. v. hereupon he houſed his 
whole crop, without ſetting out the tithes. Chave's agree- 
ment with Finnimore was only by parol. The impropriator 

libelled in the eccleſiaſtical court againſt Chave, for not ſet- 

ting out his tithes. The defendant below /Chave, the occu- 
pier), tendered the 5/. and offered a plea “ That he had pur- 
chaſed the tithes for five pounds.” The eccleſiaſtical court 
rejeted this plea, The only queſtion was, Whether this 
vas matter of appeal, or of prohibition 2” THE CovurrT were 
unanimous in the latter opinion. And they founded it upon 
this rejection of the plea being a gravamen irreparabile; and 
upon an apprehenſion “ That the eccleſiaſtical court mult 
lave grounded their objection upon a ſuppoſed difference be- 
tween their law and ours:“ that is to ſay, they took it for 
granted, that the eccleſiaſtical court were of opinion, agree- 
able to what is laid down by their favourite writer, Gibſon 
(who takes it from a note in Ny, Mey 19. Spencer's caſe, and 
2Wentris 48. © That an agreement with the agent of a proprie- 
tor of tithes will not bind the proprietor ;*” whereas, by our 
law, and in common ſenſe and common juſtice, a compoſi- 
tion by the occupier with the agent of the proprietor does 
bind and ought to bind his principal. Indeed, where the ec- 
celaſtical court have juriſdiftion, and proceed therein ac- 
cording to their law, where it does not differ from ours, the 
teſection of a plea would be matter of appeal. But where 

de eccleſiaſtical law differs from the common law, and the 1 

ecclehaſtical court would require greater proof from the | 1 

| defendant s 
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defendant below, than the common law requires; or way] 
eſteem an agreement not to bind the impropriator, which u 
common law would bind him; there an appeal could he gt 
no ſervice to the defendznt in the ecclefiaſtical court; becauſe 
the ſuperior eccleſiaſtical court would equaliy adhere tg 
their own law, as the inferior eccleſiaſtical court had done; 
and would determine alike, as being guided by the fame 
principle of determination. Therefore, as the judges of thi 
Court ſuppoſed, that in the preſent caſe the judge of the con. 
ſiſtory court rejected the plea, becauſe he thought the agree. 
ment with the agent not binding upon Mr. Ca/mel, th: prin. 


cipal, which at common law did bind him, they held this tg 


be mutter of prohibition, and not of appeal. And though it 
had been obſerved, „That tithes lie in grant, yet they had 

no doubt that the occupier might, with ſufficicnt pro- 
priety, be ſaid to have purchaſed theſe tithes, notwithfiand. 
ing the contract was only by parel. For, whatever might 
have been objected, to its not being by deed, if this com 
had been ſtanding; or if it had been a fale by the propne- 
tor of the tithes to a third perſon; yet the prefcart caſe is 
by no means liable to ſuch oljection: for the corn was here 
ſevered from the ground, and ready to be houſed; and it was 
not a ſale of the tithes by the proprietor to a ſtranger, but a 
compoſition between the proprietor and occupier, pro hac vice 
tantum. Rule for prohibition abſolute. 


Lord Gwydir t By a grant of all tithes ariſing out of or in reſpect of 


al. v. Foakes - b 1 3 
E fe. * farms, lauds, &c. the tithes ariſing out of and in reipect ot 


38 Geo. 3. B.R. rights of common aypurtenant to ſuch farm or lands will 


7 Ter. Rd. 643. paſs.— This was a feigned action brought againſt the de- 


fendant as one of the commiſſioners named in an incloſure 
act, paſſed in the 37 Geo. 3. c. 144. © for dividing, allotiing, 
and incloling the open and common fields, &c. heaths, waftes, 
and commonable woods, lands, and grounds, within the pa- 
Tiſh of Croydon, in the county of Surrey, to try the follow- 
ing queſtions: FIRST, WHETHER one Robert Boxall was 
or was not entiiled to the rectorial tithes of the ſaid com- 
mons, &c.* SECONDLY, WHETHER the {aid Baxall was 
or was not entitled to a portion of the ſame? THIRDLY, 
WHETHER the plamiuffs, or any, or either of them, were ho 
entitled? The defendant aſſerting the affirmative upon the 
two firſt iſſues, and the plaintiffs upon the laſt. I here were 
diſtinct iſſues upon each of the claims. At the trial a cal? 
was reſerved for the opinion of this Court, ſtating the fol- 

lowing facts: _ | 
The rectory of Croydon, Otherwiſe Bermondſey, is an im- 
propriate rectory, and, together with the reCtorial tithes ariſ- 
ing within the parith of Croydon, was legally veſted in Lor 
Montague, and after his deccaſe, in his ſiſter, „ 
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Briton (now the wife of William Stephen Poyrtz, eſd. ), or in 


truſtees for them. | | ey 

By indenture of bargain and ſale of the 17th of December, 
1788, Lord Montague conveyed to the plaintiff, Lord Gavyder, 
in fee, all the tithes and tenths of corn, grain, hay, and wood, 
and all and all manner of other tithes, tenths, portions ot 
liches, penſions, oblations, obventions, and fruits whatſoever, 4 
belonging to or parcel of the rectory impropriate of Craydon, . 
otherwile Bermond/zy, in the county of Surrey, yearly, „com- 35 
© ing, ariſing, accruing, growing, increaſing, renewing, and 
& happening, or to come, ariſe, accrue, increaſe, renew; and 
happen, out of, and upon, for or in reſpect ot the ſeveral 
« mefluages or tenements, farms, lands, and hereditaments, 4 
« ſituate, lying, and being in the pariſh of Croydon, in the ſaid 4 
county of Surrey,” thereinatter particularly mentioned, viz, 1 
all that meſſuage or tenement, and farm, and the lands, and | 5 
grounds, and hereditaments thereunto belonging, called Ham 
Farm, the property of the ſaid Lord Gwydir, and all that 
tenement and farm, and the lands, grounds, and hereditaments | 
thereunto belonging, called J/oodfde Farm, belonging to hy 
Creydan Hoſpital. "This deed then goes on to particularize a 
variety of other lands, deſcribing ſome of them in words ex- 
ily correſponding with thote above ſet out, deſeribing 
others as © lands and grounds, called Addiſcombe Farm,“ 
others as“ lands, grounds, and hereditaments thereto belong- 
ing, called Stroud Green Farm,“ and others as © lands, 
grounds, and hereditaments,” lying in certain ſituations, nam- 
ing the ſuppoſed proprietors and actual occupiers of sach ſe- 
parate farm and land; the whole of which ſaid meſſuages or 
tenements, farms, lands, grounds, and premiſes, in reſpect 
whereof the ſaid tiches come, ariſe, accrue, grow, increaſe, 
renew, and happen, contain in the whole by an admeaſure- 
ment lately made, 588 A. 2 R. 6 P. more or leſs, and ate 
delineated in a plan annexed. In another conveyance to &. 
and F. Meager, others of the plaintiffs, the words of the con- 
veyance were the ſame in ſubſtance as in the former, with a 
correſponding deſcription of the cloſes, aud the names of the 
ievera] proprietors and occupiers, with like reference as to the 
boundaries to a plan annexed. In another conveyance to 
T. Meager, another of the plaintiffs, the ſame terms are uſed, 
deſcribing ſome of the meſſuages or tenements and farms, 
« with the hereditaments thereunto belonging or appertain- 
ng;” and ſome parcels of lands without thoſe additional 
words, and expreſſed to be principally, though not entirely, 
in the grantees? own poſſeſſion, with a ſtatement of the whole 
contents of the lands, and a ſimilar reference to a plan an- 
nexed. Other couveyances to G. Mathew and F. Farle 
ders of the plaintiffs, were in the ſame manner as the laſt. 

another conveyance to R. Chatfield, the grant of the tithes 
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or parſonage, and all and ſingular the ſaid tithes and heredita- 


Tithes. 


is ſtated to be “ out of, upon, for, or in reſpect of the ſever; 
lands, tenements, and hereditaments,” deſcribing them as before, 
to hold the {aid tithes, hereditaments, and premiſes, with the 


- appurtenances, to the ſaid R. C. &c. In another convey. 


ance to G. Lane, another of the plaiutiffs, the words are the 


ſame, excepting that the tithes are ſtated to ariſe out of, 16 
ita- 


or in reſpect of the ſeveral lands, tenements, and heredit 
ments after deſcribed, viz. (ſetting out the contents of tle 
ſeveral cloſes) in the occupation of F. M. with a ſimilar re. 
ference to a plan annexed, and having the words © with the 
appurtenances” in the habendum. Another conveyance to 
D. R. from whom another of the plaintiffs claimed, was in 
the ſame manner as the laſt, deſcribing the cloſes conveye! 
by names, bounds, and contents. Another conveyance to 
7. Leavin, was like that to the Meagers, for and in reſpect 
of the meſſuages and tenements, farms, lands, grounds, an! 
hereditaments, &c. with the like habendum and reference as 
the laſt. This deed, amongſt other lands, the tithes whereof 
are ſtill veſted in Lewin, or in perſons deriving title under 
him, deſcribes the —_— piece, the rectorial tithes of 
which have ſince been purchaſed by the plaintiff R. Man- 
ger, and regularly conveyed to him, viz. “ all that piece of 
„ parcel of land at V. belonging to S. F. and in the occupa- 
« tion of . M. containing, &c. more or lefs.” Another 
conveyance to the plaintiff G. Shepley, by words exactly the 
ſame as thoſe uſed in the conveyances to Chatfield, Lane, ani 
D. R. of “ all and ſingular the tithes, &c. out of, foi, or in 


reſpect of all thoſe lands called Hayling Park, containing, &c. 


&« and all that capital meſſuage or manſion now ſtanding there- 
6“ on, with the bots IR. yard, garden, and appurtenances 
ce thereunto belonging and appertaining ; and all that cottage 
& or tenement called the Old Plow, with the appurtenauces.” 
By the above conveyance, and others of the like nature, the 
tithes of a certain part of the cultivated lands in Croydon were 
conveyed to different purchaſers previous to the marriage ef 
Mr. and Mrs. Poyntz. By indentures of leaſe and releaſe of 13: 
and 14th January, 1796, Mrs. Poyntz, in conſideration of her 
then intended marriage, conveyed to truſtees in fee all tle 
ſaid reory or parſonage, impropriate of Croydon, otherwile 
Bermondſey, and all tithes, glebe lands, oblations, obveniions, 


profits, and perquiſites, of what nature or kind ſoever, ariſ- 
Ing, increaſing, or renewing in or within the pariſh of C- 


don aforeſaid, and belonging to the ſaid rectory, and which 


had not been theretofore conveyed away or ſevered there- 


from, and the ſcite of the ſaid parſonage, with the parfonage, 
barns, and homeſtead, ſubjeR, as to a part of the ſaid tithes, 
two ſeveral contracts and agreements for the ſale and convey- 
ance thereof, upon truſt to ſell and diſpoſe of the ſaid reQory 


ments 
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ments in Craydon, by public auction or private contraA. In pur- 
ſuance of the truſt in the ahove-mentioned ſettlement, a public 


auction was advertiſed for the 6th November, 1795, when the 


rectorial tithes of about 834 acres of cultivated ground (being 
al that remained unſold at tlie time of the ſaid marriage) were 
to have been put up to ſale, in fix ſeparate lots, under printed 
particulars and conditions, The particulars, after ſpecify- 
ing the quantities of land, and the compolition and eſtimated 
values of the tithes compriſed in cach of thoſe ſix lots, de- 
ſcribed as a ſeventh and laſt lot to be put up, “a freehold 
« eſtate, conſiſting of the right of tithes over all the common 
« and waſte lands in the pariſh of Croydon, except addon 
« {arſh, containing 2250 acres.” The tithes of Waddon 
2 containing 235 acres more, formed a part of the ſe- 
cond lot deſcribed in the ſaid particulars ; upon which par- 
ticulars there was a memorandum, that the tithes of a few of 
the ſmall incloſed fields, as well of Haddon Marſh as of the 
other commons, did not at that time yield any profi'. After 
this auction had been ſo advertiſed, and juſt before it was to 
have taken place, Mr. Robert Boxall, the perſon named in 
the pleadings, contracted for the purchaſe of the 2, 5th, and 


1th lots, which compriſed the rectorial tithes of 122 acres of 


incloſed lands, beſides Madden Marſh and all the other com- 
mons and waſte lands in the pariſh ; 1wo other lots, the 1ſt and 
6h, were ſold to other purchaſers; and the remaining two 
were bought in for the proprietors. By indentures of leaſe 
and releaſe, of 13th and 14th January, 1796, Mr. and Mrs. 
Piyntz and their truſtees (after reciting in part the above ſet- 
tlement) duly conveyed to Mr. V. C:utt;n and his heirs, to 
the vſe of Cutton and his heirs, during Boxall's life intereſt, 
for ſaid Boxall, with remainder to the uſe of Boxall in fee, of all 
and ſingular the tithes, &c. ariſing, &c. out of, upon, for, or 
in reſpect of all thoſe ſeyeral pieces or parcels of land of 
ground, lying together and compoſing a tract of 15 acres, 
belonging to the archbiſhop of Canterbury, in the occupation 
of Henry Allen, bounded, &c. and alſo all thoſe ſeveral pieces, 
&. deſcribing all the cultivated grounds which were com- 
priſed in the ſaid 2d and 5th lots, and delineated in a plan an- 
nexed, and alſo all and fingular the tithes and tenths, portions 
of tithes, oblations, obventions, and fruits, and all and every 
other right, title, intereſt, property, compenſation, benefit, 
advantage, claim, and demand whatſoever, belonging to or 
part or parcel of the rectory impropriate of Croydon, other- 
wiſe Bermondſey aforeſaid, yearly or otherwiſe, coming, ariſ- 
tg, growing, accruing, increaſing, renewing, or happening, 
or which at any time or times hereatter ſhouid or might come, 
ariſe, grow, accrue, increaſe, renew, or happen out of, upon, 
for, or ia reſpect of all and every the commons and waſte 
lands and grounds within the pariſh of Croydon aforeſaid, 


containing by eſtimation * 2 and the reve 
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Before and at the time of the ſeveral conveyances of titles tg 
the plaintiffs and Mr. Bexall, there were rights of comm 
upon ſome of the waſtes within the parith of Croydon, ap. 
purtenaut to the reſpective lands deſcribed in cach of the 
conveyances or to parts thereof. Within the pariſh of Gn. 
don one moicty of tithe lands is of right payable to the req 
1npropriate and the other moiety to the vicar, and many of the 
ewes belonging to the occupiers of fuch ſeveral lands reſpec- 


tively, have from time to time, as well before as ſince the 


ſaid conveyances, dropped their lambs upon the waſtes whill 
depaſturing there in the exerciſe of ſuch rights of common, 
21d the lambs ſo dropped have continued feeding there with 
heir dams. The Montague family having compounted for 
ine rectorial tithes of the forementioned farms and lands, 
with the ſeveral occupiers thereof, received no diſtin com- 
pubtion for the tithes ariſing upon the commons or waſtes 
The like compotitions have. been paid to the ſeveral pur- 
haſers of the different lots of the ſaid tithes ; and no reoriai 
tithes ariting from the commons or waſtes have ever beet. 
taken in kind. Ihe act of the 37 Geo. 3. c. 144. before re- 
terred to, after mentioning who were the lords of the feveral 
different manors within the pariſh, recites (amongſt other 
things) that Mr. Poyntz was entitled to the tithes belonging to 
the impropriate rectory of Croydon, otherwiſe Bermend(y, 
ariling within the ſaid pariſh (except thoſe before ſevered 
and conveyed away), and that an incloſure of the open and 
COMMON gell, Nee. therein would be advantageous, and the! 
it appoints the detendant, with two other perſons, comm!!- 
noners for dividing and allotiing the ſame. It directs the 
manner of their proceeding to aſcertain claims reſpecting 


rights of common, or of tithes, or of exemption therefron:; 


or of other intereſt in the land, and enacts, that the con, 
miſoners ſhall ſet out and allot to the perſon or perſon: 


who ſhall be entitled to the reCtorial tithes of the ſaid con- 


mons, &c. intended to be divided and incloſed, ſuch parce: 
of land as ſhall, in the judgment of the ſaid commiſſioners, be 
full equivalent and compenſation for ſuch right; with a pic- 
viſo that nothing in the act ſhall alter or in anywiſe affect 
the rights of any perſon to the reQorial tithes of the inclole! 
grounds, open aud common fields, lands and common ma- 
dows within the pariſh of Croydon. In conſequence 01 
this act, to which general reference was made in the case 
ſlated, Mr. Boxall gave in to the commiſſioners his claims 
to the rectorial tithes of all the commons, marſhes, &. 
within the pariſh of Croydon, containing by eſtimation 248; 
acres, and which tithes he thereby ſtated to conſiſt of the to!- 
lowing particulars, viz. “ all corn and grain of every de- 
« ſcription ; all hay, clover, and all other ſorts of artificial gras 


evchen cut and made into hay; all under wood and loppings ot 
trees 


Tithes, 


u trees and woods; the moiety of all lambs ; and all turnips, 
« carrots, onions, and other garden ſtuff ſown upon lands 
« plougned:“ and Mr. Boxall allo claimed other rights of 


1 common, &c. in reſpect of other property within the pariſh. 
E: The plaintiffs alſo preferred their reſpective claims to the 
vr commiſſioners, whereby they claimed ſeparate portions of the 
he rect. rial tithes of ſuch commons, marihes, &c. in virtue of 
c- te ſaid ſeveral conveyances to them; and the plaintiff Chat- 
he fell made a further claim in virtue of the tithes of another 
iſ farm, called Plunſums, for the purchaſe of which he had 
n, contracted with the late Lord Montague, and paid him 768“. 
mn but of which no conveyance had ever been made. The 
or commiſſioners allowed Mr. Boxalls claim, and diſallowed 
bs thoſe of the different perſons claiming in oppoſition to him; 
= in conſ-quence of which the preſent action was brought in 
” conformity with tie act. PER CURIAM, The queſtion is, 
r- Whether the rectorial tithes ariſing out of the rights of com- 
al mon were conveyed by the ſeveral deeds ſet forth in the caſe ? 
11 In the pariſh of Croydon there appears to have been a large 
ec quantity of waſte ground, on which the tenants of the ad- 
al joining incloſures had rights of common. Before any inclo- 


ſure was in contemplation, thoſe tenants purchaſed the right 
o all the tithes of the lay impropriator in reſpect of their ſe- 
veral eſtates; and the conveyances were made in very gene- 
ral terms, * of all and all manner of tithes, &c. belonging 
* to or parcel of the rectory impropriate of Croydon, coming, 
* ariſing, &c. out of and upon, for or in reſpect of the ſeve- 
* ral meſſuages or tenements, farms, lands, 8c.” with ſome 
immaterial variations in the wording of the ſeveral deeds. 
And now it is contended that the lay impropriator intended 
to reſerve the tithes in reſpect of the rights of common ap- 
purtenant to thoſe eſtates, If the queſtion had been put to 
him recently after the grants, and betore the incloſure was in 
contemplation, it cannot be conceived that he would have 
advanced ſuch a claim, or that it could have been in the con- 
templation of any of the contracting parties at the time. It is 
endently an afterthought. It muſt be admitted, that none of the 
conveyances do in terms apply to the tithe of the common 
land: but it is not to be inferred from thence that they were 
therefore intended to be excluded. "The truth is, that it was an 
dect of too little importance to be worth attending to at that 
time, It is impoſſible however to diſtinguiſh this from the caſe 
of Stockwell v. Terry, 1 Vez. 118. where an act of parliament 
laving been paſſed for an incloture of common, founded on 
in agreement of the parties that the tenants of the incloſure 
ould enjoy all their rights in ſeveralty as they did their 
:1ghts of common before, a certain portion of the common 
was allotted to the defendant in lieu of his right of coramon, 
ind the queſtion was, Whether this was to be coyere d by a 
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modus, which was paid for it before when in common? Ay 


there, though the common when incloſed yielded ſeveral ſy. 
cies of tithes which it did not do before, yet Lord Hardzi: 


held that it was covered by the ſame modus. And he {aid 


Moncafter v. 
Watſon, et al. 
Fa. Ter. 

3 Geo, 3. B.R. 
3 Burr. 1375, 
1 Black. 402. 


that though the recital in the act of parliament, to which al 
the parties intereſted had agreed, uſed only general work, 
yet the intention plainly was, that every perſon ſhould enjy 
his allotment in the ſame manner as he did the thing in ley, 
and that having been ſubject to the modus the allot nett 
ſhould be ſo ſtill. Then the caſe of Moncafter v. Walſn, 


infra, ſo far from contravening that doctrine as is ſuppoſe, } 


atfe-ts to follow and adopt it. The caſe indeed there wi 
different, becauſe the modus was confined to the deinetne 
lands, and did not extend or affect to extend to the com- 
mon. Upon the whole, we are ſatisfied that there was 
no intention in the parties to theſe ſeveral conveyances to 
exclude the tithes of the common ; and the geaeral words 


of grant uſed are ſufficient to carry them. —Poſtea to thi: 


plaintiffs, 


A new incloſed common ſhall not be exempted from ſpecifc | 


tithes from which the lands to which it was appurtenant were 
exempted before the incloſure, This was a caſe reſerved 
from the northern circuit, in an action brought on 2, 3, L. 
6. c. 13. by a lay-impropriator againſt the occupiers of land 
in the parith of Felton, in the county of Northumberland; 
for taking away their corn and hay, without ſetting our the 
tithe, or agreeing for it. The ſubſtance of the caſe ſtate 
was, that they claimed to be exempt from paying any tithe 
at all for theſe lands, upon the following foundation, viz. 
That a private act of parliament was paſſed in the year 1753 
(26 G. 2. c. 46.) „“ For dividing and incloſing the common 
called Felton common, in the pariſh of Felton, in the county 


of Northumberland.” That the lands in queſtion had been, | 


till the {aid year 1753 (when the ſaid common was fo divided 
and inclofed), part of the ſaid common, whereupon the com- 
moners had uſed to have common for their cattle levant and 


couchant, &. That go acres, part of the ſaid common, 


were, by the ſaid act of parliament, allotted to the owner ot 
Sarardland demeſne : under which ſaid allotment, the defend. 


ants occupy the ſaid go acres, formerly parcel of che com- 


mon, but now made parcel of Sqwardland demzſne.” Thiat the 


act directs that the divided lands (before parcel of the com- 
mon) ſhall be holden by each perſon to whom the reſpective 
diviſions are allotted, ſubject to the ſame charges and incum- 
brances as their own former lands to which they are allotted 
ard conſolidated, were before ſubject: and it is declared in 
the act itſelf © that it be conſtrued beneficially to the ſaid 


land owners to whom the reſpective diviſions are allotted.” 


That the owners of Szuardland demeſne had never paid tithe 
of corn, grain, or hay ; having been always cxempt = 
1 5 the 
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the payment of tithe of corn and grain, in conſideration of 
having always kept in repair the north end of Felton church; 
and being exempt from the payment of tithe of hy, under 
a modus. THE QUESTION ftated upon the caſe (and the only 

veſtion then intended io be brought before this court) was, 
Whether the occupiers of theſe go acres, late parcel of the 
common, but now allotted to the owner of Swardiand demeſne, 
are or are not liable to the payment of tithe of corn and hay?“ 
But the counſel, when they came to argue it, made two 
veſtions, viz, 1ſt. © Whether Swardland demeſne was itſelt 
exempted from the payment of tithe for corn: (it was agreed 
to be exempt from tithe of hay, by the modus). 2dly, © Whe- 


ther the go acres of incloſed common be exempted ftom tithe 


of corn and hay.” HOWEVER, the Court would.not enter 
into the firſt queſtion (“ Whether non-payment of tithes 
can be et up againſt a lay-impropriator, as a preſumption of 
title”) ; becauſe it was never intended by the parties to be 
meddled with by the preſent action, molt plainly. 

As to tie 2d queſtion, the counſel relied upon a caſe in the 
court of Chancery, determined by Lor Hardwicke on the 1 5th 
July, 1748; Stackavell v. Terry. Stockwell was rector of the 
pariſh, and filed his bill againſt the occupier of ſome iand 
(tien plowed up) for tithe of the corn which grew upon it. 
The detendaiit inſiſted upon a modus of 158. in lieu of ail 
tithes ariſing upon tue Grange farm; and that the Grange 
farm had never paid any tithes. Then he ſhewed that the 
land for which Stockevel! demanded this tithe of corn by his 
bill, had been part of a down which had been incloſed by a 
private act of parliament, and had been thereby allotted to 
and had ever fince continued part of the Grange farm ; and 
therefore ought to be exempt from all tithes, as well as the 
Grange farm uſelf. And Lord Hardwicke diſiniſſed the rec- 
tor's bill, ſo far as it related to this laud which had been 
down-land, and was ſo allotted to the Grange farm. 

Lord MANSFIELID— The caſe of Stockwell v. Terry dif- 
fered very much from the preſent caſe, The modus iuſiſted 
upon in that cafe extended to all kinds of tithes : whereas 
the exemption inſiſted upon in the preſent caſe is conh:1ed to 
the ſpecihc land called Swardland deme/ne, and does not extend 
to the right of common. Here is no equivalent at all for the 
tithes of agiſtment; of woul, milk, lambs, or any other 
liches of ſuch a kind as could ariſe upon a common. The 
equivalent goes only to corn, grain, and hay; the tithe whereof 
could not ariſe upon the common whilſt it remained a common, 
In the caſe cited, the rector was, as owner of the glebe, 
a party to the act of parliament: here the impropriacor is 
not a party to this act of parliament. Aud there the modus 
covered the right of common: it was a modus of 15s. which 
was paid for the Grange farm, in lieu of all tithes ariſing 
upon it © and of all the tithes of all the cows and ſheep be- 
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longin to that farm that ſhould be depaſtured on the (ail 


down” (which was afterwards incloſed and allotted to it). 


So that the modus covered not only the Grange farm itſelt with 
its appurtenances, but the common alſo : (which is not the 
preient c {-). Ld Hardwicke decreed, “ That modus ſhould 
ſtand for the allotted lands, as well as for the Grange farm and 
its appurtenancces;z” and accordingly he diſmiſſed the bill u 


to thoſe lands which the modus covered: but as to all the 


other lands of the common, which had before uſed to pay 
tithe of wool, agiſtment, and other ſmall tithes, he decreed 
an account. Here all rights are ſaved, generally, by this 
act of 26 Geo. 2. conſequently the impropriator's right to 
tithes remains: and there is no need to ſhew how they are 
due, becauſe they are due of common right. THe wHoLs 
COURT were very clear, that in the preſent caſe the exemption 
and modus did not extend to the waſte and common; and, 
therefore, that the allotted lands, which had been part ot 


that waſte and common, having been ſubject to tithes before 


Furnezux v. 
Hutchins, 

Ea. Ter. 

13 Geo. 3. B. R. 
Conf, 807. 


the allotment, muſt remain liable to them after it: which 
they held to differ materially from the cited caſe, where the 
modus did extend to the waſte and common. They undei- 
ſtood the words “ Subject to the ſame charges and inc um- 
brances as their former lands were ſubject to.“ to mean only 
incumbrances upon the eſtate (as dower, &c.), and not to 
intend its being ſubject to the repair of the church of Felton, 
—P:ea to the plaintiff. 9 

Ina queſtion upon the cuſtom of tithing in the pariſh of 
A. evidence that ſuch a cuſtom exiſts in the adjacent pariſhes 
is not admiſſible. But it is otherwiſe if the cuſtom be laid as 
the general cuſtom of the whole county,—Upon ſhewing 
cauſe why a new trial ſhould not be granted, the caſe, by the 
report, appeared to be as follows: This was an action for not 
carrying away tithes of barley. Plea, that they were not duly 
ſet out. Replication, ſetting forth a cuſtom, © that when 
twenty {coves of barley were fit to carry, the farmer always 
took eighteen, which made a horſe-load, and left two for the 
parſon.“ Rejoinder, that there was no ſuch cuſtom and 
iſſue thereon. On the trial of the cauſe, the queſtion was, 


Whether the rector wag bound to take his tithe as ſoon as any 


part was fect out, or whether the farmer was bound to 
let out the tithe of the whole field before any part was taken 
away, and there was a verdict for the plaintiff? The evi- 
dence on the part of the plaintiff was, that a former incum- 
bent, about fifty years before, had two years together carricd 
the tithes away as ſoon as any part was ſet out; after which 
time a compoſition had been agreed upon, and had continued 
to the preſent time. That the field in queſtion was hilly, and 
the barley ripened faſter in one part of the field than in an- 
other, and if not cut partially, great part would be ſpoiled. 
Evidence was alſo given, that this was the cuſtom in the 
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adjacent ariſhes. Curia. Proof of the cuſtom in other 
pariſhes, 15 ro evidence to affect the pariſh in queſtion, unleſs 
the cuſtom had been laid as the general cuſtom of the whole 
county. Then, as to its being the cuſtom of this pariſh, 
there is not the ſmalleſt proof of it. Therefore, let there be 
z new trial, without coſts (I). 

Notice of ſetting out tithes is not neceſſary by common 
lau, though by ecclefiaſtical law it is. This was an action 
upon the caſe againſt the defendant, for not fetchiug away 
his tithes in a reaſonable time. The declaration ſtated that 
the plaintiff ſet out the tithes, aud the defendant refuſed to 
fetch them away. At the trial, the detendant's counſel inſiſted 
on a cuſtom in the pariſh, + That notice ſhould be given to 
the owner of the tithes of the ſetting them out ; and on a 
motion for a new trial, the queſtion was, Whether this 
cuſtom be good in law or not?? W1LMoT, J. By the com- 
mon law, no notice is neceſſary: by the eccleſiaſtical law it is 
neceſſary, The queſtion therefore is,“ Whether the eccle. 
laſtical Jaw can be introduced, under the notion of ſuch a 
cuſtom ??? and this was agreed to be the queſtion, Lord 
MANSFIELD now delivered the opinion of the Court. The 
oply queſtion is Whether this be a reaſonable cuſtom or 
not? There is no authority that comes up to this point, 
but one: and that was a cauſe on the Midland circuit before 
Lord Ch. J. Willes, who thought it a reaſonable cuſtom. 
| think ſo too. I believe the doubt about it aroſe from a 
jealouſy of receiving the eccletiaſtical Jaw in any caſe whate 


reaſonable, as promotive of juſtice and preventive of fraud, 
There are ſuch cuſtoms in the weſt of England: and I am 
toll there are ſuch in Lincoluſbire likewiſe, We are all clear 
„That it is a good cuſtom.” It is for the prevention of 
fraud and for the convenience of the parties. Therefore the 
tue muſt be made abſolute, for a new trial, but without coſts, 
and I think it is ſuch a cuſtom that a very flight evidence 
would be ſufficient to prove.—Rule abſolute. | 

In debt on 2 and 3 Ed. 6. c. 13. for not ſetting out tithes, 
where the declaration Rated that ith ay were within forty years 
next before the ſtatute of right yielded and payable, and 
velded and paid, evidence that tie land had always been 
emembered to be in paſture, and had never, within living 
memory, paid any tithe, is not ſufficient to defeat the action. 
[ his was debt to recover treble the value for not ſetting out 
lunes of corn, under the 2 and 3 Ed. 6. c. 13. The * 
'2110n ſtated that the plaintiff was rector of the pariſh of 
Tarnhill, and as ſuch was entitled to all manner of tithe 


** 0 
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Upon a new trial the jury found the ſame yerdil, After which 


tx Court refuſed to grant a third. .: 
| within 


Euter v. Heathe 
hy, Ea. Ter. 

6 Geo. 3. B. R. 

3 Burr. 1891. 


ſoever ; leſt the clergy ſhould introduce it by degrees. Ic is 


Mitchell v. Wal- 
ker, Ea. Ter. 

33 Geo. 3. B. R. 
5 Ter. Reg. 260. 
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within the ſame, except, &c. and that the defendant on 16 
January, 1791, occupied twenty-two acres of land called Had. 
field cloſes within the ſaid pariſh, and that the tithes of con 
and grain yearly ariſing from the ſaid land of the deferdan;; 
evithin forty years next before the making of a certain ad g 
parliament, made in the 2 nd, Ed. 6. intituled . Au act fi 


59 


payment of tithes,” and then were of right yielded and py. 
able and yielded and paid, to the rector of the ſaid parif, 
&c. and that defendant being ſo occupier, and the plainif 
ſo being rector, &c. he, the defendant, on 11t Novembe,, 


1791, ploughed, &. The defendant pleaded ni! debet, in | 


which iſſue was joined. On the trial of this cauſe it ap- 
peared that the Jand in queſtion, which was within the 
pariſh, as far back as any witneſs knew had becn in gras, 
and had been ploughed for the firſt time within their 
knowledge in 1791; and no evidence was given of its eve 
having paid tithe, The ftatute 2 and 3 Ed. 6. c. 14 
enacts “ That every of the king's ſubjects ſhall from hence- 


torth truly and juſtly, without fraud or guile, divide, ſet ou, 


yield, and pay all manner of their predial tithes in their pro. 
per kind as they ariſe and happen, in ſuch manner and torn 
as hath been of right yielded and paid within forty years next 
before the making of this act, or of right or cuſtom ougii to 
have been paid; and that no perſon ſhall from hencetort 
take or carry away any ſuch or like tithes which have been 
yielded or paid within the faid forty years, or of right ought 
to have been paid in the place or places tithable of the ſame, 
before he hath juſtly divided or ſet forth for the tithe thereof 
the tenth part of the ſame, &c. under the pain of forfeiture 
of treble value of the tithes ſo taken or carried away.” The 
counſel for the defendant contended that the jury were bound 
to find for him, unleſs they found that tithes had actual) 


been paid in reſpect of this land within forty years before tie } 


ſtatute, of which there was no evidence : on the contrary 
the evidence given rather went to rebut ſuch a preſump- 


tion, and was ſufficient to warrant the jury in preſuming 2 | 


grant in favour of the defendant. A verdict however was 
given by the judge's direction for the plaintiff, with liberty 
to the defendant to move to enter a nonſuit, if the Court 
ſhould think the evidence inſufficient to ſupport the action, 
which motion was made and cauſe ſhewn. Lord KEV. 
vox, Ch. J. Though the defendant's argument would 
have great weight if we were now to decide on the ſtatute cf 
Ed. 6. for the firſt time, yet the uſage has conſtantly been 
againſt the neceſſity of the proof contended for by tt: 
defendant under the ſtatute, And many actions have been 
tried, where the lands in reſpect of which the tithes wel 
claimed were lately incloſed, and where the ſame objection, 
had it been available, muſt have prevailed, but the plain- 
tiffs recovered in all of them. Ihe ſtatute of Ed. b. 115 
£0 | TN 'P 
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paſſed ſoon after the diſſolution of the religious houſes in this 
kin dom, before which time the tithes were in the hands of 
religions men, and the uſual remedy for the ſubtraction of 
them was in the eccleſiaſtical courts. But when tithes be- 
came lay fees, it was thought neceſſary to provide a remedy 
for ſuch injuries in the temporal courts, and therefore the 
ſtatute was paſſed for that purpoſe. Now it is not diſputed 
but that theſe lands are titheable, and that payment may be 
enforced by a more expenſive mode of proceeding. Laymen 
cannot preſcribe in mon-decimando. The non-payment of 
tithe of itſelf ſignifies nothing; tithe is every day claimed for 
lands incloſed out of waſtes which never paid tithe before. —- 
The only objection then is to the form of the action, which 
is not well founded. The words of the ſtatute extend to 
tithe paid, or which of riglit or cuſtom ought to have 
been paid.“ Now what ground have we for ſaying that 
the ought not to have been paid here? The preſumption of 
law is in favour of the rector. And a different ſort of proof 
of title was never required in this from any other form of 
proceecing for the recovery of tithes. Mr. Juſtice Yates in a 
caſe, Kynafton v. Dickſon, thought the ſame evidence applicable 
in this as in any other caſe. K the caſe cited of Lord Mans- 
field v. Clarke {infra), the declaration was drawn differently 
from the preſent ; for there it was only ſtated that the tithes 
had been paid within forty years before the ſtatute; the Court 
went on that diſtinction; and they ordered the declaration to 
be amended before the ſecond trial, and the word © payable”? 
to be inſerted, BULLER, J. With reſpeCt to the preſump- 
tion of a grant in favour of the defendant, I thought I could 
not leave that queſtion to the jury without ſome evidence to 
ſupport it, and here was none. If indeed it had appeared 
that this land had been ploughed before, and yet no tithes 
had been exacted for it, that might have afforded ſome 
ground for ſuch a preſumption, and according to my note of 
the caſe of Lord Mansfield v. Clarke (1) great ſtreſs was laid 

| upon 
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(1) M. 9. Geo. 3. C. B. Lord Mansfield v. Clarke. —This was an action 
on the 2 and 3 Ed. 6. c. 13. for not ſetting out tithes. There was a ver- 
dict for the plaintiff; and on a motion for a new trial the opinion 
of the Court was delivered by Lord C. J. Wilmot. The declaration 
only ſtates, that tithes have been paid for forty years before making 
the act, bur there is no averment that tithes were payable, and of right 
ought to be paid, which is the caſe of all the declarations I have ſeer ; 
and none of them reſt it upon the payment only, There was no evi- 
cence of tithes having ever been paid at all, and that is a preſumption 
that there was no payment for forty years before the ſtatute; and then 
the evidence does not prove the declaration: but if the declaration had 
laid that tithes ought to be paid, another Kind of evidence might have 

en given: therefore it would be proper to mend the declaration to 
bring the merits before the Court. This ſeems to be a neceſſary aver- 


ment, for the counſel for the plaintiff ſay, if tithes were not paid for forty 
years 
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upon that circumſtance by Lord Ch. J. Wilmot, for he fail 
If it appear that this land has never paid, and has been con. 
ſtantly ploughed, it will be open to preſumption of a gran,” 
But he thought that the onus of proving the exemption lay 
with the deiendant, The other judges concurring Rub 
diſcharge} (2). | Though 


— 


years before the ſtatute, yet they ought to have been paid of common 
right, and that would be ſufficient. But it ſeems to us that that canner 


be the couſtruction of the act, for then you make the laſt clauſe hgnify 


nothing, and that the forty years are immarerial. . But it may come out 
that tithes within that ſtatute muſt mean that they were paid within 
forty years, or you muſt account why they were not paid; and then it 
would fall within the uſual way of pleading, that they are payable. 
I do not mean to give any poſi ive opinion, but only to tuggeſi the rea. 
fons of the Court why this calc ſhould be further conſidered. If tithes 
have never been paid, and no reaſon can be given why they never were, 
it will be open to another conſideration. Ir 1s ſettled that you cannut 
pretcribe in von-decimundb againſt a lay impropriator more than a prieſt; 
but though that is fo ſettled, vet it is likewiſe ſettled in Rotheram and 


 Fanfhaw, that in cafe of a lay impropriator, the caſe is open to evidence 


of preſumption of ſeverance from the rectory, and ſo exempr; as by i 
grant from the lay impropriator. I am aware this is the caſe of a col. 
lege, and they are diſabled from making a grant by 13th EA. but be- 
fore that time they were at liberty to make ſuch grants; and therefore 
if it appear that this land has never paid, and vas cen confantly lang bed, 
it will be open to preſumption of a grant. There might be ſome pri. 
vate difabling ſtatutes of this college before the difabling ſtatute that pre- 
vented them from aliening for more than a particular term; for rhough 
the diſabling ſtatute of Elig. gave a power of making leaſes for particu» 
lar terms, yet it never meant to enable colleges to make longer lenſes 
rhan their private ſiatutes warranted, where they were limited by ther, 
If there are no ſtatutes (as J am informed there are not), then the cale 
will be left open to preſumption. 

(2) The following note wes alſo read by Nr. Juſtice Buller; hut ii: 
rhougat it a loote note, and not to be depended upon. Ringen v. Clarts, 
Summer alſizes, Sale, 1760, cor. Yates, J.—In an action on the ſtatuie 
for not ſetting out tithe, Yates, J. in ſumming to the jury, ſaid that the 
fame evidence was admillible in this (though a pena! ſtatute), as to 
proof of title, as if it had been in _cjeetment; and therefore as men? 
deeds and evidence were liable to be loft, he ſhould confider a length © | 
poſſeſſion and perception of the rithes as ſufficient title. But yet as title 
properly lay in grant, he ſhould conſider twenty or thirty years” poſſeſſion 
as very weak evidence of title unaccompanied by deeds ; but in the pre- 
tent caſe the plaiatiff produced deeds for near a century paſt, in which 
#1he hay was conveyed; which he held fufficient evidence. And he fad 
In an action of this kind he thouglit it neceflary ro prove perception ot 
Tithe in kind within forty years before action brought, analogous to the 
reaſoning of the legillature at the time of making the act; waich men- 
tions, that in order to entitle the plaintiff to the action, the tithe mus 
have been peid within forty years before the making the act. The defend- 
ant proved a payment of 15. 6d. for abour fifty years back; and it 3p- 
neared that the value of the tithe would not, at moſt, have amounted to 
more than 185. per anu⁰nu⁰, at this day. This (he ſaid) favoured of 1 
rank mods, and looked more like a conventional payment: for it !: 
were taken as a 2:54, it mult have ſubſiſted time ovt of mind, which 


was as far back as Richard IId's time; and at that time 15. 64. was a 


much as 18s. at this day; and therefore muſt have been the ful value ot 


the tithes, And be thought this was the only legal action for the rriat cf 
en! 


e has notice thereof, the owner of the land cannot juſtify 


Tithes. 


$57 


Though the proprietor of tithes leave them on the land williams and 


more than a reaſonable time after they are ſet out, and after another v. Lad- 


ner, Mic. Ter. 
39 Geo 3. B. R. 


in treſpaſs turning 12 his cattle upon the land to depaſture it 3 4. Reps 9h 


in the uſual courſe of huſbandry, whereby the cattle con- 
{med the tithes: but his remedy is either by diſtreſs or by 
action. Treſpaſs for that the defendant on ſt September, 
1707 and on divers other days between that and the day of 
exubiting the bill of the plaintiffs with force and arms, and 
with divers cattle, ate up, conſumed, trampled upon, and 
lamaged large quantities of corn, grain, and ſtraw of the 
plaintiffs at the pariſh of Sr. Levan in Cornwall; and 2 ly, 
for ſeizing, taking, and carrying away the ſame. Pleas: 1ſt, 
Not guilty. 2diy, That the defendant before and at the 
fexeral times when, &c, was lawtully poſſeſſ d of aud occu- 
pied divers, to wit, 509 acres of his own lan! in the ſaid pa- 
rſh and county; and that there now is and from time imme- 
morial hath been a cuſtom in the pariſh, that ſuch of the 
occupiers of land therein for the time being refpectively as 
have had at avy time corn growing thereon who have thought 
fit to give notice in writing before they have ſet out the tithe 
of ſuch corn, after the cutting down of the ſame, that they 


ſhould ſo ſet it out, ant of the times when they ſhould fo do, 


unto the owners or proprietors of ſuch tithes for tie time 
being, by affixing ſuch notice on or before the Sunday previous 
to their ſo doing on the outſide of the door of the pariſh 
church, have given ſuch notice at ſuch time and in ſuch 
manner, and have fet out ſuch tithes accordingly on the lands, 
Ke. for the uſe of the owners or propiietors thereof, And 
that the defendant whilſt he fo occupied the fuld lands, and 
before any of the ſaid times when, &c., to wit, on 1ft 
Auguſt, 1797, cut down a large quantity of coin then grow- 
1g thereon (to wit), &c. and afterwards and before any 
et the ſaid times when, &c. gave previous notice in 
vritag on the 16th of September, 1797 (according to the 
cuſtom), to the plaintiffs, being the owners and proprietors of 
the ſame tithe, that he ſhould let out the tithe on Friday then 
cext, ſhould the weather then permit, and that he did then 
«cordingly, viz. on the 22d of the ſaid September (the wea- 
ter permitting), ſet out the ſame on the ſaid land according 
0 the notice for the uſe of the owners. or proprietors thereof, 
Mat the plaintiffs had notice of the tithes being fo ſet out on. 
we ſame day, and that the defendant then and there carried 


—— — 


tight to tithes. He thought it a fair way of trying it, wherever it had 


deen paid within twenty or thirty years; if it had nor, he thought it 
would be hard to ſubject the party to a penalty which included in the 
idea of it a wilful and criminal default in the defendant. The plaint ff 
had a verdict; and the finding was 45. for the fingle value of the tithe (not 
fy way of damage), leaving it to the Court to wreble it. Vid. 8 & g . 
c. 11, as to Coſts, g DT 

away 
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ture the graſs there then growing, nor without moving the 


courſe of huſbandry, turn the ſaid cattle upon tlie laud and 


tiffs had notice that the tithe was ſet out, but did not carry 
away the ſame, and concluded as the former plea. To the 
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away the other nine parts; but the plaintiffs did not cy 
away the tithe within a reaſonable time after they had notice 
that it was fo ſet our, but on the contrary wrongfully per. 
mitted the ſame to remain, and the ſame did wrongfully le 
and remain vpon the ſaid land for a long ſpace of time after 
the expiration of ſuch reaſonable time, to wit, contiuually ard 
from thenceforth until, and at the ſaid ſeveral times when, &, 
The plea then ſet forth the like manner as to other corn cut 
down whereof the tithe was ſet out, in the ſame manner ad 
with notice ſimilar to the other, but more particular as tothe 
times and places of cutting down the corn and ſetting out the 
tithe; and becauſe the detendant at the ſeveral times when, 
&c. each of them being after the expiration of the ſaid ſeveral 
reaſonable times (to wit), at, &c. could not depaſture the gras 
there then growing on the ſaid land whereon the ſaid tithe 
was ſo ſet out and remained as above mentioned, nor uſe the 
ſame in ſo ample, convenient, and beneficial manner as he 
otherwiſe might and ought to have done, according to the 
_ uſual and regular courſe of huſhandry, without turning the | 
cattle in the declaration mentioned into the faid land to depaſ- 
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ſaid wheat, &c. in the laſt count mentioned, to a convenient 
diſtance, he the defendant at thoſe ſeveral times did, for the 
purpoſe of depaſturing the graſs growing on the ſaid land, 
and uſing the ſame in ſuch ample, convenient, and beneficial 
manner as aforeſaid, according to the uſual and regular 


remove the ſaid wheat, &c. and the ſaid cattle of their own 
accord ate up and damaged the ſame, &c. he the defendant 
doing as little damage as on thoſe occaſions he poiibly could 
conſiſtently with his ſo depaſturing, 8&c. The third peea 
ſtated generally that the defendant was poſſeſſed of the land in 
the ſaid pariſh, that he cut down the corn growing thereon, 
and ſet out the tithe, and that on the ſame day, &c. the plain- 


two ſpecial pleas there was a demurrer ; aſſigning for cauſes 
that they only ſtated generally that the plaintiffs had notice 
that the tithes were ſet out, without ſhewing how or in what 
manner they had notice, or that the ſame was given by or on 
the behalf of the defendant; and alſo as to the laſt plea that 
the defendant had not alleged that the plaintiffs were the 
owners or proprietors of the tithes, or the proper perſons to 
whom ſuch notice ought to have been given. Joinder in 
demurrer. PER Curtam. This is a queſtion of univerial 
concern; but as the point appears to have been ſolemnly 
decided in the Court of Common Pleas near a century 28% 
in Shapcoit v. Mugford, 1 Ld. Raym. 187. and that judgment 


was founded on a prior caſe in the 22 Car. 2. in this covit, we 


thinł it ought not now to be diſturbed. That deciſion is alſo 0 
: : ſuppotte 
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ypported by reaſon ; it is much better that the owner of the 
11nd ſhould appeal to the laws of his country for redreſs than 
that he ſhould take the law into his own hands. Tf the 
iefendant were to ſucceed in this caſe it would eſtabliſh this 
propoſition, that if cattle ſtray on ihe property of any perſon 
he may deſtroy them ; but he is bound to drive them out in a 


| reaſonable manner. Here the defenda:it might either have 


brought an action againſt the plaintiffs for not taking away 
the tithes, or he might have diſtrained the tithes damage fea- 
ant, Without however enquiring into the reaſons on which 
the caſe in 1 Ld. Raymond 187. proceeded, it is ſufficient for 
vs to ſay that that caſe was fully conſidered, and that it was 
there decided that the owner of the land cannot turn out his 
cattle before the tithes are removed, but mult reſort to his 
action; and every caſe that inculcates the principle, t :at a 


tis own hands, ought to be adopted in courts of juſtice, — 
judgment for the plaintiffs. 

Method of proceeding for ſubtraction of tithes. The de- 
fendant was brought into Court, upon the return of a writ of 
habeas corpus directed to the theriff of Shropſhire, and allo to 
the keeper of the gaol of and for the ſaid county. They 
return a commitment to and detainer in the king's priſon, 
under their cuſtody, on 3d May laſt, by virtue of a certain 
utachment or commitment under the hands and ſeals of Tho- 
mas Trevor and William Roberts, two of his Majeſty's juſtices 
of the peace for the ſaid county of Salop: which ſaid attach- 
ment or commitment is in the words and figures following ; 
To all conſtables, thirdboroughs, and other his Majeſty's offi- 


Majeſty's gaol for the ſaid county SHropſtire to wit: 
Whereas the worſhipful Richard Smallbroke doctor of laws, 
ricar-general and official principal of the Right Reverend 
Father in God Frederick by divine permiſſion Biſhop of Lich- 
feld and Coventry, and of his epitcopal conſiſtory court of 
Lichfeld lawfully conſtituted, hath certified to us, two of his 
Majeſty's juſtices of the peace for the ſaid county of Salop, 


Devaſton, of the pariſh of Weffelton, in the county of Salop 
and dioceſe of Lichfield and Coventry, hath diſobeyed and 
contemned the proceſs and proceedings of the eccleſiaſtical 
court of Lichfield, in not appearing before him his ſurrogate or 
aher competent judge in that behalf, on a certain day, time and 
Place duly appointed for his ſaid appearance (and of which per- 
lonal notice was given to him), to anſwer the reverend 7-/eph 
Dixon, clerk, rector of the rectory and parith church of Vgſt- 
felten aforeſaid, in a certain cauſe of ſubtraction or non-payment 
of tithes and other ecclefraftical rights and emoluments, promoted 
by the ſaid Jeſeph Dixon, clerk, againſt him the ſaid James 
Owen otherwile Dovaſten ; and hath deſired our aid and aſſiſt- 
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.* 


party ſhould apply to the law rather than take the law into 


Rex v. James 
Owen alias Do- 
vaſton, Tr. Ter. 
7 Geo. 3. B. R. 
4 Burr. 2095. 


cers in the county of Salop, and alſo to the keeper of his 


under the ſeal of his office, That James Owen, otherwiſe 


ance 


” 
* 


of habeas corpus, is nothing at all. It is probable that the 
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ance for the ordering and reforming the ſaid perſon, accordir 
to the ſtatute of 27 H. 8. c. 20. in that caſe made and pr. 
vided, and confirmed by a ſtatute of 2 and 3 Ed. 6. «. 1, 


Theſe are therefore in his Majeſty's name, by virtue of tle | 


ſaid ſtatute, to will and require you or ſome of you, that yo 
forthwith attach or cauſe to be attached the belly of the ſaid 
— Owen otherwiſe Dovaſion, and him deliver to the 

eeper of his Majeſty's gaol for the ſaid county of Salcp, there 
to remain without bail or mainprize, until he ſhall have found 
ſufficient ſurety, to be bound by recognizance or otherwiſe he. 
fore us or ſome other juſtice of the ſaid county, to the uſe t 
our Sovereign Lord the King, to give due obedience to tle 
proceſs, proceedings, decrees, and ſentences of the eccleſiaſtical 
court of Lichfield atoreſaid. Hereof fail nct, at your peri, 
Given under our hands and ſeals, the firſt day of May, &. 
&c. &c. On behalf of the defendant it was inſiſted that 
this commitment was illegal. 1ſt. It profeſſes to be grounded 
on 27 H. 8. c. 20. /ef. 1. which ſtatute is confirmed aid 
enlarged by 2 and 3 Ad. b. c. 13. ſect. 15. and 32 H.8.c.7, 


feF. 4. being made in pari materia, muſt be taken in, | 


The“ contempt, contumacy, or diſobedience,” mentioned in 
the firſt of theſe ſtatutes is explained by the ſecond and thin, 
of them, to be a contempt or contumacy, or diſobedience 
after ſenience, 32 H. 8. c. 7.4. 4. and 2 & 3 Fd. 6. c. 1; 
F. 13. 2d, The information ought to have been upon cat, 
A man ought not to be deprived of his liberty without au 
oath ; whereas this commitment is founded upon the mere 


certificate of the eccleſiaſtical judge. 3dly. Upon 2 wit 


de excommunicato capiends, they muſt ſhew preciſely, * that 


the eccleſiaſtical court have juriſdiction.” Now tis ſuit 1s 


only alleged to be for tithes and other eccleſiaſtical dues: 
which, they ſaid, is not ſufficient; and cited 1 1.d Ryni. 
323. the caſe of the quakers. gthly. The, juſtices ougu 


to have convened the party before them, in order to have | 


afforded him an opportunity of giving ſecurity : but, inſtead 


of that, he was carried directly to priſon, without being 
permitted to give bail (which, they ſaid, was offered}. 
5thly. The certificate is improper for want of reciting © that 
the biſhop was out of the dioceſe :?* for, otherwiſe the cel. 
tificate ought to have been by the biſhop. 6thly. The cer- 
tificate does not import to be a requeſt. The juriſdiction 0; 
the juſtices cannot veſt, withour an information and requeſt, 
both are neceſſary ; and no requiſition ſhall be preſumed, 


The certificate goes no further than that the man did not 


appear. Lord Ma xs FIELD, Ch. J. The ſtatute of 2 l. 


8. is not repealed. That ſtatute and the ſtatutes of 32 H. d. 


and 2 & 3 Ed. 6. are diverſo intuitu : the latter do not mean 
to repeal the former. The officers of this court not emen. 
bering any inſtance in this court of ſuch a return to à wil 


perio2 


rerſon attached always gave bail, whenever any ſuch caſe 
happened ; and did not apply for a habeas corpus at all.. As 
to proceedings in the eccleſiaſtical court There is no reaſon 
lo complain of the manner in which the perſons who claim 
the tithes have proceeded. They have choſen the ealter, 
quicker, and cheaper method, inſtead of taking that which | 
was the moſt vexatious, dilatory, and expenfive. If the 
ſtatute of 27 H. 8. is not repealed, then conſtler what is the 
conſtruction of ii. The contempt is in 5-0-2ppearance to 
the ſuit inſticured in the eccleſiaſtical court. Te cceleſiaſtical 
judge has certified this, under his ſe Hof office; and hath 
celired the aid and aſſiſtance of the juſtices. It is objected 
that there is no information on oath But why 1s there need 
of an information upon oath of the procee:liny of a court? 
The eccleſiaſtical court are to make information and requeſt ; 
and then they are to have this aſſiſtance from the juſtices, 
As tothe form lt is © in a certain cauſe of ſubtraction or 
& non-payment of tithes and other ecclsſiaſtical rights and 
« emoluments.” This is ſaid to be an vncertainty in the 
demand : and that it may perhaps be a ſuit for demands not 
within the juriſdiction of the eccleſiaſtical court, In Rex v. 
Sanchee, reported in 1 Lord Raym. 323. the Court were in the 
right, to lay hold of the niceſt objections, in a caſe circum» 
ſtanced as that caſe was. But there it was expreſſed in the 
disjunctive, © tithes or other eccleſiaſtical duties :?* this is, 
* tithes and other.“ So that it clearly appears that the eccie- 
laſtical court had juriſdiction in the preſent caſe, as to the 
tities, This ſeems a much better, eaſier, and ſhorter method 
than the other, - This is only a bailable proceſs, to appear 
and ſubmit to the juriſdiction. It is a demand of a few ſhil- 


lings, and the man is no quaker. Therefore this man ought 


to be admitted to bail. YATES, J. concurred. As to inform- 
ation and requeſt being both of them requiſite Here the 
juſtices ated merely miniſt-rially. The contumacious perſon 
is to be attached, and to remain in ward till he ſhall have found 
luficient ſecurity. The act of 27 H. 8. e. 20. ught to be 
taken diqunctively Information r equeſt;“ This act 
relates only to meſne proceſs ; and though the firſt words 
ire make information end requeſt ;”” yet in two ſub- 
ſequent parts of it, the words are “ ſuch information oR 
requeſt,“ in the disj unctive. This is a much ſhorter, eaſier, 
and better method of proceeding than that of excommuni- 
cation : it does not harafs and o:preſs; but only requires 
giving ſecurity. Here is an expreſs requeſt ſtate upon this 
return; though, perhaps, the eccleſiaſtical judge's merely 
ſending the certificate might well enough be conſidered as a 
requeſt to give the aid and afiſt:nce directed by the Natute, 


: It lay upon the party attached, to offer his bail - if he had a 


mind to give any. Moſt cleaily, the commitment is legal ; 
the man muſt give bail. AsTox, J. fully concurred in 
*nibus, for the reaſons already given. And as to the conti- 
Vol. V. | O © | nuauce 
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nuance of the act of 27 H. 8. The ſtatute of 2 & 2 7, 7 
expreſsly ſays ;—*© That not only the ſaid acts made in tt 
taid 27th and 32d years of the reign of the faid late in; 
H. 8. concerning the true payment of tithes, and cvery ar. 
cle and branch thercin contained, fſhatl abide and {tand n 
their full ſtrength and virtue: but alfo—Be it further ents, 
e. Hewrrr, J. expreſſed ſome doubt. He thought the 
{tatute of 32 H. 8. ſeems to mean to give tlie ſame remedy 
to lay-impropriators, as 27 H. 8. gave to ecclefiattical 
perſons. Therefore it ſeems conſtructive of 27 H. 8. and 
confequently they ſhould be both conltrued alike. Ile 
ſtatute of 2 & 3 Ed. 6. § 13. ſays, that ſuits for with- 
holding tithes ſhall be in the ſpiritual courts ouly ; and yives 
them power to excommunicate, after ſentence, for not obeying 
their fentence. But 32 H. 8. does not give the fame remedy 
as 37 H. 8. does, unleſs the former be conſtrued agrecably t 
the latter: which latter exprelsly ſays, that “ after definitive 


ſentence,” ſuch application may be made to the juſtices (4. 


Theretore he had ſome doubt“ Whether this is a proper 
proceeding under the 27 H. 8.” as it is before a definitive 
luntence. He remarked alſo, that it did not very clearly ap- 
pear that the parties dwelt in the county.” Whereas the 
27 H. 8. gives the juriſdiction only to two juſtices of the 
peace of the ſhire where the offender dwelleth. Again, The 
it is only, generally, “ for ſubtraction of tithes :” but it 
does not appear that thefe tithes ariſe within the parith, or were 
due to Fo/eph Dixon, as the rector of it. Whereas the 
power of convening the offender before the ordinary is given 
to the parſon, vicar, curate, or other party aggrieved : and, 
coniuquently, ſo alſo is the remedy annexed to it: viz. tis 


_ demanding the aid of the juſtices of peace. Therefore hu 


was not fully ſatisfied that the proceeding was to be defended 
under 27 H. 8. and wiſhed it might be further conſidered, 
The Court, thereupon, were about to order it to ſtand over, 
but the defendant's counſel choſe to give bail now, and 
recognizance was accordingly taken from the defendant with 


two ſureties, agreeably to the requiſition of the ftatute : tis 


Stephenton, gent. 
2. Hiill, 

Hil. Ter. 

2 Ceo. 1 B R. 
3 Ser. 1273. 


principal being bound in 51. and each furety in 50s. (the vaius 
of the tithe being very ſmall, not excecding 155.) : and licre: 
upon the defendant was diſcharged out of cuſtody, 
Whether cultomary tenants can preſcribe in no dectntgn., 
and how. This was an action brought upon the ſtatute ot 2 
. 6. c. 13. for the payment of tithes of corn and grain. Ie 
defendant pleaded the general iſſue, N deber” : and upor 
the trial, it appeared that the lands whereon the corn men- 
tioned in the declaration grew, were, and immemorially had 
been, cuſtomary lands, parcel of the manor of Merſand u. 
the county of Weftmoreland, and holden of the lord there": 
for the time being. It alſo appeared that the ſaid manor 0 


Morland, and the appropriate rectory of St. Michacl, Apples. 
were parcel of the poſſeſſions of the priory of W 
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the county of Cumberland, which was one of the larger diſ- 
ſolred monaſteries, and was veſted in the crown by virtue of 
the ſtat. 31 H. 6. c. 13. And that the prior of the ſaid 
priory at the time of the diſſolution was and had been time 


immemorially ſeiſed of the ſaid manor with the appurtenances 


in his demeſne as of fee, in right of his priory; and alſo of 
the appropriate rectory of St. Michael, Appleby, and the tithes 
there. It alſo appeared that the faid manor and appropriate 
rcctory being ſo veſted in the crown, the fame was in due 
manner granted to the dean and chapter of the holy and un- 
divided Trinity of Carlife, in fee, and that they are ſtill ſeiſed 
thereof in fee, in right of their church; and that the preſent 
deſendant was the cuſtomary tenant and occupier. of the ſaid 
lands whereon the ſaid corn grew, during the time in the 
declaration mentioned; and held the ſame of the ſaid dean 
aud chapter, as of their ſaid manor of AZor/and, That the 
plaintiff is farmer of the corn and grain tithes growing and 
ariſing within the territories of Boudgate, within the parith 
of St. Michael, Appleby, aforeſaid : and the lands, whereon 
the corn grew, lie in the territories and pariſh aforcfaid, It 
appeared that no tithes had ever been yiclded or paid for or 
in reſpect of the ſaid lands. It alſo appeared that all the 
cther cuſtomary tenants of the ſaid manor paid tithe. It ap- 
peared alſo, that this was the only cuſtomary tenant belonging 
to the ſaid manor, which was within the ſaid pariſh of St. 
Michazl, Whereupon a verdict was found for.the plaintiff, 
lubject to the opinion of the court of King's Bench upon 


the following queltion—* Whether the defendant could, in 
* this caſe, ſet up any preſcription which would, by virtue of 


* the ſtat. of 81 H. 8. exempt him from the payment of 
« tithe?” [Lord MANSFIELD, Ch. J. The queſtion muſt be, 
Whether they can, in pomt of law, preſcribe in non deci- 
e.g?” for, if they can, the non-payment is good evidence 
ol it, upon any foot of diſcharge.] AND IT WAS ARGUED 
for the defendant, that no tithes have been ever paid for theſe 
lands, from 31 H. 8. And after this length of time, a legal 
exemption will be preſumed. — That this was a great abbey, 
that came to the crown by the ſtat. of H. 8. And the manor 
was in the prior, in right of his priory. Theſe lands were 


therefore diſcharged from payment of tithes, at that time: 


and their diſcharges from tithes are preſerved to the crown 
and their grantees and aſſignees, by 31 H. 8. in the ſame 
manner and to the ſame-extent as when they were in their 


hands.—That ſpiritual perſons may preſcribe in non decimando: 


and ſo may their farmers and tenants; and even their copy- 
holder of inheritance. 1 Ro. Abr. 65 3. pl. 2, 3, 4, 5. 2 Co. 
44. Biſhop of Vincheſter s caſe. Cro. Eliz. 2106, 475, 511, 
512, 704, 784. More 219. Branch's caſe. Yelv. 2. Croucher 
v. Friar, Noy 132. anonymous. And cuſtomary eſtates of 
inheritance may be diſcharged in the ſame way: for the 
kerhold is in the lord. That cuſtomary eſtates in the north 
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are not freeholds, but copyholds, and in the nature of ten. 


cies at will. They never paſs by feofment, but by grant, an f 

often by grant and admittance : but an alienee cannot main. ; 

tain ejectment, till admittance ; for the eſtate does not pals to 7 

him, as it does to the heir by de ſcent.— That though many 

other parts of this eſtate have paid tithe, yet there may be 1 ö 

preſcription for a diſcharge for part : a preteription may be for 1 

a ſingle part alone. But this 1s the only tenement that liesin 8 

this particular pariſh.---'1 har as to the unity of poſſeſſion dup- 4 

poſing it liable o a doubt, yet you may preſcribe, “ That the 5 

rior held it diſcharged time immemorially: Priddlev, Na. 1 

per, 11 Co. 14. and & caſe of N v. Gerrard and Hiller. 7 

ſham, agrees © that an unity and a perfect diſcharge may 8 

ſtand together;“ and cites 11 Co. 14. as truly ſaying fo. 2 Kl. c 

459. Engliſh v. Fohns. That a unity of poſſeſſion, and a per- n 

fect diſcharge from tithes, may ſtand together, cannot be di- rh 

uted.— That tere, none have ever been paid; therefore 4 

the Court will preſume a legal diſcharge. —That this is an * 

unity, time out of mind: which is a ſufficient diſcharge, after 1 

ſo long a time. — That the prior was ſeiſed both of the rec- 2 

tory and of the land. It was not neceſſary to be in actual 45 

poſſeſſion of the lands. Hob. 306. Wright v. Gerrard and 0 

Filderſham. 11 Co. 14. Priddle and Napper's caſe. 2 Co. 45. | up 

The archbiſhop of Canterbury's caſe. —That theſe cuſtomary 8 

tenures are not freeholds: the timber, the mines, are in the _ 

lord. Therefore it is the common caſe of copyholders: 0 

b which has been determined over and over; particularly in "; 
F . Cro. Eliz. 784. in the caſe of Crouch v. Fryar.— That it i of 
i | enough, if we are diſcharged in any manner. — This cauſe 17 
q ſtanding in the paper for further argument, the counſel for ol 
þ the plaintiff ſaid that the particular cuſtoms of the manor ye 
x were not yet ſent up. Lord MansFiELD, Ch. J. What ſig- * 
nify the cuſtoms? clearly the freehold is in the lord. the . 
counſel for the plaintiff then acknowledged that he had 2 _ 
great difficulty to get over; it being ſtated in the caſe itſelt, 8 
' That this was the only cuſtomary tenant belonging to the ' 
manor, which was within this pariſh.” Lord MANSFIELD 1 
j and Mr. Juſtice Dzx1s0% faid it was a ſettled point,“ That 2 
the freehold is in the lord.” And Lord MANSFIELD added, os 

that this is rather ſtronger than the caſe of copyholds : for, . 

copyholders had acquired a permanent eſtate in their lands, he 

before theſe perſons had done ſo. Per Cur. Let the p3#ca be 0 

delivered to the defendant in order for a judgment of nonſuit. ca 

Wyt urdu Tuck, If a compoſition for tithes be made by A. as proprictor, by 

won T 2 and he leaſe them to B., whoſe intereſt is afterwards put 2 5® 

| Idem v. Hol. | end to by A. before any alteration is made in the compolition, 5 
1 book, Tr. Ter. A. cannot determine it without a ſix-months' notice. 1 To not 
dey Epi execute a leaſe of tithes to B. on a day ſubſequent to aut 5 

ne ſeverance, but previous to their being carried away by the af, 

| landholder, B. cannot maintain an action on 2 and 3 444. b. "I 
| 5. 13. as the right to the tithe veſted in 4. immediately an top 


ſeverance- 
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ſererance. Evidence that the pariſhioners have treated with 
the proprietor for a compoſition is not alone ſufficient to 


eſtabliſh his poſſeſſion of the tithes in an action on the ſtatute. 


But it is not clear whether if one only of two joint-tenants 
execute an aſſignment of a leaſe of tithes, the perſon claim- 
ing under that leaſe can ſupport an action for not ſetting 
them out. This was debt for not ſetting out tithes under the 
2 and 3 Ed. 6. c. 13. Plea, general ifſue. At the trial the evi- 
dence on which ſeveral objections to the plaintiff's recovery 
were founded, and which were reſerved for the opinion of 


the Court, was as follows: The anceſtors of the late Stephen 


Jermyn having been leſſees under the dean and chapter of 
Saint Paul's of the tithes of the pariſh of Tottenham, about 
fixty years ago leaſed them to one Howard, who held them 
for thirty years. On the 28th of October, 1747, Stephen 
Jermyn was found lunatic; after which one Lambly became 
leſſee under him, and on the 3oth April, 1781, obtained a new 
leaſe for ſeven years from Edward Tyſon the then committee 
of Stephen Fermyn, after the expiration of which he held 
over until the year 1798. In March, 1796, Stephen Fermyn 
ded, upon which Harriet Eyre and Margaret Udney the 
next of kin took out adminiſtration. In May, 1796, the dean 
and chapter of Saint Paul's granted a new leaſe of the tithes 
to Harriet Eyre and Margaret Udney for twenty-one years 
on their ſurrender of the old one. From them Lambiy re- 
ceived notice, dated the zoth September, 1797, to quit at 
Lady-day, 1798, with which he complied, and an aſſignment 
of their leaſe was executed to one Sper/ing on 7th December, 
1797. Sperling executed a leaſe of the tithes to the preſent 
plaintiff, dated the 15th June, 1798, to hold the fame for ſeven 
years from the 25th March preceding. During all the time 
that Howard and Lambly were tenants to the Fermyn family 
the ſame compoſition was paid to them by the occupiers of 
lands in the pariſh, and Lambly was expreſsly forbid by thoſe 
under whom he held to make any alteration therein. Sperling 
having determined to raiſe the compoſition, gave a general 
notice to the pariſh in March, 1798, that he was willing to 
treat with the landholders. In conſequence of this a meeting 
was held by them, at which the terms propoſed by Sperling 
were not acceded to. In the caſe of Sith, that which was 
the ſubject of tithe was ſevered before, though not carried 
away until after the execution of the leaſe to him. The 
caſe of Tuck the firſt defendant alfo differed from the others 
by the circumſtance of the plaintiff's failing to prove the 


execution of the aſſignment to Sperling by Harriet Eyre 


jointly with Margaret Udney ; and it appeared that Tucł was 
not preſent at the meeting of the parithioners. Upon the 
whole therefore the objections as applying in the different 
cales were; 1ſt, That as the plaintiff claimed under Sperling, 
to whom the aſſignment of the leaſe from the dean and chap- 


ter of Saint Paul's had been executed by Margaret Udnty 
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Tithes. 
only, he had not ſhewn a good title to ſupport the active, 
2dly, That a ſufficient notice to determine the compoſition 
had not been given to the defendants. 3dly, That the plain. 
riff was not entitled to recover, as the tithe veſted in Seri; 
immediately on ſeverance. A rule 1 having been obtained 
for ſetting aſide the ſeveral verdicts which had been found 
for the plaintiff, and entering nonſuits in all the cauſes, and 
cauſe ſhewn. ExRT, Ch. J. On the firſt of the objections 
raited, and which applies to the caſe of Tuck, the verdict 
mult be ſet aſide and a nonſuit be entered on the ground of 
the plaintiff's having failed to make out his title, and not 
having proved himſelf to be in poſſeſſion of the tithes. Tt 
was admitted on his part, that he muſt at leaſt thew himſelf 
to be in poſſeſſion; and I cannot agree that becauſe poſſeſ- 
lion unaccompanied with other circumſtances will be a ſuff- 
cient title, that therefore poſſeſſion traced back by the plain- 
riff himſelf to that which turned out to be no title, will 
equally avail. The caſe is altered where the plaintiff proves 
ais own bad title, and thereby ſhews that to be a wrongiu! 
poſſeſſion, which would otherwiſe have been good prind 
cie evidence to ſupport his claim. However I only mean 
0 ſtate the difficulty on that point, not to give a preciſe 
2pinton upon it, as the caſe of N/heeler v. Haydon, cited trom 
Hole, Face 328. ſeems to eſtabliſh a contrary doctrine. But 
Jam of opinion that this piaintiiF was not in poſſeſſion, for 
nothing will place a man in poſſeſſion but a good title, lich 
will draw to it the poſſeſſion, or the actual receipt of tithes, 
or that which is equivalent to receipt of tithes, viz. a com- 
potition. It has been argued that the receipt of tithes, like 
ne receipt of rent and profits, amounted to poſfeſhon.— 
Actual utc and enjoyment did fo 'tis true; but he was obliged 
to contend from thence that an agreement for a compoſition 
2: equal to a receipt, and then to go one ſtep further, and 
inſiſt that a converſation tending towards an agreement, though 
it ended in a diſagreement, was equal in effect to an agree- 
ment. By this chain of reaſoning it was endcavoured to 
prove that the plaintiff was in poſſeſſion. His title however 
muit depend upon his having or not having a leaſe ; here he 
had only a leaſe for a moiety, and therefore was not in pot- 
ieifion and cannot maintain this action. With regard to the 
queſtion of notice, which applies to all theſe cauſes, I have 
more difficulty in ſpeaking upon it. The judgment of tlie 
Houſe of Lords which has been alluded to, Hewitt and 
ethers v. Adams, Dem. Proc. April 19, 1782. Rayner on 
Tithes, 992. by which the neceſſity of a ſix-months* notice, 


to determine a compoſition for tithes, was eſtabliſhed, was 3 


reverſal of a judgment given by the Court of Exchequer: 
I am to preſume that the judgment of the Houſe of Lords 
was right. Tithes cannot be well compared to land for anf 


purpole, but particularly ſor the purpoſe of connecting ®. 
ENT compoſition 


Tithes. 


compoſition with the inheritance. It appears that the doc- 
trine of binding the landlord by the intereft of the tenant 
from year to year was founded on the diſtribution of land 
into à variety of intereſts, as that of the tenant and rever- 
ſioner, whereas it will not be found to apply to tithes fo diſ- 


tinctly as to juſtify our adopting the fame rules as are capable 


of being adopted with reſpect to land. In the cafe of 
„Leebitt and others v. Adams the defendants inſiſted in the 
Exchequer that they were not at all bound to pay the tithes 
demanded, and we thought that where a defendant claims to 
withhold tithe adverſely, all idea of compoſition muſt be 
put ont of the caſe. Ihe analogy between land and tithe 
does not appear ſatisfa&tory to me. Land is either taken on 
a holding from Lady-day, or from Michaclmius, or from ſome 
other time, andthen notice to quit maſt be given accordingly, 
But if a compoſition is to be determined on any juſt prin- 
ciples, the notice mult he given from a period ſuitable to the 
nature of the tithes, and with a relation to the manure ana 
cultivation of the land. There muſt be ſuch a rule as will 
enable the tenant to cultivate his land in the manner moſt. 
beneficial to himſelf accordingly as he is to pay à compoſition 
or to pay in kind. I have great difficulty therefore in under- 
ſtanding on what ground a notice is neceſſary in the cate of 
tithes, and I cannot at all comprehend how the owners of 
the land can be conſidered parties to 2 compoſition made. 
with the occupiers of the land. Pithe in kind is the thing 
demiſed; the compoſition therefore begins with the intereſt 


of the tenant, is governed by that intereit, and muſt, I ſhould 


wink, end with it. It has been argued that there may be a 
connection between the title of inheritance to the tithes and 
tie compoſition * if there can be, I ſubmit ; it may be a neceſ- 
ry conſequence of that judgment, the principles of which 
do not underſtand. As ſome of my brothers concurred in 
that judgment, they will probably ſtate on what ground it is, 
tat a compoſition may be extended to the cafe of a nev- 
'enant, claiming on the determination of the intereſt of a 
lormer tenant. On the laſt point there can be no doubt, 
The habendum of the plaintiff's leaſe can only be conſidered 
33 marking the duration of his intereſt, and its operation as 
grant is merely proſpective. That leaſe only veſted in the 
laintiff a right to the tithe which ſhould accrue from the 
me of the grant. Now. the title to the tithe in queſtion 
roſe immediately on the ſeverance of the tithable matter 
om the laud. Is it not clear that if a rector dies after the 
Ferance of the tithe and before its ſeparation, and a new 
actor comes in, the right to the tithe is in the old rec- 
or? The law gives to the new rector in that caſe all that the 
grant gave to the new leſſee in this. Sperling therefore being 
entitled to theſe tithes at the time of the ſeverancs, and the 
perſon to complain if they were carried away, iu plaintiſt 
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has no ground of action againſt Smith in that view of the 
caſe. BULLER, J. My opinion will be principally found: 
on the two laſt points. On the firſt my mind ſtill fluctuates 
It has been contended that for want of evidence to eſtallifh 
the joint execution of the deed of aſſignment by the two per. 
ſons who took out adminiſtration, the plaintiff cannot reccyer 
againſt Tuck. But this is the caſe of a tort, and I am no: 
quite ſatisfied that in ſuch a caſe, if the plaintiff declare a; 
ſolely entitled and prove himſelf to be entitled to a mvicty 
only, he may not recover for that moiety. It was 4 
held in the caſe of Nelthorpe and Harrington v. Dorringtim, 
2 Lev. 113. However, were I to rely on this point much, 
I ſhould wiſh for further conſideration before I came to 
a concluſion (1). The ſecond point appears to me to 
have been fully ſettled by the deciſion in the Houle of 
Lords. That deciſion was, that the ſame notice mutt b. 
given to determine a compoſition, as muſt be given to 2 
tenant of land holding from year to year. Ihe other 


point alluded to by my Lord Chief Juſtice was alſo raiſed in 


that caſe. The landholders contended in the firſt place that 
they were not obliged to pay the tithe claimed; and ly, 
that if they were, the plaintiff was not entitled to recover 
becauſe there had been a previous compoſition, the notice to 
determine which was not ſufficient. There was a doubt on 
the Woolfack at that time whether both or only one or which 
of theſe queſtions ſhould be put to the judges. At laſt the 
queſtion put was, Whether the notice given was ſuſſicient to 


determine the compoſition ? and the judges were unanimouſly 


of opinion that it was not, and ſaid expreſsly that a notice to 
determine a compoſition for tithe ought to be given with ana- 
logy to the notice given in a holding of land. By that deciſon 
we are bound; nor do I think any of the difficulties it has 
been ſuppoſed likely to produce will ever occur. It has been 
argucd that if the plaintiff, as deriving title ſrom the ern" 
family, is bound by this compoſition, the Dean and Chapter 
of S'. Paul's will alſo be bound by it. That concluſion how- 
ever is queſtionable, and may or may not be true according to 
the circumſtances, If the intereſt of the leſſee under the 
Dean and Chapter with whom the compoſition was made cx- 

ire, the Neun and Chapter will not be bound. But if a leatz 
* granted for a long term of years, and the Dean and Chapter 
take an alignment of it, though as to many purpoſes tht 
will operate as a ſurrender, yet with regard to the intereſt 0i 
third perſons it will not. All depends on the ſingle queſtion, 
Whether there be a continuance of that intereſt under which 
the compoſition was firſt created? If that continues, the 
compoſition continues; if that be at an end, the compoſition 
is at an end alſo. It has been ſaid that there may be a ditter- 


— 


61) Vide Scott v. Godin, ante, vol. I. p. 688. 
; ence 
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ence between 2 compoſition with the owner and a compoſition 
with the occupier of the land. It however the intereſt of 
the occupier ceaſe, the compoſition made with him, unleſs 
under particular circumſtances, will be at an end. But no 
queſtion of that kind ariſes here, for it does not appear but 
that the occupiers in all the ſtages of the ca e were the ſame. 
The difficulty would be if we were to ſuppoſe a compoſition 
to take place from Michaelmas with a tenant who is in on a 
Lach- day bargain. In that cafe the compoſition would be 
cither during the intereſt of the tenant or from year to year 
generally, If the former, notice muſt be given for Lady- 
{ay ; if the latter, a queſtion might be raiſed whether the 
compoſition ſhould not continue to the end of the year, 
| though the intereſt of the tenant ceaſed on the expiration of 
his leaſe. That may be a nice queſtion, but it does not ariſe 
in this caſe. There may be difficulties in point of conve- 
nience as to the time at which a compoſition ſhall commence, 
but thoſe diſficulties are for the conſideration of the parties 
when they make their agreement. On the facts of the pre- 
ſent caſe the compoſition muſt be taken to be continuing, 
inaſmuch as the plaintiff claims under thoſe perſons with 
whom it appears to have been made. The laſt point has been 
zully and ably ſtated by my Lord Chief Juſtice, and I entirely 
concur with him. HEATH, J. The objection to the plain- 
tif's recovery, that there was no notice to determine the 
compoſition, mult prevail. As to the queſtion whether tuis 
plaintiff can recover when one only of two joint tenants 
las executed the leafe, I wiſh to give no opinion, as my bro- 
ther Buller has cited a caſe in favour of the plaintiff. Rooxxk, 
J. It appears from the facts of this caſe that as far back as 
the evidence went, tithes had never been ſet out in the pariſh 
of Tottenham. It is to be wiſhed therefore that theſe deſend- 
ants ſhould not be liable to actions for not doing that which 
never appears to have been done within the pariſh : and in 
point of law I think they are not liable. As the leſſees of 
the tithes under the Fermyn family were deſired by them not 
to raiſe the - compoſition, it mult be conſidered as having 
been made with that family. Now Mrs. Eyre and Mrs. 
Uiney being the repreſentatives of that family, may by impli- 
cation be conſidered as having alſo deſired that the compoſition 
!hould not be raiſed. And though they might have retracted 
te intimation originally given, yet not having done ſo, the 
compoſition muſt remain in force till notice be given to the 
landholders of an intention to put an end to it. The occu- 
pier may be induced by notice to alter the courſe of huſ- 
bandry, and it would be hard to make him liable in a penal 
action where that notice has been withheld. On the prin- 
ciples of the deciſion in the Houſe of Lords, and on the 
general juſtice of the caſe, I think a nonſuit tnould be entered. 
With retpect to the objection, that the aſſignment of the leaſe 
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25 executed by one only of two joint-tenants, it firike; ge 
that it would be hard to allow the law as laid down in fl. 
caſe in Levinz to prevail: ſince it would be calling on de 
defendant to plead in abatement, or be liable to two moe 
actions. On the third point I entirely concur with the ret 
of the Court.—-Rule abſolute. | 


rr Halſey, By law hops are titheable after they are gathered fron; 


. 1510. 


the bind, and a cuſtom to ſet out the tithe of them by the 


„. BR; tenth hill, where the rows are unequal, leaving the bind. 


7 Ter. Rey. 86. 


uncut and the poles ſtanding, cannot be ſupported.— Ii 
was an action by the plaintiff as the occupier of a cer. 


tain cloſe in the pariſh and reQtory of Farnham againſt the 


defendant, the farmer of the tithe of hops within the ſame, 
for not taking away the tithe which was duly ſet out by the 
plaintiff. The ſeeond count ſtated that the plaintiff ſet out 
the tithe according to the uſage and manner of tithing hoy; 
there. The plaintiff's witnefles proved at the trial that when 
the rows of hops were unequal, as they were in the preſent 
inſtance, the tithe as far back as living memory reached, had 
been ſet out in this pariſh (except where a compoſition had 
been paid, which in general had been tlie caſe) by the teath 
Hill, the binds being left uncut and the poles ſtanding ; and 
the relation of ſeveral old people now dead was given in di- 
dence to that effect. That according to that rule the titlics 
had been ſet out in the inſtance in queſtion, and even wit 
pecuhar advantage to the defendant in the manner of doing 
it. And that proper notice had been given to the defendant, 
who had neglected to take the tithe away. In addition to 
this were read copies of the proceedings in a cauſe of City 
v. Rer ves in the Court of Exchequer, with the decrec thereon, 
From theſe it appeared that a bill was filed in Jſ:chaemna. 
term 1686 by Aun Chitty, the widow and cxecutrix of C 
Chitty, againſt I. Reeves an occupier within the above. 
mentioned pariſh of Farnham, praying an account against 
him for not having ſet out the tithe of hi hops according to 
the cuſtom, which was thercin alleged to be, that the occu- 
pier ſhould ſet out every tenth row or hilf of hops without au 
fraud, and as they arite, before the ſame are gathered, or thc 
binds thereof cut: and the defendant by his anſwer admitted 
the cuſtom to be to ſet out every tenth Jill, but alleged that the 
cuſtom alſo was for the occupier to cut the tithe hills at the 
ſame time with his own, and to ſtrip the binds and hops from. 
off the poles, and lay them upon ſuck tenth hill, from whence 
the farmer was to remove them in a convenicAt time, and 
pick them elſewhere. The anſwers of certain withones 0 
interrogatories touching the manner and uſage of tangy 
tithe were alſo read; ſome of them ſtated it to bc tc 


i 


_— 


the tenth row, and if there were any odd hills, tian the jane 
were to be ſet out by every tenth hill; others ſtated it to b. 
by tlie 
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tenth hill; all agreed that the binds were to be left uncut, 
and that the impropriator afterwards cut, gathered, and 
icked the hops on the land within a convenient time. The 
final decree was given in Tr. 1687; wherein it is ſtated that 
« it fully appearing to the Court that the cuſtom, uſage, or 
practice of paying tithe hops in the pariſh of Farnham, in 
« the county of Surrey, for above fixty years paſt, hath been 
that the impropriator or his leſſee hath had for their tithe the 
« tenth row when equal, or elſe the tenth hill ; that the ſame 
& have been left ſtanding with the hop binds uncut, and that 
« the impropriators, &c. have always had convenient time to 
come and cut the ſaid binds and pick the hops upon the 
grounds; and it further appearing to the Court that if the 
« 9wners of the hops ſhould take down the poles and cut the 
« binds of the ſaid tithe hops when they cut their own, the 
tithe of hops would be much prejudiced and made worth 


« little or nothing, it being the nature of hops to be ſpoiled if ; 


{they lie twenty-four hours on the ground before they are 
picked. and it being impoſſible for the impropriators, &c. to 
© have perſons to pick the tithe hops of the whole pariſh, who 
generally pick together, and have very great quantities, before 
% they are ſpoiled, in cafe the pariſhioners ſhould cut the binds 
& of the tithe hops when they cut the other nine parts; wwhicb 
allo, ſage, and practice, the Court declares to be reaſonable 
® ang fitting to be obſerved ; and in caſe there was not any 
«{uch uſage, the Court being of opinion and ſo declaring 
* that tithe hops ought to be paid in kind, viz. the tenth part 
* of the whale after picking.” The decree then proceeded to 
etjoin the defendant to account, he not having ſet out his 
tithe according to the uſage. The defendant in the preſent 
cale called no witneſſes, and the jury gave a verdict for the 
plaintiff with 1s. damages; adding that they thought them- 
leres bound by the evidence to find for the plaintiff, but that 
they could not approve of the mode of tithing by every tenth 
hill. A rule was obtained calling on the plaintiff to ſhew 
cauſe why the verdiEt ſhould not be ſet afide and a new trial 
tad, and cauie having been ſhewn, Lord KENTON, Ch. J. 
It has been ſaid in the argument that the manner of tithiug 
on which the plaintiff inſiſts, is not only the moſt convenient, 
but that it is the only one in which juſtice can be admini- 
iced to all the parties: but that is contradicted by the jury 


intli; cafe; for though in general it is ſuppoſed that the opi- 


005 of laymen are not tavourable to the rights of the 
ergy, the jury who tried this cauſe ſaid in expreſs terms 
that the mode of tithing relied on by the plaintiff would 
be open to much injuſtice. In the caic of Halton v. Iyers 
ie. par. Ca. 99. 3 Bur. Ec. L. 450. in the Court of Ex- 


chequer affirmed in the Houſe of Lords: it was held that 


d ought to be picked and gathered from the binds before 
de tithable, Bat it has been contended that, though 
: | | ſuch 
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whole tithe, where the perſon paying does 
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fuch be the common law mode of tithing hops, the uſage ix 
this pariſh differing from it, is good in point of law. In order 
to prove this ſome caſes have been cited, and among the reſt 
one relating to the tithe of corn, 1 Leon. 99. where it is (aid 
that the tenth part of the land ſhould be ſet out for the tithes: 
but by reading to the end of that caſe, it appears that ſuch x 
cuſtom cannot prevail, for Mray, Ch. J. there ſaid, that the 
cuſtom was againſt reaſon and fo void (1). That there may 
be a particular mode of tithing in particular pariſhes, a mu; 
decimandi is perfectly clear: but the plaintiff's counſel cannct 
ſtate one ſingle caſe where a cuſtom has been held to be good, 
by which the party paying tithes can be excuſed paying a 
part only of the tithe and ſubſtituting nothing elſe in lieu of 
the remainder. There may be a cuſtom to pay leſs than the 

5 omething in lieu 
of and as a compenſation to the parſon for the reſt ; as in the 
inſtance of corn. By common law the tithe of corn is pay- 
able in ſheaves and not in ſhocks :; but if the farmer adds his 
own labour and takes care of it until it is made into thocks, 
he may by cuſtom be excuſed by paying only an eleventh or 
twelfth part of the corn; but in ſuch caſes the labour of the 


farmer added to the quantum of the tithe taken is conſidered 


to be an equivalent for the full tithes, But in no caſe what- 
ever can the farmer be cxcuſed by paying a part for the who's 
of the tithes where he does or pays nothing in lieu of the relt, 
In the caſe of hops it was determined in Walton v. Tyers that 
a tenth part of the hops, after they are ſevered from the binds, is tn 
be paid to the owner of the tithes, But it is now ſaid that the 


hops are not to undergo that proceſs before the tithes are pay- 


able, for that it is ſufficient for the farmer to ſet out the tenth 


Tow, or the tenth hill, before the hops are gathered. Now, 


independently of the above deciſion, and conſidering onlv the 
convenience and juſtice of the caſe, the propriety of that 
mode of tithing may well be doubted. Hops require much 
rare and cultivation; and if it were See for the farmer to ſi 
out a tenth row er tenth hill, perhaps the ⁊uhole avould not be cultt- 
vated in the ſame way, and leſs care would be beſtoaued on the tenth 
row than on the other nine. Then it was argued, that the 
tithe owner did not even know the extent of his own rights, 
for that he was entitled to the tenth bind as well as to the tenth 
part of the hops. But in the caſe above mentioned of alten 
v. Tyers the contrary was determined; and this bears ſome 
analogy to the caſe of hay and clover; the tithe of hay is à 
great tithe ; that of clover feed is a ſmall tithe ; and fome 
years ago a diſpute (2) aroſe between the impropriator and 
the vicar reſpecting ſome clover that was left for ſeed, the 
rector claiming the clover with the talks ; but the Court o 
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AY 


(1) 1 Leon. 99. 2 P. Wrms. 569. 
(2) Vid. Wallace v. Pain, Com. 633. 
| Exche quet 
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Exchequer was of opinion that the rector was not entitled to 


* che ſtalks, and that the vicar was entitled to the tithe of the 
ce clover ſeed as a ſmall tithe, The only ground that could 
el raiſe the poſſibility of a doubt in this caſe is, that there may 
ad have been a real compoſition in the pariſh prior to the reſtrain- 
88: ing and diſabling ſtatutes: but no evidence of ſuch a compo- 
1 ſuuon appears. A real compoſition for all ſmall tithes in the 
le xriſh may be extended to hops as well as to other ſmall tithes. 
= And though no wriiten inſtrument can be produced ſhewing 
ſus the agreement, every favourable intendment is made in theſe 
of caſes, where the facts warrant ſuch an intendment. But if f 
of this were an agreement to pay a part only of the thing itſelf, 4 
g it cannot be ſupported as a compoſition : there muſt be a guid 41 
of pro qu, which the party may be able to deſcribe to the Court. $4 
i In Siderfin 443. Mr. J. Twy/den ſaid it was not then ſettled j 
= whether hops were tithable by the hill, the poll, or the buthel : j 1 
hs but that has been ſince ſettled, and we are now enabled to 15 
2 declare what the law is on this ſubject; and one part of that R 9 
n caſe is of importance as applicable to the preſent, for there it 1 
5 was ſaid by the Court that there could not be any cuſtom 19 
1 reſpeting hops, becauſe they were of modern introduction; | 
5 ſo that there cannot be a modus decimandi for hops only. — 0 
5 Therefore the verdict given for the plaintiff muſt be ſet aſide 16 5 
7 and a new trial a in order that he may have an oppor- 10 
: tunity of proving (if he can) a real compoſition: the evidence 4 
: given upon the former trial is not ſufficient to repel the com- 1 
a mon law right, which is in favour of the defendant.— The | 15 
. other judges agreed, Rule abſolute. | 
| 


Upon the ſecond trial before a ſpecial jury a verdict was Knight v. Halſey 
found for the defendant, under the direction of the judge, to in error, dom. y 
which direction a bill of excepiions was tendered; and judg- ry Fees 7 3/1 
ment having been given in the king's bench for the defend- Tea ; [ 
am, the plaintiff brought a writ of error in the Houſe o 
Lords, and having annexed the bill of exceptions to the re- | 
cord, and aſſigned the common errors, ſubmitted that the judge _ 6 1 


ment below was erroneous, and that a venire facias de nouo 


ſhould be awarded, for the following among other reaſons:— 1. 4 
Although the common law does in general preſcribe that there if 
ſhould be an uniform mode of ſetting out tithe, where no par- k | 


ticular mode of ſetting out is eftablithed by cuſtom, yet the 16 


cuſtom of a particular place may authorize or require a dif- ry 
ferent mode from that in general preſcribed by the common 1 
law, if ſuch cuſtom be in itſelf reaſonable. And it has never TH 
yet been decided, that the mode of ſetting out tithe of hops by ot 

the tenth meaſure, as contended for by the d-fendant in error, k | 


I the only legal.mode of ſetting out ſuch tithe, nor 1s the par- 
ticular mode contended for by the plaintiff in error unrea- 90 
ſonable. 2. It has been determined, that the tenth land of 5 
grain may be ſet out ſtanding for the tithe of grain, Stebbs v. | Cy 
Gredluck, Moor. 913.; and in Hide v. Ellis, Hab. 250. it is | 


tacd as coming from the Court, that in many places they 
| | ſet 
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fet 6ut the tenth acre of wood ſtanding, and ſo of 5:4 


3. The evidence in the former cauſe of Chitty v. Raus 
and in the litigation between the preſent parties, is uniform 


ſhew, that in the pariſh of Farnbam the tithe of hops, wie 


ſet out, was ſet out by the tenth row, if equal, or el{e (1; 
tenth hill. How long that cuſtom or uſage had actually ge. 
vailed, it is not now poflible to make out; but if it was gt 
an immemorial cuſtom (which is not ſo devoid of foundation 
as has been generally ſuppoſed) it might at leaſt have hal its 
commencement at a time when it was competent to the recti 
and vicar, with the conſent of the patron and ordinary, 0 
make a binding agreement that the tithe ſhould be ſet out in 
the way it has been. It was on ſuppoſition of ſome agree. 


ment ſo made, accompanicd with the uſage, that the cour, cf 


Exchequer, in the ſuit inſtituted ſome time ſince by the victr 
claiming the tithe of hops planted in fields, adjudged rhe tir: 
of hops to belong to the rector, though the vicar took tho 
in the reſt of the pariſh, 4. The evidence advucei by e 
plaintiff in error proves two eſſential things: Firit, That the 
tithe of hops may be ſet out fairly by the tenth row or hl, 
and, ſecondly, That the obliging the occupiers of lasch in 
Harnham, (where hops are, in the picking of them, manage! 
in a peculiar manner) to ſet out the tithe of the hops by mez- 
{ure would be difficult, attended with additional expence and 
great delay, and very injurious to the hops themſelves, and 
materially affect their prices when ſoid. $5. The prior caſe, 
of Gee v. Perch (1), Bliſs v. Chandler, (2), and IWaltn u. 
Tyers (3), were totally different from the preſent ; and the 
defences were in them all fo unfounded, and the manner in 
which the defendants themſelves had before ſet out their tithes 
was ſuch, that the Court could not do otherwiſe than decres 


an account of the tithes as having been ſubtracted ; an! ny 


one of the caſes made it neceſſary for the Court to declare, 
that, by law, hops were to be picked before the tithes weile fet 
Hut. Tux DFEXDANT IN ERROR ſubmitted that the direc- 
tons of the judge were right and according to law, and that 
the verdict aud judgment ought to be affirmed for the following 


amongſt other reaſons: 1. That the common law rule to: 


ſetting out the tithe of hops, in many inſtances, hath been 
determined, and more recently. after the moſt ſolemn argu 
ment, hath been adjudged, and is now clearly ſettled, tha! 
the tithe ſhall be ſet out by meaſure, after the hops are picked 
from the bind or ſtein ; for that hops are not tithable until 
after they are picked, at which time, but not before, ihe 
tenth part is ſeverable from the other nine parts. 2. 10 
the validity both of a Leg decimandi being a compeniation 
which mult have originated prior to the time of legal me- 
mory, and alſo of a compoſition real being a compenfation 


——_— 


"£1 Vin. Aer. T;jmes, X. pl. 3. in margin. 
(2) Sec Vin. Abr. allo, Burn, Eccies. Law, Tithes. 
(3) Burn, Eccles, Late, and Brown, P. C. gg. ih 
f Wn 
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which may have originated ſince that era, bat not after the 
{raining ſtatutes paſſed in the reign of Queen Alizabetb, a 
egnlideration or guid pro quo is indiſpenſably neceſſary. A 
compenſation, be it either anc.ent or modern, whereby part 
of che thing is given in lieu of the whole, or whereby a thing 
b civen in a leſs perfect ſtate than the law enjoins it to be 


* 


given, unlefs ſomething be added to make it equal to the value 
o the real tithe, carries internal evidence to deſtroy itſelf, 
and is conlidered as being rank and therefore void. The 
compentation here contended for by the plaintiff in error, 
whether commeneing in ancient or modern times, whereby 


nothing more than the ter.*1 part of the hops before picking. 


to be given, without adding any thing to make it equal to 
e greatly advanced value of the real tithe, which the law 
enjoins ſhall be ſet out after picking, or tor the conſiderable 
colts of the occupier in bringing the article into the more per- 
{> tate, and to the benefit of which the tthe owner is by 
| lay entitled, clear of all expence, muſt be felo de fe, and as 
being rank is void. 3. A cuſtom mult be preſumed to be as old 
s the time of legal memory; and, when that preſumption 
5 refured by any circumſtance that thews it could not have 
:xitted during the whole of that period, the cuſtom is de- 
tiroved, No mode of tithing hops can have exiſted from the 
ume of legal memory, becauſe the cultivation of hops within 


he kingdom is of a date long ſubſequent to it, and of this 


al the courts of JI/e/tninfter-halt have taken judicial notice 


ind in conſequence have uniformly decided againſt all cuf- 


ums that ever have been attempted to be ſet up relative to 
de tithing of hops. 4. The mode of tithing contended for 
by the plaintiff in error cannot be ſupported as a local cuſtom 
vecultar to the pariſh of Farnham ; becauſe, beſides the evi- 
lence wich the records of the judgments of courts of law 
furniſh; againſt its antiquity generally throughout the king— 
dom, it is Rated on the bill of exceptions that the introduc- 
don and nrſt cultivation of hops within the parith and rec— 
tory of Farnham is, with reference to the time of legal 
memory, modern, and within the time of memory. 5. Not- 
whianding the evidence adduced by the plaintiff in error, 
"cle facts cannot be denied—that the hops on different hills, 
5c as in different rows, are fo uncqual both in quantity 
and quality, that the tenth of either of them bears no pro- 
P7tion to the tenth of the whole produce; that tithing by 
ie Hill or row is liable to great frauds ; that taking the tithe 
by ether of theſe modes would in all caſes be very incon- 
\ttent, and in many quite impracticadle z whilſt, on the 
(cher hand, the fairneſs, convenience, and juſtice of ſetting 
"it the tithe by meaſure, afier picking, in experience have 
deen fo tully proved, as to render this mode of tithing part of 
e common law of the land, 6. A cuſtom to ſet out the tithe 
v5 the tenth row, if equal, or by the tenth kill, if unequal, 

ought 
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ought not to have been permitted to be proved in this cauſe; 
becauſe the plaintiff in error has not, in his declaraiq, 
ſtated, that there was any ſuch cuſtom, or that he had ſet out 
his tithes, which are the ſubject of his complaint, according 
. 2 
to any ſuch cuſtom, and therefore the exiſtence f ſuch cy. 
tom could have no relation to the matter in iſſue between the 
parties. This caſe was argued on February the 2t! and 25th, 
After the argument, THE QUESTION put to the judges was, 
WHETHER the direction to be given to the jury ought to 
have been, to find for the plaintiff, or for the defendant? The 


judges defired time to conſider of their opinions; and on two 
| ſubſequent days delivered them ſeriatim, there being a differ. 


ence upon the bench. Xccte, J. was of opinion, tat the di. 
rection ought to have been in favour of the plaintiff; and 
Chambre, baron, Le Blanc, J. Lawrence, J. Thompſon, B. 
Gree, J. Heath, |. and Dacdenald, Ch. B. held that it was 
righily given in favour of the defendant.— The courſe of ar. 
gument purſned by the judges who thought the direction 
right, was to the following effect: The right of the parſon 
to this tithe in kind accrues on the act of ſeverance ; his right 
to take the tithe accrues when the titheable matter, after ſe- 
verance, is in the earlieſt ſtage of the courſe of huſbandiy ap- 
plicable to it, in which the tenth part may be viſibly diftinguiſh- 
ed from the other nine. What ſhall be deemet a ſeverance 
muſt depend upon the nature of the matter to be ſevered, 
But no other mode of ſeverance in the caſe of titheable mat- 
ters of annual increaſe has been judicially recognized, except 
that of ſeverance from the ſoil, and ſeverance trom the parent 
tem. The fame principle that requires fruit and leeds to 


| be ſet out, after they are gathered or collected, by meaſure or 


weight, muſt require hops to be tithed in the ſame manner, 
after being picked or gathered from the plant. The flower 
of the hop is the ſole object of the cultivation of that plant, 
and it not only is, but neceſſarily muſt, to preſerve its qua- 
lity and value, be picked and gathered upon the ſpot. It 
ſeems difficult to diſtinguiſh the caſe of hops from peale 
plucked by the hand for the uſe of man, as the phraſe 35 
trom the bind of the plant, or from the beech maſt, and 
acorns pulled from the trees. Hops are, in truth, the tiv1t 0 
the plant, as much as the pod of peaſe. Upon principle, 
therefore, the mode of ſevering and ſetting out the tithe of 
hops contended for by the plaintiff in error is not that whicl 
the law requires, Although there was a time when it was 
doubtful what the common law principle of ſevering and 
ſetting out this tithe was, the point is now ſettled even in the 
laſt reſort. The firſt caſe is in 1 Roll. Abr. C44. Ut: Di 


mes (V), pl. 3. 14 Tac. 1. where it is ſaid, A man may let 


out his tithe of hops before they are dried.“ The ſtage of 
huſbandry immediately preceding the drying is the picking 
eonſequently it was not then doubted, that they mult be . 
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yered by picking before they are ſet out. In 1672, in the 
| cafe of Crouch v. Riſden, 1 Sid. 443. Twyſden, J. ſaid, that 
it was uncertain whether they ought to be tithed by the hill, 


the pole, or the buſhel, This proves nothing — 
on the ſubject, but only that he did not conſider the ſubje 

zs having received any determination which aſcertained che 
gencral rule of law upon the point. About twenty years 
after this obſervation of Tauyſden's, the queſtion came under 
conſideration in the caſe of Chitty v. Reeves, viz. in the year 
1687. The Court there pronounced the rule of the com- 
mon law, by declaring, that in that caſe, the tithe of hops 
oupht to be paid in kind, which they explained to be the centh 
part of the whole after picking, The expreſhon of paying 
it in kind, is fomewhat ſingular, and moſt ſtrongly im ports 
that any other mode would be a fort of ſubſtitution for the 
tithe itſelf, In 1698, in the caſe of Gee v. Perch, the cuſtom 
alleged of paying ten ſhillings an acre, was declared by the 
Court to be a bad cuſtom ; and in the abſence of any good 
cuſtom an account was decreed of a tenth pert of the value 
of the hops, when the ſame were pulled from the bind or 
ſtem : and the reaſon is there added, at which time the tenth 
part is ſeverable from the nine parts, and the tithe by. law 
payable,” In a ſubſequent ſuit in 1994, by the adminiſtra«= 
trix of Gee, the plaintiff in the former action, againſt the 
ſame detendant, 1 Wed, 436. the ſame doctrine is laid down 


by the Court; and this cale is the ſtronger to ſhew the ne- 


city of picking the hops, becauſe the defendant did*not in- 
hit on ſetting out the tithe by the tenth row or hill, but had 
cut down ten hills together, and ſet out the tenth of the whole 
quantity, both hop and bind, thereby giving the fMthe-owner 
bis full proportion. Again, in 1720, Þlifs v. Chandler, the 
Court declared that hops are not titheable until they are 
picked; and that the tithe thereof ought to be paid in kind 
by the buſhel, namely, every tenth buſhel of the whole, after 


picking. The ſame rule prevailed in the two ſeveral caſes 


of Sneed v. Unavin, in 1740 and 1752. Laſtly, In Walton v. 
Tyers, decided in the Houle of Lords, in 1753, 5 Brown, Parl. 
(/ 9g. where the defendant inſiſted on ſetting out every tenth 
lull, and cutting the bind; and on the other hand the plain» 
tft demanded every tenth buſhel when picked; it was de- 
cared, that the mode inſiſted on by the defendant was im- 
proper; and further, it was affirmatively pronounced, that the 
ie ought to be ſet out after the hops are picked from the 
bind or ſtem. From this ſeries of authorities, which is not 
mpeached by any thing to be found in the books, or by any 
ing to be drawn from the nature of the caſe, it ſeems com- 
pletely ſettled, that the ſeverance of the tithe of hops muſt be 
by ſeparating the fruit from the ſtem. Seeing then what is 
tne general rule as to ſevering the hops and ſetting out the 
ithe thereof, we may proceed to enquire, Whether any ſuch 
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Titbes. 
uſage as chat which has been ſet up by the plaintiff in errcy 
can be ſupported conſiſtently with the rules of jaw? The 
uſage ſtated amounts to this, that the occupier ſhah, at his 
diſcretion, leave for the rector the tenth part of the hops, not 
ſevered, as we have ſeen that the common law principle re. 
quires; but in a ſtage of the huſbandry of this article, hon 
of that in which he is entitled by law to receive it, and that 
without compenſation. This is preciſely the fame thing in 
principle as if it were contended that the rector, by cuſtom, 
ſhould receive a leſs quantity in that ſtage of hufbandry, 
when it is by law to be ſet out, than he is entitled to; for 
abridging the quantity of the tithe, and caliing upon the rec. 
tor to incur expence, when he is not by law obliged ſo to do, 
come to the ſame end, ſince both equally reduce his profi. 


The queſtion then is, Whether the uſage contended for be 


good and available in law? Now there are three diſtinct 
things, beſides the rules and principles of the common lau, 
that control the right of tithes, viz. cuſtom, modus, and real 
compoſition. "Theſe three reſt on different foundations, the 
confounding of which has introduced much of the perplexity 
and difficulty which have ariſen in this cauſe. Cuſtom, in 
reſpect of ptædial tithes, chiefly regards the manner of ſetting 
them out. It muſt be immemorial; it requires no equiva- 
lent; it is to be preſumed coeval with the original payment 
of tithes, or endowment of the pariſh church, provided it be 
not ſubject to fraud; for it never can be preſumed that the 
Lord of the manor, at the time of endowing the pariſh, 
meant to ſtipulatè for ſuch a mode of ſetting out the tithes 
as would defeat his own endowments. Hence come the dif- 
ferent modes of tithing the ſame article in different pariſhes, 
In ſome places the modes of hutbandry, in others the fervor 
and zeal of Chriſtians in the early ages, gave an advantage 
to the parſon. When the lords of manors confecr.ted thei 
tithes to any church, as they might have done before the 
ſecond council of Lateran, prubably they expreſſed, in the 
conſecration, in what manner the tithe ſhould be paid. 
Ciijus oft dare, ejus gt diſponere. Sec Selden's H. Yory of Tithe:, 
The payment of tithes was at firſt voluntary, and of impet— 
fect obligation. Afterwards, indeed, it was enforced by papal 
bulls, and by deerces of councils: but the canonitts in all 
ages admitted that the cuſtom of tithing was to be obſerved 
in every pariſh. LCZrinwcid's Provinciale De Decimis. Mo- 
dus and real compoſition differ from each other in nothing 


more than in their origin. Modus muſt have exiſted from 


time immemorial; compoſition real muſt have been made 
before the diſabling ſtatute of the 13 Elix. But both modus 


and real compoſition muſt be ſubſequent to the original 


endowment of the church, inaſmuch as they control ih 
and are founded on the conſent of the parſon, patron, ap 


ordinary, Now the uſage of tiching hops inſiſted on 1 11 
I PLAIN! 
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plaintiff in*error, cannot be referred either to a cuſtom or to 
: modus, becauſe the cultivation of hops was introduced 
within the time of legal memory. Whether the plant be 
indigenous or not, we are informed by many caſes which 
occurred at a great diſtance of time from the preſent day, 


that its cultivation for uſe is modern; and, indeed, the evi- 


lence in the preſent caſe ſtares, that in the pariſh of Farnham, 


and elſewhere in-the kingdom, hops are, © with referenee to 
| the time of legal memory, modern and within time of me- 
mory;“ and it was almoſt conceded at the bar, that as a euſ- 
tom which muſt be immemorial, reaſonable, and certain, the 
ulage contended for could not be ſupported, although it ap- 
pears to have obtained a conſiderable time prior to the laſt 
hundred years, during which the pariſh has been under com- 
noftition. In Crouch v. Riſten, 1 Sid. 443. the Court refuſed 
to grant a prohibition upon the ſuggeſtion of a modus for 
hops, declaring that they would take judicial notice that hops 
were not of ſufficient antiquity to become the particular fub- 
ect of a modus, though hops, as well as other matters of 
novel introduction, might be included in modus for ſmall 
tithes in general. This caſe aroſe a conſiderable time before 
that of Chitty v. Reeve, which was decided in 1687 ; and after 
the caſe of Chitty v. Reeve, the ſame point was again de- 
termined in 1698; for in the caſe of Gee v. Perch, the de- 
tendant having ſet up a modus of 10s. an acre for hops, the 
Court declared the cuſtom void in law; and according to a 
ſhort report of the ſame caſe, from a manuſcript of Ld. Ch. 
B. Dodd, in Rayner on Tithes, p. 87. the ſecond reſolution 
is, * that no modus can be for hops, being a late thing. So 


Lord Ch. B. Comyns, in his judgment in Wallis v. Payne, 


Cm. 638. conſiders it as ſettled, that hemp, line, ſaffron, 
hops, and tobacco, are new things, and as ſuch to be ranked 
ith matters of a like nature, as ſmall tithes. But it was 
contepded, that the mode of ſetting out the tithe of a matter 
newly introduced with a reference to the time of legal me- 
mory, and which mode was poſſibly coeval with the intro. 
euction itſelf, might be good, as being reaſonable, and that 
this was actually fo by utage in other caſes. To this it ma 
be anſwered, that a cuſtom of tithing, like every other ul 
tom, muſt be conformable to what is required by the common. 
law; and that reaſonableneſs or fitneſs will not alone dif- 
penſe with other ingredients which neceſſarily enter into the 
cehnition of a cuſtom. It would be repugnant to every 
principle of law, to hold that an obligation created by the 


general law of the land could be avoided within particular 


limits, by the immediate effect of a contrary practice of ſixty 
or ſeventy years in that diſtrict; or according to the argu- 
ment at the bar, that there ſhall be a rule of law which is 
only to take place when there has been no practice to the 
dontary. Immemoria), reaſonable uſage may, indeed, los 
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cally ſuperſede the common law, and introduce a different 
rule; but the common law cannot be different at Farnban 


from what it is in Kent or in Eſex, or in other places. [t 
muſt be the ſame in all places, otherwiſe there is no rule of 


the common law at all. In ſupport of the uſage, the caſe of 
Chitty v. Reeve, was cited ; the proceedings and decree in 
whigh cauſe are to be found in 1 Wend, 25 1. This cafe de. 
ſerves particular examination. It aroſe in this very pariſh of 
Farnham ; the opinion of the Court was given upon nearly 
the ſame ſtatement of the practice of ſixty years before the 
ſtatute of ac. 2. that is to be found in this bill of excep- 
tions; and i, that opinion were well founded in point of law, it 
would diſpoſe of the queſtion in the plaimift's favour. A 
bill was filed by the adminiſtratrix of the leſſee of the tithes, 
for an account of the tithe of hops, ſuggeſting that the cuſ- 
tom in Farnham was to ſet them out in the manner contend:d 


for by the preſent plaintiff. The defendant, the occupier, | 


admitted that they ought to be ſet out by the tenth hill, but 
inſiſted that the growth of every tenth hill ought to be left 
upon the hill with the binds cut, and ſtripped from the pole, 
to be taken away by the tithe-owner to be picked elſewhere, 
Upon the evidence given in the cauſe it appeared to the 
Court, that the practice inſiſted upon by the defendant 
would, for the reaſons given, be deſtructive to the tithe ; but 
that to ſet out the tenth row, where the rows were equal, and 
when not, the tenth hill, and to leave it ſtanding, with the 
binds uncut, for the tithe, and for the impropriator to have a 


convenient time to come and cut the bind and pick the hops 


upon the ground, had been obſerved for above ſixty years. Th: 
cuſtom, uſage, and practice, the Court declared to be reaſonable and 

tting to be obſerved ; at the ſame time pronouncing the comm:n 
law obligation, of ſetting out the tithes in kind, to be as before nen- 


tioned. One is at no loſs to find out the reaſon why the de- 


fence was overruled; but it is not ſo eaſy to diſcover the 
ground upon which the Court could declare, that the cul- 


tom, uſage, and practice, alleged by the plaintiff, was reaſon- 


able and fitting to be obſerved; at leaſt, if by that language 


they meant to ſay (as ſeems to have been the caſe, though 


the decree is only for an account), that it was obligatory 
upon the tithe-owner, though it was e to the general 
ame breath de. 


clared. How they applied this cuſtom, uſage, and practice, as 


they call it, the decree gives us no information. T hey may 


have decided upon the effect of an uſage of ſixty years propri? 
vigore, and independent of the conſideration how far it might 
be evidence of ſomething further; they may have conjudered 
it as evidence of a legal, immemorial cuſtom ; or they maj 
have conſidered it as evidence of a Ae real. At any 
rate, the attention of the Court was not drawn to the 


general point, Mhelber either of the cuſtoms, ſet up by the par = 
a (1 
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bond Lave any foundation in low? The antiquity of either 


cuſtom did not come in queſtion, but only their comparative 
reaſonableneſs, and on that alone the Court determined. The 


authority of that caſe, therefore, does not weigh much in the . 


preſent, where the point as to the validity of any cuſtom 
upon this ſubject is directly made. The other caſe —_— 
relied upon, to ſhew that a practice of long ſtanding, althoug 

rot properly a cuſtom, may be conſidered as having the 
ſame effect, in the caſe of hops, is that of Sneyd v. Unwin, in 
1740, There the plaintiff inſiſted that the tithe ſhould be 


{et ont in the manner now contended for by the defendant in 


error. The defendant relied on an ancient uſage of tithing 
by the tenth pole or hill, after the binds are ſevered from the 
ground. The Court directed an iſſue, to try“ Whether 
the uſage was for hops to be tithed before they are picked 
from the ſtalk ?? From this it has been contended, that the 
Court muſt have been of opinion that ſuch an uſage might 
be good: but it is much too ſtrong a concluſion to ſuppoſe a 
court of equity pledged to any ſettle] opinion on a matter 
which, by directing an iſſue, it confeſſes may be more etfec- 
tually inveſtigated at law both as to the legal principles ap- 
plicable to the uſage proved, and as to the fact of uſage itſelf. 


tat a court of equity ſhould pauſe, and call for informa- 


tion upon thoſe heads for its own ſatis action, before it pro- 


ceeds to a decree, cannot, in fair reaſoning, furniſh ſuch an 


inference ; and perhaps the Court might be leſs ſcrupulous, 
having the decree of Chitty v. Reeve betore them, where their 
predeceſſors had been governed by an uſage. In Sneyd v. 
Unwin the verdict was againſt the cuftom. Whether that 
aroſe from the party upon whom the athrmative lay, failing 
in his proof of the uſage having long ſubſiſted, or from the 
direction of the judge upon the effect of the uſage ſuppoſe 
ing it proved to be of long ſtanding, we have no means of 
knowing with certainty ; but it is reaſonable to ſuppoſe 
that the ſame uſage would not have been ſet up twelve years 
afterwards, namely, in 1752, unleſs ſtrong evidence had been 
given of it in the firſt cauſe; and the declaration of the Court 


in the ſecond cauſe ſeems to countenance an opinion, that 


the invalidity of the uſage in point of law might have been 
the ground of determination, ſince the Court declared that 
the method inſiſted on © was not the legal method of tithing 
hops, but that they ought to be picked or gathered before the 
fame are titheable, and decrecd an account accordingly. The 
only juſt inference which can be drawn from that caſe is, 
that the court of equity did not think proper, any more than 
mother court of equity in the preſent caſe to determine upon 
a matter of cuſtom, without the aſſiſtance of an inveſtigation 
of the facts viva voce, and of the law which thould reſult there- 
from, The uſage inſiſted ” by the plaintiff in error appears 
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# alſo to be defective in reaſonableneſs ; for it is ſtated in g Wy 
| bill of exceptions, that the occupier is to leave the tent}; g ot 
| if equally planted, or the tenth ill it unequaily planted, } ig f 
4 mode of tithing, therefore, is more open to fraud than that Ie 
1 preſcribed by the common law, ſince the planter has it in lis as 
4 power to determine which ſhall be the tenth row or hill, and 0 
E accommodate his cultivation accordingly,and as many hills are th 
i wenk and many die, and he can begin to ſet out from what wu 
#1 part he pleaſes, it would require very little contrivance ſo to ſet wy 
#2 them out, that the hills allotted to the parſon ſhould be thoſe ” 
4; which are weak and blighted, This is not merely an open. ir 
# ing, but an invitation to fraud. Authorities however have a 
#4 been reſorted to, to ſhew that ſuch a mode of ſcit ng oui ” 
17 tithes has bcen conſide red as reaſonable, and may be good by Ju 
Ft cuſtom; and tor this purpoſe. the cafe of Szebbs.v. Goodlucl, ho 
4 Mac 912. 1 Leon. go. has been relied on. According to the by 
1 report in Mar, the parſon, as he alleged, was to have cyery fr 
A tenth land for tithe of corn, beginning with the land next the bs 
of church; and the occupiers, knowing which of the lands all 
4 | would be the parſou's, neglected to till, ſow, and manure fa 
. them as they did their own ; for which fraud the parſon ſued th 
i for tithe in kind, that is, every tenth ſheaf, in the ſpiritual tha 
3 court; but the court of king's bench granted a prohibition, $09 
be, becauſe the parſon's remedy for the fraud was at common 17 
A | law. According to this report, it does not appear that tlic of 
. validity of the cuſtom was at all taken into conſideration, but ler 
1230 | only that the parſon having ſued in the ſpiritual court, and ha 
1 having ſtated a fraud as the only ground on which his ſuit 5 
9 | there was founded, was told that his remedy was at common pal 
= law, and therefore a prohibition was granted. But in by 
5 the report of the ſame caſe, in Leonard, the reporter ſtates lu 
1 that the opinion of Miray, Ch. J. was that the cuſtom was Gr 
© againſt common reaſon, and void; but that if it were a good ® 
3; cultom, then that the parſon ſhould have his ac ion on the caſe 4 
W! at common law. Nothing more ſeems fairly to be collected 4 
? 1 from the two reports, than that the Court decided, that at ber 
BY all events the fact of fraud thould not be tried in the ſpiritual fac 
Fl court, the chief juſtice expreſſing his opinion as to the cuſtom, ter 
1 from which no one is ſtated to have diſſented, The diaum ry 
} of Lord Hobart in Hyde v. Ellis, Hab. 250. is the only other ue 

N authority cited to the fame effect. The poiut immediately oy 
in judgment in that caſe was, Whether carrying the firlt H 

_ crop of hay into the advanced ſtate of tedding, and putting e 
1 it into wind-rows, might be a compenſation tor exempting pli 
. the ſecond crop from payment of tithe? and it was deter- 
mined, as it has often been ſince, that it might. By way 0 x, 


aſlimilation to the caſe then at bar, the report ſtates his lord- 
thip to have faid, that at divers places they ſet out the tenth FI 
> acre of wood ſtanding, and fo of graſs. It mult be _—_—_ 
| | a 
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what the law of tithes was not ſo well aſcertained in the time 
of Lord Habart as it is at preſent, and many opinions then 
fuuated upon matters which have ſince been ſettled. With 
reſpect to wood, indeed, if it were titheable only by cuſtom, 
2s it was at that time ſuppoſed to be, the tithe-owner could 
only have taken it in the way that cuſtom gave it to him. But 
the propoſition as applied to graſs, or any ſubject titheable by 
che general law, is not warranted by auy deciſions ancient or 
modern, but is contrary to the courſe of them all, There 
muſt in all caſes, and without any exception, be a ſeverance 
from the freehold, ſo that what was part of the inheritance 
may become a chattel and veſt-d in the parſon. If this 
were not the caſe, the ſpiritual court would be ouſted of its 
juriſdiction, for it can hold no plea of what relates to the free- 
hold. In all the books, indeed, tithes are called lay chattels; 
but till ſevered they are not ſo; they ſtill remain parcel of the 
freehold, ſo that ſeverance is eſſentially neceſſary. That a 
particular piece of wood-land, or meadow-land, ſeparately 
and immemorially enjoyed by the pat ſon, may be a compen- 
ſation for tithe of wood and hay, is undoubted; but no au- 
thority except the dictum above mentioned is to be found, to ſbeau 
that the leaving a tenth of any titheable matter unſevered can be 
god by cuſtom. The caſe of Stedman v. Lye, MH. 11 V. z. 
1 Lord Raym. 504. is ſtrongly in point. In a ſuit for tithe 
of hops a modus was ſet up, that if the parſon fend his 
lervant, &c. to pull aliguam partem lupulorum, he ſhould 
have the tithe of them, &c. But it was agreed by the Court 
to be “an ill cuſtom, becauſe it drives the parſon to more 
pains than the law requires to entitle him to that which 


by law he ought to have in the ſame manner without 


ſuch pains.” The obſervation of Mr, Juſtice Twy/den, in 
Crouch v. Riſden, ſeems to have a contrary tendency to that 
which was contended for by the plaintiff in error. When 
he obſerves that the legal manner of ſetting out the tithe of 
hops, whether by the hill, the pole, or the buſhel, had not 
been ſetiled ; he muſt be underſtood to ſay, that in point of 
fact the tithe had been ſet out in theſe ſeveral ways in dif- 
terent pariſhes, but which of them was the legal way had 
not been then determined. Had he conecived that the prac- 
tice which had long obtained in each particular parith, could 
conſtitute the legal mode in ſuch pariſhes reſpeCtively, it is 
probable that he would have ſo ſaid; but it ſeems plain that 
he conceived ſome general rule, founded on principle and ap- 


plicable to all places, remained to be aſcertained : that gene- 


ral rule has ſince been aſcertained in the caſe of Walton v. 
Ders. The ground, however, upon which the plaintiff in 
error principally relied, was that of a real compoſition, which 
it was argued might have taken place antecedent. to the 13 
Elz,; but it is very doubtful whether the manner in which, 
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Cithes. 
or the time when, the tithe itſelf ſhall be ſet. out in kind, can 
be the ſubject matter of a real compoſition, but only of the 
diſcharge of tithe, In the Codex (1) it is ſaid, hat a com- 
poſition real is, where the incumbent together with the p.. 
tron and ordinary make agreement by deed, executed under 
their hands and ſeals, that certain lands ſhall be diſcharged 
from the payment of tithes in ſpecie, in contideration 9 « re« 


compence to the incumbent either in money or in fande d 


him and his ſi:cceliors for ever, or in ſome other thing for 
their benefit and advantage.” So Sir Simon Digge obſer; 
„ That which we Call a real compoſition is, where the pre. 


ſent incumbent in any church, together with the patron and 


ordinary, do agree under their hands and ſeals, or by fine in 
the king's cour:, that ſuch lands ſhall be freed an! o{charped 
of payment of all manner of tithe for ever, paying for an, 
nual payment, or doing ſome other thiug, to the cafe, pr, 
and advantage of the parſon or vicar to whom the titles dd 
belong (2).“ Indeed there are two requiſites to conſt.t:ir a 


real compolition, namely, that the tiche ſhall be di c ech 


and that a compenſation ſhall be given. Are theſe reuilites 
to be found iu this vizge? That the tithes are noc diſcharged 
muſt be admitted, Where then is the compenſatien? It 
was faid that the parion was to have the binds ; buf the 
plcadings do not give them to the parſen; and if che, , 
they are of no worth or value. It is obvious that n this 
caſe the parſon is io give up the benefit of having the hops 
picked for him, and to do it for himſelf at a gre: expence, 
and in an inconvenient manner, For this he receives no- 
thing: for according to the evidence, he is only to have wwe 
privilege of coming upon the land, of cutting the binds and 
2 the hops, and then carrying away the hops wien 
= ed. To this agreement it was argued, the parſon might 

ave been induced to accede in order to tempt the occupieis 
of lands to plant hops, and ſo give encouragement to a very 
expenſive cultivation, As to the inducement, if this wer? to 
be admitted as a compenſation, it would equally well eila- 
bliſh a cuſtom of tithing corn by ſetting out the tenth lauch 
or apples, by fetting out the tenth tree; becauſe, by a parity 
of reaſoning, it might be preſumed that the parſon hci out 
this favourable mode of tithing ſuch articles in order to tempt 
the farmers and occupiers of lands to employ their wood» 
lands or paſture in ſuch culture as might produce more be: 
neficial tithe to himſelf. In thort, it would make a good 
compolition or modus to receive one fifteenth inſtead of one 


tenth of corn; for undoubtedly in all caſes, the leſs that 18 
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(1) Gib/on's Codex, tit. 30. c. 8. p- 705. in nolts, ed. 1713. 
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taken for the tithe of any article, the more the occupier is 
excouraged to cultivate that article; and if this alone were 
ts be admitted as a ſufficient conſideration, the objection of 
want of conſideration would not lie in any caſe. If, there- 
fore, on the preſumption that the tithe had been originally ſo 
granted, or on any other ſuppoſition, this method of ſetting 
out tne tithe of hops might, by immemorial uſage, be ſup- 
ported, {till the argument will not apply to the preſent caſe, 


wh-ren no immemorial uſage can have exiſted; and if the 


tt owner at the fuſt introduction of hops had a right to 
|: tithe by meaſure, the objection remains unanſwered, that 


he compoſition cannot be good, becauſe he parts with that 


right without receiving any compenſation. Suppoſing, how- 
ever, that this can be the ſabje& matter of a real compoſi- 
tion. it will be right to examine the nature of the evidence 
po „icht tde compoſition is attempted to be ſupported. 
In ta, tae evidence is not appleable to a compoſition real. 
I co:13ſts wholly of uſage and is that ſort of evidence which 
is 2pp'icahle to a modus, hut has no reference to a particular 
Fre! of compoſition, Uſ:oe is in general a ground for pre- 
ſuming decds, even againſt the crown: yet in the particular 
inſtance of compoſition for titles, it is ſettled that where the 
fred cannot be produced, Tome evidence muſt be given re- 
ferring to the deed, or ihewing that it did exiſt, independent 
of mere w ſage. And the reaſon why this has been fo held, 
is ſtated i be, that if it ert othe wiſe the church would be 


defrauded, and every bad modus tuned into a good compoſt- 


tion. Hea:hcote v. Mainwaring. 3 Bro. Chan. Caf. 217. In- 
dee it may be collected from che year book 34 H. 6. 36. 
that the ancient iaw was, that an annuity ou on a real 
compoſition, in diſcharge of tithes, covid only be claimed by 
producing the deed of compoſition or by alleging an imme- 
morial preferi; tion. Ie prefuming a deed from long uſage 
is certainly a novel invertion of tis judges for the further- 
ance of juſtice.and the fake of perce, where there has been 
a long exerciſe of an adverſe right, For inſtance, it cannot 
be ſuppoſed that any man would ſaffer his neighbour to ob- 
ſtruct the light of his windows, and render his houſe un- 
comfortable, or to uſe a way with carts and carriages over 
his meadows for twenty years eſpectively, unleſs ſome 
7 had been made betweei the parties to that effect, 
of wich the uſ'ge is evidence But with reſpect to 
2 compenſation for tithes the ſane reaſon docs not ob- 
tain, becauſe temporary agreements are made and continued 
for the convenience of parties durirg a ſucceſſion of incum- 
beuts. There is no exerciſe of an adverſe right, which is 


generally deemed neceſſary to raiſe the preſumption, The 


deſt eviderice of an agreement for a real compolition having 


aCually taken place is the deed itſe f, but that can rarely be 


expected. 
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expected. In the caſe of Sawbridge v. Benton, Anſtr. 3% 
inſtruments were given in evidence which ſtrongly dend 
that ſuch an agreement muſt have taken place as they re. 
lated, with a reaſonable degree of probability, more particu. 
larly to ſuch a tranſaction than to any other; wherefore the 
Rt tlc was ſupported. Indeed it appears to hate 
deen invariably holden that ſome evidence muſt be adduce{ 
to ſhew that ſuch an agreement, tixough loſt, did once exif. 
Such was the opinion of the Court of Exchequer in the 
caſes of Robinſon v. Appletin, 4 Mood, 10. and Haves. 
Szwaine, 4 Wood, 3 13. and ſuch was the opinion of Lord 
Hardwicke in Rotherham v. Fanſhawe, 3 Ak. 628. In the 


preſent caſe there is wanting that which is indifpenſably ne. 


ceflary where a real compo'ition is to be preſumed, namely, 
mutual loſs and gain on the reſpective parts of the pariſon and 
occupier. Where the occupier has long retained that 
which by law he ought no to retain, and yields to the par. 
ſon that which by law he s not bound to yield; this mutu- 
ality of loſs and gain, acquieſced in for a great length of time, 
is ſtrong corroborating evidence of ſuch an agreement hay- 
ing been executed by the neceſſary parties: but where this 
mutuality is not to be found, the preſumption mult be that 
no agreement took place, whereby the parſon conſented, wii 
the permiſſion of the patrcn and ordinary, to forego his legal 
rights without any retribuion. The bare fact, therefore, of 
the parſon having been inthe perception of lets than what is 
due to him, or of that which is due in a leſs beneficial manner, 
is not of itſelf a ground for preſuming a real compoſition: 


and this was the opinion of Rolle, as appears in the caſe of 


the Earl of Hertford v. Lech, 8 Car. I. (1) where in ſtating 
what he conceives were the reaſons of the Court for holding 
that certain lands were mt diſcharged of tithes, he gives this 
as one, © that it ſhall not be intended that any real compoti- 
tion or conſideration was given for the diſcharge of tithe 
without ſhewing that ſpecially.” Such has been conſidered 
to be the law ever ſince. From this courſe of reaſoning it 


follows that the tithe of hops, by the principles of the com- 
mon law, is payable fran the true time of the ſeverance of 


this titheable matter, nanely, from the picking ; that no cuſ- 
tom or modus can apph to this any more than to many 
articles of modern introcuction; that no long practice, even 
though concomitant witl the introduction of the article itſelf 
can have the effect of a :uſtom or modus, and vary the legal 
principle by which the tihe is to be ſet out; that as a real 
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a (22 * 2 Dan, Ab. 612, tit. Diſmes (I.) pl. 2. Vin. Abr. tit. 1 
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compoſition, the mode of tithing contended for cannot be ſup- 
orted, ſince it does not fall within its definition; that if it 

did, there is in this cafe no evidence Whatever of the exiſt- 

ence of a deed of compoſition; that the uſage contended for 

would furnith to the farmer a temptation almoſt irretiſtible 

to cheat the parſon, and would ſubject the property of the | 

church to imminent peril, and therefore tht direction was | -* 4 

rightly given to the jury to find for the defendant, After | _— 

hearing the opinion of the judges, The Houſe, upon the mo- 

tion of the Lord Chancellor, reſolved that the judgment of 

the Court of King's Bench ſhould be affirmed. - 
The rankneſs of a modus for tithes, is a queſtion of fact Pyke v. Do. 

and not of law. This was a caſe from the court of Chan- ins. Hil. Ter. 

cry. The plaintiff Robert 1ſcac Pyke, as vicar. of Chew e 

Magna in the county of Somerſet, is entitled to all the tithes n 

of the pariſh of Chew Magna and the hamlet and chapelry of * -* 

Dundry (except the tithe ot {ome ancient demeſne lands called 9 

over-lauds), or to certain moduses for, the ſame and in licu 

thereof, The defendant Dowling is the owner and occupier 

of a certain farm and lands within the faid vicarage and cha- 

pelry or the tithable places thereof, and hath raiſed and kept 

many lambs upon his ſaid farm, “and ſets up a modus of 

two thillings and fixpence to be paid to the vicar of the 

vicarage aforeſaid on the 5th day of April in cach year, being 

Lach- day old ſtile, iu lieu of every tenth lamb in kind.“ THE 

QUESTION for the opinion of the Court was, Whether ſuch 

modus of two ſhillings and ſixpence for every tenth Jamb to 

be paid on the 5th day of April in each year, is a good madus 

or not? CR IA. Courts of equity, which are judges both 

of the fact and the juſtice of the caſe, may certainly over- rule 

a mods, where they ſee that the internal evidence againſt the | 

poflibility of its immemorial exiſtence is ſo ſtrong, that it 25 

would be nugatory or oppreſſive to ſend it to be tried by a yy 

jury. (And, by Blackflone, Juſtice, So it was done by Lord 

Herdwicke in Moore and Beckford, Hil. 1750, 24 Geo. 2. who 1 

ſaid he ſhould be aſhamed to fend a modus of 300. per ann. to ft. 

be tried by a jury, where the real value of the tithes was not „ 1 

above 601. and decreed for the plaintiff, the parſon, with 

coſts. So in Torriano. and Legge in the Exchequer, I-23. 

Geo. 3. Six ditferent moduses were over-ruled for being too 

rank, without directing an iſſue to try any of them.) But | :: 

when its goodneſs is referred to a court of law, we mult take 

it for granted that the fact of its having immemorially exiſted, 2 „ 

is admitted; and only contider what objections may be made — 

to it, in point of law, as for uncertainty, inequality, &c. The e 

Cour certified their opinion to the Chancery as follows ;— 

We have heard counſel on both ſides, and have conſidered 5 

* this caſe. And, as the caſe ſuppoſes the exiſtence of the : SY 

* us in queſtion from time immemorial, which we con- ' 

; Fo | cee 
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© ceive to be a queſtion of fact, we are of opinion that there 
does not appear any reaſon why this ſhould be conſidered a; 
« a void modus in point of law.“ 
Darby v. Cofens, Where a modus is pleaded in an eccleſiaſtical court, a pro- 
| Clerk; and Not- hibition may be granted at any time before final ſentence, and 
yo hay fame; à prohibition will be granted to a court of appeal, where 
37 Geo. 3. R R. it appears that they have no juriſdiction over the ſubject mat. 
1 Ter, Rep. 552. ter, even after they have remitted the ſuit to the court below, 
and awarded coſts againſt the appellant, and though the party 
applying for a prohibition appealed to that court. The 
defendant, who was vicar of Long Burton, in the county of 
Dorſet, in the year 1784, libelled both theſe plaintiffs in the 
eccleſiaſtical court of the dean of the cathedral church of 
' Sarum for tithes. The plaintiff Darby pleaded the following 
modus, or preſcriptive or cuſtomary payments, which he 
ſtated to have been paid immemorially, namely, 25. 10d. for 
the farm and lands called 3 ieee, 65. for a farm 
and lands called Hutchins (being the ſame eſtate for the tities 
of which the plaintiff was libelled), in lieu of all vicarial 
tithes, and tithable matters within and upon the ſaid farms; 
payable at Lady-day yearly. On the 2d of July, 1783, there 
was an interlocutory decree in the decanal conſiſtorial court 
of Sarum, that the anſwer of the preſent plaintiff to the third 


and fifth articles of the libel, which were tor agiſtment tithes, Ul 
and the tithes of the produce of the garden an orchard, was 0 
not ſufficiently full, and that the plaintiff ſhould make a fuller WW 
anſwer to thoſe articles. From this he appealed to the arches ha 
court of Canterbury, when Dr. Calvert, official principal of th 
the ſaid court, on the 11th of July, 1786, pronounced the th 
preſent plaintiff's anſwer to the third and fifth articles of the A: 
libel not to be ſufficiently full and explicit; remitted the cauſe Wi 
to the court below, and condemned the plaintiff in the colts by 
of the appeal. The plaintiff Nezley pleaded a ſimilar modus, in be 
lieu of the vicarial tithes for his lands: and, upon a decree th 
i the dean's court that his anſwer was inſufficient, he like- * 
wiſe appealed to the court of arches, where his appeal was ti 
diſmifled in the ſame manner as that of the plaintiff Darty, 1 


and he was alſo condemned to pay the coſts of the appeal. 

In laſt Micbaelmas term the yon Darb obtained a rule ap 
to ſhew cauſe why a writ of prohibition thould not iſſue to 

| prohibit the court Chriſtian of the Dean of the cathedral 

church cf Sarum from further holding plea of the matter there 

depending between the parties. The plaintiff Notley obtained ' 

a ſimilar rule for a prohibition to the court of arches, Caulc ne 

having been ſhewn againſt both theſe rules —CuR14. Before 

a party is entitled to a prohibition, it is incumbent on him to 

ſuggett what has been done in the court below. When that _ 
ſuggeſtion is entered on record, if it ſtate facts which are not 
true, the other party ſhould move to quaſh it: but if they wer. 
| | | impeaches 
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Tithes. 
impeached, the Court muſt take them to be true. Now this 
caſe ſtands thus; to a ſuit inſtituted in the eccleſiaſtical court 
the party pleaded a modus which covered the whole farm; he 


has pleaded it in terms that can admit of no doubt, And the 
only remaining queſtion muſt be as to the exiſtence in fact of 


| the modus pleaded; and that it was ſo pleaded below is not 


contradicted. Then if we judge on theſe proceedings, they 
will nat ſupport the arguments uſed by the counſel againſt the 
rules, that both the courts below held this plea to be bad in 
point of form; it is not ſufficient for them to ſay ſo, but they 
ſhould have ſhewn in what reſpect it was defective in form. 
It is not ſtated for what reaſon the courts below held the plea 


| to be inſufficient ; and as the plea is ſtated on the ſuggeſtion, 


it is right in point of form. Then it appears to us that a 
modus was properly pleaded to the'whole libel, which ouſts 
the eccleſiaſtical court of their juriſdiction ; and that is the 
ground on which this Court will grant a prohibition. It is 
not neceſſary for the party to apply in the firſt inſtance for a 
prohibition ; if he make an application any time before ſen- 
tence, he is in time : no other line can be drawn. The argu- 
ment which the counſel againſt the rule have uſed, namely, 
that the only object of this application is to prevent the 
defendant from recovering the coſts to which he is entitled 
under the ſentence of the court of arches, is no objection 
to our granting the writ : that argument was much relied on 
in the caſe of Whitford againſt Wilſon (1), where the parties 
had gone to a great length in the eccleſiaſtical court, before 
they applied to this Court for a prohibition : but the Court 
there ſaid, if the party came before ſentence, it was in time. 
As to the caſe cited from 2 Rolle's Abridgement, 319: n. 1. in 
which it is ſaid that no prohibition lies, if there be a remedy 
dy way of appeal, it relates only to thoſe caſes where the ſuit 
below was proper ; therefore it is not applicable here, for 
this is a caſe, where, though the eccleſiaſtical court had 
originally juriſdiction, yet when the modus was pleaded 
ey were ouſted of their juriſdiction. The prohibition is 
merely for the purpoſe of trying the modus; for the party 
applying muſt declare in prohibition, and if the jury find 
againſt the modus, a conſultation goes of courſe. An then 
tle eccleſiaſtical court will perhaps be juſtified in conſidering 
thecoſts in all the ſtages of the proceeding. With reſpe to 
the other rule for a prohibition to the court of arches : the 
ſuggeſtion ſtates that the proceedings are now depending in 
that court; for though a ſentence has been given, yet the 
coſts have not been paid, and they are now proceeding to 
compel payment of the coſts. Then they are in fact pro- 
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55 ceeding in this ſuit, And therefore a prohibition muſt gota 


both the courts. Both rules abſolute. And the Court ordered 


the plaintifFs- to declare in prohibition. 


If a modus be not proved as laid by the plaintiff in a ſuit 
in prohibition, there muſt be a verdict for the defendant. 
But if any modus be found, though different from that laid, 
that is a ground for the Court to refuſe a conſultation. This 
was a fuit in prohibition ; and the queftion was, Whether 
within the chapelry of Vitton Gilbert there is a modus for 
every inhabitant to pay three halfpence for every milch cow 
at tlie time of calving, in full ſatisfaction for the tithe of 
calves? At the trial there was no contrariety of evidence; 
and the jury found the modus, with this variance, that it 
« was payable at Za/ter, and that it did not extend to certain 
lands within the chapelry,” called the copſe lands, confiſting 
of five farms, which were exempted from#the payment of 
theſe and all other tithes. There was a verdict for the plain- 
tiff, with liberty to move to ſet it aſide in this Court without 
coſts. This motion being made and cauſe ſhewn, BULLex, 
J. faid, it was too clear for argument (1). In order to try a 
particular modus, one party alleges, and the other denies, the 
exiſtence of it; that is the only iſſue on the record to be 
tried : As the plaintiff therefore has failed in proving the 


modus as alleged in pleading, the verdict muſt be entered 


Truman v. 
Walgham&Key, 
Ea. Ter. 

6 Geo. 3. C.B. 
a I's. 296. 


ſpecially for the defendant, who is entitled to his coſts. But 
though the modus be not found as laid, yet if any modus be 
found, that is a ſufficient ground for refuſing a conſultation. 
Per Curiam. The verdict muſt be entered ſpecially for the 
defendant, and no conſultation will be awarded, 


ol. 
| PRESCRIPTION for toll through he ſtreets of 3 


town in conſideration of repairing divers ſtreets there, 
was held ill becauſe it did nor ſay he repaired all the ſtreets 
there, and the plaintiff might be pafling with his waggon 
through a ſtreet which he did repair, for any thing that ap- 
peared to the contrary. In treſpaſs tor that the defendant in 
November, 1764, with force and arms, &c. at Gainſborough 
in the county of Lincoln, topped the waggon of the plainuiff 
drawn by his cattle in and along the king's luighway there, 
and ſeized and took from the cattle drawing the waggon the 


geers of the plaintiff, &c. The defendants pleaded that Sir 


Nevile George Hickman, baronet, at the time when, &c. long 
before, and yet is ſeiſed of the manor of Gainſborough in his 
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(1) Drer 170, 1. Hob. 192. 1 Fentr. 32. 
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Toll. 
&meſne as of fee, the ſaid town of Gainſborougb (which is 


parcel of the ſaid manor ; and that the ſaid Sir Nevile, and all 
thoſe whoſe eſtate he hath, and at the ſaid time had in his ſaid 
manor, from time whereof, &c. have at their own proper 
coſts and charges repaired, cleanſed, and maintained, and have 
uſed and been accuſtomed, and ought to repair, cleanſe, and 
maintain DIVERS AND MANY STREETS BELONGING TO 
THE SAID TOWN OR BOROUGH as often as was neceſſary, 
and by reaſon thereof have for and during all the time before 
mentioned of right enjoyed, received and taken, and have uſed 
and been accuſtomed to receive and take as belonging to the 
faid manor a certain toll, of and for every cart and waggon 
coming from or out of any other Jord{hip or manor, and paſſ- 
ing over any part of the manor of Gainſborough into the. town 
or borough of Gazn/borough, &c. And that at the time when, 
&c, a certain waggon of the plaintiff was driven and con- 
ducted by the ſervant of the plaintiff, and paſſed into the town 
or borough of Gainſborough, and the defendants being col- 
lectors of the toll tejzed for non-payment. The plaimiff 


The defendants took iſſue on this traverſe of the preſcriptive 
right, and thereupon iſſue was joined; which was tried at the 
alt Lincoln aſſizes, when a verdict was found for the defend- 
ant, It was moved for the plaintiff in arreſt of judgment, 
that this is a bad preſcription, being for a toll thorough which 
cannot be good without a good conſideration, which is not 
ew n or picaded in this caſe, for it is not alleged that the lord 
of the manor repairs, cleanſes, and maintains all the /7reets in 
Gainſborough, but only divers and many f{treets, ſo that for any 


might be paſſing through a ſtreet in Gain/b5rough which the 
lord of the manor doth not repair. CURIA. This is a pre- 
ſcription for a toll through the king's highway, the ſtreets 
of Gainſborough ; which cannot be taken without a good con- 
(fideration be alleged; the reaſon is, becauſe it is to deprive 
the ſubject of his common right and inheritance, to paſs 
through the king's highway, which right of paſſage was 
before all preſcriptions. Moore, 574, 575 Toll traverſe, or 
for going through a man's private land, may be preſcribed 
for, without any conſideration; and payment time out of 
mind is ſufficient, and will ſupport the preſcription. In the 


caſe at bar, toll is demanded of the ſubject in the king's highh- 
way for paſſing there : the ſubject ought to have a benefit for 
paying it; the conſideration here is tor repairing, cleanſing, 
and maintaining divers and many ſtreets in Gain/borough, not 


for repairing, &c. all the itreets there; how therefore can we 
ay that the plaintiff's waggon was paſling through any ſtrœet 


"paired by the lord of this manor ? the waggon might be 


paz mg 


an ancient market town and a borough) being ſituated in and 


replied de injuria ſua propria, and traverſed the preſcription, 


thing that appears on theſe pleadings the plaintiff's waggon 
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_ paſſing over ſome ſtreet not repaired by him when the diftreh 


was taken for any thing that appears to the contrary, and we 
muſt take it that it was ſo; we ca anot let the deftendan have 
judgment upon this record. Courts are exceeding carefy] 
and jealous of theſe claims of righ co levy moncy upon the 
fubject ; theſe tolls began and were eitabliſhed by the power 
of great men. The defendant's plea is as bad as can he, the 
lord has artfully tried to make it doubtful, whether this be a 
toll thoraugh or toll traverſe, for he has confounded them 
together; the conſideration he claims it for, is for mending 
"the highway, and he would have us believe it is for paſſing 
through his own manor or land. The judgment was ar. 
reſted upon the merits, per totam curiam. 


Cotton v Smith, But a preſcription as lord of the manor for toll of all good; 


Ea. Ter. 


14 Geo. 3.B.R 


Ce. 47. 


landed within the manor, in conſideration of repairing a 


* wharf within the manor, not confining it to the wharf, has 


been held good. — This was an action for toll for a wharf in 
Gainftorough. One count in the declaration ſtated, that the 
plaintiff was lord of the manor, and that he and all thoſe, &c, 
had immemorially uſed to keep and repair a wharf within 
the manor ; and, in conſideration thereof, had received toll 
of all goods landed within the manor ; not confining it to 
the wharf, There was another count claiming a toll without 
ſtating any conſideration'at all. Verdict for the plaintiff, — 
It was moved in arreſt of judgment, becauſe the conſideration 
ſtated in the firft count was inſufficient in law; and a conſi- 
deration being expreſſed, the Court would not preſume any: 
other than the conſideration ſo ſet forth, On ſhewing cauſs 
it was urged that the caſe of Criſpe v. Bellwood, 3 Levine, 424. 
is pieciſely this caſe. The plaintiff*s anceſtor there claimed 
the very toll in queſtion, exactly upon the fame ground ot 
conſideration, and the Covrt then held it was a good one, 
Only two caſes have occurred ſince. Wilkes v. Kirby, 2 Lu. 
1519. in which cafe there was no deciſion, but only a gzere 
made by C. J. Treby. 2dly. Trueman v. Walgham, 2 Iii) 
296. which was clearly a caſe of toll thorough ; and there- 
fore diſtinguiſhable from the preſent toll, which being claimed 
upon all goods landed within the manor, in conſideration of 
repairing a public wharf, is in the nature of a toll traverſe, 
where no conſideration in fact is neceſſary, Serjeant Hil 
agreed, that the caſe in 2 Wil, 296. was a toll thorough, 
where a conſideration was neceſſary to be laid; and admitted 
that in a toll traverſe, as here, no conſideration was neceſſary, 
becauſe it is implied. But he inſiſted that as the plaintiff had 
thought fit to lay a conſideration and to make it part ot his 
preſcription, the conſideration, as laid, ought to be ſufhcient 
in law: but this was not: for no conſideration is binding 
upon a third perſon unleſs he receive the benefit of it, an 

here every body who pays has not the benefit of it . my 
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the caſe in 3 Lev. 424. it is not this toll; and that caſe is no- 


where reported, or even cited, but in 2 Lev. 96. Lord 
C. J. Treby in Lutwytche makes a quære if ſuch a conſideration 


be good. Lord Mansfield. In this caſe every body that pays 


has a benefit; for if they go to the wharf they have the benefit 
of it, and if they land their goods elfewhere within the 
manor, they land upon the plaintiff's private property. The 
quere made by Lord C. J. Treby, in Lutwytche is rather 
againſt the defeadant here; for it is, quære If not well 
alleged, and the plea good? Which thews he inclined to 
think it was. In the preſent caſe the landing is upon the 
plaintiff's private property, and in 3 Lev. 424. the Court 


held the conſideration good. Per Cur. Judgment for the 


plaintitf. : | 5 
If a perſon claiming a toll for paſſing over an highway, 
can ſhew that the liberty of paſſing over the toil, and the 
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Lord Pelham v. 


Pickerſgill, 


* 


d . . . „er. 
faking of toll for ſuch paſſage, are both immemorial, and 27 Geo. 3. B. R. 
that the ſoil and the tolls were before the time of legal 1 Ter. Rn. 660, 


memory in the ſume hands, though ſevered ſiuce, it ſhall be 
preſumed that the ſoil was originally granted to the public in 
confideration of the tolls; and ſuch original grant is a good 


contideration to ſupport the demand. On the trial of af- 


junpſit for tolls, the jury found a ſpecial verdict, in ſubſtance 


as follows: That the manor of Bure, in the county of York, 


5 a manor of the ancient demeſne of the crown of England, 
as by the book of Doomſdzy appears. That William the 
Firſt was ſcifed of the ſaid manor of Bure, and of the grounds 
and {oil thereof, of which the borough of Boroughbridge was 
part, That the ſaid manor, and the ground and ſoil tuereof, 
were and continued to be the inheritance and parcel of the 
poſſeſſions of the crown of England, and of the duchy of 
Lancaſter, from the reign of King William the Firſt until the 
time of the alienation of the ſaid manor from the duchy in 
the reign of King Charles the Firſi, as herein-after mentioned. 
That all the kings and queens of this realm, in right of the ſaid 
crown of England and duchy of Lancaſter reſpefively, for the 
lime being, from time ⁊uberegf the memory of man 1s not lo the 
cntrary, have in reſpect of ſuch manor by their reſpectiue bailiffs 
and farmers for the time being had, taken, and received, and have 
been uſed, Ic. to take, &c. at the bridge of the borough, etherwiſe 
Boroughbridge, within the ſaid manar, a certain reaſonable toll, 
that is to ſay, a toll of 4d. for every waine or waggon 
loaden, coming, going, or paſſing that way, over the ſaid 
manor, for and in conſideration of ſuch liberty of paſſage 
with ſuch waine or waggon loaden over the ſaid manor. 
That che office of receiving the ſaid tolls within the ſaid 
manor by the reſpective bailiffs and farmers of the ſaid kings 
and queens of this realm for the time being, long before, 
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and at the time of the making of the grant and demiſe here. 
after mentioned, had been, and was, called, known, and 
diſtinguiihed by the name of the bailiwick of the borough 
of Boroughbridge, in the county of York, And that the fail 
bailiwick and the ſaid tolis, long before the making of the 
grant and demiſe hereafter mentioned, had been annexed to, 
and then were parcel of, the poſſeſſious of the ancient duchy 
of Lancaſter. The verdict then flated a grant by King William 
the Third, in the year 1697, of the bailiavick and the tolis t Sir 
Robert Howard, and deduced a title to the plaintiff. That by 
virtue of the premiſes the plaintiff became, and was, and 
ſtill is, poſſeſſed of the ſaid bailiwick of the bowough cf 


Boronghbridge, in the county of York, and the ſaid tolls there, 


and ail and fingular the rights, members, and appurtenances 
thereunto belonging; and being ſo poſſeſſed thereof, the de- 
fendant afterwards, to wit, on the firſt day of Zanuary, 178%, 
and cn divers other days and times between that day and the 
fiſt day of May, 1785, came, went, and paſſed with tiree 
waines or waggons loaden over-the ſ4id manor, by and at the 
bridge of the borough, otherwife Boreughbridge aforeſaid, 
That, from time whereof the memory of man is not 19 tie 
contrary, there hath been and is a common public king's 
highway through and over the ſaid manor, and over and 
along the faid bridge of Boroughbridge, within the ſaid ma- 
nor, where the detendant paſſed with his ſaid waines loaden 
as aforeſaid, and for which paſſage the ſaid toils are claimed 
to be due to the ſaid plaintiff, uſed for all the king's ſulyjects 


to go, ietyrn, paſs, and repaſs, on foot and on horſeback, 


and with their cattle, carts, and carriages, every year, at all 
times of the year. And that, from time whereof the me- 
mory of man is not to the contrary, the inhabitants of the 
Welt and North Riding of the county of Tort have been 
uſed and accuſtomed to repair, maintain, and amend, ad 
{till do repair, maintain, and amend, and of right ought t) 


repair, &c. the ſaid bridge of Boroughbridge, when and fo 


often as may be neceſſary, in certain proportions That 
Charles the Firſt, late king of England, ſevered the {aid tolls 
from the ſaid manor, and reſerved ſuch tolls, and alienated 
the ſaid manor of Bure to ſeveral citizens of the city at 
London, whoſe repreſentatives are now the owners thereof. 
But whether the defendant became liable to pay to the plain- 
tiff, as and for the tolls due and payable to the plaintiff for 
the paſſage of ſuch three waines or Waggons loaden, the ſum 
of one ſhilling, being four pence a time for each and every 
time of the defendant's coming, going, aud pailing, with 11's 
ſaid waines or waggons loaden over the faid manor, the {a 


jurors know not, &c. On the behalf of the defendant 10 
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by this ſpecial verdict, the toll in queſtion is a toll-traverſe or 
a toll-thorough? And, 2dly, If it be a toli-thorough, 
Whether the claim to it can be ſuſtained without ſhewing an 
original conſideration for the commencement of it, ſuch as 
the making or repairing the road in queſtion? &c. And as 
to the firit, it was obſerved that it was ſtated to he a toll of 
ad, taken for every waine or waggon paſſing that way over 


tic manor, in conlideration of ſuch liberty of paſſing : but 


that it was further ſtated, that there has beech immemorially 
a common public king's highway through and over the ſaid 


manor, and over and along the bridge, &c. and that the bridge 


has been immemorialiy repaired by the inhabitants of the 
Weſt and North Ridings of Yorkfbire; ſo that the exiſtence 
of a toll-traverſs was expreſely negatived by the jury. A 
toll-traverſe was cxpreſsly defined to be“ a payment of 
n ſum of money for paſſing over the private ſoil of an- 
other (1);” or in a way not being a high ſtreet (2). 2dly. 


That a toll-thorough cannot be claimed without ſhewing a 


conſideration for it. 22 Af. pl. 58. 2 Ro. Abr. Title Toll, 
and 3 Bro. Mr. Title Toll. In Keiluay 148. it is ſaid, that a 
man ſhall not have a toll-thorovgh for paſſing over an high- 
way, becauſe it is common to all. The caſes of the King v. 
the Corporation of Boſton, Sir W. ones 102. Haſport v. Wills, 
1 Med. 47. Sid. 454. 1 Vent. 751. the Corporation of London and 
Hunt, 3 Lev. 47. Warrington v. Moſeley, 4 Mod. 319. the 
Mayor of Yarntjuth v. Eaton, ante, vol. I. p. 256. Wilkes v. 
kirby, 2 Lutw. 1519. and Trueman v. Waigham and another, 
ante, p. 599, all eſtabliſh the point, that there muſt be a con- 
lde ration for toll-thorough. CuR1a. The firſt queſtion to 
e conſidered is, What are the material facts on which our 
opinion is to be given? The facts are diſcloſed at large by 
the ſpecial verdict, but in ſubſtance are only theſe; that the 
ſubjects of this country have immemoriaily had a right of 
pating over the way in queſtion, paying a toll of 4d. for 
every waggon to the owner of the ſoil. Contidering the 
cale in that light, THE QUESTION is, Whether on this find- 
ing the Court can ſay that the ſubjects have a general and 
vnqualified right of way ? if they do, it will be directly con- 
ary to the finding of the jury; for they have found that 
there is no right of way but on paying the roll. Tis true 
lat where the fubjects have a right of way it is not in the 
power of the crown to throw a charge upon them without 
lone conſideration, The ground on which that doctrine is 
founded is that there muſt be a guid pro quo. If the ſubjects 
ver had a right of way without paying a toll, there is no 


— 


1) Sid, 454. (2) 2 Roll. Abr. Title Toll, 522. Bro, Abr, Tit. Tell, pl. 6. 
| Qq2 | guid 


* 
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quid pro quo. But in order to apply that argument, a ca: 
muſt be ſhewn that the ſubjects had a right of paſſage befor: 
the granting of the foil, which is contrary to this caſe, [: 
has been argued bv the defendant's counſel that it is incun. 
bent on the plaintiff to ſhew that he was in poſſeſſion of the 
ſoil over 'which the road paſſes before the toll exiſted : hut u. 
think* that the defendant muſt ſhew that the ſubjects had ; 


right of way prior to the claim ct the toll. But on ili; 
verdict they are ſtated to be coeval ; therefore the ſubject; 


neverhad a right of paſſage without paying this toll, They 


does this toll appear on the verdict to be illegal and void ?— 
The conſideration ftated is, that the toll was always payable 
to the owner of the ſoil. "Lhe next point to be conſidered is, 
Whether thus is toll-traverſe or toll-thorough. The caſes 
molt applicable to this ſubject are, 5 Hen. 7. fo. 10. a. Niibu. 
152. Smith v. Shepherd (1), and Truman v. Walgham (2). |: 
the firſt of theſe, Fairfax, J. ſaid, „It is a good pretcription 
* for any one to take a penny of every perſon for paſſing 
over his land; and this is toll-traverſe ; it is good, beczule 
% each has a guid pro quo, and ſo of toli-thorough, where a 
& man pays toll in a vill.” The comment made by the detend- 
ant's counſel upon this patlage is, * ſo of tol]-thorougi, 
where there is a conſideration.” But what is the confider- 
ation ?:—“ So“ mull refer to what goes before, and no other 
conſideration is thewn but that of pafling over the land of an- 


other. This may have been one of the cates which occafioned 


Serjeant Maynard to ſay that the caſes were confounded (3). 
But that authority, as far as it goes, ſpeaks of the contidera- 
tion being good, it it be for paſſing over the lands ot au- 
other; that is the caſe here. Next as to the caſe in Aa 
way (4); there the claim, which was of a toll for paſſuy 
over the demeſnes of the manor, was eſtabliſhed ; there ws 
no other confideration. And whether it were claimed as 
appendant to the manor, or as an eaſement, is immaterial to 
this caſe, for this preſcription was allowed. That caſe ap- 


plies ſtrongly to the preſent. Then as to the caſe of Smits 


v. Shepherd, Ms. 574. which is likewite reported in Cro. Ez. 
710. ; there toll was claimed for ſheep paſſing through a vill: 
but it was not ſtated that the party claiming it was ſeiſed o 
the ſoil, The Court in that caſe aid, © that the inheritance 
& of every man in the king's highway is prior to all pit- 
** {criptions.” That goes decidedly on the ground that the 


party was not entitled to the ſoil ; and that the ſubjects had a 


: : WE: 
right of paſſing over the road before the toll was claimed; 
otherwiſe the word © inheritance” is not capable of being 


— 


(1) Moor 574. (2) 2 Wilf, 296. ante, p. 590, (3) Fides Co. 46. 0. 
(4) 152. -... | | 
explained 


Toll. 


explained. To create a toll, therefore, in ſuch a caſe would 


be to deprive the ſubjects of their right: but if the right did 
not exiſt, the ſubjects could not be deprived of it. And when 
the caſe proceeds to ſtate that if the party ſhew a conſider- 
ation, © as repairing a road ora bridge,“ thoſe inſtances are 
only put by way of examples, and do not exclude any other 
conſideration. If what was ſaid by the Court there, “ that 
« toll-traverſe may be preſcribed for, becauſe it is for paſſing 
« over a man's freehold,” was faid with a reference to the 
caſe then before the Court, it is a ſtrong confirmation of the 
other authorities. For it ſhews that though a toll cannot be 
claimed for paſſing through a vill, yet if it be for paſſing 
over a man's own toil, it is a good conſideration. It ſeems 
from the paſſage in 1 Med. 105. that the Court merely re- 
terred to caſes where the party was not in poſſeſſion of the 
{oil over which the highway paſſed before it became an high- 


way : for one of the caſes there put by Lord Hale was that 


of a toll upon the ſea; ſo that it is plain, that he meant to 
put caſes where the toll was claimed in places where the 
fubjects had before a right of paſſage. The laſt cate was 
that of Truman v. Walgham ; there Lord Camden made a 


liſtinction between a toll claimed for paſſing over the foil of 


te party or not. He ſaid, & The defendant would have us 
believe it js for paſſing through his own manor or land ;** 
which ſhews, that if it had been for paſting over his own 
manor or land, the Court would have held it a good conſidera- 
tion. Theſe cafes apply very ſtrongly to ſhew that this is 
2 toll-traverſe, in which it is admitted. that no conſideration 
need be ſhewn. The 22 AF. pl. 58. has been much relied 
on: but in that caſe, nothing was 1aid with reſpect to the 
lol. And it is clear, that the Court went on the idea that 
the party claiming the toll had no intereſt in the ſoi}, and that 
there was a general right of paſſage before the toll was 
claimed. For the complaint was, that the toll was out- 
ragevus ; and it was only claimed as a toll-thorough.— 
Therpe, J. there ſaid, that toll-thorough was an oppreſſion on 
ie people, and that it was againſt common right ; but toll- 
averſe was where a man paſſes over the ſoil of another in 
2 way, not being an high-ſtreet, From that caſe it is mani- 
teſt that Thorpe was ſpeaking of an highway of which the 
public had poſſeſſion before the toll was granted; if ſo, the 
crown could not charge the public with the burthen. The 
note in F. N. B. 518. 1. thews that this muſt be the meaning 
of the old caſes. But that is not the preſent caſe ; for origi- 
ally the public had not this right of way. And if there 
were a contract between the crown and the public, that the 


latter ſhould have the uſe of the road on paying the toll, the 


ſelervation is a ſufficient conſideration. Here the jury have 


Q 93 | exproſsly 
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expreſsly found that the toll was paid in reſpect of the fh, 
which is a ſufficient confideration.  Judzment for the 
plaintiff, | 
Harriſon v. An exemption from tolls in a turnpike act for horſes attend. 
3 whe bop ing cattle returning from paſture, does not extend to a horle 
6 Ter, Rep. 705. ridden by the owner of the caitle at paſture in order tiů fl 
them from paſture ; for when the horſe is attending the cattle 
the turnpike-man can ſee what 13 paſting, and of courſe can 
judge when the party is entitled to the benefit of the exemy- 
tion: but he has no means of knowing whether a horte is 
going to fetch cattle. If this were allowed to be in exempiion, 
it would open a great door to fraud on the turnpike-men, 
A claim of toll to be taken in ſpecie for goods fold in a 


Moſcley, bart. market is ſupported by evidence of a riglit to toll for goods 


6 brought into the market and there ſold ; without ſhewing 
ic. Ter. of 5 g ++ Ws 
21 Geb. 3. BR. any right to toll for goods fold in the market without being 


4 Ter. Rep, 104. brouglit there. This was an action on the caſe. The fil} 
count of the declaration ſtared, that the plaintiff on iſt March, 
1790, and long before, was and ſtill is lawtully poſſi fied ofa 
market holden and to be holden in Mancheſter, on Saturday in 
every week throughout the year, except, &c. for buying and 
ſelling flour and oatmeal, and other goods uſually ſold in mar- 
kets; and by reaſon thereof the plaintiff of right ougtt to 
have a reaſonable toll of all flour and oatmeal fold or expoſed 

to be ſold within the ſaid town on any ofyſuch market=!ays, 
not being the flour or oatmeal of any perſon legally exempt 
from the payment of ſuch toll, viz. one quart and one quarter 
of a quart of flour out of every twelve {core pounds weight 
of flour, and a quarter of a quart of oatmeal out of every 
twelve ſcore pounds weight ſold or expoſed to be fold within 
the ſame town on any of ſuch market-days, yet that the de- 
fendant on Saturday, 3d April, 1790, and on other Sau days, 
wrongfully and injuriouſly fold divers large quantities of four 
and oatmeal, and expoſcd to ſale divers other large quantities 
on the ſame markct- days in a private, fecret, and clandeſtine 
manner, whereby che plaintiff was prevented taking his tol', 
and could not enjoy his faid market and tolls as he ought to 
have done. The ſecond count claimed toll of flour and oatmeal 
ſold, &c. The other counts were to the like effect; none 
of them laying the claim of toll to ariſe from goods brovgt 
into tlie market, and there ſold or expoſed to tale, On the 
part of the plaintiff it was proved that the defendant had fold 
oatmeal] on market-days, in the town of Mancheſter, in an 
incloſed ſhed at a public-houſe there; and that it was delivered 
at that place. Before the plaintiff's counſel had proceeced 
further in the caſe, they were aſked by the defendant's cou 
ſel, whether they could give any evidence of toll ever having 


been taken of flour or oatmeal fold, which had not been 
| brovg't 


Toll. 


prought into the market? And it being admitted that they 
could not, it was inſiſted for the defendant that as the decla- 
ration was framed the plaintiff could not maintain this action; 
and the judge being of that opinion, non-ſuited the plaintiff, 
A rule was granted to ſhew cauſe why the nonſuit ſhould 
not be ſet aſide, and after cauſe ſhewn. PER Curian, 
There is wo doubt on the law on this ſubject; for moſt un- 
queſtionably the plaintiff muſt prove his claim as it 1s Jaid in 
the declaration, But the only queition is on the legal meaning 
of the word /d, as it is here uſed. There may indeed be a 
{le by ſample in fraud of a market, but not 9% fale in a mar- 
ket ; tor the expreſſion, © a tale in a market,” imports that the 
goods fold are brought into the market and ready to be de- 
livered to the purchaſer, Now here the clium is of a toll 
in ſpecie, which neceſſarily implies that the commodity, in 
reſpect of which the toll ariſes, is brought into the market, 
But the ground on which our opinion proceeds is, that on the 
facts diſcloſed in this declaration, it caanot be conſidered as a 
ſale in a market, unleſs it be in the mode in which ſales are 
generally made in markets, namely, by ſelling the goods which 
are brought into the market for that purpoſe. If the plain- 
if's demand had ariſen on contracts of ſale by ſample, 
le would have brought a different kind of action, namely, an 
action for the fraud in not bringing the goods into the mar- 
ker, It is not neceſſary in this caſe to determine whether or 
not a right to take toll on goods ſold by ſample cen be ſup- 
ported: it is ſufficient for the deciſion of this caſe, in the pre- 
lent ſtage of it, to ſay that the evidence offered at the trial 
ſhould have been received, and that a new trial ouglit to be 
granted. - Rule abſolute. | 


Treaſon. 


PERSON indicted for high treaſon is entitled to a 
copy of the indictment and liſts of the witnefles foi 

tue crown, and of the jurymen who are to be returned on 
te panneh ten days before his arraignment. An indictment 
tor high treafon having been found againſt Lord George Gor- 
On, the attorney-general moved, in the laſt term (on Satur- 
day the 11th of November), for a rule upon the meriff of 
Millleſex, to deliver to the proſecutor a lift of the jurymeu he 
mended to return on the panel, in order that the prozecutor 
might be enabled to deliver ſuch liſt to the pritoner (according 
to the proviſion of the ſtatute of Queen Anne, 7 Ann. c. 21. 
„ II.) at the ſame time with the copy of the iuddtment. He 
teid, this ſeemed the only method of complying with the 
Leaning of the ſtatute, The words are, That a it of the 
Qa4 _ __ wiineile 
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witneſſes that ſhall be produced on the trial, for proving t., 
indictment, and of the jury, mentioning the names, &c. be 
delivered to the party indifted ten days before the tri], 
This, he ſaid, had been conſtrued to mean, before the arraigu- 
ment (1), and, as there is no iſſue till arraignment, there 
can be no jury, ſtrictly ſpeaking, becauſe no jury proceſs cau 


be awarded till iſſue joined, Rule granted (2). Lord George 


was now tried at bar. The indictment was for levyigy 
war againft the king. The manner in which the trial pro- 
ceeded was this. Norten opened the indictment. The ator. 
nev=general then ſtated the caſe, and produced the evidence 
for the crown; the witneſſes being examined in their turns, 
by the different counſel concerned for the profecntion, viz. 
the attorney-general, the ſolicitor-general /1ſansfield), Beur- 
croft, Lee, Floworth, Dunning, and Norten. Kenyon then opencd 
the caſe on the part of the priſoner ; after which Frei, 


his other counſel, told the Court, he meant to reſz1ve lus ad- 


dreſs to the jury, till after the evidence for the priſoner had 
been gone throvgh : he ſaid there was a precedent for this in 
the ſtate trials. Lord MANSFTIELD, upon this told him, 
that, as far as he was concerned, he ſhould be glad to lai 
him at any ſtage when it was moſt deſirable to himſelf; and 
the attorney-general declared that no objection would he 
made on the part of the proſecution. "The evidence was 
then produced; and Erfeine having obſerved upon it, the ſo- 
licitor-general replied. The cafe on the part of the proſe- 


(1) By the ſtatute of 3 Vill. 3. c. 3. of which that of 5 Ann. is but an 

extenſion, a copy of the indictment was to be given five days. at cat, 
before the priſoner ſhould be tried, in order to enable them to ad 
with counſel thereupon to plead and make. their defence, This mut 
have meant five days before arraignment, becauſe the priſoner picads 
inſiauter upon the arraignment. 
(2) This proviſion iv the ſtatute of Queen Anne was not to take ef- 
fect till after the death of the late Pretender; and this was the firſt in- 
ſtance in which a perſon indifted for high treaſon had been cntitled t0 
the benefit of it. The rule was drawn up in the following words: 

MrDpDLESEX. It is ordered that the ſheriff of MAC Co 

The King againſt | forthwith deliver to Mr. Chambertaynt, the lol 
George Gordon, %. e citor for the proſecurer, a liſt of the jury 0 0! 
gommon!y called Lord | returned by him, for the trial of the privenets 
George Gordon. Te the names, profcfhons, and places ot 
abode, ot ſuch jurors, in order that ſich lift may be delivered to the pri- 
ſoner, at the fume time that the copy of the indictment is deliwered 19 
him.—On the motion of Mr. Altern y-General.—By the Court.“ Im- 
mediately after this rule was pronounced, Eyſtint moved, that the prt- 
ſoner might tave counſel aſſigued to him, that Kenyon and himſelf ſhould 
be affigned, and that rhey might have free acceſs to bim at all realon- 
able hours, according to the proviſions of 7 U. 3. c. 3. U 1. Buller, Jol. 
tice, doubted whether this application ought not to be made by tlie 


priſoner himſelf, at the bar, the words of the ſtatute being, © Up"? 


« his or their requeſt; but, the e- general conſenting, the motion 
was allowed. | THe a 


cution 


cotion was, that the priſoner, by afſembling a great multitude 
if people, and encouraging them to ſurround the two houſes of pare 
lament, and commit eee as of violence, particularly burning 
th; Roman-catholic chapels, had endeavoured to compel the repea! 
an af of parliament (1). LoRD MansFieLD, when he 
began to ſum up the evidence, ſtated to the jury, that it was 
THE UNANIMOUS OPINION OF THE Cour, that an at- 
tempt, by intimidation and violence, to force the repeal of a law, 
was a levying auar againſt the king, and high treaſon, He re- 
zueſted that he might be corrected, if his notes ſhould be 
{eficient in any part, by thoſe of the other judges, and of the 
jury; and he concluded by telling the jury, that if the ſ ale 
(ould hang doubtful, and they were not fully farisn-d of the 
priſoner's guilt, they ought to lean to the favourable ſide, 
and acquit him. "The trial laſted from eight in the morning 
till a quarter after five of the morning following. The jury 
withirew for ſome time, and then brought in a verdict of 
acquittal, In the courſe of the trial, 1T WAS CONTENDED 
by the counſel for the priſoner, that the ſtatute of 13.Car. 2. fl. 1. 
6. 5.— (By which it is enacted, That not more than twenty 
names ſhall be ſigned to any petition, &c. to the king, or 
either houſe of parliament, for any alteration of matters eſta- 
bſhed by law, in church or ſtate, unleſs the contents thereof 
be previouſly approved of, in the manner therein mentioned 
and that no perſon or perſons ſhall repair to his majeſty, or 
both, or either of the houſes of parliament, upon pretence of 
delivering any petition, &c. accompanied -vith exceſſive 
number of people, nor, at any one time, with above the 
number of ten perſons, on pain of incurring a penaity not 
excee..ing Tool. and three months” impriſonment) —was vir- 
tually repealed by that article in the bill of rights, which declares, 
* That it is the right of the ſubjects to petition the king, 
and that ail commitments and proſecutions for ſuch petition- 
ing are illegal (2).“ Bur Lox D ManSFIELD, in his di- 
rections to the jury, ſaid, he had never before heard it ſup- 
poſed that the act of Car. 2. was repealed; and that it was 
the joint and clear opinion of the wliole Court, that the bill 
of rights did not mean to meddle with it at all; that neither 
that, nor any other aCt of parliament, had repealed it; aad 
that it was in full force. ä 
The priſoner was tried at the bar of this Court on the The King ». 

28th and 29th days of January, in this term, upon an in- William Stone, 
dictment for high treaſon on two branches of the 25 Ed. 3. 2 BR. 
#. 5. c. 2. for compalling the death of the king, aud for ad- 6 Ter. Rep. 327. 
hering to his enemies. The overt acts were the ſame in each 


(1) 18 Geo. 3. c. 60. 
(2) 1 V. & M. e. 2. c. 2. f. 1. art. 5. 
count, 
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count, being eleven in number; but that to which dhe cn. 


_ dence chiefly applied was the cqyſpiring with 794; Hurfrrd 


Stone, William Jackſon, and others unknown, to collect h. 
telligence within this kingdom, and the Kingdom of Lala 
of the diſpoſition of the king's ſubjects in caſe of an invajig 
of Great Britain or Ireland, and to communicate ſuch ine]. 
ligence to the perſons exerciling the powers of government 
in France, enemies of our lord the king, tor their aid, alli. 
ance, direction, and inſtruction, in their conduct and probe 
cution of the war, &c. Evidence having been given c. 
nect the priſiner with Fohn Hurford Stone, who was, during 
the traniaction, reſident in France, and domiciled there, aud 


 Zackſon (1), and to thew that they were engaged in a conlpi. 
racy for the above-ſtated purpoſe; Lord Grenville, the ſecretary 


of ſtate for the foreign department, was called to prove that 
a letter of Jaclſon's, containing treafonable information, ha! 
been tranſmitted to him from abroad, but in a confidential 
way, which made jt impoſſible for him to divuige by whom 
it was Communicated. It was objected, on behalf of the 


priſoner, to the reading of this letter, as it had not been proved | 


to have come to the hands or knowledge of the priſoner; 
and it was inſiſted that nothing could be received to affect 
the priſoner but his own as. Lord KEnvyox, Ch. J. ſaid, 
that as to the evidence now offered, he ſhould have great 
doubts of its admiſſibility, if it had not been ſanctioned by the 
reſpectable authority of the judges who ſat upon the late t11as 
of Hlardy and Tooke, for treaſon, at the Old Bailey; the deter 


mination of that Court howcver had great weight with him; 


and the inſtances in murder and burglary, viz. that the acts of 
him who actually killed the perſon, or broke open the houſe, 
were evidence againſt thoſe who at a diſtance were cmplope! 
watching to guard againſt any interruption, went a gicat 


way to remove his doubts. That ſcruples in a cafe of blood 


might induce a doubt, when on further conſideration there 
would be no doubt. AsHHURST, J. thought the evidence 
admiſſible. GROSE, J. If a number of perſons meet to- 
wards one common end, the act of each is evidence 291i: 
all concerned. LAWRENCE, J. ſaid, that in Tooke's caic he 
had alluded to the caſes of Lord Staff and Lord £:vait, 0 
thew that in order to prove a conſpiracy, the acts of the cit- 
ferent conſpirators as connected with and in conformity with 
his own, were admiſſible evidence, though acts to which the 


priſoner was no direct party (2); and that in this caſe evidence 


— 
- 4 — 


— 


(1) Who was occafionally in Euglaud, Ireland, and abroad, but gene” 
neral'y in Ireland. 
(3) Vide Rex v. Cope and cthers, 1 S ra. 144. 
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had been given, ſufficient for the jury to conſider whether the 
iſoner was not one engaged in a conſpiracy for treaſonable 
purpoſes with Fackſon : if they were of that opinion, Fackſor's 
act done in purſuance of that conſpiracy, were in comem- 
plation of law the acts of the priſoner. The evidence was 
received, And Lord KENVON, Ch. J. the next morning 
faid, he had thought of the point, and was ſatisfied it had been 
nyhily decided by the Court. A paper was read in evidence 
fund in the poſſeſion of Fackſen, in the hand-writiig of one 
Callers, a clerk of the priſoner, which was at firſt oppoſed, 
bu. atterwards agreed by the priſoner's counſel to be evidence, 
when they found that it contained parts of certain papers 
which (it had been proved before) the priſoner had obtained 
f:om two gentlemen of the names of Vaughan and Smith. But 
mother paper ſo found in the pofſethon ot Fackſon, which was 
alſo in the hand-writing of Galliers, was not allowed to be 
read 4s a paper ſent by the priſoner to Fack/on ; for Galliers 
might have been called to prove the fact of writing it by the 
priſoner's direction; which, as there was nothing in the 
body of it to ſhew it came from the priſoner, differed in 
this re ſpect, from the other paper (1). LawRENCE, J. ob- 
ſerred, that the only ground to offer it, as written by the 
priſoner's direction, was the circumſtance of its having been 
proved that the firſt paper was ſo written: but it did not fol- 
low becauſe the priſoner had employed his clerk, Galliers, to 
write one paper, he had therefore empioyed him to write 
another. For the priſoner it was contended, that papers 
containing a ſtate of the diſpoſition of the ſubjects of this 
country in caſe of an invaſion, which the priſoner had ob- 
rained from Vaughan and Smith, and had tent to Fack/on in 
Iand, were ſo procured and ſent with > good intent, namely, 
lat of preventing an invaſion. Lord KEN VON, Ch. J. in 
ſumming up the evidence to the jury, ſaid, chat the {tatute of 
treaſons had delineated that crime in plain terms, or at leaſt 
in terms of which the conſtruction had been uniform. And 
he ſtated, in the words of Lord Mansfield, in Rex v. Henzey 
(2), that letters of advice, and correipondence, and iutelli- 
gence to the enemy, to enable them to annoy us or defend 
themſelves, written and ſent in order to be delivered to the 
enemy, are, though intercepted, overt acts of both theſe ſpe- 
cies of treaſon, He then drew the attention of the jury to 
tht which he conſidered as the important evidence of the 
cle; and ſtated the papers he had got from Vaughan and 


es 


* 


(1) What the nature or contents of this paper were did not appear. 
(2) 1 Burr. 642 | 


Smigh; 
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Smith ; and then told them they muſt conſider whether the 4 
letters contained information, which, if given to the Fro}, 
would be of uſe to them in their future conduct. Tha: 1 
had been argued for the priſoner, as if the criminality gt 
{ſuch papers had reſted on an invitation to the French to ir. 
vade this country; but that nothing like it was the point ot 
the cauſe. It, according to Lord Afansfield, the commii. 
cation was likely to be of uſe to the French to enable then: 
to annoy us, defend themſelves, or ſhape tlicir attacks, lent. 
ing ſuch a paper with a view of its going to the encuy was 
undoubtedly high treaſon. That it had been ſaid for hin 
that he did not mean to aſſiſt the councils of France, but te 
avert an invaſion of this country : but it was for them to {iy 
whether he ſent them innocentiy aiter what they had hear, 

After the jury had found the prifoner not guilty, there wi; 


. 3 
2 222 — 
p — 


res. 


ee B's 


— 


. a conſiderable ſhout in the hall, and a man of the name 
1 Thompſon forced his way through the bar, and jumped vw» in 
| the middle of the Court, waving his hat over the prifoncr's 1 
head, and huzzaing triumphantly; for this he was taken int fie 
4 cuſtody, and fined 200. igſlanter. The Cont Having ti 1 
. on the firſt day of the trial from nine o'clock in the moining in 
till ten o'clock at night, without any interruption or rettet li 
ment, and the jury being very. much exhauſted, Lord Acry/ 10 
obſerved, that neceflity juſtified what it compelled. Au al 
4 that though it was left to modern times to bring forward mM: 
ql caſes of ſuch extraordinary length (1), yet no rule cou!d ” 
4 compel the Court to continue longer ſutiug than their na. N 
1 tural powers would enable them to do the bulinets of . I 
„ The Cowt was accordingly adjourned, and the jury retire - 
4 to an adjoining tavern, where accommodations were prejatrs he 
4 for them, and the bailiffs were {worn “ well and truiy 1 all 
F: te keep the jury, and neither to ſpeak to them themſclxes, 
4 | nor ſuffer any other perſon to ſpeak to them touching ny 50 
4 « matter relative to this trial.” The priſoner was at.owed 1 
occaſionally to ſit. None were ſworn on the jury who had 6 
. not a freehold in the county, or who were above 70 yeals bs 
4 old. And the priſoner's counſel objected to one, as being il rin 
'f deſcribed; and this objection was over-ruled ; but the prifone: by 
Y | challenged the juryman peremptorily. 15 
1 — OW! 
4 ; ö the 
4 (1) At the O Bailey, the latter end of 1794, the trials of various per- ran 
| ſons for high neaſon laſted; Hardy's trial nine days, Home Tooke's tia, "= 
* ſix days, Tbelrogll's trial four days. On the firſt of theſe trials the ac- | 
"1 journment was ſtated to be made by the conſent of the priſoner: but on ger 
4 the ſecond, the judges who fat, having in the mean time conferred wii pot 
4 the reſt of their brethren, ſaid, they were clearly of opinion that it Migit in 
A end ought to be done by the awbority of the Court, without calling on tlic 19 4 
| priſoner for any conſent, : 6 1 
* 15 | Trial Tp 
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Farre!}, Hil Ter, 


A STROKE given at ſca, and the party dies in Treland, The King, . 
mY 


be defendant was bound by recogmizance to appear 
n this Court, to anſwer to a charge ot murc 


moral ſtroke to one Nunn, upon the high ſeas, of which he 
ar erwars died, at Cork in Jrelund. On the other hand, the 
detendunt produced affidavits, that the blow was accidental, 
vccationcd by pulling the deceated out of his hammock, to 
make him return to comp ny, which he had jutt retired 
'rom ; and that the cauſe of his death was a diſtemper con- 
wed at the Hovannah. He therefore appeared on his recog - 
nizance, and moved to have it diſcharged; which was 
warm!y oppoſed by the profecators. This occaſioned ſome 
(ificulty how to diſpoſe of him, where he was to be indicted, 
and where he was to take his trial. And upon Lord Man- 
tus enquiring whether the ſtatute, 2 Ed. 6. was re-enaCted 


mages by 4 Geo. 3. B. R. 
er, VOY BIVING A 1Black.Rep. 455» 


in Irelaud, it was anſwered at the bar, that they had a ſtatute - 


11 10 Cer, 1. to the fame effect. At length the Court con- 
unued his recognizance till the next term, with an intima- 
tion, that it the defendant appear.d at the firſt day of the 
aflizes for the county of Cort, in Jreland, then, on affidavit 
made thereof, the recognizance thould be diſcharged without 
his further perſonal appearance. But the Court added, 
© [it no man take occation, from this order, to ſay in ſre- 
aud that this Court has given any opinion, whether the 
« offence is or is not there triable. On the firſt day of the 
next term, on afidavit of the defendant's appearance at the 
allizes, the recognizance was diſcharged. | 

An order made by a corporation, and entered in their 
books, ſtating that A. B. (againſt whom a jury had found a 
verdict with large damages, in an action for a malicious pro- 
ſecution for perjury, which verdict had been confirmed in 
(. B.) b, atuated by motives of public juſtice, &c. in prefer- 
ring the indiftizent, is ſuch a libel reffecting on the adminittra- 
non of juſtice, tor which the Court will grant an informa— 
ton againſt the members making that order,-One Hurry 
having recovered in an action againſt Matſon, for a malici- 
bs proſecution for perjury, 3000. damages, he agreed, as 
the payment of ſo large a ſum would be attended with the 
tuin of Watſon, to accept of 15000. Under theſe circum- 
ances, at a meeting of the corporation of Yarmouth, the 
detendants (twenty in number), being a majority ot the cor- 
poration then preſent, voted and entered the following order 
in their books: « I'hat divers ſuits and proſecutions had 
followed the ſaid Mr. I atfon's having been ſummoned 
* by Nir, ZZurry to the court of requeſts, which lad oc- 
| ; & cofioned 


The King * 
Watſon et 4. 
Hil. Ter. 

28 Geo. 3. B R, 


2 Ter. Rep. 1957 
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tc caſioned a large expence to Mr. N alſon; that the aſſem. 
« hly were ſenſible that Mr. Watſon was actuated by ming 
* of public juſtice, of preſerving the rights of the cr. 
« poration to their admiralty juriſdiction, and of ſupport 
« ing the honour and credit of the chief magiſtrate; an 
therefore they vote him the ſum of 23007.“ The pro. 
ſecntor applied for a copy of the entry in the corporation 
book, which was denied him; but he was permitted to read 
it. THe Cour held that they could not grant a criminal 
information againſt the defendants on the ground ot the 
payment by them as members of the corporation, being a 
groſs abuſe of their truſt, becauſe that might be the ſubject 
of an application to the court of Chancery. THE oxLy 
QUESTION was, therctore, WHETHER this order, which 
contained on the face of it the reaſon and motives for grant- 
ing the 2300 f. did or did not import to be a libel on the 
adminiſtration of juſtice in this country? AND PER Cu- 
RIAM. Nothing can be of greater importance to the wel. 
fare of the public than to put a ſtop to the animadverſions 
and cenſures which are ſo frequently made on courts of jul. 
tice in this country. They can be of no ſervice, and may be 


attended with the moſt miſchievous conſequences. Caſzs 


may happen in which the judge and the jury may be mil. 
taken : when they are, the law has afforded a remedy ; and 
the party injured is entitled to purſue every method which 
the law allows to correct the miſtake. But when a perſon lias 
recourſe either by a writing like the preſent, by publications 
in print, or by any other means, to calumniate the procect- 
ings of a court of juſtice, the obvious tendency of it 1s to 
weaken the adminiſtration of juſtice, and in conſequence 
to ſap the very foundation of the conſtitution itſelf. In the 
preſent caſe, if no information could be framed on this orderto 
make the charge criminal, or the information could not be 
ſupported by any evidence, theſe grounds would induce us 
to ſay in our diſcretion that the ee ought not to be 
granted: but there can be no doubt upon thoſe points. Upon 
occaſions of this ſort the rule frequently repeated by Lord 
Mansfield to juries, was deſii ing them to read the paper ſtated 


to be a libel as men of common underſtanding, and tay, whe- 
ther in their minds it* conveyed the idea imputed. It has 


been ſaid that the defendants included in this rule, acted from 
compaſſion to Watſon; but that cannot be collected from the 
order, which is not capable of any other conſtruction than 
that which has been put upon it. The defendants have in- 
deed ſaid, that they never meant to reflect on the public ju!- 
tice of the country: but that alone is no anſwer to this ap- 
plication. Where particular allegations are made in ap- 
plying for an information, ſome anſwer muſt be given. 


the thing charged may be capable of different explanations, 
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ibis fair to take the defendants? explanation in their affidqavits 
hat they did not intend any thing wrong: but it 1t be only 
capable of one interpretation, we are not guided by ſuch a ge- 
deal anſwer. The information muſt go againſt all of the de- 


ſendants. Rule abſolute, 

It, after a ſpecial jury has been ſtruck, the cauſe goes off The King v. 
far default of jurors, no new jury can be ſtruck : but the 3 al. 
cue muſt be tried by the jury firſt appointed. —In Hilary; ee i R. 
term laſt an information was filed by the attorney-general 5 Yr. Bip. 453. 
a einſt the defendants for a libel, to which they pleaded not 
miley in Trinity term. In the ſame term a ſpecial jury was 
fruck, but for the default of jurors at the fittings after Tri- 
nity term the information was not tried. A rule having been 
ince obtained for ſtriking a new ſpecial jury, it was moved 
o diſcharge it, on the ground that after a ſpecial jury had 
been once ſtruck, that jury alone, or as many of them as 
appeared when the cavſe came on to be tried, with the addi- 
tion of taleſmen, only could try the cauſe. That the ſtat. 
3 Gen. 2. c. 25+ fe T5. enacted, that © the jury ſo ſtruck, &c. 
mould be the jury returned for the trial of the ſaid wine,” 
That in R. v. Folliffe (1), where the trial had been put off 
on the day firſt. appointed, the proſecutor applied to Lord 
Ren, at his chambers, for a new jury, which was refuſed, 
and the jury firſt ſtruck tried the defendant. —An affidavit 
ws alſo produced, in which it was ftated that the venire 
and djringas of the former jury in this caſe were returned; 
and that the twenty-four perſons named in thoſe writs were 
alive, and reſident in the county. It was alſo obſerved, 
that though a diſtinction formerly prevailed in caſes where 
here had been a change of ſheriff after the time of ſtriking 
ae firſt jury, in which caſe a new tpecial j1ry was ſtruck, that 
non had been exploded in R. v. Hart (2). On ſhew- 
Ig cauſe againſt this rule, BULLER, J. aſked the profecutor's 
cunlel whether he had ſeen the determination in R. v. Fronk- 
, and receiving an anſwer in the negative, he read the fol- 
bon ing note: [ The King againſt Franklin (3). Hil. 5. G. 
2. B. R. 1731. Franklin was convicted upon an information 
M pubiiſhing a libel againſt the government; and now Mr. 
Balle moved that the profecutor thould bring in the poſtea, 
and that the jury proceſs, &c. might be filed; and ſaid ſuch 
a motion was granted in the caſe of the King v. V ard, aud 
ao in the caſe of the King v. /Yright. It was objected by 
ne Court (upon the information of Mr. Maßerman), that it 
"25 contrary to the practice of the Court in theſe caſes to 
daten and oblige the crown to bring in the poſtea upon 


— — 1 


(1) Ante, vol. III. 772. (2) Ante, p. 63. 
(3) Fide 2 S. Caſe, p. 233. S. C. 3 
| motion; 
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i motion; and that the defendant could not move in arreſt 9 day 
þþ judgment till the proſecutor had brought in the poſtea, and the 
1 given a rule, &c. to the detendant. Mr. Bootle : There ſeems ſeq 
if to be no reaſon for ſuch practice. In all caſes relating to the a fe 
. revenue, &c. where the Crown 1s proſecutor, the detendart gra! 
. upon motion hath a rule of courſe to bring in the poſtei; for 
. the ſame reaſon holds in this cafe, and is ſtronger; for ſhoult caſe 
. the proſecutor refuſe to bring in the poſtea at all, the verdid ume 
þ will not only hang over his head in the interim; but ſuppoſe the 
ik the detendant be in cuſtody and cannot find bail, he mutt te- ceſſ 
| main there till the Crown thinks proper to bring in te was 
ll poltea ; which, perhaps, may never be brought in at all, and way 
» ſo the party be without iemedy. Rule per Curiam Niſi. ut reli 
1 another day, Mr. Attorney General came and ſhewed cauſe, jurit 
By. and alleged that this motion was contrary to practice. That lute 
'| there was no one inſtince that the poſtea was ever filed in tie 
4 theſe caies, but that it always remained in the hands of the was 
1 clerk in court; and that when it is brought: into court the men 
1 diſtringas is always annexed to it, and brought in along with ;dly 
5 it. Ihe defcndant, it he pleaſe, may move to have the Cro 
it poſtea brought in, which is the common motion in thefe i. 
„ caſes, in order move in arreſt of judgment. It is impoihbls that 
i that the difringes thould be filed, there being no file for that ſet a 
't purpoſe in the crown office: it is always annexed to the pot Wi 3 dc 
* and cannot be ſeparated trom it upon any motion. As to the tone 
| venire (he fad), that was filed betore this motion was made, and 
5 and it the detendant had any objection to that, it was open 0 then 
"i his inſpection. Mr. Pole and Mr. Fazakerley contra. It tion 
4 the pftea and diſtringas are brought into court it will answer ſhall 
3 our purpoic. Although the %/ringas is annexed to tie furt! 
þ poten upon the return, and is brought into court along will the 4 
1 it, yet it is always ſent back again to be filed, for it is 0 to tl 
Y part of the record, nor is it entered up upon the plea, PER the « 
. | CoRIAM. The diffringas cannot be filed; there is no file in Ve 
o the office for that purpoie. The defendant, after conviction, He 
5 may come at any ume within the four firit days of the terms WH *: be 
4 and upon motion oblige the clerk in court to attend and atter 
1 bring in the poſtea : he is entitled to it de pure, and this 1s the be tl 
. conſtant practice in theſe caſes. And ſo they made a rule tion: 
4 | that the peſtea and diftringas thould be brought into court aud for 
6 the venire filed. Franklin being convicted upon an in- dude 
. formation for publiihing a libel, his counſel moved to let . theſe 
1 aſide the verdict, the trial being by a jury who had no anthv- WF wor, 
. | rity ; and chjefted that a rule being made in B. R. for a ſpecial BW the 
5 jury for a trial at the ſittings after Trinity term expreſs!y, and de ar 
i he, not being then tried, could not afteravards be tried by the ſame ä in. 
5 | jury at the ſittings after Michaelmas term, but that a new ru conf 


ſhould have been made by the Court; and they compared it to e that 
caſe of Rear; where, upon motion to the Court to oppo au 
: p * . d; y 
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hay for execution, a rule was obtained accordingly, but ar 
the day execution was ſuſpended by his majeſty. In the ſuh- 
ſequent term a ne application was made to the Court, and 
2 {ccond day appointed, but his majeſty was then plea'ed to 
grant a further reprieve, which occalioned a treth applica- 
ton, &c. The ſame reaſon holds for a new trial in this 
caſe ; for the old being ſpecial, and reſtrained to a particul ir 
tine by expreſs words, viz. at the littings after Trinity term, 
the rule mult expire with the time, and therefore it was ne- 
cf:ry to have a freſh rule. It was further argucd that this. 
was the conſtant practice in C. B. and that new rules are al- 
ways granted in caſes of this nature: but what was chiefly 
relied upon was ihe ſtat. 3 Geo. 2. c. 25. for the regulation of 
juries, which now enforced the practice, and made it abio- 
lutely neceſſary to make a freſh rule. To theſe ir 009409 
tie king's connſe! made the anſwers: Iſt. That the objection 
was made out of time. 2dly, Before the late act of parlia- 
ment there would have been no weight in the objection. And, 
ally, The late act of parliament did not extend to the 
Crown, and ſo the Crown was not bound or precluded by 
l. RayMoND, Ch. J. delivered the opinion of the Court, 
that there did not appear any irregularity upon the record to 
ſet aſide the verdict. He ſaid that the act of parliament was 
| a beneficial act, and ought to be ſupported. He then men- 
tioned the miſchiefs which occaſioned the making of the act, 
and the ſeveral remedies that are applied in the redreſs of 
them. (Vide 3 Gee. 2. entitled An act for the better regula- 
tion of juries.) The act particylarly provides that no jurors 
ſhall be returned which have ferved within ſuch a time. It 
further provides, that no leſs than 48 ſhall be returned up en 
the venire, unleſs in particular caſes, where, upon application 
to the Court, a rule is granted for a ſpecial jury; ſo that by 
the expreſs words of the ſtatute ſpecial juries are excepted. 
The method therefore of proceeding by ſpecial juries is in tis re- 
ect altered, but muſt be in the ſame form and in the ſame manner 
before the act. The ſtatute indeed goes further, and ſays, 
after a ſpecial jury is ſtruck, that the jury ſo ſtruck ſhould 
be the perſons returned for the trial: but there ate no addi- 
tonal words to make it neceſſary for the ſame jury to ſerve; 
for if theſe words had been inſerted they would have ex- 
cluded taleſmen, which would have been inconvenient in 
theſe caſes: The caſe in queſtion is not incluled within the 
words of the act, and the Court cannot extend the words of 
the act to it: neither will the intention or force of the act 
de any ways impeached or offended by this conſtruction. It 
w inſiſtell upon by the defendant, that the rule was ſpecially 
confined to a time, viz. to the tittings after Trinity term; and 
at in theſe caſes it is the rule of Court, which gives autho- 
ty to the jury. The Court is of another opinion; that in 
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all caſes the authority of the juries ariſes from the King“ 
writ: the import of the rule is to have a fair jury ſtruck be. 
fore the maſter; and after that is done, the return muſt be 
made by the ſheriff, as in other caſes, who returns the very). 
upon which the power of the jury depends. And thoug| 
the rule is to have the trial at a time limited, yet it is ac: 
reſtrictive. The rule is pro triatione in general, and the tia: 
limited ſhews only the intention of the Court to have it tried 
at that time, but it is not to be taken negatively © at thut time 
and no other.” In this caſe the Crown could not have « 
venire de novo, and therefore from the neceſſity of the thing 
the trial muſt be upon the old rule. Before 7 and 8 , ;, 
a new venire could iſſue in ſome caſes, as upon a challenge 
of the array: ſo when the verdict was imperfect, where there 
had been a miſreturn of the jurors, &c. ; in theſe caſes and 
the like a wenire de novo would iſſue. In Aleyn 18. it is 
ſaid an alias venire ſhould be awarded, and not a venire . 
20v0; but he thought that an odd caſe ; and faid that he never 
before heard of an alias venire. In Styles 34. it is held a venir: 
de novo could go; but even in that cafe there is a contrariety 
of opinions: and though it was adjudged that a venire de ns 
ſhould be awarded, yet it was held that the fame jurors 
ſhould be returned. This caſe hath a great refemblance to 
the caſe in Styles; the ſame jury is returned in this caſe; only 
the continuances are kept upon the difiringas, and an 
alias diſtringas is awarded. In all the caſes cited by the de- 


fendant there hath been ſome miltake either in the impau— 


nelling of the jury, or returning the writ; but where there 
appears no defect upon record, a new wvenire never goes, I 
ſtat. 7 and 8 W. 3. does not extend to criminal cauſes; i 
that caſes of that nature remain as they were before the act. 
Before this act wenires de novo were granted, but never with- 
out the conſent of parties. It is faid that in C. B. in caſes 6 
ſpecial juries new rules ate always granted. Admitting it to 
be ſo, it avails nothing here; for different courts have diffe- 
ent forms, and their practice varies in many circumſtanccs, 
Where an irregularity is complained of, the party complain- 
ing muſt ſhew the irregularity, and not put it upon the on 
party to vindicate his proceedings, and ſhew that he is inte- 
gular, There docs not appear to be any irregularity in this 
caſe : but the Court is unanimous that the verdict thall ſtand. 
Whether the defendant was too late to make this objection 
(he ſaid), the Court would not determine that point, the ob- 
jection being over-ruled by the merits of it: but without 
doubt in cafes of irregularity, advantage mult be taken of it in 
its proper ſeaſon, otherwiſe no advantage can be taken of it at- 
terwards. It was afterwards moved in arreſt of judgment, 
that the rule which was granted by the Court to have a he- 


cial jury returned, and a ſpecial jury having been returned by 
i — e virtue 


Trial. | 
virtue of that rule, the rule itſelf ſhonld have heen ſuggeſted 


upon the record. But this objection was after argument 
unanimouſly over-ruled, and ſentence was paſſed upon the 
deſendant.“] After this note had been read, THE CouRT 
ſaid, that conſidering the eminence of the counſel who had 
arzued, aud of the judges who had decided that caſe, it was 
inpofible to get over ſuch an authority, and therefgre they 
male the rule abſolute. (oe | 


Univerſities. 


— 


OW a claim of cognizance by the Chancellor of Ox- 

fard is to be . aſſault, the latitat was of 
Michaclmas term, but the defendant never appeared; and 
this term the plaintiff entered an appearance for the defend- 
ant, and filed common bail and left a declaration in the office. 
And now, before plea pleaded, or imparlance prayed, Black- 
fone exhibited a claim of conuſance, by the Earl of Licb- 
feld, chancellor of the Univerſity of Oxford; ſtating the 
charters of the Univerſity, confirmed by ſtatute 13 Elia. 
and alleging that the defendant was a privileged perſon, as 
being a matriculated perſon, and fellow of Brazen-Noſe col- 
lege, where he was a maſter of arts, and in holy orders. 
This claim was under ſeal of the chancellor's office, and 
was (previous to the preſent motion) entered upon record, 
together with a letter of attorney from the chancellor, em- 
powering one Elderton, an attorney of this Court, to appear 
in his name, and demand the conuſance. There were alto 
atidavits from the defendant himſelf and another perſon, 
which proved him to be, at the time of the writ ſued, and at 
tie time of making the claim, a matriculated perſon. On 
reading all which, and alfo the charter of king Henry the 
Lizhih, under the great ſeal, and an exemplification of the 
ſtatute 13 Eliz. (which, though printed in the ſtatute books, 
* only a private act) the Court granted a rule to thew cauſe, 
why the cognizance ſhould not be allowed; and, in the mean 
ume, all proceedings to ſtay. 

A claim of conuſance was refuſed to the Univerſity of 
Oxford, the party though a member not being reſident at 
Dxfird. [his was an action upon the caſe, for a malicious 
proſecution of an indictment againſt the plaintiff, at the Ox- 
fird quanter-ſefſions, upon which ſhe had been acquitted, and 
the damages were laid at 1000. The Univerſity of Oxford 
come and claim conuſance; ſetting forth the privileges of 
tie Univerſity, under a charter of 14 H. 8. by which the 
king grants to ihe Univertity the conuſance of all cauſes, 
where either plaintyfF or defendant is a member thereof, though 
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is relident who is not, there is no doubt but an action up" 


Universitics. 


the cauſe of action ariſe in any part of the kingd;m, with 
exclui ve clauſe that no juſtice {and particularly mentions he 
judges of this court) ſhail preſume to intermeddle in any cafe 
ariling within the juriſdiction of the Univertity, which char. 
ter and privileges are confirmed by an act of parliamen: of 
13 His. I he defendant makes an aftidavi!, and ſwears he js 
and, for 21 years paſt, has been a member and ſtudent of 
the college of Chriſt church, that he is now relident there; 
whereupon the Ccuit made a rule for the plaintiff to (hey 
cauſe why the claim of conuſauce ſhould not be allowed, 
Upon ſhewing cauſe, an affidavit was produced by the piain- 
litt, which ſwears that the defendant generally reſides, and © 
obliged to refide, at Benſon, where he has a college living, aud 
though his name remains upen ih bouks of the college, and 
hie is ſtill a member thereof, yet he has no room or chumber 
there to reſide in: thereupon it was infiſted for the plain'h, 


that conuſance of pleas ought not to be allowed to the Uni. | 


verüty for two reaſons, 1ſt. Becaute the caufe of action 
arole at Benſon, out of the Univerfity ; 2dly. That the de- 
tendant had no right to the privilege of the Univerſuy, he 
having ceaſed to reſide there as a * and member thereof, 
and being «bliged to refide upon his living at Benſen; like the 
caſe of an attorney, after he has left off practiſing, and no 


longer aitends this Court, he ſhall not be entitled to pris 


lege, notwithſtanding his name remains upon the roll © 
attorneys. Lord CaMpen, Ch. J. The charter extends i 
ations ariſing in any part of England ; but ſurely it couid 
never intend, that ſcholars as pla intiffs ſhould have the pris 
lege of ſuing in the Univerbty, in cauſes of action ariting 1! 
any part of Zrngland; but when they ate defendants, this 
privilege extends ail over Euglaud. The charter was granted 
and confirmed by parliament to the members of the Uni- 
vcriity in conſideration of their being refident there, and the 
privilege extends from the higheſt member to the loweſt fer- 
vant there reſiding. The ſuperior courts conftrue this privie 
lege very ftri&tly, therefore it ought to be made to appe% 
clearly to the Court that the defendant is a ſcholar reſidling. 
Great numbers of perſons remain on' the books long ate 
they have leſt the univerſity, on purpoſe to vote for membe!s, 
&c. many who are fellows of colleges never go thuher at 
all; I myſelf was one a long time, and never went there at 
all; it would be ſtrange if this Court ſhould allow © 
ſance in caſes where ſuch perſons are defendants ; it is there- 
tore abſolutely neceſſary that reſidence thould be proved te 
che Court ; the claim under the ſeal of the Univerſtiy ſays 
not one word of the reſidence of this defendant, and ſo v* 
can ſee why the courts have required affidavits of the ren 
ence; vet if the chancellor thould certify faltly that a pelle 
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lie caſe would lie againſt him, and therefore the chancellors 
o not chooſe to certify reſidence, and I am inclined to think 
the chancellor knew that this detendant was not reſident, and 
o did not certify that matter. In fimilar caſes, as that of an 
atorney leaving off to practiſe, though his name remains 
on the rol., he is no longer entitled to the privilege of the 
Court; conuſance ought not to be allowed. CuLive, J. 
|: appears ro the Court that the defendant is not reſident at 
Oxf;rd, bur upon his curacy at Benn. BATHURST, J. 
ſt we were to ſay that every member whote name is in the 
books of the Univerlity was entitled to this priyilege, it would 
be very inconvenient; reſidence of the party ought to ap- 
near upon record, and mult be entered before it can be al- 
lowed; the Univerlity of Camiridge cluimed conuſance, and 
produced the certificate of the chancellor, that the parties 
were of the Univerſity. And upon the rule to ſhew can'e 
it was obj. ted that the claim ought to be cute red on the roll, 
and an atfidavit to verity the certificate ſhou'd be produced, 
and of that opinion was the Court, and diſcharged the rule, 
Paternaſtor v. Graham. 2 Stran. 810. and in the caſe of Ken- 
rick and Kinafton, B. R. the cluim was entered on record. The 
daim of conuſance is tantamount to a plea in abatement of 
the ſuit here, the truth whereof mult be verified by affidavit; 


#4 Ann. this ſeems to be the reaſon why affidavits were 


tilt introduced, and required in theſe motions for atl»wing 
conuſance. An affidavit therefore ſeems neceſſary, as well 
35 the chancellor's certificate of re dende, and we cannot 
alow this claim of conuſance, before it appears to us upon 
cord that the party is relident in the Univerſity, GoLln, 
|. of the ſame opinion; where the ſuggeſtion for a prohi- 


hon is defeRive, you cannot have a prohibition.— Claim 
of conulance difallowed per totam Curiam. 


lu this cafe conutance of pleas was refuſed to the univerſity Leafingby e. 
0: Uzford, becauſe it was neither claimed in due forig nor in Sm, Sanin 
hne time. — This was a rule to ſhew cauſe why claim of e ny TOY 
onſance of this cauſe, prayed by the Earl of Lichfield, Unnerhis of 
caancellor of the Univerlity of Oxford, thoull not be ab- C and doc. 
owed, obtained the third day in laſt term; upon proof by 1 
afdavits that the defendanc was a matriculated member of 3 G. 4. C. B. 
tne Univerſity, Savilian profeſſor in geometry, and retident 2 , 455, 


tiere, and upon producing to the Court a letter, or warrant 
attorney, under the hand and ſeal of the Earl of Lichfield, 
2ppointi g 4. B. his attorney to claim conniance in tuis caſe 
tr the Univerſicy ; alſo tae letters patent under the great tea! 
or King Hen. 8. bearing date the 1ſt day of April in the 14th 
Year of his reign, whereby (amongit other things; he gra ted 
to the then chancellor, maſters and ſcholars of the Uuiverſiry 


i Ozferd, and their ſucceſſors, that the ſaid chincellor and 


119 tucceflors, or his deputy or commiſſary for the time being, 
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Mould have the full conuſance and examination, hearing, 


and determination of all pleas as well of debt, treipals 
contra pacem, and other miſdemeanors, as of miſpritins, 
extortions, conſpiracies, contederacies, main'enances, falſe 
allegiances, accounts, contracts, and injuries whatſoever, aud 
of all other articles which may fall into fine or redemption, 
or into other pecuniary puniſhment, and of all other perſonal 
contracts, pleas, and plaints, and other cauſes and matters 
whatſoever, by whatſoever name they are called or may be 
called, although they might concern the ſaid late lord the 
king, his heirs, or ſucceſſors (aſſizes and pleas of freehold 
only excepted), within the vill of Oxferd, &c. or elſewhere 
within the kingdom of England, after what manner ſocver 
ariſing, done or committed, as well at the ſuit of the ſaid 
late king, his heirs and ſucceilors, as at the juit of the party, 


or in any other manner whatſoever where the ſcholar or 


their ſervants or miniſters, or any other perſons who ought 
to enjoy any privilege of the ſaid Univerſity of Oxford; 
which for the privileged perſon the ſaid chancellor, commit- 
ſary, or his locum tenens, or their ſucceſſors for the time being, 
ſhall or will claim, &c. &c. &c. And io upon producing 
to the Court an exemplification of an act of parliament 
made in the 13th year of Queen Elizabeth, contirming the 
faid letters patent; and alſo an entry of ihe claim of « vie 
ſance in this cauſe upon a roll of laſt Eger term, wherein 
the charter and the act of parliament ate ſhortly not fully 
ſtared, and it is ſet forth that no ſcaolar hall be ſued, arreſted, 
or impleaded any-where out of the Univers ſity, for waom 
the chancellor ſhall claiin this priviiege ; ten rccitcs that 
this ction was commenced, and the detendant ſerved wit! a 
capias as hereafter is mentioned (the copy of which writ 
annexed to the ſaid roll) ; then ſets forth that the defen'ant 
is a m-triculated perſon, Suwiian profelior, and retident in 
the Univerſity, and concludes with praying that this Cut 
will remit the conuſance of this. cauſe to the chancellor of 
the Univerſity, without ſetting forth the declaration which 


had been before delivgred in the cauſe. June the 30, in thus 


term, the plaintiſf, on ſhewing cauſe, produced affidavits that 
he is a builder, and that the defendant was indebted io him in 
the ſum of 229. 115. 63d. or work and labour and materials 
found, in building and repairing the houſe of the defend 


in Oxford, who his paid the plaintiff 914. in part thereof, 


but has refuſed to pay the remainder ; that the work has 
been fairly meaſured and valued, and there reſts due to the 
plaintiff 138/. and upwards; that, in order to recover this 
debt, the plaintiff on the 21ſt of Janvary, 1769, ſued out 2 
common capias ad reſpondendum, againſt the defendant t0 
anſwer the plaintiff de placito quare clauſum fregit at Oxfora, 


teſted the 28th of November, 1708, the laſt day of on 
: x | ' Michacimss 


Universities. 


IAHiehaelmas term, and returnable on the morrow of the 
rification of the blefled Mary, the 3d February, 1769. 
That on the 24th of January, 1769, a copy of the capias 
was ſerved upon the defendant, who entered his appearance 
with the filacer of Oxford, on the 6th of February, 1769. 
That on the 3d of April, in the vacation after Hilary term 
a4, the plaintiff's attorney delivered to the defendant's attor- 
ney a declaration entitled of that term in an action upon the 
caſe upon aſſumpſit, for work done and materials found as 
above. On the 12th of April, 1769, the firſt day of Eaſter 
term, a rule to plead was given, and that on the 14h of 
April, the third day of the ſame term, and not before, appli-' 
cation was made to this Court by the attorney of the chan- 
cellor of the univerſity claiming this conuſance, and praying 
the ſame might be allowed, when the rule to ſhew cauſe be- 
fore mentioned was made on the motion of ſerjeant Feph/orr 
2s above, and on the 3d of June in the preſent term, this 
matter was debated by Glynn and Feph/on ſerjeants, on behalf 
of the Univerſity, and by Nares ſerjeant for the. plaintiff; 
and after time taken to conſider whether the claim of conu- 
{ance ſhould be allowed, THE CovuRT, on the 14th of June, 
the laſt day of this term, gave judgment againſt allowin 

thereof to the effect following: WILMOT, Ld. Ch. Jul: 
The queſtion is, Whether this claim has been made in due 
form, and in due time? and we are all of opinion that it is 
cefetive in both. The courts of JY:minſier-hall have in 


all times been anxious to reſtrain and curb inferior juriſ- 


ditions, and to bring the ſubje& to the common law courts 
ere, for the obtaining of juſtice; I can eaſily diſcern very 
proper motives in the courts for ſuch their conduct; there 
lad been great power given from the crown to great men, 
which occaſioned much oppreſſion, and made people look up 
tothe king, and defirous to have juſtice in his courts, which 
smore impartially adminiſtered there than in inferior juriſ- 
actions; this is the reaſon that induced the ſuperior courts 
to take defendants ont of inferior courts, and to lay down 
very ſtrict and ſevere rules to keep the plaintiff to the ſupe- 
nor juriſdiction, which he had elected and chofen, although 
e inferior juriſdiction proceeded in the fame manner ac- 
cording to the rules and maxims of the common law; a for- 
ri to be more ſtrict to ſee that the claim be made in due 
rm and time, when it is to fetch the party, and conufance 


of the cauſe, to an inferior juriſdiction that proceeds by a 


ßer ent law and mode of trial. This grant of conuſance 
i pleas to the univerſity would have been void without an 
xt of parliament, for the crown cannot grant conuſance of 
pleas to proceed by any other manner than by the rules of 
de common law, and therefore the ſtat. of 13 Fliz. was 
dae to confirm this charter to the Univerſity. Although 
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entered upor record, mult ſtate every thing that is to take away 


Unibergities. 


1 regard the civil law, yet I hold it as nothing 1 in compariſog 
to the law of the land and a trial by jury, therefore am 
inclined to keep a tight hand upon this claim, according ty 


the rules laid down by our predeceſſors. None Whoſocter 


hve greater regard for the Univertities than we all have; [ 
my lay we have filial piety towards them, they excel in al 
icience whatever, and thine with brighter luſtre than either 
the Lane, Grecian, Lgyptiau, or Alexandrian ſchools ; they 
are ſt.rs of the firſt magnitude, and although I fee ſome 
ſbecks in them, yet I ſee more in others; and if there could 
be any partiality in this matter we ſhould all have been wit 
them, but we are bound to d. ermine by the ſtrict rules laid 


doven by our pred: cettors. As to this claim, at firſt reading 


thereof it ſeemed to mie to be ,mperfect, and not entered in 
due manner and form, it is drawn after the entry of the 
claim, in the cafe of ZZayes v. Long, and if the claim in tlat 
caſe had been al.oxed upon debate, I ſhould have been 
weighed down with the authority; but the only point in quet. 
tion there was, niken the detendant Long was refident in 


the Uuvertity : and whether the claim was made in du: 


manner and form, or in duc time, was not at all debated by 
the counſcl or the Court; Long was not refident, and that 
claim was diſallowed. The entry of the claim on the 10llin 
the caſe of Kendrick v. Ryu,˙e in Hilary 4 Ges. 3. B. R. 
vas exactly hike that in Hayes v. Long (winch ſeems to be 
* from it). 1 was in that court "when a rule to ſhow 
cauſe was made why the claim of conuſance ſhould not be 
allowed ; but nothing further was done, nor was the rule 
erer made 1 ute; ſo that whether the claim in the caſe of 
ifi ve A neben was BOP made and entered or not, was 
never determined, J thall now conlider this claim, how it 
nan, ids, and how and when it ought to have been madd. 
{he c & Gi convince in this caſe, is an intervention of a 
ind perſon demanding judicature in the cauſe, againſt the 
p Matt who has choſen to commence his action here, and 
it is telling this Court they have no right to try the cauſe; 
and if the U wyerfity have a right to Tuch judicature and 
comune, they have a right to tell this Court fo ; but yet 
the Court and the crown 8 intereſted, becauſe the claim 1s 
made againſt the general juriſcliction of the king's ſuperior 
cou * and againſt” the adminiſtration of juſtice therein, tlie 
nneſt rarland i in the crown; therefore the Court, as judͤges 
b. tween the crown and the Univerſity, mult look into the 
claim nicely, and fee whether it be made in due form and 
time according to the rid rules laid down by our prede- 


ceſförs. This claim is a demand of ſomething grad U 


d-botur, the coplequence whereof is, that it muſt be perfectly 


fl 


the genera] juriſdiction of this Court; it may be demi 


ay 
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to, or the ſais therein alleged may be controverted by 
pleading; the whole ought to be ſer forth with all the pro- 
cecdings in the cauſe that have been here, with great preciſion; 
in this caſe the claim was made after the declaration was 
delivered. The period and ſituation of the cauſe at the time 
when the claim was made is very material; a declaration. 
hid been delivered on the 3d of April, a rule to plead given 
the 12th of April, and the claim was made the 14:1 of 
April, fo that it was neceſſary to ſet forth the declaration in 
the entry of the record of the claim, which is not done; 
there ought to be no diminution of any part of the procced- 
ings in the cauſe, but the whole progreſs thereof till the 
inſtant of the making the claim ought to have been entered on 
the roll, ſo that the proceedmgs and declaration in this cauſe 
ought to have been entered on the roll; and then upon 
the ſame roll the entry goes on thus, viz, And the faid 
defendant by A. B. his attorney, comes (but the detend- 
ant ſays no more, nor makes any defence), and hereupon 
comes George Henry earl of Lichfield, chancellor of the fair 
Univerſity of Oxford, by C. D. his attorney, to demand, 
claim, prolecute and defend his liberties and privileges thereof, 
that is to ſay, to have the conuſance of the plea aforeſaid 
and ſo the whole claim is entered in due form to the end 
thereof, which concludes thus) and the aforcſaid chancellor 
demands his liberties and privileges aforeſaid, according to the 
form and effect of the letters patent aforeſaid, and the con- 
irmation aforeſaid, in this plea between the parties aforeſaid 
nere in the court of the lord the king now depending, to be 
allowed to him as heretofore hath been allowed. In the 
cals of Welle and Traherne the claim was diſallowed, ſo 
that the roll wherein the entry was made was taken away 
and never filed; but I have been favoured with a fight of a 
copy of that entry by Mr. Wilmot, who was concerned in 
that cauſe wherein the proceedings in the cauſe are ſtate in 
the manner and form as I haye ſaid; in Ry!cy and - Appleby 
v. Storey, Eaſter 9 Ann. Roll. 330. the proceedings are there 
ſtated as in Wells and Traherne, In Chapman and I ißb, 
Trinity S' 4 Geo. 2. Roll. 35 b. C. B. the eutry is the like 
as in Melle and Traherne; fo alſo in v. Faaucet, 
Mieb. 1 Ces. 1 Roll. 613. all thele caſes ſhew what is to be 
entered on the roll in making a claim of conuſance. The 
proccccings in the cauſe ſo far as they have gone ought to 
be ſtated in the ſame roll with the claim, becauſe the Count, 
if the claim be allowed, does not ſo abſolutely diſmiſs the 
Cauſe that it can never be brought back again; but it is plain 
from many of the old entries that the parties have a day given 
them in the court of the party claiming conufance ; and it 
that inferior court ſhall not do them full and ſpeedy juſtice, 
they (hall return again t the King's court for juſtięe: * 
| the 
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the entry of the allowance of the claim, the fuither enn 

upon the fame roll runs thus, viz. “ Et ſuper hoc idein ati. 

& natus corundem abbatis & eonventus hic in curia præßut 

« diem partibus prædlictis coram feneſchallo ipſorum ab. 

« batis & conventus apud T. infra handredum prædictum 

« die lunæ proxims poſt feſtum Pentecoftes proximum f. 

« turum : El diddum ff eidem attornato prædictorum abbati; &. 

e convenits gute patribus prædictis plena & celeris juſlitca ings 

% exhibeatur.. alioquin redeant, &c. Paſch. 17 Hen. 7. Ry 

33. Ro. Ent. 129. fo it appears, that for good cauſe thewy' 

w this Court, the cauſe may be brought back again, and“ 

re-ſummons may be awarded, and the parties may go on 

here again from the period or ſituation the cauſe was in, 2 

the time of the allowance of the claim; but in ſuch cafe if 

the {tate of che proceedings at the time of the allowing the 

claim was not to be entered upon record. the plaintiff would 

be obliged to commence another action, and to declare again 

for the ſame caufe, which would occation great delay ani 

expence; but in thefe claims there muſt be no delay what. 

ever; this ſhews the neceſſity of ſtating the declaration in 

the entry on the roll. It was objeCted at the bar on hell: 

of the Univerfity, that the declaration being of Hilary term, 
and delivered in the vacation a few days before Eaſler term, 

they could not take notice of the declaration, becauſe in that 

cafe the claim would have appeared to have heen made after 
an imparlmce, which was never allowed, for an imparlance 

arnihiates a claim, and therefore they were obliged to graf 

the claim upon the writ of capias quare clanſum fregit, and 

that they came to the Court to make it in duc time betote the 
rule for plending was out, viz. on the 2d day in the term. 

But in anſwer to this, we think, that under the preſent cir- 

cumſiinces of the cauſe, notwithſtanding th.s kind of im- 

parlance, the claim might have been entered upon a roll of | 

Hilary term, and an aliowance thereof prayed upon the fill 

da of Hater term, for the delivery of a declaration (entitled 
of 7{ifary term) in the vacation after Hilary term, 15 a mere 

nciion, and the right way would have been to have ict one 

action upon another, for the ſake of juſtice, and to have 

fcipncd that the claim was made in Nilury term 45 the plain- 

ni had feigned that the declaration was delivered in Hils 

term, when in truth it was delivered after that term in time 
of vacation. Fiction in the Jaw is a great magician, wiv 

never makes uſe of his magic but for the ſake of juſtice, 10! 
in frciione juris ſemper oft equitas ; fo that we think the declar- 
ation and claim might have been entered on a roll of H 
term. But ſuppoſe the clnim could not be entered as 0 
Hilary term, and that after a ſpecial imparlance it might be 
made and entered of Eager term tollo ing; in that caſc, it 15 
as clear as the ſun, that you muſt have come the very ny 
| dav 
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y of the term to make the claim; and there is good reaſon 
for this, becauſe you come to ſtop a plaintiff who is pro- 
cceding to obtain juſtice in a ſuperior court at great ex- 
pence. It was faid for the Univertity, that as the firſt four 
days in the term by the rules of the Court are allowed to 
the defendant for time to plead, the claim, being made on 
the third day of the term, was in due time; in anſwer to 
tis we fay the time to plead after an imparlance is ſtrictly on 
che firſt day of the next term, being the dies datus, and that 
the four days allowed in that caſe tor pleading are ex grating 


and by the practice of the Court as to time for pleading; 


but this rule does not at all apply to the time for claiming 
conuſance. In this entry of the claim it is ditficult io lay 
one's finger on any part of it without pointing out ſome 
objection thereto, the charter and the ſtatute (being a p1i- 
vate act of parliament) ought to have bcen fully ſet forth: 
the Court is not bound to look into every private charter 
and act of parliament, and here they are neither of them 
fully ſet out upon this record. The caſe of Coftle v. Lich- 
feld, Hard. 505. ſeems to be almoſt the firſt claim of conu- 
fance allowed to the Univerſity of Oxford ; diligent ſearch 
has been made for the record thereof, but we are informed it 
ceunot be found. The conuſance of pleas is granted by act 
of pirliament to the Univerſity of Oxford, and therefore it 
does not ſeem to be neceſſary to ſhew that this charter has 
ever, at any time before, been allowed by the king's writ, 


or by any of his ſuperior courts. The perſon who drew 


this entry of the claim has taken the cauſe up at the return 
of the writ, as if it had ſtood at that period at the time when 
the claim was made, and when the Court was moved to 
allow it, viz, the 14th of April, a declaration as of Hilary 
term having been delivered before on the 3d of April; per- 
haps he ſaw the objection upon the imparlance, and re- 
membered the caſe of Booth v. Graham B. R. 2 Ges. 2. 
Bernard 65. where Page, J. oblerving that the claim was 
not entered on record, the counſel for the Univerſity moved 
tat it might be entred nunc pro tunc, which was refuſed by 
the Court, and the claim was diſallowed becanſe of /aches. 

ut in the preſent caſe it is ſaid there is no laches, for that 
lie declaration was not delivered until after Hilary term, and 
that the Unmverſity entered and made the claim in due time; 
but we are of opinion they might have entered the claim as of 


Hiary term, and were obliged to come the very firlt day of 


Faſter term, and move the Court to have it allowed; the 
20 Hen. 4. 204. in a writ of maintenance returnable gurinder'” 
Martini, the mayor and burgeſſes of Briſtel claimed conu- 
lance; and it was held by all the juſtices that they ought to 
have come upon the firlt day, and that their claim ſhould 


then haye been entered, and becauſe they had not ſo _ the 
| i claim 
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claim was not allowed, 11 A. 4. 41. 5. S. P. 6 H. 5.9, 
to. S. P. 9 H. J. 10. b. 12. a. 8. P. 3 H. 6. 30 5. 8. b. 
Bra. Connſance, pl. 19. Bro. Privilege, pl. 7. S. P. and many 
other cales 11 the books thew that conufance of pleas moſt 
be demanded the firit day the party hach in court, even ip 
the return day of the writ, if the cauſe of action appcary 
therein; if it doth not, then upon the firſt day given upon 
the declaration; in the preſent caſe it appears by aihduviis 
that the defendant had notice of the cauſe of ation before 
the return of the capias ad reſpendenuum, ſo that the Chan- 


cellor ought to hace come and made the chm upon the re. 


turn cf the weit. Upon the whole we are all of opinion that 
here has been delay, and that the con..fance hach neither been 


claimed in due form nor in due time; and tlicretore the ume 


muſt be diſallowed. 


Rex v. Ager 
2nd O'Muas, 
Hil. Ter. 

12 Goo. 3. B. R. 
2 Burr, 28 29. 


„ the ſaid claim mentiened ; and alſo the certificate of the faig 


Conuſance muit be claimed in the firſt inſtance, or at the 
frſt day. — It was move! for a rule upon the profzcutor, to 
ſew cauf Why conulance ſhould not be allowed to the 
Univerticy of Cambridge, on the warrant of attorney, 
the claim of conulance, the charter, and the act of partic, 
ment. Ai THE CoUuRT made '1 rule, « Upon reading the 
* errant of attorney of the chancellsr, maſters and ſcholars, at 
* the Univ-rfity of Cambridge ; and the claim of the cogr'- 
« zance of the iudictment againſi the defendants in this cliſi; 
e and the proceedings thereon by the ſaid chancellor, maſters and 
& {cholars, of the faid Univerſity, enrolled in this Court ; ard the 
* exemplification of the letters patent, and act of par irament in 
&« cheancellr, maſter ant ſchdlers ; and the affidavit of the faid 
* defendants; on tie proſecutor to ſhew caute, wity ihe 
„% ſax] claim of cognizance by the ſaid chanceilor, maſters 
„and {chotars, ſhauld not be allowed.“ This indictment 
was found at the quarter-ſeſſions at Caimbridleg holden on 
121) Avril, 1771. It was for an aflault and battery com- 
mitted upon tie 19th of March preecding, by the defendants 
Azar and O' Mrara, upon Tamas Fiecher (the Univeriity 
primer), at a public cotteeehouſe in Ca. bridge. The detena- 
ant O'Heura was matriculated upon the day on which the 
indictment was preferred. Both the defendants appeared at 
that April ſefions, in purſuance of a recoguizance wich 
they had entered into for that purpoſe before a juſtice 6 
peace for the tyuwn and county of Cambridge, to anſwer tot 


the aſſault, but they did not then plead, W hereupon a warrant 


. N Ro * 0 p 2 5 k N 5 
was obtained from the lord chief juſtice, between that ti 
ſeilions and Uie next Midſummer ſeſſione, againit the defence 
ants: upon the uſual certificate Tha an ind ment he“ 


' , ; ö | ; "ge 71 2 
Þcen found againſt them, and that they had not app rat. 
; l en- 


The defendants upon this, enteied into a recogniz ance t 
92 


s1toncd to appear and picad at che then next quart r- 
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The defendants then ſued out a certiarari, bearing teſte on 
the 19th of June (the laſt day of Trinity term), returnable 
on the morrow Gf All Souls, to remove this indictment: 
and they entered into the uſual recognizance, To plead to 
i and try it at the next aſſizes for the county of Cambridge.” 
They appeared, however, at the befare-mentioned AMid/um- 
rer ſeſſians; and, before they made any uſe of their cer- 
4a, de moved (by their counſel) to ſtay proceedings on 
he indictment ; alleging * That the Univerſity of Cam— 
tridge had convſance of the matter.“ But their motion «as 
refuled, Upon which refuſal, they produce the certisrari. 
Upon the 5th of November following, the warrant of attor- 
ney “ To claim conuſance, was made. And the next day, 
{upon the 6th) the conuſance is claimed: it is alleged by 
the claim, to be on the morrow of All S:uls, The conu- 
lance avers the defendants to be fellow-commoners; and the 
nity of their perfons: and that the offence was com- 
mitted within the juriſdiction of the Univerfity ; and they 
moduce the exemplincation of their patent from Queen li- 
zabeth; and put Mr. Fehn Wace in their place, to claim 
conuſance in their names. PER CURIam. (Lord Mansfield, 
Ch. J.) Taking it at preſent for granted, that this claim 
o-ght to be allowed, if made in due time and in proper 
manner, it will be proper firſt to confider the objection as 
to its not being made in due time. The eſtabliſhed rule of 
law is, That cenufance muſt be claimed in the firſt inſtance, or at 
tle frſl day. And this muſt be admitted to be a very 
proper and reaſonable rule. For, if chere were not ſome 
reftriction as to the time of claiming connſance, inconve- 
nience would enfue. If the claimant were permitted to come 
at any time, he might fſuifer the cavſe to be almoſt gone 
trough before he made his claim: which would be an ap- 
parent prejudice to ſuitors. Therefore, if you will mter- 
rape the ordinary courſe of juſtice, you ought to ſtop the 
plaintiff or proſecutor in the firſt inſtance. Though all the 
ancient reſolutions concur in this opinion, vet there has be-n 
variety of opinions What fhould or ſhould nat be accounted a 
ming in the firſt inſtance within the rule. And his nm tion 
Hof coming in the tirſt inſtance?” (which fome have ſaid 
muſt be © the tirſt day,”? others © that it muſt be every day“) 
sto be expounded, according to the authorities, by the true 
meaning and reaſon of the role; and not, in every ca e, to 
be ſtrictly confined to the ſame point of time. For inft nce, 
the return of the original writ, in treipaſs, where place is 
pamed, or precipe quod reddat, v here land is demanded, may 
be the firſt initance ; becauſe, in theſe caſes, the writ tells 
where the cauſe of action ariſes. But in debt or deti ue, 
us otherwiſe: for 'tis not known where the contract or 
olligation was made; and therefore, til the p aintiff has 
| counted, 
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counted, the claim needs not to be made. So in replevin, 
the place where the cattle were taken does not appear, till the 
plaintiff has counted; if it be between ſtrangers. But if a 
replevin is ſued againſt the lord of the franchiſe himſelf, ther: 
the lord's claim would come too late, after the count; be- 
cauſe the law intends that he knew where the taking wiz 
made, being himſeif a party; and fo, by not demanding his 
privilege on the writ, he gave the court ſeiſin of the cauſe: 
for, the lord maſt uſe no delay. From theſe authorities, two 
concluſions follow, and theſe two propoſitions may be laid 
down, Firſt, I hat before any perſon is bound to claim conu- 
(ance, he is intended by law to have had ſome legal notice of 
his franchiſe being intrenched upon: and therefore it is 
ſaid to be named conuſance. Secondly, "That in order to 
bar him from making the claim, there ought to be fone 
laches or default in him; and a time ſhewn, when he might 
have claimed it ſooner, after ſuch legal notice. The Cout 
are now to judge upon this claim, and the certificates and 
athdavits. Let ps ſee then, from the facts appearing to the 
Court, whether a time is ſhewn, when the law will intend 
that they had conuſance of the matter being within their 
franchiſe; and whether any default has been made, and time 
lapſed when the claim might have been ſooner preferred; 
and whether the Court was become fully ſeiſed of the cauſe, 
at the time when the claim was actually made. The facts 
are theſe, The aſſault is ſworn to have been committed 
on the 18th of March laſt, at a public coffee-houſe in Cam- 


bridge: and it is ſo laid in the indictment. The indictment 


was preferred and found, on the 12th of April, The de- 
tendant O' Meara was matriculated on that day: (it is not 
material, on the preſent queſtion, whether it was before or 
after the bill was preferred). Both detendints appeared at 
the ſehions, in purſuance of a recognizance entered into by 
them for that purpoſe before a juſtice of peace of ihe town 
and county, to anſwer for that aſſault: but they did not 
plead. Between that April ſeſſions and the following Mid- 


fummer ſeſſions, a warrant is obtained from me, againſt the 


defendants, upon the uſual certificate of “ An indictment be- 
ing found and that the defendants had nor pleaded.” The 
detendants thereupon entered into a tecond recognizance with 
freth ſureties, © Io appear and plead at the next quarter- ſeſ- 
ons.“ The defendants ſued out a certiorari, teſted tic 
Igth of June (the laſt day of T. rinity term) retur able on the 
morrow of A Souls, ro remove the :ndifctinent; and entered 
into the uſual recognizance “ TH plex 15 it, and try it at the 
next aſſizes for the county f Cambridge“ he derendants 
appeared at the Midſummer ſei:,oiis; and, before inev made 


uſe of their writ of certiorari, moved (by their counſ:]) to 


Gay procecdings on tle indictment; alleging © Luat the 
We | Univeruif 
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Uriverſity of Cambridge had conuſance of ii. Their mo- 
ron was refuſed: and then they produce their certiorari. 
Upon the 5th of November, the warrant of attorney is 
made, „To claim conufance.“ Upon the 6th the conu- 
{ance is claimed, and which is, by the claim, alleged to be 
on the morrow of All Sous. Here, then, is legal notice 


» 


© That the offence was committed and profecuted too within 


their franchiſe, on the 12th of April:“ for, it ſo appears 
upon the face of the record, and therefore is as ſtrong as 
where the la W intends notice from the writ, where the cauſe 
of action ariſes in the caſes alluded to. The proceedings 
upon this indictment have been in the uſual courſe, in a court 
of record within the franchiſe: and the defendants were 
hound to appear, and anſwer to the indictment (if found 
againſt them) at the April ſeſſions. But it is not neceflary” 
t determine, © That the claim thould have been made then.“ 
For they were bound by the ſecond recognizance, © To ap- 
dear and plead at the Midſummer ſeſſions: and they did 
then appear and made an ine ffectual effort to take advau- 
tage of the claim of the Univerlity againſt the juriſdiction 
of the ſeſſions. Here then is the time ſhewn, when the 
chancellor, maſters, and ſcholars of the Univerſity mige 
have made their claim. And there is no pretence to tay 
that the proſ=eutor did any act to prejudice the lords of the 
franchiſe, or ouſt them of it collufively, or uſe any arti- 
ice to prevent their making their claim in duc time. But 
tley come too late. They did not uſe the Writ of celine. 
ill after their motion upon tlie claim had been heard and 
denied: and when the claim was in fact made here, the 
Court were in full poſſeſſion of the cauſe, vpou the wilt o& 
vlicrari, which was returnable upon the morrow of A1 
Halt. The claim mult be diſallowed and the rule diſcharged. 


à college barber at Oxferd, though he reſides in the city Tl. King . 
out of college, is entitled to the privileges of the Univertity. Routledge, 


An indictment having been found againſt the detendant, at 
the quarter-ſeſſions for the city of Oxford, for refuling to 


'ike upon himſelf the office of conitabie tor one ot che 


ads in that city, it was removed, by certisrari, into this 
Court, and came on for trial, before BULLER, J. at the 
lummer aſſizes for Oxferd, July, 1780. TE 1NDICTMENE 
contained two counts. THE FIRST ſtated, generally, that 
the defendant being an inhabitant, and reſidiug in the ward 
in queſtion, was on, &c. lawfully and in due manner 
cected, nominated, and appointed by J. T. alderman of 
tat ward, and one of the juſtices for the citv, into the office 
ot conflable for the ſaid ward that he afterwards had na- 
ice of the appointment, and was ſummoned to appear be- 
tore K, J. and Z. T. two other juſtices of the city, to be. 


worn in: THE $ECQND C@UNT alleged, particularly, that. 


OVA 
; w 


Mic. Ter. 


2r Gro. 3. B. R. 


2 Dez. 3530. 
Aa 


£% 
7 
Ml 
+ * 
£ 
£-1 
1 
+ 
: 
'S 
- 
3 
3 
i 
&-1 
. 
23 
PL 
: 
4 
by 
: 
Pg” 
' 
: 
1 
k 
Li 
* 
oh 
7 
+ FLY 
+ Io 
. 
= 
1 
4 3 
- 
4 


3 — 


— 2 
—— — 2 ——— 2 2 * py 
— het — 4 


Universities. 


Oxford is an ancient city, that from time immemorial there 
had been accuſtomed to be four aldermen of the iid city, and 
that each of ſuch aldermen ſhould and might, on the 30th 
of September, every year (or the day following, it the 
3oth of September ſhould be a Sunday), elect and choc', 
and of right ought to elect and chooſe, a nt and able perſon, 
&c. to be conſtable, in and for the ward to which ſuch alder 
man ſhould reſpectively belong; that the ſaid defendant was 
an inhabitant, &c. and a fit and able perſon, and that the 
ſaid J. T. then was one of the aldermen of the faid city, ty 
wit, for the ward in queſtion, and that on the ſaid 30th day 
of September, in the year, &c. the ſaid J. T. did duly and 
lawfully elect, chooſe, and appoint the defendant, &e, 
(Then ſtating the notice and ſummons, as in the former 
count, and concluding that notwithſtanding the eleCtion and 
appointment the defendant refuſed to take the oath, &c.) 
The defence conſiſted, 1. In putting the profecutors on 


proving the cuſtom as laid in the ſecond count of the indict- 


ment: 2. In ſhewing that the defendant, being matriculete! 
in the Univerſity, and entered on the buttery-books of Bruten 
Noſe college, as barber to the college, was not liable to ſorve a; 
cenſtable, although he reſided, and kept a barber's and perfuner': 
ſhop in one of the awards of the city. IHE EVIDENCE for the 
proſecution, with regard to the cuſtom, was, that, on the 
zoth of September (or the 1ſt of October), annually, a 
meeting is held, in the town hall, of the mayor, four alder- 
men, and aſſiſtants, at which the new mayor is ſworn in, 


and the city officers, viz. conſtables, &c. appointed; that, 
on ſuch occations, the hall is open to every body; that con- 


{tables are never appointed but at that meeting; but that 
none of the members of the corporation ever interfere in 
their appointment except the aldermen, each of whom ap- 
points one for his own ward; that this is done in the fol- 
lowing manner: the old conſtable delivers in a lift of all the 
perſons in his ward fit to ſerve the office, and the alderman 
of the ward names one from that liſt, With regard to the 
liability of the defendant to ſerve, the proſecutors, after procl 
of the defendant's reſidence in the ward, and his keeping a 
ſhop there for perfumery, toys, &c. endeavoured io thew, 
that, in many inſtances, perſons of a like deſcription, viz. 


| barbers, cakes, &c. of different colleges, had ſerved the office, 


They had given notice to the defendant to produce the 
matriculation-books of the univerſity, in order to prove the 
matriculation of thoſe perſons; but, as the books had not 
been inſpected before, and there was no index, they were 
not able to find the names of any of them. It was admitted 
on the part of the defendant, that the vice- chancellor of the 


Univerſity often directs his warrants to be executed by the 


city conſtables, The defendant's counſel, on the queirion 


concerning 
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concerning the cuſtom, read a clauſe in the charter of 3 Fac. 
1. to the city of Oxford, by which it is provided, that conſta- 
bles, & c. of that city, in caſe of vacancies, ſhall be choſen by 
the mayor, &c. and commonalty, or the major part of them ; 
« fe civibus civitatis predife.” They alſo read the conſta- 
ble's oath, by which he is bound to attend the city court, &c. 
On the other head, they proved the detendint's matriculation 
iu the Univerſity books; that he was barber of Brazen-noſe 
callge; and that an ancient fee is annexed to that office, 
which was regularly paid to him ; that the office of barber 
is taken notice of in the ſtatntes of the college ; and that the 
defendant, if the members of the college choſe, was bound 
to act as their barber, and, on one or two particular occa- 


ſions in the year, to attend at the college as a ſervant; that 


he actually had regularly attended on thoſe occaſions, but 
was not then employed in the exerciſe of his trade as a bar- 
ber. They then read a paſſage from a charter of Edu. 4. 
reciting a compoſition made between the Univerſity and the 
city in the reign of Edw. 1. as follows: “ Ad hoc etiam, 
« quod prædicti major & burgenſes queruntur, quod, cum 
per cartam domini regis non ceduntur aliquæ libertates alijs 
& in prædictà villa, quam ſcholaribus univerſitatis prædictæ, 
& illi ſch8lares ſint exempti a communitate prædictà ad re- 
& ſpondendum coram eis, vel ſimul cum ipſis, de aliquibus 
« rebus ipſum dominum regem vel communitatem præ- 
dictam tangentibus, prædicti cancellarius & ſcholares, per 


& procuratores ſuos, alios ſibi appropriant, & qui non ſunt 


& ſcholares, ut ciffores, barbatores, ſcriptores, parcaminarios, 
& hujuſmodi, qui non ſunt de juriſdictione ſui, & qui ha- 
« bent, in eadem villa, uxores, familiam & mercandiſas ſuas, 
« & hoc ad grave damnum domini regis, & firmariorum 
* ſuorum—Ad quod, per prædictum cancellarium & ma- 
„ giſtros, ac etiam per ptædictos majorem & burgenſes, 
H unanimiter eſt concordatum, quod de cætero, nullus gau- 
deat IAbertatibus ſeu privilegits univerſitatis prædictæ niſi ele- 
© rici & eorum familiæ & ſervientes parcaminarii, /umi- 
« rarii (1), ſcriptores, barbatores, & alijs homines de officio, 
qui ſunt de robis ipſorum clericorum.” They alto pro- 
duced an indenture, or ſort of agreement, between the Uni- 
rerſity and the city, in the 37th year of Hen. b. 1459, by 
which agreement the city admitted, that the magiſtrates of 
the Univerſity were joint conſervators of the peace, and the 


particular perſons entitled to the privileges of the Univerſity 


were enumerated, and, among them, barbers with their 
houſehold. There was, however, no evidence given to ſhew 
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the extent of thoſe privileges, or whether the exemption from 
ſerving the office of conſtable was included in that genera] 
expreſſion. It appeared that the preſent corporate name was 
the ſame as in the charter of 3 Fac. 1. In a modern corpo- 
ration book, beginning in the year 1776, the title of the 
entry of the meeting of the goth of September, was— 
« For the election of officers,” —and nothing was ſtated in 
the book of any other buſineſs being done at ſuch meeting. 
It mentioned nothing of the mode of electing the conſtables; 
the entry of the election of each being ſimply,—“ A. B. 
was choſen conſtable for the ward of C, and ſworn in.''— 
After the evidence was cloſed, it was contended, at ihe trial, 
on the part of the defendant ;-—1. That he profecuters had 
not proved the cuſtom as laid. The preſence of the mayor and 


aſſiſtants appeared to be neceſſary at the meeting, and it alſo 


appeared to be part of the uſage that each conſtable ſhould be 
named out of a lift delivered in by his predeceſſor. But neither 
of thoſe circumſtances were laid as part of the cuflom, in the ſecond 
count of the indiftment. The uſage, as proved, tfecmed, it 


was ſaid, to ſhew that the election was made according to 


the charter of 3 Fac. 1. not by any preſcriptive right, for chat 
although the nomination for each ward was, de faclo, left to 
the alderman of that ward, yet the meeting was open to the 
whole corporate body. (The counſel for the proſecution 
ſeemed, at the trial, to admit that the firſt count was too 
general, and could not be ſupported.)—2. It was inſiſted by 
the defendant's counſel, that, ſuppoſing the cuſtom had been 
proved to exiſt as laid in the indictment, and that the appoint- 
ment had been agreeably to the cuſtom, ſtill the defendant 
muſt be acquitted, becauſe he was clearly entitled to the pri- 
vileges of the Univerſity, and, as no inftance had been ſhewn 
of a matriculated barber having ſerved as conſtable for the 
city, the cxemption from that office ought to be conſidered 


as one of thoſe privileges. To theſe objeCtions, it was 


anſwered ;—1, That, as to the charter of 3 Fac. I. it was 


out of the queſtion, for that Oxferd is a city by preſcription, 


and it did not appear that the city had ever accepted that part 
of the charter relied on by the defendant. With regard to 
the variance between the evidence and the cuſtom as laid, it 
was not material; it had not been ſaid, by any of the wit- 
neſſes, that the meeting was neceſſary to the appointment of 
conſtables; it was only proved that, in fact, they had been 
appointed at that meeting; but that was merely matter ot 
convenience, becaufe the aldermen muſt meet in the hall that 
day, in order to ſwear in the mayor.—2. The exemption 
claimed could not be ſupported on the indefinite and gefieral 
expreſſions in the ancient inſtruments which had been read. 


epecially as the defendant was merely a colourable —_ ot 
| ; a collegs 
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a college, and others, who, de facto, ſtood in ſimilar predi- 
caments, had been proved to have ſerved the office. BULLER, 
in ſumming up to hon! + „ ſaid, there were two diſtinct 
queſtions in the caſe, perfectly independent of one another, 
and he would take their opinion ſeparately on the firſt, be- 


" cauſe, if that opinion ſhould be one way, it would become 


unneceſſary for them to confider the other queſtion. — 
He then ſaid, that if the practice was at all reconcilable to 
the charter, that muſt be taken as the authority and a rule 
for the appointment of the conſtables; and that it ſeemed to 
him, that the nomination by the aldermen might be con- 
ſiſtent with an election by the mayor, &c. and commonalty. 
It was not denied that part of the charter had been 1088 0 ; 
the preſent corporate name was that given by the charter ; 
and he was inclined to think, that a charter muſt be accepted 
in toto, if at all (1). There was no liſt mentioned in the 
indictment, yet that was proved to be an invariable part of 
the uſage. The entries in the book, relative to the meeting, 
ſeemed to ſhew, that the chief, if not the only purpoſe, was 
the election of officers. Upon the whole, he inclined ſtrongly 
for the defendant, on this head. The jury, however, which 
wes ſpecial, but conſiſted chiefly of tales men, found this 
queſtioa for the proſecutors. The judge afterwards ſtated, 
and obſerved upon the evidence on the head of the exemption ; 
and ſeemed to think, that it was to be preſumed that this 
was comprehended in the general word “ privileges,” unleſs 
the contrary had been ſhewn. The jury, however, found 
lis queſtion alſo for the proſecutors; and there was a gene- 
nl verdict againſt the defendant. A new trial having been 
moved for: IN $UPPORT OF THE VERDICT it was con- 
tended:— 1ſt. That, ſuppoſing there was a material vari- 
ance between the evidence and the ſecond count, yet the firſt 
count was ſufficiently particular, and might well be ſup- 
ported :—2dly, That the variance between the evidence and 
te ſecond count, was not material; there was no proof that 
the preſence of the mayor and commonalty was a neceſſary 
part of the cuſtom, nor that the aldermen might not nomi- 
nate perſons not contained in the old conſtable's liſt ; and, 
upon the whole, the evidence on this head was ſufficient to 
be left to a Jury,—3dly. That it was 100 violent a pre- 
ſumption to imply, that, under the general expreſſion of 


— 
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(1) Vide Rex v. Cambridge, E. 6 Geo. 3. 3 Burr. 1656, 1661, 1663, 
ae, vol. IV. p. 212, where it is held, that a new corporation muſt 
cep a charter in 7010, or not at all; but that one already exiſting may 
cept one in part. &F* For the doctiine concerning the acceptance 
0 charters, vide Rex v. Amery, H. 27 Geo. 3. 1 Term Rep. 575 to 590. 


F. C. on a writ of error in Dom. Proc. 30 Geo: 3. ante, vol. II. p. 697. 
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& privileges of the Univerſity,” this exemption was included, 
Fox THE DEFENDANT it was inſiſted, 1ſt, That the fir{ 
count, moſt clearly, could not be ſupported. Canſtables, by 
the common law, are appointable only at the court leet, or, 
in default of appointment there, by the conſervators of the 
peace, or at the quarter-ſeſſions. A corporation, as ſuch, 
has no right to appoint conſtables. They muſt entitle them. 
ſelves to it, under ſome particular preſcription, or grant. 
And in inditments of this ſort, it is indiſpenſably neceſſary 
that ſuch grant, or preſcription, ſhould be alleged, and plainly 
ſet forth; 2 Hawk. Pl. Cr. c. 10. ſ. 46. Rex v. Vaws, 1 Med. 
24. Rex v. Barnard, Comb. 416. 2dly, As to the variance be- 
tween the evidence, and the cuſtom [24d in the ſecond count, 
it is material and fatal. By the cuſtom proved, the perſons 
eligible are limited to the conſtable's liſt ; by the cuitom laid, 
there is no ſuch reſtriction. According to the evidence, the 


appointment muſt be in a corporate meeting ; according to the 


indictment, no ſuch meeting is requiſite. 3dly, As to che exemp- 
eion there is no diſtinction to be made between the defendant's 
caſe, and that of the higheſt members of the Univerſity ; he 
is entitled, like them, to the privileges of the Univerfity, and 
therefore the queſtion on this head comes to be, Whether 
every member of the Univerſity is liable to ſerve this office! 
PER CV RIAN. With regard to the cuſtom laid in the ſecond 
count, the circumſtance of the lift is an eſſential variance. 
The alderman cannot appoint, ad libitum, any one of his 
ward: he is confined to the return made by the former con- 
ſtable. As to the exemption, the Univerlity has a ſeparate ju- 
riſdiction eſtabliſhed Ly ancient wiſdom, and it is eſſential to 
its happineſs and peace that this ſhould continue. The body 
of the Univerſity has always been kept diſtinct from the city 
at large; and every Univerſity in the world is ſo conſtituted. 
Who is it, in this caſe, that claims the exemption? A fer- 
vant of the college, named in the ſtatutes, with an ancient 
fee, and duties which require attendance and ſervice in the 
college. All colleges have ſervants of this ſort. It ſeems 
admitted, that, if the defendant reſided within the walls of the 
college, he would be exempt. But it is certainly true, that 
none of the ſervants but the porter do live within the walls. 
Beſides, the agreement with the city, which declares that the 
privileges extend to barbers with their houſehold, overturns 
ſuch a diſtinction. In ſhort, the defendant ſeems to be 2 
fully privileged perſon. The verdi& is, on both points, 
contrary to evidence. Rule abſolute. 5 

Sentence of expulſion unappealed from, was given in evt. 
dence on an indictment for aſſaulting a fellow-commoner, o 
Dueen's Cellege, Cambridge, by turning him out of the col. 
lege garden; and held concluſive for the defendant. This 
was a ſpecial caſe reſerved upon an indictment againſt we 


defendaut” 
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defendant and others, for an aſſault upon Charles Crawford, b 
eſq. a fellow-commoner of Queen's College, in the Univerſity | 4 
of Cambridge, in turning him out of the garden belonging to vid 
the ſaid college. Caſe.—On the trial, evidence was offered +3 
on the part of the proſecutor, to ſhew the illegality of the 4 
ſeveral ſentences of expulſion of the proſecutor from the ſaid 
college, and of the confirmation of the ſaid ſentences z but of Fa 
which confirmation no notice was given to the ſaid proſe- #4 
cutor. If the Court of King's Bench ſhould be of opinion that | | 
ſuch evidence was admiſſible on the trial of the ſaid indict- 
ment, then the parties on both ſides were to produce to 
the Court ſuch part of their ſtatutes, or other inſtruments, 
as might be proper to ſupport or invalidate ſuch ſentences 
that the ſaid Court might judge of the legality or illegalit 
of the ſaid ſentences, or either of them, for the ſaid ort 
fecutor's expulſion from the ſaid college. T HE QUESTIONS 
reſerved for the opinion of the Court were, 1ſt, Whether 
ſuch evidence, as above ſtated, given on the trial of the ſaid 
indictment, was admiſſible or not? 2dly, Whether, if ſuch 1 
eridence was admiſſible, the ſaid ſentences, or either, and i 
which of them, were legal for the proſecutor's expulſion from 4 
the ſaid college. The caſe came on to be argued before the i; 
Court laſt term, and when Mr. Jones, for the proſecutor, | 
had begun, Lord Mansfield ſtopped him, ſaying, that upon } 
the caſe, as then ſtated, nothing appeared to the Court of q 
the foundation of the college, or of their juriſdiction, or of . 
the ſtatutes, or of the facts; all of which were neceſſary to # 
be ſtated to enable the Court to form a judgment upon the bil 
queſtions reſerved. His lordſhip ſaid, if the proſecutor were 5 
a member of the foundation, the ſentences might be couclu- 
five until reverſed by the viſitor. If only an independent | 
member, it might be defenſible in thoſe who had the manage- : 
ment and direction of the college to put him vut.— The caſe | 
was now made complete by the addition of the order of ruſti- 
cation of the proſecutor, dated Auguſt 21, 1773, ſigned by the A 
maſter and one fellow ; the ſentence of expulſion, dated Septem- | 
ber 27, 1773, made by the maſter and uo fellows, but ſigned 
only by the matter; the order of confirmation of the ſame, 
dated January 13, 1774, ſigned by the maſter and fen fel- | 
lows. Alſo a copy of the ſtatutes of the college, of which Þ 
the ſtatute de perendinantibus only was material, and an in- | 
terpretation of the words, © Major pars ſociorum, which oc- 
curred frequently in the ſtatutes, and which, by ſuch inter- 
pretation, was conſtrued to mean the major part of the fel- 
lows reſident in college. The ſtatute de perendinantibus was 
5 follgos: e Statuimus quod nullus ad perendinandum in hoc 
: co!16/10 admittatur, niſi de expreſſo conſenſu preſidentis, 
* majoris partis ſociorum; quibus conſtet de ipfius bona — 
" tama converſationeque laudabili & quem crediderint quiete 3 
| | 883 « yecturum 1 
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« vecturum inter ſocios. Et ſi oppoſitum coyſtiterit poft 
« ejus ingreſſum, prim6 admoneatur per preſidentem vel 


4. ejus vicegerentem; & fi tunc non emendatur, moneatur 


* ſecunds per duos ſocios tunc domi preſentes; quad ſi ad. 
„ huc non ſe reformaverit, tertio per preſidentem & majcrem 
„ partem ſociorum expellatur a collegio in perpetuum. (ug 
« fi quiſque perendinantium aliquod crimen committat und: 
ſcandalum aut infamia eidem collegio oriatur, idem ab 
hoc collegio protinus expellatur.“ AND IT was Ro- 
PoSED on the behalf of the proſecutor to maintain, itt, 
That the ſentence of expulſion was examinable in this 
Court. 2dly, That it was regular, and conſequently illega], 
CUR. ADVISARE VULT. Afterwards Lord Mansfeld deli. 
vered the opinion of the Court. His lordſhip {tated the 
caſe at large, and proceeded thus: The profecutor, after 
theſe proceedings, continued by force, and in delpite of th: 
college, until July, when the fact for which the indid- 
ment is brought happened. But he had never before made 
any complaint about the proceedings, nor appealed to the 
viſitor. The queſtion upon theſe facts is, Whether, after the 
proceedings ſo had againſt him, he had a right to continue in 
the college? It has been argued, that he was a mere bearder, 
and if fo, that he had no right to continue after the notice 
given him to leave the college; and we all think that he ap- 
pears to be a mere boarder. Mr. Jones has furniſhed me with a 
caſe which ſeems deciſive as to this point, and is as follows: 
Ae parte Fehn Daviſon, eſq. in Chancery, at Lord Ap/ſry's 
houſe, July 25, 19972. Mr. John Dawſon was admitted a 


2 
Go {6 


commoner of Univerſity College, in Oxford, and ater having 


erformed the greateſt part of his public exerciſes, and ha- 
ing kept all the terms, within one, requiſite ſor the purpoce 
of taking the degree of batchelor of arts, he was expelled the 
ſaid college. He preferred his petition to the Lord Chan- 
cellor as viſitor, Univerſity College being of royal founda- 
tion, and the petition ſtates That Univeriity College was 4 
foundation of King Alfred, anno 872.— That by charter, the 
ſaid college doth now conſiſt of a maſter, 12 fellows, and 
other members. — That he was admitted accoiding to the tte 
nor of the charter; that he was expelled by the matter and 
five fellows, which dees not conſtitute one half of the fe 
of the college. —The appellant therefore prayed, that tne 
matter might be taken into conſideration; that the maker 


and fellows might be ordered to attend; and that the charters, 


books, and ſtatutes, might be inſpected and produced at the 
hearing of the petition ; and, in general, that the appelant 
might be redreſſed. The Lord Chancellor ordered that the 


parties ſhould attend, and that the public books, &c. &c. 


ſhould be inſpected. Upon this, the college preſented a 


counter-petition, ſuggeſting, that certain allegations in the 
N © appeliants 
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appellant's petition are unſupported by evidence, particularly 
theſe ;—* That the college now conſiſts by charter, of a 
« maſter, 12 fellows, and other members: That your pe- 
« titioner was admitted a member purſuant to the charter.” 
Whereas they ſhew, that the college is a corporation by pre- 


ſcription, though confirmed by ſeveral royal charters. That 


itis an eleemoſinary corporation, and conſiſts only of a maſter 
and 12 fellows: that they are adviſed, and do ſubmit that 
commoners, i. e. ſuch as pay for their lodging and diet, and 
are independent, do not belong to tlie college, nor are of 
the foundation : that they are, of courſe, not entitled to 
the protection of the viſitor, and can have no title to the 
production of the college papers. They therefore pray, 
chat they may be heard againſt the petition of the faid 
Daviſon ; and that ſo much of the above order as relates te 
the inſpe&tion and production of the college books, &c. &c. 
may be ſuſpended till it be determined “ whether this be mat- 
ter of viſitatorial cognizance ?” The Lord Chancellor ac- 
cordingly ſuſpended that part of the order, The matter af- 
terwards made an affidavit, that the college was merely elee- 
moſynary ; that it had undergone various changes, till at laſt, 
Queen Elizabeth, in the 15th year of her reign, incorporated 
it © per nomen magiſtri & ſociorum collegii magnæ aulæ 
* univerfitat. Oxon; that in the ſaid grant there is no men- 
ton of any commoners, or other perſons independent of the 
foundation, and that Mr. Daviſon never was a member of 
the ſociety, never belonged to the foundation in any ſenſe. 
The queſtion was, © Whether in a college independents. of 
th: foundation were of viſitatorial juriſdiftion ?*” On the 
part of the college it was argued, that the viſitor's juriſdic- 
tion is confined to the foundation, and is derived folely from 
ie intention of the founder with reſpect to the diſtribution of 
tis property. That independent members are pupils received 
into the college by the maſters and fellows, and ſubmitted to 
ter diſcretionary government; they are ſtrangers to the 
Hundation. They therefore have no other remedy in caſe 
vt particular grievance, than that which the laws of the land 
afford them, they have no appeal in the viſitor's juriſdiction. 
the viſitor cannot give coſts, and young men of fortune may 
ruin, or at leaſt haraſs the Univerlity by continual vexa- 
on. On the part of the appellant it was inſiſted, that the 
Vilitor's juriſdiction is not confined to the foundation, but 
compriſes the whole government of the college : that the 
dependent members, thougi ſtrangers to the eleemoſynary 
conſtitution, are not ſtrangers to the college, being recog- 
nized, deſcribed, and defined in the conſtitution of the Uni- 
'elty, For by the Univerſity ſtatutes, a degree cannot be 
laben by a perſon not a member of a college. That the 
lame ſtatutes enact the duties, privileges, ranks, and habits of 
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independent members, according to their ſeveral orders. That 
theſe deicriptions and definitions are acknowledged by thoſe 


laws whicu affirm the conſtitution of the Univertity, That 
thoſe jaws will imply, on the part of members admitted 


intra mœnia &dis, ſubmithon to the orders and ſtatutes of the 
ſociety, and on the part of the college protection and redreſs, 
The relation, therefore, of theſe independent members to the 


college being legally recognized, definite, and certain, they 
have an appeal to the viſitor.— Ie Lord Chancellor, with 


the advice of De Grey, Lord Chicf Juſtice of the Comman 


Pleas, and Mr. Baron Adams, diſmiſſed Mr. Daviſon's peti- 


tion. And upon examination of the original order, it docs 
not appear that any mention is made of the petitioner having 
liberty to inſpect the books and charters, &c. of the college, 
in order to the diſcovery of any corporate right he might have, 
Nov the order in that caſe is expreſsly founded upon tie 
ground of the appellant being an independent member, a id a 


mere ſtranger. Here the proſecutor is an independent mem— 


ber; and it ſo, the authority I have juſt mentioned puts an end 
to the queſtion : becauſe, as a mere boarder, he had no right 


to continue in the college after they hid given him notice to 


quit. It may be ſaid there is a difference between that caſe 
and this, becauſe the ſtatutes of Univertity College take no 
notice at all of independent members or ſtrangers ; whereas 
there are expreſs provitions and regulations in the ſtatutes of 
Queen's Cullege concerning them. But ſuppoſing Mr. Craw- 


ford were ſubject to the rules and orders of the college; in 


that cafe it is inſiſted that the ſentence of expulſion is illegal: 
and at the trial, the ſtatutes of the college were offered in 
evidence to ſhew that it ſhould have been ſigned by the ma- 
ſter and a majority of the fellows, whereas it was ſigned by 
the maſter and one fellow only. The anſwer to it is, that 
even if the allegation were well founded, the me: its, the jiſ- 
tice, or the regularity of the expulſion cannot be entered into 
at the aſſizes; but the proper mode of impeaching it, 1s by 
appeal to the viſitor, Mr. Juſtice Willes was ct that opinion 
at the trial: but reſerved the queſtion, Whether the ſtatutes 
were to be admitted in evidence to impeach the ſentence, and 
enter into the validity of it there. And we are all of opinion 
with Mr. Juſtice Willes, that they could not, So that even 
if Mr. Crawford was a member, and ſubject to the juriſdic- 
tion, rules, and orders of the college, his mode of redrels i 
by appeal to the viſitor, and not to this Court. The kings 
courts, if the college do not exceed their juriſdiction, have no 


cognizance, no ſuperintendence. But the viſitor is the only 


perſon to be applied to, and moreover his judgment is final. 
£0008 Hot proceed by the rules and forms of the common 


law; but he ſuffers a party allegare non allegata, & probare net 
probata; and decides entirely upon the merits, T hereto 


re 
this 
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this expulſion by the maſter and reſident fellows muſt be 
taken by every body to be a right ſentence, till avoided or ſet 
aſide by the viſitor, who is the ſole judge. So with reſpect 
to ſentences of the eecleſiaſtical court: the temporal courts 
muit conſider them as final and concluſive, until reverſed. 
So in caſes within the juriſdiction of the admiralty courts, 
their judgment is concluſive, until reverſed. In this cafe 
expulſion is a matter entirely of their own juriſtiction. The 
viitor might have proceeded upon the contempt and miſhe- 
haviour ſubſæquent to the original offence. There is an end 
of all diſcipline, if this expulſion might be overturned by force 
and violence, without taking the proper courſe oi applying 
to the viſitor. Therefore we are all mott clearly and 
ſtrongly of opinion, that Mr. Juſtice Milles did extremely right 
in retuiing to admit any part of the ſtatutes to be read in 
evidence at the trial. It is ſuggeſted to me, that if this were 
a common law right, like Doctor Bentley's to a degree, it 
muſt be ſubmitted to uatil a proper application were made 
to a court of juſtice in a legal way. It cannot be overturned 
by force and violence. Therefore let there be judgment for 
the defendants. ; | | 

This was a rule calling on the Biſhop of E/ to ſhew The King e. 
caule why a mandamus ſhould not iflue, directed to him, og 1 
commanding him to appoint one of two perſons, namely, the _— Geo. 3. BR 
Reverend George Borlaſe and the Reverend Francis Barnes, 2 Ter. Rep. 290, 
elected, nominated, and preſented to him by the fellows of 
Peterhouſe College, Cambridge, to be maſter of the ſaid college. 
It was agreed by the counſel on both ſides that the biſhop and 
tne proſecutor ſhould acquieſce in the opinion of the Court 
01 the argument of the rule to ſhew cauſe. 

It appeared from the affidavits filed on both ſides, and from 
the ſtatutes and extracts from the college regiſter annexed 
thereto, that the college was founded in 1284, by Hugh de 
b/ſam, biſhop of Ey, by a charter of foundation, recited 
and confirmed by a charter of King Edward L in the thir- 
tenth year of his reign. That the founder directed the per- 
ſons to be maintained on the foundation, to be for ever ſtyled 
The Scholars of the Biſhops of Ely, which is the name of the 
ſociety inſcribed round the common ſeal of the college at 
this day. That Simon de Montacute, the ſeventh biſhop in 
lucceſſion from the founder, gave a code of ſtatutes about 
the year 1344 z by which and other ſtatutes given by his ſuc- 
ceflors in the ſez, as reviſed and altered by the commiſſion- 
ers for viſiting the univerſity of Cambridge in the reign of 
aa VI. the college had ever ſince been governed (1). It 

| further 


— 


* 


. 017 Two perſons ſwore chat they believed the founder gare ſeveral 
lautes for the regulation of his college; but none ſuch were produced on 
either 
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further appeared that the number of perſons on the foundz. 


tion, being the number mentioned in the (1) ſtatutes, conſi%4 - 
of a maſter and fourteen fellows, ſometimes called perpetual n: 
ſcholars, eight poor ſcholars, and two bibliotiſts. That to 
there had been other fellowſhips and ſcholarſhips annexed x w 
different times and by different benefactors; but theſe had m 
never been conſidered as conferring on thoſe who held them B 
any privileges (2) as members of the ſociety. It further ap- bi 
peared, that the maſterſllip of the college becoming yacant ar 
on the 14th of Auguſt, 1787, by the death of Doctor Lad, th 
biſhop of Carliſie; the ſenior fellow of the college, the day Pp 
after ſuch vacancy was notified to him, cauſed a ſchedule tg th 
be affixcd for twelve days together upon the moſt public an 
door of the college-hall, appointing the 31ſt of September pr 
next for the election of a new maſter. On the day appointed an 
for the election, the Reverend George Borlaſe, B. D. and fel. pr 
low of the college, the Reverend Daniel Lougmire, B. D. who B 
had been a fellow of the college, and had vacated his fellow- ſo 
{hip by the acceptance of a college living in the year 1776, an 
but who had continued to keep his name enrolled on the wl 
boards of the college, and the Reverend Francis Barnes, B. D. be 
and vice-provolt of King's College, Cambridge, who had never thi 
been a member of Peerhouſe, offered themſelves candidates A 
for the maſterſhip. It further appeared, that at the time of th: 
the election there were twelve inſtituted fellows upon the ce 
foundation, and two who were in their year of probation, and ſitc 
conſequently not entitled to vote. That on the day appointed the 
for the election, eleven of the inſtituted fellows aſſembled in pe 
the chapel, and proceeded to the election according to the the 
forms preſcribed by the ſtatutes, all of whom nominated the * 
ſaid George Borlaſe; eight of them nominated Francis Burn D 
and three of them nominated the ſaid Daniel Longmire. That ing 
neither the ſenior fellow of the college nor Mr. /.-ngmu? lat 
were informed or knew that the ſaid Janes Barnes was to _ 
be a candidate, previous to the day on which the election ie 
came on. It further appeared, that the ſenior fellow, upon fell 
3 - livi 
a me: 
either ſide, neither had any been known to exiſt for ſeveral hundred years. the 
Indeed it ivould feem from tte preamble to Sπun de Montacute's Sta: Bit 
tautes, that none had ever been given by the founder, or at mot very | 
imperfc& ones; which is probable, as he died within two vears ater of 
the endowment in 1286, in which year, according to the regiſter of n, to ] 
Fohn de Kirkby was corlecrated biſhop of the fee. : Ba; 
(1) There ere proviſions in She, de Montacute's code for 11077000 ſho 
the number of ſcholars on the old foundation, if the revenues tere the 
would at any time admit of the augmentation, which was to be mass 
with the conſent of the biſhop of E!y for the time being. But not pre 
increaſe had ever taken place, except in one inftance ſeveral years 2g" Bar 
(2) Prob1bly on account of ſome clauics in the teſpective 1nuentvres ſtat 
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the majority of votes being declared to be in favour of George 
Brrlaſe and Francis Barnes did pronounce them to be nomi- 
nated and elected by the fellows of the college, to be preſented . 
to the Biſhop of EY); that accordingly on the ſame day letters 
under the common ſeal of the college were made out in teiii- 
mony of the election, nominating and preſenting the {aid George 
Birlaſe and Francis Barnes to the Biſhop of EH, requiring 
him to appoint one of them to be maſter of the college, 
and do that which to his office therein did belong: and that 
the ſaid letters were delivered to the Biſhop of Ah, on the 
za of September, by two of the fellows of the college, Vicar 
the ſaid two fellows at that time” requeſted the biſhop to make 
an immediate appointment, informing him, that they came 
prepared with every neceffary inſtrument for that purpoſe, 
and that the two perſons elected were at hand, and that the 
preference of the fociety was in favour of the ſaid George 
Borlaſe. That the biſhop was thereupon induced to make 
ſome enquiries touching the election, and why a perſon from 
another college had been elected and returned to him? and 
whether there was any other perſon of the college qualified 
beſides the ſaid George Borlaſe ? and was informed by one of 
the fellows aforeſaid, that there was no other fellow quali- 
fied, except the ſaid George Borlaſe, among themſelves ; and 
that they had obeyed the ſtatutes. That the biſhop, con- 
ceiving that he could not properly diſcharge his duty as vi- 
ſitor of the college without maturely confidering the ſtatutes 
thereof, declined at that time to appoint either of the two 
perſons ſo nominated to him. It further appeared, that on 
the 8th of September following (five days after the return 
was preſented to the biſhop), Mr. Lengmire and allo 1%an::'s 
Dawes, the ſenior fellow of the college, repreſented in writ- 
ing to the biſhop, that Mr. Longmire was a candidate at the 
late election; that he had three votes in his favour ; that he 
was qualified according to the ſtatutes for the maſterſhip; 
had never ceaſed to be a member of the college, aithough his 
tellowihip had been vacated by the acceptance of a colleg2 
living; and that he did conceive himſelf fully within the 
meaning of the preference given by the ſtatutes to perions of 
the ſaid college or houſe over ſtrangers ; to the intent that the 
Biſhop of Ely, as viſitor of the college, might take cognizance 
of Mr. Longmire's caſe, and of the right he ſuppoſed himfelf 
to have to be nominated by the college in preference to Mir. 
Barnes. It further appeared from the affidavit of the Bi- 
ſhop of Ely, that, on maturely conſidering the ſtatutes of 
the college, he conceived Mr. Longmire entitled to ſuch 
preference claimed by him; that the return of Borlaſe and 
Barnes not being, in his judgment, made agreeably to the 
ſtatutes of the college, he declared, as he conceived he had 
a right to do, the ſame to be null and void, and by virtue of 
the authority given to him by the ſtatutes of the college, and 
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25 viſitor thereof, on the th of October following, he 2. Wl * 


Þ pointed Mr. Longmire to be maſter of the college, by ag in. bi 
bi ſtrument under his hand and epiſcopal ſeal ; and that he con- b 
1 . ceived the right of expounding and conſtruing the ſtatutes - 
| of the college to belong wholly to him as viſitor thereof, * 
d That in conſtruing them in the manner he did with reſpect - 
to annulling the return, and the appointment of Longmire, py 
he had fulfilled the intention of the founder of the college, = 
and faithfully diſcharged his duty as viſitor thereof, The | 

Biſhop of Ely ſent his mandate, dated October gth, 1788, 4 
under his epiſcopal ſeal, to the college, thereby commanding a ; 

Mr. Dawes, the ſenior fellow, and all the other fellows, to # 
admit and induct Mr. Longmire into the maſterſhip ; in obe- | 
dience to which mandate Mr. Daves did, on the following V 
day, in due form and manner, admit Mr. Logmire into the C 

real and actual poſſeſhon of the maſterſhip, having firſt ad- x 
miniſtered to him the proper oaths in the college - Hall. 25 
The Biſhop of Eh, previous to his appointment of Mr. ha 

Longmire to the 3 namely, on the 27th of Septem- a8 
ber, 1787, ſent a letter to the fellows of the college, in which * 
he ſubſcribed himſelf their friend and viſitor ; and in which = 
he ſaid, inter alia, © On the ſtricteſt inveſtigation of the 7 
« ſenſe of your ſtatutes, and the moſt candid reference of 5 
« your conduct on that occaſion to the directions preſcribed i 
„ by them, I find it indiſputably to ſtand in expreſs contra- 0 
ce diction to them. You have gone out of your own ſociety ſch 

« in ſearch of a perſon qualified to be your preſident, and n 
« have actually returned him to your viſitor as ſuch, not- E 
„ withſtanding the poſitive directions of your ſtatutes, that "ef 
« the members of your college ſhould have the preference Ws 
| © to all other candidates, and whilſt at the ſame time you Th 
| * knew there were ſuch who offered themfelves. For theſe of 
5 « reaſons, and on this ground, it is my duty to declare your ing 
| « method of conducting the election for your vacant ma- he 
. « ſterſhip unſtatutable, and your return of the perſons ſo * 
&« elected null and void; and as I am entitled by this irregu- per 
ce lar and unſtatutable election, which in its effect is a nullity, 20 
« by your not having, within the time limited, agreed upon the 
$ „the return of two qualified perſons, I do in this manner voi 
Þ &* inform you, that I ſhall with all convenient diſpatch, and W 
3 ce the fulleſt attention to your credit and intereſt, proceed to 
Cl « exerciſe this devolved authority for this turn, by the ap- the 
F e pointment of the Reverend Mr. Zongmire, B. D. to be your of 
4 * maſter, who was educated in it, and formerly fellow ot it, oth; 
N c and who offered himſelf a candidate on the election, and the 
3 by having continued his name on the books is yet a mein. TH 


| c ber of your houſe.” On the 3d of October, Mr. Borla/: cipe 
and two other fellows, in a letter to the biſhop, expreſſed a 
J | concern that an act of the ſociety, reſulting {rom a conſci- yg 
| | entious regard to the ſtatutes, and agreeably to the — 
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of the college on former occaſions, ſhould be adjudged by the 
biſhop repugnant to their duty, and requiring to be annulled 
by his lordſhip's viſitatorial power. And on the ſame day 
hoſe three fellows formally proteſted againſt the biſhop's ap- 
pointing Mr. Lengmire; ſuch appointment being in their 
judgment contrary to the ſtatutes of the college, and con- 
rary to the ſenſe and practice both of the college and of the 
viſitors thereof in former elections. h : 

It alſo appeared that Mr. Longmire was admitted and en- 
rolled on the matricula, or roll of the college, near forty years 
190; and that ſuch perſons, who were ſo admitted and in- 
rolled on the matricula of any college, were in the common 
and accepted language of the Univerſity, and of the ſtatutes 
of the ſame, ſaid to be of ſuch college, and conſidered as be- 
longing thereto. That ſoon after Mr. Longmire's admiſſion, 
he was appointed a bibliotiſt on the old foundation ; that in 
1749 he took his degree of bachelor of arts, whereupon he 
ceaſed to be a bibliotiſt, and to receive the emoluments of 
that place. That it was the cuſtom of the college, when 
any of the poor ſcholars or bibliotiſts took the degree of 
bachelor of arts, to admit others in their room ; and that ſuch 
b:chelors of arts as thought they might be deemed fit for 
fellowihips, kept their names upon the boards, and they were 
always conſidered as being entitled, under the ſtatutes of the 
college, to the ſame privileges in reſpect of their being elect- 
ed fellows, as thoſe who were in the actual poſſeſſion of 
{cholarſhips at the time ſuch fellowſhips were to be filled 
up; whereas thoſe bachelors in arts, who had- taken their 
names from off the boards, were always conſidered as having 
reigned all pretenſions to any fellowſhips. That Mr. Long- 
mire was in 1751 admitted into a fellowſhip of the college. 
That upon his accepting a college Iiving of the annual value 
of about 200“. in 1775, he vacated his ellowſhip the follow - 
ing year, when his name was taken from the board on which 
the names of the fellows are written, and placed upon that 
on which the names of the fellow-commoners, and other 
perſons independent of the foundation, ſtand; on which 
board it continued inſcribed till the time of election. That 
the uſage of the college was for one of the ſcholars to be ap- 
pointed, among other things, to write the names of the mem 
bers of the college on two boards, and when theſe names 
were written over afreſh, which was uſually done once a- year, 
the name of the perſon whoſe fellowſhip became vacant was, 
of courſe, without any order for the purpoſe, removed to an- 
her part of the board, by which means the names of all 

e fellows ſtood together. Ali perſons who keep their 
names upon the boards, contribute to the ſalaries of the prin- 
cipal officers of the college, and to ſeveral of the common 
erpences thereof. Whenever a perſon vacates a fellowſhip 
a any college in the Univerſity, he is allowed, as a matter 
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of courſe, to continue his name on the boards; and it is al 
uſual to allow perſons whoſe names have been entered on 
the boards of any college, to transfer their names to the 
boards of any other college. That it is a cuſtom in the Uni. 
verſity of Cambridge to admit no one to vote in the univer— 
ſity ſenate, unleſs ſuch perſon ſhall be of the degree of maſter 
of arts, or other ſup rior degree therein, and alſo unleſs the 
name of ſuch perſon ſhall appear to be entered upon the 
boards of ſome college or hall in the Univerſity, or he be one 
of thoſe called C:mmorantes in Villd, That ſince Mr. Lorg- 
mire ceafcd to be a fellow of Peterhorſe, he has always cxer- 


. cifed ſuch right of voting, which he could not have enjoyed, if 


he had at any time ceafed to be a member of, or to belong 
to, the ſaid college, not being one of the Commurantes in Villa; 
nor ever having entered his name on the boards of any other 
college. It further appeared, that Mr. Longmire had princt- 
pally reſided. upon his living ſince he had been in poſſeſſion 
thereof. The following among other ſtatutes were annexed 
to the aſſidavits in ſupport of the rule: 


De Prefettione et Qualitate Magiſtri (1). 


The material words of which are: In cujus vero elefiome, 
hoe imprimis obſervari volumus, ut ipſius domus atque ſocicrum 
efuſdem ſemper ratio habeatur ; ut hi, ſi qui inter eos ad hc mu- 
nus obeundum inveniantur idonei, ceteris preferantur ; fin Guß 
modi in domò nulli extiterint, tum aliundè aſſumantur. 


De Eleaion Magiſt vi. 


The material words of which are: Quo demum fuclo, v1 
lumus item, ac flatuimus ut eoſdem duss, akſque ulld juris ſolemm- 
tate, aut longiori expettatione, domino Elienſi epiſcopo, qui pro tem- 
pore fuerit, dictæ domiis patrons, ſede plend, vel ea vacante, euſtour 


ſpirilualitatis epiſcopattts Elienſis, nominent et preſentent, furs 


literis figilly communi domus in teflimonium figillatis, quibus init 
feriptis adbiberi volun1us plenam fidem: epiſcopuſque Elienſis, /edr 
plemd, vel ea vacanie, cuſtos ſpiritualitatis, prædictus, unum de 
duchus Hiſce nominatis et preſentatis, quem magis utilem intellexee 
, dictis domui et ſcholaribus præſiciat abſque mord in magi/tru 
ne domui et {cholaribus diſpendium aliquod inferat longa mor. 
This mandamus was applied for on theſe grounds: THAT 


(1) This ſtatute is not one of Simon de Maumtacute's, but appears to 
have been given by the commutlioners for viſiting the univerſity oi Cams 
bridge, in the reign of Edward the Sixth. This ſtatute, as well as tte 
next, De eledione magiſtr: (which was given at the ſame time), ate in 
ſome meaſure founded upon the old ſtatute, De nominatione mag li, 
which was ene of Simon de Monlacute 5. 
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dne Pihop of Ely was bound to appoint one of the two per- 
Ms nominated by the fellows, the fole power ol judging of 
| the qualifications of the perſons to be returned being given 
to them by the ſtatutes of the college. 1 hat the only event 
1 which the Biſhop of Ely had a power of appointing was 
v caſe the fellows could not agree upon che return after a 
third ſcrutiny. And though the biil.op was the vifitor of 
| Prterboufe, yet this power of appointing to the maſterſhip in 
a particular caſe was not given to him as a viſitor, becauſe 
the ame power was given to the guardian of the ſpiritualities 
during the vacancy of the tee, who Cicarly is not viſitor. 
That eren ſuppoſing the return made by the college not to 
be concluſive of the propriety of their election, yet it appears 
rom the ſtatute of election, that the tellows were not bound 
to prefer Mr. Longmire, who was an independent member 
of the college, to Mr. Barnes, who was a member of another 
college ; for the preference is only directed by the ſtatute to 
he given to the dependent members of Peter houſe; © ut ipſius 
* 5,45 atque ſociorum ejuſdem ſemper ratio habeatur.” 
The word “ domus“ miſt be confined to the foundation, 
the corporation, and cannot include all thoſe who are upon 
the boards of the college. On ſhewing canſe againſt the 
mandamus it was infiſted, FIRST, That this Court had no ju- 
idiction over the queſtion, becauſe the act complained of 
was done by the Bithop of Z#j. as general viſitor of the col- 
ge, ho having as ſuch the ſole right of expounding the 
latutes of the college, and determining matters of election, 
tad pronounced a ſentence : AND, SECONDLY, If the Court 
eoud enter into the queſtion, that the biſhop was right in 
bis conſtruction of the ſtatutes. And three principal objec- 
tons were made againſt this mandamus being granted. FiRsST, 
That the perſon to whom it is directed, and whoſe conſent 
1 necetſary towards giving effect to the election made * 
tte fellows, is viſitor of the college, which is urged as a ſuf- 
cient reaſon why this Court ſhould not exerciſe its ordinary 
wthority, SECONDLY, That the biſhop is not neceſſarily 
bound to appoint one of the two perſons returned to himg 
but may exerciſe his own diſcretion as to the propriety of 
tieir choice. And it is, THIRDLY, objected to the election, 
that the fellows neglected to return him, Longmire, whoſe 
ituation in this college entitled him to a preference before 
Lernen, who was an entire ſtranger thereto. The caſe was 
ery fully argued at the bar; after which the Court delivered 
ther opinion in manner following : 

ASHHURST, J. This is an application for a mandamms 
lo the Biſhop of Ely to appoint one of two perſons, whom 
he fellows have nominated, and elected, to the office of 
maſter of Peterhouſe, in Cambridge. It appears by the affi- 
Us that a vacancy happened by the death of the late 2 

er, 
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| ſer, and that the fellows proceeded to an election; that x 
that time there was only one fellow of the college, Nr. Bris; 
who was duly qualificd by the ſtatutes, whom they ecturned 
to the b:ſhop, together with another pirſon, Mr. Barng, 
who was a member of another college: it alfo appears that 
Mr. Longmire, who had formerly been a fellow of Heeren, 
but had for ſome time before ceaſed to be ſuch. ſtill kept his 
name on the college boards. This nomination ſo made b 
the fellows the biſhop has rejected, and has appointed Mr, 
Longmire, either under the idea of his general vilitatorial au- 
thority, or of a lapſe in conſequence of the fellows not hay. 
ing made a proper nomination. And the queſtion is, Whe- 
ther Mr. Longmire ought to have been preferred to a perſon 
who is a member of another college ? Two objections hare 
been made on the part of the biſhop to our granting this ap- 
plication; firſt, that this Court has no juriſdiction upon this 
ſubject, the biſhop having acted as viſitor, whoſe deciſions 
are final; and, ſecondly, that, admitting his cetermination 
not to be concluſive, he has put the right conſtruction upon 
the ſtatutes; if ſo, whether he has acted under his viſitatorid 
authority or not, the Court ought not to grant a mandamus. 
The proper queſtions therefore for our determination are, 
firſt, Whether this were a proper object of the biſhop's vi- 
fitatorial authority? Secondly, Whether he has acted in this 
inſtance as viſitor? And, thirdly, Whether the interpreta- 
tion which the college have put upon theſe ſtatutes be the 
true one ? | 5 

Firſt, It does appear to me that this is not a caſe with- 
in the biſhop's viſitatorial power; ſince the ſtatutes of the 
college have reſtrained him from making uſe of that power 
in the preſent inſtance. I admit that in every caſe within 3 


tc epiſcops, qui pro tempore fuerit, difte demus patrons, fede pled cretii 
« vel ed vacante cuſtocli ſpiritualitatis epiſcopatus Elienſis, 2%, ſons 


bl | viſitor's power, and where he fits in the exerciſe of that 
M * power, his acts are not to be queſtioned in courts of Jaw. 
| | The founder has thought fit by the ſtatutes to inveſt the Bi- 
| ſhop of Ely with general viſitatorial power, but he had a 
41 Tight to reſtrain him in certain caſes if he thought proper; 
* and as to thoſe objects, the biſhop is not viſitor. Then it is 
, material to conſider, Whether, under the ſtatutes, this be not viſit 
=_ a a caſe of that kind? I confeſs I am of opinion that, on the viſit 
| true conſtruction of the ſtatute de eleftione magiſtri, the power ſent, 
E| of the biſhop is limited and reſtrained. In this inſtance the hear 
E| | | biſhop cannot interfere as viſitor z the only power which he to en 
5 | can exerciſe is, to judge of the fitneſs of the two perſons no- man 
6 minated by the fellows. The words of this ſtatute, after tereſ 
3 preſcribing the previous forms of elections, are, N dex T 
3 ic mum facto volumus item, ac flatuimus, ut eoſdem duos ab/que proc 
3 [ ec ud juris ſolemmitate aut longiori expeftatione, domino EElienſi ng t 
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inen et præſentent ſuis literis figill communi domus in igſti mo- 
4 nium ſigillatis, quibus intra ſcriptis adhiberi volumus plenam 
« £Jem: epiſcopuſque Elienſis ſede plend, vel ed vacante cuſtos ſpi- 
« ritunlitatis prediftus unum de duobus hiſce nominatis & præ- 
« ſontatts, quem magis utilem intellexerit, dictis domut ſchola- 
6 ribus prefictat abſque mord in magiſtrum, ne domu et ſcholari- 
4 bus diſpendium aliquod inferat longa mara. The intention 
of the perſons who gave this ſtatute evidently appears from 
this to have been that the fellows ſhould judge of the fitneſs 
of the reſpective candidates, they being ſuppoſed to be more 
converſant with their qualities than the biſhop, who reſided 
at a diſtance; and ſor that reaſon it might be proper to repoſe 
ſuch a confidence in them. And every precaution has been 
taken that the fellows ſhall not elect any but thoſe who are 
proper, by obliging them to take a folemn oath not to no- 
minate any perſon out of favour or affection. The legiſla- 
tor, having intended to give that power to the fellows, has by 
this ſtatute expreſsly excluded the biſhop from interfering in 
their choice, He 1s required to give full faith and credit to 
the propriety of their nomination ; ſo that he is only to act 
minifterially, at moſt he has only a diſcretion left him as to 
which of the two he will prefer: beyond that he is re- 
ſtrained by the ſtatute. If this be the true conſtruction of 
the ſtatute, the right of nomination was no object of the bi- 
ſhop's viſitatorial power; therefore our opinion in this caſe 
does not militate againſt any of the caſes cited at the bar. 
Thoſe caſes thew that the acts of the viſitor, whether right 
or wrong, are not to be examined in the courts of law; but 
tiolz are caſes where he has acted within his juriſdiction, 
and they proceed upon this principle, that he 1s the judge 
whom the founder has thought proper to appoint. There is 
fia further reaſon to think that the Biſhop of EI has no 
vitatorial authority in this inſtance, becauſe the ſame powers 
are given indiſcriminately to the biſhop, or, in the caſe of the 
lee being vacant, to the guardian of the ſpiritualities; and it 
8 clear that the guardian of the ſpiritualities is not a viſitor. 
But even ſuppoſing that this matter was within the biſhop's 
nitatorial authority, yet he has not acted in the character of a 
"ſtor. The exerciſe of a viſitor's power, in a caſe like the pre- 
lent, is a judicial act; and a judge cannot determine without 
ering the parties concerned. So that even if he had the right 
to exerciſe ſuch a power, he ſhould have done it in a formal 
manner, and ſhould at leaſt have convened the parties in- 
tereſted, to give them an opportunity of making a defence. 
The next queſtion is, Whether there be any thing in the 
Proceedings of the fellows to prevent the Court from grant- 
ing the mandamus? This being an application to the diſ- 
cretion of the Court, if we faw that either of the two per- 
ſons returned b the fellows was manifeſtly improper, we 
ould not interfere, Then it is neceflary to contider he- 
ol. V. Tt ther 
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ther, under the. conſtruction of the ſtatutes of the college, 
they be proper objects or not. I do not think that the fe. 
lows have been wrong in their conſtruction of them. The 
words of the ſtatute de præfectione et qualitate magiftri are, © in 
« cujus vero elictioue hoc imprimis obſervari volumus, ut ipſus 
ce domus atque ſociorum ejuſdem ſemper ratio habeatur ; ut þi, 
& % qui inter eos ad hoc munus obeundum inveniantur idonei, ex- 
« teris preferantur ; fm hujuſmoda in domo nulli extiterint, tun 


c aliunde aſſumantur.“ It would be very extraordinary, if 


by the word © domus“ the whole body was meant, that the 


* a | ; 
- ſtatute ſhould afterwards proceed to mention the © ſocios, 


who are the corporate and principal part cf the college, in 
tecondary view. It would have been more natural to hare 
taken the capital members firſt. Therefore if “ fociorun” 
were not meant as ſynonymous with “ domus,“ I conſtrue 
the latter word as reſtrictive of the generality of the former 
word “ domus,“ explaining in what ſenſe it was intended to 
be uſed. Nor is this unlikely to have been the intention of 
the legiſlator ; for probably at that time he had no idea that 
perſons, who had ceaſed to be actual members of the college, 
would continue to keep their names on the college boards 
for any other purpoſes. Conſidering this queſtion therefore 
in every point of view, I am of opinion that the rule for the 
mandamus ſhould be made abſolute. 

— BuLLER, J. That the Biſhop of Eh is the general viſitor 
of Peterhouſe is clear; and it is equally clear that this Court 
has no juriſdiction to enquire into acts done by a viſitor a5 
ſuch. TI have never been inclined to aſſume a juriſdiction on 


any ſubject which I have not found to have been previoully | 
_ exerciſed by the Court, particularly in queſtipn between 


members of the colleges of the Univerſities. In ſuch caics 
ny inclination is againſt the juriſdiction of the Court, unlcis 
I am compelled by legal authorities to ſupporc it. The fl 
point to be conſidered in this cafe is, Whether the act done by 
the biſhop, and which is the ſubjeCt of the preſent complaint. 
were or were not a viſitatorial act? Secondly, if it wer: 
not, Whether it can now be enquired into and redreſſed dj 
bim as viſitor, ſuppoſing it to be wrong? As to the rl 
point, I think there is not the ſmalleſt pretence or found 
ation for ſaying that the biſhop appointed Mr. Long mire ii 
his capacity of viſitor. The very form of appointment de— 
cides that it was made in fleno jure. In it he aſſerts 2 
right veſted in him by the ſtatutes by reaſon of the nullity et 


the election and proceedings of the fellows in not preſenting 


the two perſons qualified. His proceedings therefore hve 
not even the ſhew of a viſitation; for whenever that is if. 
tended, the parties whoſe conduct or whoſe rights are ob- 
jected to ſhould be heard, or at leaſt convened before him, 
and have an opportunity of being heard: but in the preſent 
iuſtance this ceremony was totally omitted. In a late * 


= 
a wv. 
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of The King againſt the Biſhop of Lincoln, where an applica- 
tion was made to him as viſitor, the Court ſaid they would 
grant a mandamus to compel him to hear (1). A viſitor is 
certainly not bound to proceed according to the rules of the 
common law; but unleſs there be a general viſitation of the 
college, there ſhould be an appeal, and he ſhould proceed on 
that. The mode of proceeding on a viſitation of the college 
will not apply to this caſe. Beſides, I am of opinion, that 
in caſes where the right of appointment devolves on the bi- 
ſhop on the neglect of the fellows, he has not that right as 
ritor, but under the expreſs appointment of the founder. 
The founder may control the viſitor from interfering in any 
other caſe; and it is obſervable, that where the-fellows do 
not return two perſons, the ſtatutes have given the right of 
appointment to the biſhop if the ſee be full, but if not, to the 
euſtos ſpiritualium, which is a right very different from that 
of a viſitor: if the ſee were vacant, the cuftos ſpiritualium 
could not viſit, but yet would be entitled to this appointment. 
Secondly, As this was not a viſitatorial act, it is impoſhble 
that the propriety of the biſhop's conduct can be enquired 
into by him as viſitor, for this would be to determine upon 
his own right. This point is ſo clear, that if there were no 
authority on the ſubject I ſhould not have heſitated to make 
| the firſt determination upon it. A vilitor cannot be a judge 
in his own cauſe, unleſs that power be expreſsly given to him. 
A founder indeed may make him ſo, but ſuch an authority 
15 not to be implied; he cannot viſit himſelf. In the preſent 
mſtance the Biſhop of Fly claimed an intereſt, and aſſerted a 
right, in the appointment of the maſter; and that appoint- 
ment is the act complained of. The caſe of The King v. The 
Bibip of Cheſter (2) is a ſtrong authority on this point: it 
does not indeed go the whole length of this caſe ; but the 
principle of it is, that the ſame perſon cannot be the viſitor 
and the viſited, It was thrown out in argument that that 
caſe was not approved of in Mgfminſter-hall at the time it 
was decided: for my own part I have no reaſon to diſapprove 


of it; and it has been recognized by Lord Hardwicke (3), 


and ſanctified by the legiſlature (4). The conſequence of 


(1) In the cafe The King v. The B:/hop of Lincoln, where a mandamns 
Was prayed to the biſhop's viſitor of Lincoln College, Oxford, to compel 
aum to receive, hear, and determine, an appeal of Dr. Halifax, who com- 
plained of an undue election to the office of rector of that college, to 
which Mr. Horner had been admitted, the Court determined that where 
oy the ſtatutes of a college a viſiror is appointed, who is to interpret the 
ltatutes, and an appeal is lodged with him, the Court will compel him 
to hear the parties, and form ſome judgment, though they will not oblige 
him to £9 into the merics; for it is ſufficient, if he decide that the ap- 
peal comes too late. Trin. 25 Geo. 3. B. R. See The King v. The Biſbop 
ef Ely, p. 653, infra. | / 

(2) 2 Str, 797, (3) 1 Ye. 471. (4) 2 Geo. 2. c. 29. 
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dliſterent places the words A domus {chilari 
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be the true ſenſe and meaning of the word“ domus” 2 
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this is, that the power of deciding the preſent conteſt on the 
conſtruction of the ſtatutes devolves on this Court; and the 
application for the mandamus is right, provided the profe- 
cutor has ſupported the grounds on which it is founded to tle 
ſatisfaction of the Court. | | 

"This leads to the enquiry whether the fellows have dont 
right on the preſent occaſion. In the courle of the argument 
upon the merits, much has been ſaid on the meaning of the 
word “ domus.“ Therefore it is material to conlider in 
what ſenſe it is uſed in the ſtatutes which have been given 
to this college; but I do not think that the caſe wholly de. 


pends upon that. The ſtatutes which have been read, how- 


ever originally given, are thoſe by which the college is un- 
doubtedly governed. Demus is a very extenſive word, and 
has different ſignifications, according to the ſubjeCt-matter ty 
which it is applied. In order therefore to underitand ?“ 
true meaning of jt in this caſe, we mult conſider the ſubjct- 
matter concerning which it is uſed, and enquire what was 
the intention of the perſon who uſed it. In ancient times : 
Biſhop of Z., with a very laudable and pious deſign, refoiy- 
ed to found a college. He founded it by the name of dn; 
froe collegium, and directed it to be called demum ſancti Petri 


feu ellegium [chilarium epiſcopi Elienſis; and he fays, that | 


he did it in order to advance poor fcholars in literature, 
Where a man founds a college, and in the inſtrument of 
ſoundation itſelf ſpeaks of the college, what can he mcan but 
that college founded by himſelf; here it is expreſs!y calied 
by the bithop, who ſounded it, the college of the {cholars, 
T bey were the objects of his bounty; and the college found- 
ed by him conſiſted only of a maſter and a certain number 
of ſcholors, to be enlarged hereafter, if the revenues which 
he gave to the college would permit it. I hoſe were tlie 
perſons of whom the d,mus was to confiſt. Ahe ſcholars ore 
his adopted children; they cat of his bread, and ars ſup- 
ported by his ſubltaice. But the independent memoers 
{Land much in the licht that a woman would conf:cer a child 
of her huſband by a former wife, when put in competition 
with her own; they are ſtrangers to the foundation. | here 
are a variety of inſtancts in the courſe of the fiatutes, i 
which the word domus is uſed as ſynonymous to“ the {0- 
& ciety,” and only means the maſter and {cholars; and in 
1% are uſed. 
So in the ſtatute “ De numero [cholarinm.” In the ſtature 
& De /ciolaribus qui fe ad c- equia transferunt extra dom, 
there is an expreſhon which thews that no diſtinction 13 made 
between the place Which the ſcholar had in the hout?, and 
the houſe itſelf, when he is deprived ; for the words are 44 
& loco ſus et domo prædlictuus ſit eo if/5 privatus emmino.”? If this 
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in general in the ſtatutes, it will require very ſtrong agu“ 
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ments to ſhew that it ought to receive a different conſtrus- 
tion in this ſtatute, entitled De prefeione et qualitate mag iſiri. 
will firſt ſtate what I conceive to be the ſubſtance, ſenſe, 
and meaning of the ſtatute 3 and then I will proceed to exa- 
mine more minutely whether the conſtruction which I put 
upon it be warranted by the words or not. Firſt, I ſay, the 
ſu>ſtance, ſenſe, and meaning of it is, that, in the election of 
2 maſter regard ſhall always be had to the ſcholars, ſo that, 
if there be any among them who are qualified, they thall be 
preferred to all others: but if there be none ſuch among the 
ſcholars, then the two to be returned to the biſhop ſhall be 
taken from among other perſons. Then is this conſtruction 
warranted by the words of the ſtatute? The objections to 
it are three; 1ſt, Lt hat the words “ pms domes” mult then 
be mere ſurpluſage, and have no meaning. 2dly, That there 
are three claſſes of perſons intended as the objects of the 
{ounder's bounty in ſucceſſion, namely, the ſcholars of the col- 
ege, the independent members of it, and the members of other 
colleges, giving to each of the two firſt a preference in the or- 
er in which they ſtand. And, 3dly, That there are otter words 
11 this ſtatute which will entirely exclude the independent 
members of this college, if they be not allowed to be a ſepa- 
me, and the ſecond, claſs of perſons capable of being elected. 
Theſe objections perhaps might weil be reduced to two, but 
[ ſhall conſider them as three diſtinct. objections, in order to 
gire the anſwers more clearly to each of them. As to the 
firſt, I hold that the words “ ipſius domuis” are mere ſurpluſ- 
age: but if they be not ſo, both requiſites muſt be complied 
vith; and the firſt muſt be conſidered as qualified and re- 
rained by the latter, according to the conſtruction which 
my brother Aſphunſt has put upon them. It is not to be 
wondered at that there ſhould be a redundancy of expreſſion 
In theſe ſtatutes z whoever reads the parade of eloquence 
waich is to be found in the exordium, or introductory part 
of theſe ſtatutes, will be led to expect even more verbolity 
tan the ſtatutes themſelves aiford. Bat it is extremely clear, 
that neither in this nor in any other part of the ſtatutes 
5 the word © domus” uſed to ſignify the houſe or building. 
[hroughout the ſtatutes it means the perſons of the college, 
and for the reaſons which I have already given, | think it 
means only thoſe who are the members of the foundation. 
lt has been ſaid that the founder mult have had other per- 
0 8 in his contemplation betides the members of tae found- 
zuon, tnough it is admitted that his object was y to pro- 
"ide tor thoſe particular perſons. It his object were only to 
provide for thoſe particular per ſons, it would yo a great way 
to decide this queſtion. But I agree that he had other per- 
ons in his contemplation: but thote were not the independent 
members of tie college; they were the entar2cd number of 
ae icholars, which the founde: :vped would be added to the 
| e 3 college 
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college as the revenues increaſed. Nothing appears to ſhew 
a predilection in favour of any others. The words © dom; 


atque ſociorum”? being coupled together in this ſtatute con- 


- vince me that only thoſe were meant who are members of 


the foundation, who ſubſiſt on the founder's bounty, and that 
it is nothing more than a redundancy of expreſſion. But as 
I ſhall have occaſion to obſ:rve more on theſe words in con- 
ſidering the ſecond objection, I will proczed to that, which 
is, that there are three claſſes of perſons, who are ſuccefhvely 
intended to be preferred; and they are ſaid to be, iſt, The 
ſcholars; 2dly, The independent members of the college; 
and, 3dly, Perſons of other colleges properly qualified: now, 
taking it to be clear that domus means perſons of ſome de- 
ſcription, let us ſee how the words mult be read according 
to the defendant's conſtruction. It will he that, in the elec- 
tion of a maſter, regard is to be had to the members of tue 
college, and to the ſcholars of the ſame ; ſo that they, if any 
be found amongſt them fitting, &c. ceteris preferantur. But 
I deny that an independent member is a member of the co- 
lege within the meaning of the ſtatute; for if he were, it 
would be to ſay that the independent members thould be pro- 
vided for in the ſame degree as the dependent members, ſince 
according to that conſtruction no diſtiuction is made between 
thoſe who are ſcholars, and thoſe who are not fo: and yet it 
is admitted that thoſe who were tellows were meant to be pre- 
terred to thoſe who are not. This therefore cannot be the 
true meaning of the ſtatute. But, 2dly, Other arguments have 
been drawn from ſome particular words which follow in 
this clauſe; and it is objected that ſuch a conſtruction will 
entirely exclude the independent members of the college, ur- 
leſs they be allowed to be a diſtinct and ſeparate claſs. The 
particular words relied and commented upon are * at hz, i qui 
* inter eos, &c. ceteris preferanter ; {in hujuſmodi in domo 
„ nulli extiterint, tum aliundè afſumantur.” Put all the in- 
cenious arguments drawn from theſe expreſſions are anſwered 
by the meaning of the word domus; tor if dmus mean the 
members of the college, the words “ qui inter eos” neceſſarily 
refer to thoſe who were before mentioned, namely, among 
the fellows or ſcholars, according to the conttraction ] put 
upon the ſtatute, or among the members of the college at 
large, according to the conſtruction which the defendant s 
counſel have put on it. But, gudcungue vid datd, they mult 
refer to domus as well as ſeciorum; and whether cer in 
true ſenſe may mean the reſt only, or others, is 4 dt) 
which does not merit much attention: but here from the 
context it muſt mean others. But if none be found in tne 
ſociety or of the toundaiion, then two are to be taken aliunde, 
that is, elſewhere, or out of other perſons, which comp!e- 
hends all perſons except the ſcholars, out of whom the choice 
is firſt to be made, if there be any who are qualified. 
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Thus ſtands the caſe on the merits, as they q ve been ar- 
zued on the part of the defendant; and even if it reſted here, 
{ am of opinion that the mandamus ouglit to be granted. But 
there are other parts of this caſe which would require very 
mature conſideration before this application is refuſed, Firſt, 
| hold that the biſhop has no right to appoint in this inſtance 
25 viſitor ; his authority ariſes under an expreſs deſignation in 
the ſtatutes, and he muſt take it as it is there given to him. 
But on the conſtruction of theſe ſtatutes it is wholly imma- 
terial to conſider whether he be viſitor or not; for a power 
to appoint is only given to him by the ſtatutes, in caſe the 
fellows do not agree upon two to be returned to him upon 
the third ſcrutiny; and if the ſee be vacant at the time of 
their default, then it is given to the guardian of the ſpirituali- 
irs, Upon the words of this ſtatute it ſeems to be extremely 
clear that the biſhop has no right, unleſs defauit is made by 
the ſcholars in not making a return to him. It was to the 
ſcholars that the ſtatute meant to give the effective d ſpoſi- 
tion of the office of maſter in a qualified way. They are 
hrſt to name two, who ought to be the two moſt fit whom they 
can find; and if they make that choice as they ought to do, 
whichever the biſhop may prefer, they will be ſure to have a 


maſter agreeable to themſelves, and equal to the duties of the 


ofice which he is to fill. If the fellows do not return two 
perſons as well qualified as they can find, they abuſe their 
ruſt, and they miſlead the biſhop ; for he has a right to a 
free choice which of the two he will take; and let hin take 
which he will, the fellows are bound to receive and be ſatis- 
hed with him. But every precaution has been taken to ſe— 
cure their duty by requiring them to take a ſolemn oath ; the 
hts and qualificatious of the perſons to be returned are ex- 
preſsly pointed out by the ſtatutes; and it may be a conſider- 
able queſtion, Whether the conſideration of thoſe qualities 
does not reſt wholly on the judgment and conſcience of the 
ſcholars? I ſay it is a conſiderable queſtion, and 1 do not 
mean to give any poſitive decided opinion upon that point 
now, becauſe it is unneceſſary in this caſe. And I hope that 
uct a good underſtanding will always prevail between the 
hihopand the fellows, as will make it unneceſſary to apply to 
als Court for an opinion upon that ſubject; it is their mu- 

tua intereſt and their duty that it ſhould be fo. | 
Gros J. As this caſe has been diſcuſſed ſo fully on the 
dench, it is not neceſſary for me to add much, as I agree in 
opinion with my brothers. I will, however, ſtate generally 
de grounds of my opinion. Three queſtions have been 
made in this caſe: 1ſt, Whether the two perſons returned by 
ne teilows to the biſhop of Ely have been properly nominat- 
ed? 2dly, Whether the biſhop was bound to appoint one 
of them to be maſter? And, 3dly, if he were, Whether a 
nardamus ought to be granted? The firit depends on the 
| 1 t4 conſtruction 
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conſtruction of the word domus.“ The objection which the 
biſhop has made to the return by the tellows is, that © domus“ 
means all the perſons within the walls of the college, namely, 
all thoſe who in the common acceptation of the word ar: 


ſaid to be of the college. On the contrary, it has been argue! 


that domus, according to the true conſtruction of the ſtatutes, 
means the jncorporated ſociety in the college. Domus 


may have a variety of ſignifications, according to the ſub— 


je&-matter ; it may mean the walls of the college; or thoſe 
who live within the walls; or only that ſocicty which is n- 
corporated. There cannot be much doubt, I think, bur that 
in the manner in which it is uſed in theſe ſtatutes, it means 
only thoſe who were incorporated by leave of the crown, This 
is an eleemoſynary foundation, and founded by leave of the 
crown; and the founder could only mean to provide to: 
thoſe incorporated by him. For when Simon de Mantucule, 
who was biſhop of Ely, is relating what Ilge de Balhan 
had done, he ſays, he was deſirous of providing for po! 
perſons, and that he con/truxit domum ſiue collegium. Now 
the domus here ſpoken of can only mean the corporation 
created by lea ve of the crown ; for it was not neceſſary to ak 
leave of the crown to build the walls of the college. The 
recital then procceds, &“ quam wel quod domum ive collegium 
& {cholarium voluit nuncupart, et cam dotavit; that can only 


apply to the foundation, for he gave nothing to any body but 


the tociety. Then is deſcribed who are meant by the “ G- 
mus,” namely, “ nagiſtrum et tot ſcholares, &c,” Then is 
conſidered how many /cholarium can be provided for * quid 
« facultates ejuſdem domus vis ſufficerent pro fuftentatione quin- 
« decim perſonarum.”” This the es to a demonſtration chat 
the domus was then to conſiſt of fifteen perſons, n+mely, the 
maſter and fouiteen ſcholars, the ſcholares perpetui. I hen 
rules are given for the government of the dams, that is fur 
the ſociety ſo incorporated. This conſtruction is ſtrongly 
corroborated by the ſtatute de nominatione et prefeftione præ- 
fecti domus; for there all the perſons are enumerated of whom 
the domus is to conſiſt: the maſter is appointed to preſide 
over the ſcholares et miniſtros, who are there contidered as 
making up the d;mum ; and no perſons there are conticered 25 
part of the domus but tiofe who were of the foundatin. Mr. 
Longimire therefore, though he was an independent membes 
of the ſociety, cannot be conſidered to belong to the dm 
fo as that the fellows were bound to retern him to the bi- 
ſhop in preference to Mr. Barnes, who beionged to another 
ſocicty. | | 

The next queſtion is, Whether, under the other ſtatutes 
of the college, the biſhop was bound to appoint ene of the 


two perions whom the fellows had returted to him. 1 welve 


day Saure allowed to the fellows to conſider whom they will 


return to the biſhop; they are bound by an oath to ny 
| | thoſe 


— Io ww 


TY — — To T9 — 


Universities. 


thoſe two who ſhall appear to them moſt fit; the choice tliere- 
fore is given to them; heſe two are to be preſented to the 
biſhop, or, in the vacancy of the ſee, to the guardian of the 
firitualives, who 15 to appoint one of the two fone mord. If 
the bithop is immediate:y to name one without delay, 
the ſtatutes muſt mean that it ſhould be compulſory on him 
o appoint one of thoſe two; otherwite they are nugatory, 
No language can be ſtronger: and it would be abſurd to fay 
that the fellows ſhould take twelve days to conſider of the moſt 
proper perſons to be returned, and notwithitanding that, that 
the bifliop thould immediately aunul their proceedings. In 
this inſtance the Biſhop of Ely has not appointed one of the 
two perſons nominated by the fellows; but has named an- 
other perſon. What my brother Baller has ſaid on this 


head is deciſive: there is a caſe pointed out by the flatutes 


in which the biſhop has a right of nomination, namely, in 
caſe the fellows do not agree on a third meeting ; then the 
ſtatutes mean that that ſhould be the only cafe in which he 
thould appoint, If fo, the Biſhop of Ely has done wrong in 
appointing Mr. Longmire. 

Then, is this a caſe in which a mandamus ought to be 
granted? It is objected that a mandamus ought not to go to 
avittor. 1 have often contidered the ſerious conſequences 
which would follow rom granting a mandamus to a viſitor. 
This Court will not interfere i ſuch caſes: but thoſe are 
on'y caſes where he is clearly acting under a viſitatorial au- 
thority. But here the Bithop of EH was not acting as vi- 
ſor; he could not act in that character. Neither did he 
himſeif conceive that he was acting as viſitor; his acts ſhew 
that he was not; and he acted without giving notice to the 
perſons on whom he was judging. Then if he had no power 
in this caſe to act as viſitor, nor thought at the time that he 
was acting as ſuch, our determination will not interfere with 
aty of the caſes which have been cited. No bad conſe- 
quences can be apprehended from our granting this manda- 
mus; and, by granting it, we ſhall do that which has been 
the conſtant aim- of this Court in granting a mandamus, 
namely, prevent injuſtice.—- Rule abſolute. 

In the caſe of a private eicemoſynary lay foundation, 


if The King v. 
the Maſter and 


no ſpecial viſitor be appointed by the founder, the right of pu of cine 
vititztion in default of his heirs devolves upon the king, to Catkerine's-hall, 
be exercited by che great ſeal. —A rule was granted in the Cambridge, 


laſt term, calling upon the defendants to ſhew cauſe why a 0 
mandamus ſhould not iſſue, commanding them to declare the 4 75 


iellowihip of the Rev. Foſhua IN cod vacant, and to proceed 
tothe election of another fellow. The college was founded 
and endowed by Doctor Wodelarte, who gave certain ſta- 
tutes; and the foundation, which conſiſted of a maſter and 
fell ws, was conürmed and incorporated by letters patent of 


ne 15th of Ed. 4th. Mr. Wed, a fellow of this college, 
| was 
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was about two years ago inducted to the vicarage of ag. 


ingly, in the county of Cambridge, ſituated at the di ande gf 


three miles and a half from the Univerſity ; the acceptance 
of which living, it having the cure of fouls, and being of 
the value of above ten marks (1) a-year in the king's books, 
it was contended, vacated his felowthip. In 1 549 Edwcrd 
the 6th ſent down by commiſſion ſeveral viſitors to Cambridh 
to alter and reform the ſtatutes of many of the colleges i 
the Univerſity, and (amongſt others) of this college. And 
the defendants depoſed that ever fince that time (except for a 
ſhort period in the reign of Queen Mary as to ſome part) the 


college has been governed by the ſtatutes, as reviſed and a. 


tered by thoſe viſitors. Every fellow on his election ſwea:s 
that he will obſerve the ſtatutes, "The ſtatutes, with the 
uſage thereon, were ſet forth in the affidavits. A letter 
miſſive was alſo ſtated from Charles 2d to the college in 
1664, whereby his majeſty granted his rœyal diſpenſation t 
Brunning, one of the tellows, to hold a living of upwards 
of ten marks in the king's books with his fellowſhip, which 
he did accordingly. And another inftance of the tame ſott 
in the ſame reign was adverted to and admitted, which later 


was not ſtated in the affidavits. It appeared furiher that no 


viſitor had been appointed by Hodelarke the founder, and that 
his heirs were extinct. On ſhewing cauſe againſt the rule, 
it was contended, that in default of. the heirs of the original 
founder the right of viſitation devolved on the king, who 
viſited by his chancellor, or by ſpecial commithoners ap- 
pointed under the great ſeal ; and conſequently that this Court 
ought not to take cognizance of the queſtion. IHE Count 
took time to confider this queſtion ; and Lord KER v, 
Ch. J. delivered the opinion of the Court. The right nov 


claimed cannot be ſaid to eſcheat; it is miſapplying the 


word: for that appertains to eſtates held by tenure, and 
where on failure uf heirs of the donec the eſtate reverts tv 
the donor, as an efcheat. But there are ſeveral Kinds of 
property which belong to the king when there is no other 
perſon to take them; as in the inſtance of all goods, ct 
which no owner is to be found. Ihen there is nothing 
incongruous to the general principles of the law to ſay that 


this power, now contended for, which at the time when the. 


charity was founded was veſted in ſome body, ſhould now 
devolve on the king, there being no other perſon who has 
any claim to it, to be exerciſed cy pres io the manner in lich 
it was exerciſed by the founder and his heirs. This power, 
though not expreſoly reſerved to the king by the founder, ©! 
belongs to him by operation of law. The great authority 
againſt this opinion, and which-weighed moſt in our minds, 


(1) The living was gol. a- year and upwards. 
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was what was ſaid by Lord MANSFIELD in R. v. Gregory (1). 
But of that It is ſufficient to ſay that It was not the point in 
julgment before the Court; his attention was not imme- 
lately called to it; and I do not believe it was an opinion 
by which he would with to be bound ; it being at the moſt 
an obiter dlictum, we do not lay ſo mich ſtreſs on it as we 
hound otherwiſe have done, as it came from ſo high and 
reſpectible an authority. The other authority cited on the 
{ame fide was the caſe of Mancheſter college, and the act of 


— 


(1) Rex v. Gregory, Eaſt. 12 Geo. 3. B. R. 4 Ter. Rep. 240. u. c. 


Upon a rule to ſhew cauſe why an information in nature of 4% warrants 
would not be exhibited againſt the defendant, to ſhew by what au- 
thority he claimed to be fellow of Trinity bali in Cambridge, the cafe ap- 
p:ared to be, that the defendant had been elected by a majority of the 
fillows ; but the election had been made va a different day from that 
which the maſter had appointed, who claimed a right by the ſtarures of 
ne college of appointing a day for the election, and preſiding tnereat if 
he pleaſed. On ſhewing caule againſt the rule, it was objected to the 
mode of application, that in theſe cafes of lay elegmoſynary foundations 
It was intruſted to the founder and his heirs, or otaer ſpecial vilitor, to 
terminate all ſuch diſputes as the preſent; and that tncy ought not to 
be determined by information in nature of 9% warran'o9. But Dr. 
Marriot, the maſter of this college, grounds this application on an afh- 
Uavit, that he does not hear of any heir of the founder being alive: but 
ſuppoſing there is no ſuch heir in exiſtence, the right of determining 
tete diſputes muſt reſult ro the crown by prerogative, Again, by 
2 Aal. c. 20. this Court does not acquire any aticnority to grant theſe 
informations with regard to college offices. Lord MawsFIELD, Cu. J. 
As to the firſt objection to this mode of application, t1at this Court 
cannot interfere, becauſe, if there be no viſitor, ine power of vificing 
cheats to the king in chancery, as a charity, I anſwer, tnat tne fouad- 
ation is not a charity, and the power of ſuper:ntending it docs nv. go 
tothe king as viſitor; bur it is a corporation, and as ſuch, t! right 
cevelres to the King to be exerciſed here, The caſe of Mancher col- 
lege, 2 Strange 797, is very ſtrong to this point; for there, as long as 
the (uſpenfhon of the viſitatorial power laſted, it was the ſame as if 
lee had been no viſitor, and the King, in this Court, proceeded upon it. 
The ſtatute 2 Co. 2. c. 29. is here very material; for as this Court did 
nt exerciſe the ordinary v iſitatorial power, that act made the king viſitor 
of Manchefter coliege; but if any queſtion conce ning the election and 
mereſt aroſe, the- act fixed the deciſion of it in this Court. Tunis being 
clear as to the right of this Court to interfere, now is this mode to be 
applied? The change of the judge does not change the teſt by which it 
muſt be determined, which is by the ſtatutes of the college. s to this 
mode dy information, the objection to it is ſtrong, that no ſuch inform- 
nian can be filed here under the ſtat. 9 Ann and that all other inform- 
ons ought to be filed by the attorney- general. But thoſe informations 
4 exiſt before the ſtatute of Anne. Every college 1s a corporation in 
tt; and altogether they form one corporation in the Univerſity in 
erols, There is a cafe in Ry/Þworth, where it is ſaid, that the viſitor of 
ue Univerſity at large is the Archbiſhop of Canterbury. Vet if a perſon 
he w nere a grievance, which wants to be remedied, this Court will 
undd a renſedy. A mandamus, or an action brought by a fellow ap- 
Punted by the maker in right of a lapſe, might have anſwered the ſame 
Purpoſe, But upon the merits 1 bave not a ſhadow of doubt. [His 
"Tcſhipthen proceeded to ſhew that Mr. Gregory had beep duly elected.) 
Rule diſcharged. wy 
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vides that diſputes concerning the election of the members 
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parliament which was paſſed in conſequence of that deter. 
mination, But ] confeſs that that ſtatute weighs in my mind 
the other way. It was coniended by the counſel in ſupport 
of the rule that the laſt clauſe of that act was at variance 
with the firſt, and abridged the conſtruction of it. The tif 
clauſe in that ſtatute enacts that, when it ſhall happes that 
the wardenthip of Mauchſten ſhall be held in commentdam 
with ihe bithopric of Chgſter, the power of viſiting Man— 
cheſter college ſhall be veſted in the crown; and it e abies 
the king to viſit it, according to the charter of foundation; 
that power of viſitation then mult be exerciſed by thc king 
in his court of Chancery. If that clauſe had ſtood atone, it 
would not afliſt the argument in ſupport of the rule; becauſe 
we mult ſuppoſe that the legiſlature intended in that caſe to 
follow the courſe of the common law as nearly as poſtible; 
and under that act the king cannot exerciſe his viſitatoria) 
power in this Court, Then it was argued that the lili 
clauſe controls the operation of the former, becauſe it po- 
of the college ſhall be determinable by the courfe of the com- 
mon law, as if there was no viſitatorial power in being. 


But that clauſe does not ſay that in future times ſuch ſhall 


be the law; it merely reſpects the caſe of the then exiting 
members; leaving the power of viſtting in other caſes in the 
chancellor, and cautioufly avoiding to ſtir the queſtion 1c- 
lative to the propriety of granting the mandemrns, which gave 
riſe to the act. "Theſe two authorities, which were uiged 
in favour of the mandamus, being anſwered to our ſatisfCtion, 
the only points left for our contuleration are the convenience 
of the caſe, and the general law on the ſubject. In geneia), 
corporate bodies, which reſpect the public police of the country 
and the adminiſtration of juſtice, are better regulated une 
the ſuperintendance of this Court than of the Court of Chau- 
cery; but it is otherwiſe with eleemoſynary foundations in 
general. What is ſaid by Lord Holt in 12 Med. 232. feems 
deciſive of this queſtion (1); for though it is only called his 
private opinion, yet as it was formed by him on a ſubject 
which he had fo thoroughly confidered, and as the general 
convenience cf the cafe coincides with it, it is entitled to 
our beſt conſideration. Therefore with no decided au- 
thority, or general principle of law, againſt us, but with the 
convenience of the caſe and general principles of law in gur 
tavour, we ſhall do more ſubſtantial juſtice to the parties 11 this 
particular caſe, and to the public in general, by retuhng te 


— — _—_—_— — 


(1) In this caſe, upon an application for a mandamus to à college 
Oxford, after obſerving that it was a lay corporation, and that nee. 
ration belonged then to the founder and his heirs, Lord 1477 (ys, 
« and if he die without heirs, I take it the viſitation ſhall go to the 
„ king, of which vide s Ed. 4. Simon de Monferd's caſe: and this is my 


private opinion.“ 
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ant this writ of audamus, and by referring this queſtion 
© the Lord Chancellor, than by entertaining juriſdiction 
over it,-—R ule diſcharged. 

f the viſitor of @ college in one of the Univerſities refuſe The King v. the 
to exerciſe his vifitatorial power by receiving and hearing an 3 Ely, 
appeal, this Court will grant a mandamus to compel him : , a 9 BR. 
but if he has heard and decided on it, this Court has no 5 Ter. Rep. 47 5. 
au hority to examine the legality of the judgment. It was 
moved for a rule on the Biſhop of Zly, to ſhew cauſe why a 
nondamus ſhould not iſſue, directed to him, commanding 
him as viſitor of Feſus college, Cambridge, to hear and de- 
fermine an appeal of the Reverend V. {rend, late a fellow 
of that college, againſt a ſentence of amotion. It appeared 
from the affidavit of Mr, Frend that in April laſt he was 
© removed from his college” by a ſentence of the maſter 
aud fellows on a charge of having written a ſeditious pam- 
phlet, That the defendant appealed againſt this ſentence to 
te Biſhop of EI, as viſitor, on the grounds that no excep- 
honable paſſages in the pamphlet had been produced; that 
80 laws of the college againſt which the appellant had of- 
tended, were pointed cut; that the appellant had no oppor- 
twicy of vindicating himſelf; that there was not a majority 
of alt the fellows of the college concurring in the ſentence, 
is ihe ſtatutes required; and that the pumihment was not 
ſtatutable. That in an anfwer to this appeal the maſter and 
tre of the fellows aſſerted to the viſitor that they had exa- 
mined evidence relating to the publithing of the pamphlet, 
by which they were convinced that Mr. Frend was the pub- 
liner; that the appellant had three diſtinct opportunities 
en io him to defend himſelf; and that the ſentence, which 
ley had taken upon themſelves to inflict, was virtually paſſed 
dy a majority of the fellows. That, to this anſwer the de- 
fendant replied that the evidence was faiſe; that, with reſpect 
o the opportunities offered to him of making a defence, the 
maſter and five fellows had miſrepreſented the caſe to the 
'itor, and that three other fellows had proteſted againſt the 
fentence on this ground that Mr. Frend had not had an oppor- 
unity of anſwering the charge. “ That upon the appeal 
thus made to the vititor, the anſwer of the maſter: and the 
tive fellows, and ihe reply of the appellant, the viſitor, 
without reference to any of the ſtatutes of the coliege, with- 
out noticing the allegations of the appellant, or the want of 
proof on the part of the maſter and five fellows, without 
pecitying any reaſons agreeably to the conſtant practice of 
former vifitots, for his concurrence with the ſentence of the 
maſter and fellows, in ſhort with a ſimple declaration that he 
had duly deliberated upon theſe things, determined in theſe 
words, © | diſmiſs the ſaid appeal, and affirm the ſentence of 
mmotion,”” PER CURIAM. It was ſettled in Philips v. 
Bur; in which determination the profeſſion has ever ſince 
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acquieſced, that this Court has no other power than that ef 


putting the vificatorial power in motion; that is, when z 


viſitor refuſes to receive and hear an appeal, this Court will 


compel him to exerciſe his viſitatorial power; but that if the 
judgment of the viſitor be ever ſo erroneous, we cannot 
interfere in order to correct it. The appellant thought be 
had a right to be heard per{onaily before the viſitor, and that 
the biſhop ought not to have decided without hearing pas 
evidence. But that is not the courſe of proceeding on theſe 


ap eals. Here the appellant ſtates that he did appeal; that 


the college ſent their anſwer to the bithop, and that he (the 


_ appellant) replied to it: then the biſhop did hear the app:al 


in the way in which ſuch appeals are uſually heard. Rue 
refuſed. | | 

[In THE ASE OF PHILIPS v. BURY, REFERRED To 
IN. THE PRECEDING CASE, THE FOLLOWING POINT: 
WERE DECID+t#D: 

1. Where by the conſtitution of Exeter college, Orferd, 
the Biſhop of Exeter was appointed general viſitor, to vitit 
by himſelf for his commiffary, once in five years ex Mis, 
unleſs ofiener required by the college; and it was provided 
that he might deprive the rector or cxpel the ichclars, 
with this qualification, / tamen ad deprivationem rectsris, 
aut expulſionem ſcholaris alicujus, per epiſcopum aut equs com 
miſſarium agatur, then if he cannot make out his innocence, 


he ſhall be amoved without further appeal, dum tamen ad cu, 


expulſionem there ſhall be the conſent of the ſeven ſertor te- 


lows: and that if the rector be removed by the biſhops' com- 
miſſary, etiam confentien!tbus four of the ſenior tellows, h. 


may appeal to the biſhop; if the biſhop deprive the rect 


without the conſent of the four ſenior fellows, ſuch depriva- 


tion is good notwithitanding, tor being general vifitor, he hs 
the power of deprivation neceſſarily incident to his office, and 
it can only be abridged by expreſs words, of which mere ate 


none here; for the words {i tamen, &c. dum tamen ad eu 


expulſonem, &c. relate to the fellows and not to the rector; 


though the words etiam conſentientibus, &c. do quality the 
commiſſary's power, but not the biſhop's. Per Holt in Pli- 


lips v. Bury, 2 Ter. Rep. 346. 

2. But it the conſent of the four ſenior fellows had been 
neceſſary to the deprivation of the rector, it would not have 
been ſufbeient for the biſhop, having firſt ſuſpended ſome ot 
the ſenior fellows, to have obtained the conſent of, the relt: 
for the ſuſpention made no vacancy of their offices, bu! 
was only an impediment to their enjoying any benent trom 
them, 26. | | ; | 

3. Under this conſtitution of the college the viſitor can 
only viſit once in five years, unleſs called upon oftener b. 
the college; and if he come uncalled within the five years, 
his viſitation would be void, and any ſentence he might give, 
a mere nullity, as coram non judice. ib. 5 4. Pur 


Universities. 


4. But if a member of the college, expelled by the rector 
and fellows, appeal to the biſhop as vifitor, and the biſhop 
zppoint a particular commiſſary to examine the matter, this 
s not ſuch a viſitation as precludes the biſhop from viſiting 
again within five years ex officio; for as viſitor he has a con- 
#int ſtanding authority at all times to hear and redreſs the 
oriev ances Ta particular members. 26. 

„ So where the biſhop appointed a viſitation to be held in 

J 
the chapel on the 16th June, and the rector and fellows re- 
fuſed to open the doors on the day appointed, but proteſted in 
the area, and the viſitor called over all their names, and 
ſwore a perſon to prove the ſummons, and went away with- 

out doing any more; and afterwards he appointed another 
liltation in the hall on the 24th July following, and called 
ver the names, and regiſtered the act of 16th June, notwith- 
landing a proteſt agaiult all the proceedings, this viſitation is 
zood, and w hat paſted on the 16th June was no viſitation. 20. 

6. The viſitatorial power is an appointment of law, and is 
not of eccleſiaſtical origin : where the intereſt of a charity is 
ieted by the donor in truſtees, there the law does not raiſe a 
riftor; but where they who are to have the benefit of the cha- 


a] 
% ity are incorporated, there the law raiſes a vilitatorial power 
15 nthe founder and his heirs, unleſs the founder hath appoint- 


ed lame o her perſon. 2. 
7. And there is no difference in reſpect of the viſitatorial 
pon er between a college and an hoſpital ; where the latter is 
20: governed by truſtees, both are eleemoſynary : and a col- 
8 1mports a corporation. 16. 
8. Spiritual corporations are viſited by the ordinary. If he 
viſtor, as ordinary, an appeal lies to his ſuperior ; if patron, 
no appeal lies. 16. | 
9. Where a viſitor has a power to deprive, his ſentence is 
not ex1minable either as to the cauſe, or the truth of the 
att, in a court of law. So that if a deprivation be pleaded, 
there is no occaſion to ſhew the cauſe; nor is it traverſable 
eren in a viſitation. ib. 
10. Though the ſtatutes of the college enumerate ſeveral 
offences for which the rector ſhall be deprived, and contu- 
macy is not one of them, yet that doth not tend to abridge 
me viſitor's power of deprivation incident to his office during 
a viſitation, but he may equally deprive for contumacy. ib. 
The publication of a pamphlet againſt the eſtabliſhed reli- The King v. the 
gion in the Univerſity of Cambridge, is an offence within Chaneellor, &c. 


t oe of the ſtatutes of the Univerſity; and puniſhable by %.the Univerkity 
88 . of Cambridge, 

m haniſhment by the vice- chancellor, aſſiſted by the heads of Mic Ter. © 
coliezes in the vice-chancellor's court. And though the ſta- 35 Geo. 3 B R. 

an ure, inlli ing that puniſhment, add that the party ſhall be 6 Ter. Kep, 89. 

by deniſned from his college, this Court will not grant a man- _ 

8, camus to reſtore a perſon, againſt whom only baniſhment 

» {ron the Univerſity is pronounced in the above court. Upon 
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an application for a mandamus to the vice- chancellor, %, 
of the Univerſity of Cambridge, com nanding them to reftoce 
I. Frend to the franchiſes of a teſident maſter of arts of the 
ſaid Univerſity, it appeared from Mr. Frend's affiduvit, thy 
he was maſter of arts and fellow of Fe/us college in Can. 
bridge, and as ſuch entitled to a vote i certain elections ot 
officers, &c. and may be elected himſelf to certain offices of 


annual profit, and entitled to the uſe of the books in the 


public library, and to commons, and other advantages while 
reſident in the Univerſity, for which he cannot enjoy or te- 
ceive any compenſation if prevented reſiding therein. Thar 
ON 24th April, 1793, he received a citation from the vice- 
chancellor and his aſſeſſors to appear at his then next court, 


to be held at the law ſchools on the 341 of May following, to 


anſwer an accuſation laid before the vice- chancellor by Dr, 
Kippling, deputy regius profeſſor of divinity, for bag 
violated the laws and ſtatutes of the Univeriity, particularly 
the ſtatute de concronibus, by pubiiſhing and difperſing, within 
the Univerſty a certain pamphlet intituled, &c. that the 
deponent appeared on the 3d of May at the court of the 
vice=-chancellor, and excepted againſt the juriſdiction of the 
ſame over the ſaid canſe, on the ground that offences againſt 
the ſtatute de concionibus were not cognizable in the vice- } 
chanceilor's court, which is a court ot record, and compe— 
tent to compel the attendance of witneſſes ; but that fuch 
offences are by the ſtatvte made cognizable by the chancellor 
and the major part of the heads of colleges within che Uni- 
verſity; which the deponent concetved to be a diſtingt jut. 
diction from the vice-chancellor's court, and not inveſted 
with ſimilar powers, being neither a court of record, nor 
competent to compel the attendance of wirneſſes. That we 
vice: chancellor however over-ruled the exception, and ac- 


cepted the charges in writing againſt the deponent, which 


were then and there read by Dr. Xippling the promoter ; that 
the Court adjourned from time to time, and the examination 
of witneſſes was taken in ſupport of the charges. That at 
an adjourned Court on the 28th of May, 1593, the vice- 
chancellor informed the deponent that he was of opinion that 
the deponent was proved to be the author and publiſher of 
the pamphlet in queſtion, and that by writing and publiſhing } 
it within the Univer fity, he had offended againſt the latte! 
part of the ſtatute de concionibus ; and the vice-chancelor 
then read certain refolntions to that effect, made by hie 
and other heads of colleges, which concluded by requirng 
the deponent 10 retract and publicly confeſs his error and 
temerity in the following manner; © I V. Frend, M. A. Ke. 
« do acknowledge that by writing a pamphlet intituled &C. 
« and by publithing the ſame within the Univerſity of Cam- 
& bridge, I have affended againſt the latter part of the ſtatute 


& ge concionibus, as expreſſed in the following words ; mY | 
| | "em 


Universities. 


1 genug ne quiſquam, &c. I do therefore, by the direction 
« of the vice-chancellor, with the aſſent of the major part 
« of the heads of colleges, retract and publicly confeſs my 
« error and temerity, as the ſaid ſtatute requires.” That 
the deponent objected to the generality of the recantation, no 
jneciic error being therein pointed out, nor it being ſhewn 
in what manner he had violated the ſtatute de concionibus; 
and therefore he refuſed to retract in the form propoſed; 
whcreupon the vice- chancellor, with the aſſent of the ma- 
jor part of the heads of colleges, decreed ſentence of baniſh- 
ment from the Univerſity againſt the deponent, and retuſed 
to receive a plea of abſolution which was tendered by the 
leponent in bar of the ſentence ; the vice-chancellor or his 
&puty having in the Cambridge term preceding the paſſing of 
ſentence pronounced the following abſolution in public con- 
gregation; auforitate nobis commifſy nos abſolvimus vos ab omni 
le nceligentid, forigfactione, ſeu tranſgreſſione flatutorum, pri- 
vilegicrum, et conſuetudinum, et Deo et ſacramentis eccleſie abs 
rfliturmus in nomine Dei, &c. That the deponent afterwards 
appealed from the ſaid ſentence, which appeal was heard 
tetore certain delegates, who affirmed the ſentence. That 
on the 14th November, 1793, the depenent tendered his 
rote upon the election of the vice-chancellor, which was 


him, on which account alſo he had been refuſed the uſe of 


by the conſtitution of the vice-chancellor's court it is not 
icceary that any of the heads of colleges ſhould be preſent 
tlerein, and that thoſe who do attend it are merely afſ;ffors of 
le vice chancellor, and do not join in any ſentence pronounced 
by him ; that it has been ati to hold ſuch court in the law 
ſchools, or ſome other public place in the Univerſity, and 
tet it 15 an open court. He alſo . his information and 
beef that there 4 no inſtance df any proſecution for an 
olicace againſt the ſtatute de concronibus in the vice-chancel- 
07'S court - but on the contrary many inſtances of Pro- 
ecding thereon before the vice- chancellor and the heads of 
wes privately aſſembled for that purpoſe. Other affida- 
"Its made in ſupport of the rule ſet forth the whole proceed- 
ugs in the vice-chancellor's court, &c. by which it appeared 
ain the articles exhibited againſt Mr. Frend all the objec- 
onable parts of his pamphlet were ſet forth. The affidavits 
utter [tated certain objections to the mode of appointing the 
klegates conſtituting the court of appeal, by which the ſen- 
(ence of the vice-chancellor's court had been affirmed, and 
uch were now inſiſted upon. In anſwer to theſe affidavits, 
Utters were filed by the vice-chancellor, and ſeveral other 
ectable members of the Univerſity, ſome of whom had 


rlded there for forty years; ſtating that there had been 


«memorially within the Univerſity of Cambridge a court 
Vol. V. Uu 8 called 


ſejected on account of the ſaid ſentence of baniſſiment againſt 


ne books of the Univerſity library. He further ſtated, that 
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called the vice-chancellot's court, which had been held, as 


well in the lodge or chamber of the vice-chancellor, as in 


the conſiſtory or law ſchools, or other public room within 
the Univerſity, at the diſcretion of the vice-chancellor for the 
time being; and which court had taken cognizance of 
offences againſt the ſtatutes of the Univerſity as well as of 
other offences. That it is made neceſſary by the ſtatuies, 
as well as by the uſage of the Court, for a majority of the 


heads of colleges to afſent to the vice-chancellor's ſentence 


of expulſion or permanent baniſhment. That they knew 
not of any court of the vice-chancellor and heads of col- 
leges diſtinct from the vice-chancellor's court, or of a 

juriſdiction which the vice-chancellor and heads of colleges 
pofſefſed or exerciſed diſtin from that which the vice-chan« 
cellor poſſeſſed and exerciſed in his ſaid court. Other parts 
of their affidavits were in anſwer to the ſuppoſed irregularity 
in the appointment of delegates in the court of appeal, It 
a'ſo appeared that Mr. Frend had been fince banithed from 
Ze/us college, of which he was a member. The following 
Uututes of the Univerſity were referred to in the courſe of 
the argument, and appeared in the affidavits on bath ſides.— 
Stat. 1 Elia. De cancellarii officio.“ Cancellarius potettatem 
habebit ad omnes omnium ſcholaſticorum, atque etiam 
eorum qui ſcholaſticorum famuli ſunt, controverſias, ſum- 
maris et fine ullà juris ſolemnitate præter illam quam nos 
preſcribemus, ſecundum jus civile, et eorum prixilzgia ct 
conſuetudines, tum auliendas tum dirimendas, ad congra- 
tiones graduatorum et ſcholaſticorum convocandas, ad ho- 
mines dignos gradibus ſcholaſticis ornandos, qui omnia mu- 


nia ſcholaſtica his contenta ſtatutis expleverint, et ad indig- 


nos rejiciendos ab iiſdem et repellendos, ad omnes corun. 
violatores puniendos; ad providendum præterea ut finguli 
academiz miniſtri in ſuo officio ſe contineant, ignavos glafſa- 
tores, rei ſure diſſipatores, contumaces, nec obedientes, ſuſ- 
penſione graduum, carcere, exilio, aut alio leviori fupphcio 
judicio ſuo et aſſenſu prefetorum ædium, caſtigandos. — 
Stat. 12 cap. 42. De cancellarii officio. This ſtatute was 
in terms ihe ſame as the former; as far as related to the per- 
ſons who were the ſubjects of puniſhment, ending with tac 
words“ nec obedientes;“ after which it proceeded, « ſu;per- 
ſione graduum, carccre, aut alio leviori ſupplicio, judicio 
ſuo caſtigandos: non licebit tamen cancellario aliquem ſcho- 
ſarein exilio multare, aut aliquem pileatorum aut præfectorum 


collegiorum incarcerare, abſque conſenſu majoris paris 


pre fectorum collegiorum.“ Stat. 12 Elia. cap. 45: De con- 
cionibus. © Prohibemus ne quiſquam in concione aliqua, in 
loco communi tractando, in lectionibus publicts, ſeu al:tcr 
publice infra univerſitatem noſtram, quicquam doceat, trac- 
tet, vel defendat, contra religionem, ſeu ejuſdem aliquam 
partem in regno noſtro publica auctoritate recepiam et fta 
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ilitam, aut contri aliquem ſtatum, auctoritatem, digni- 
tatem, ſeu gradum vel eccleſiaſticum vel civilem, hujus noitri 
regni Angliæ vel Hiberniæ. Qui contra fecerit, errorem et 
emeritatem ſuam cancellarii juſſu cum aſſenſu majoris partis 
preſector um collegiorum revocabit et publicè confitebitur; 
quod ſi recuſaverit, aut non humiliter eo modo quo illi præ- 
{cribitur perſecerit, eadem auctoritate a collegio ſuo perpetuo 
excludatur, et univerſitate exulabit.“ There were alfo certain 
ancient ſtatutes ſet out, which related to the queſtion con- 


eerning the regularity in the mode of appointing tlie dele- 


ues, 

The affidavits _ the rule alſo ſet forth certain caſes 
ind judgments before the F. C. upon the ſtatute de concio- 
mus; which were in the poſſeſſion of the regiſtrar of the 
Univerſity. Nigſb's cafe 1609: the title of this began 
« oficium domini,” which was ſtated to be the ſtyle of the 
J. G's court. The proceeding appears to have commenced 


ter had written and preached, and which he was required to 
produce, on his evading the requeſt tune dominus ex conſenſu 
oſftentium, Mc. monuit Ruſh ſub pena juris to bring it to him, 
and verify it upon his oath to be the ſame, upon the ſecond 
Friday in the term in the conſiſtory. Afﬀerwards, on 19th 
October, 1609, in camerà of the J. C. and before him and 
certain doctors, Ruſh uns ccuſed of Fer libellaus mat- 
ter in his ſermon againſt Dr. Baræueil deceaſed, and he was 
required to deliver it in writing, which he ſaid he could not 
©; whereupon the FV. C. admoniſhed him a firſt, ſecond, 
ad third time; but he till refuſing, the J. C. accuſed him 
at contumacy, and committed him to ſafe cuſtody till he 
hould produce it. Afterwards, in the confiſtory, before the 
. C. and five doctors by name, Ruſh being brought up in 
ne cuſtody of one of the beadles, and after other proceed- 
ngs, being again remanded, he produced his ſermon and 
wore to the identity of it; whereupon he was liberated 
rom cuſtody : but becauſe it appeared to the F. C. and his 
iſtants that he might again offend in the fame manner, he 
ws ſuſpended from his degree, and ſilence impoſed upon 
lim until further decree and licence by the J. C. and his 
utants 3 et dominiis continuavit hanc cauſam in flatu quo, &c. 
bere were other proceedings againſt him afterwards; in 

be courſe of which a recognizance for his appearance was 
uten from him and two vthers, and a recantation was pro- 
Poled to him, in which, amongſt ſome general admiffions, 
ere ſtared ſpecific objectionable parts of his diſcourſe ;' and 
* refuſing to read this recantation, ſentence was paſſed on 

lim by the J. C's. deputy © by virtue of the ſtatute enti- 
ted de concionibuc, by the conſent of the greater part of the 
lait of colleges, that N. Rufh had fallen under the penalty ow 
| | Uu2 the 


by the V. C. interrogating R#h as to a ſermon which the lat- 
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the before- mentioned ſtatute; and he declared him to be 
utterly precluded and ſhut out of the ſaid Univerſity and tis 
ſaid college, according to the contents and effect of the faid 
ſtatute; ard he did accordingly exclude and baniſh him by 
his final ſentence or decree, &c.“ Addams's caſe, 103); at 
the conſiſtory, &c. prefent, &c. it was decreed that M.. 
Addams houſe he warned to appear that day month, and 
bring in his ſermon. _ This ſummons appeared to have been 
by letter, and it was not till after ſeveral meetings of the J. C. 
and heads that Addams appeared and excuſed his ablence, 


becauſe he had never had any monition or warning from 


authority till lately, He was then admoniſhed to bring in 
his ſermon, Several proceedings were had, the ſtyle ot all 
which was entered © officium domini, &c.” and moſt of 
them were expreſsly-ſtated to be in con/efforio. He produced 
his ſermon, and the J. C. objected to particular paſſages, 
recantation was propoſed, _ the form of it debated amongſt 
the V. C. and heads; and there being ſome difference of opi- 
nion, the JV. C. admoniſhed Mr. Addams not to depart from 
the town without his leave. The form of recantation was 
afterwards ſet out, ſpecitying the particular errors alleged; 
and the J. C. decreed that if Addams refuſed to make it, he 
ſhould undergo the puniſhment pointed out by the ſtatute d: 
concionibus; and he enjoined the regiſtrar to make an act, 
as well of the ſentence, as of the recantation, that it might 
appear he had done his part to aſſert the doctrine of the 
church, Some of the heads aſſeited, and others diflented, 
to the recantation propoſed. Finally, the ſentence took 
place, and was ſubſcribed by the J. C. and heads; © which 
done, Mr. V. C. did diſmiſs the meeting, but not the cauſe.” 


MN hiſton's caſe in 1710 was before the J. C. and heads; wit- 


neſſes were ſworn, as appeared by the entries; and ſentence 


was paſſed by the Y. C. the heads aſſiſting and conſenting; 


by which it was decreed that Mr. I hiſton mathe matic pro- 
feſſor, &c. having aſſerted and ſpread abroad divers tenets | 


contrary to religion, &c. © had incurred the penalty of tic 


ſtatute, and that he ſhould be baniſhed from the Univertity,” } 


Wealler's caſe, 1752: he was cited by the J. C. . to appear 
before him and ius aſſeſſors at his next court to be hald in 
conſiſtory, the uſual place of judicature in the Univerſuy, 
on &c. to anſwer in a certain cauſe of office, promoted by 
K. B. as the author of a profane aud blaſphemous libel, en- 
titled, &c,” I his was contained in a book calle! Acts 0 
Court. At ſubſequent courts he was charged with being the 
author of the book, which he confeſſed, and that he na 


delivered it to be printed and publithed, and was ſorry for i. 


rye = * a 7 
The judge achourned the Court, and af erwarde ihe J. C. 
with the aſſent of the aſſeſſors declared Waller io be eXpelied 
the Univerſity. Various other caſes were h ought forward, 


ſome of which were in the conſiſtory and other public ici. uy 
Be ne 
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One of the courts, in Ducket's caſe, was held by adjourn- 
ment in Trinity college lodge, the reſidence of the J. C. and 
ſentence of expulſion from the Univerſity pronounced there. 
Out of the ſame book entitled“ Acts of Court” were alſo 
produced various inſtances, where the J. C. alone in his 
court infliQed puniſhments thort of expulſion for offences 
againſt the ſtatutes. ; 

In Eaſter term laſt a rule was obtained, calling on the de- 
fendants to ſhew cauſe why a mandamus hould nat iſſue, 
Kc. as above; AND FIVE OBJECTIONS WERE MADE ON 
THE PART oF Mr. Frend to the proceedings agaiift him in 
the Univerſty. FIRST, That the cauſe was not tried be- 
fore a proper juriſdiction. SECONDLY, That the plea of 
abſolution put in by Mr. Frend ought to have been received. 
TaikpdLY, That the form of recantation prupofed to him 
was improper. FoURTHLY, That the ſentence was illegal 
in the form of it. FIiFTHLY, That the delegates upon the 
appeal had been improperly appointed. But upon ſhewing 
cauſe the ſecond was abandoned, as being a matter of appeal 
to the ordinary juriſdiction ; as was allo the laſt, becauſe, 
ſuppoling the fact to be made out, the application ſhould 
have been made for a mandamus, in another thape, to com- 
pel a proper appointment of delegates. The rule came on 
to be argued ſeveral times. And the Court at Jength de- 
livered their opinion in the manner following: Lord KEN- 
rox, Ch. J. It is the duty of this Court to correct the 
errors of inferior juriſdictions, and to grant a mandamus 
where we ſuſpet on ſtrong grounds that injuſtice has 
been done below in caſes where a mandamus lies: it was ſo 
held in Dr. Bentley's caſe (1 Burn's Ecdl. Law, 413.) 
where the Court ſaid it was effential to the good admi- 
niſtration of juſtice that a party ſhould not. be bound by one 
&cifion, but that there ſhould be an appellant juriidiction, 
which might reform the errors in the judgment of tne firſt 
court giving the ſentence, But this general tale mult be 
ken cum grano falis ; and it was intimated in that caſe, that 
if the Biſhop ot EIy had acted as gen: ral vititor, this Court 
would not have entered into a diſcuſſion of he cuſe below. 
But in th caſe, the party applying for the mandamus 1:ems 
a have admitted the juriſdiction of the firtt cu; tor he 
limſelf appealed againſt the deciſion of it; it wa: at his in- 
ſtance that the delegates were appvintei to take into their 
contideration the former. deciſion, It is indeca now hinied 
tat there was ſomething informal in the appointment of thoſe 
legates : but if that were fo, the party is miſtaken in the 
orm of his application to this Court; in that catc he ſhouid 
ure moved for a mandamus to rectity the appointment of the 
lelegates to conſtitute that court, which he hineif choſo 
or the decifion of this eontroverly, and not for a mandans 


© reſtore him. | | 
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But to eome to the great queſtions that have been diſcyſſ:4 
at the bar; the firſt of which is, Whether the vice-chan. 
cellor's court, conſtituted as it was, conſiſting of the vice, 


Chancellor affiſted by the heads of houſes, had or had yg 


Juriſdiction to hear and determine the offence of which Mr 
Frend wes accuſed ; and that depends upon the ſtatutes of 
Elizabeth which have been ſo often referred to. It was ad. 
mitted in the argument that the conſtitution of this court 


remains in great obſcurity : and we are deſired by the perſon 


making this application to cancel at once every precedent 
which can be found in the Univerlity books for near two 
centuries paſt, and to ſay that all thoſe proceedings are err 
neous, and we are required to find out by our conſtruction 
of the ſtatutes what the united wiſdom of this Univerſity 
has not yet been able to diſcover. All the cafes that hay: 
been alluded to are, in my opinion, precedents in ſupport a 
the juriſdiction of that court, by which the ſentence was 
pronounced in this caſe; for as to-the differences which have 
been pointed out between thoſe caſes and the preſent, they 
all go beſide the juriſdiction of the Court. It has been ob- 
ſerved that Ruſb was called upon to produce his objection- 
able ſermon, and to convict himſelf bv his own evidence; 
if he had bcen properly adviſed, he would not have complied 
with that requeſt : but it does not follow from that circum- 
ſtance that the Court by which he was ſentenced was different 
from the preſent Court; it does not affect the juriſdiction of 
the Court, it only ſhews the fallibility of thoſe who adminiſter 
juſtice in courts of judicature. Without going through the 
other caſes, I think that in all of them the court was conſti- 
tuted as the preſent court was; and no one has ſuggeſted 
what other known court ſhould be ſubſtituted in the room of 
it. It was ſaid judeed that the Court having cognizance of 
this offence thould be compoſed of the vice-chancellor and 


the heads of houſes ; now thoſe very perſons fat in the cout 


in queſtion, and from that court the party himſelf appealed 
to the court of delegates. It ſeems to me that offences 


againſt the ſtatutes alluded to were intended to be cognizable | 


in the vice-chancellor's court; and if there be any errors in 
the proceedings of that court, they ſhould be re&'ncd in the 
court of appeal in the Univerſity. If I could raiſe any doubt 
in my own mind reſpecting the juriſdiction of this Court, 
and could diſcover that the ſtatutes in queſtion had intended 
to create any other for enquiring into offences of this na- 
ture, I ſhould have been diſpoſe: to grant a mandamus; but 
after all the induſtry I have employed upon the occaſion, 
do not entertain the leaſt doubt upon the ſubject. a 
The next queſtion, in point oft order, is that reſpecting 
the offence, It is not very probable that ſo great a body as 


the Univerſity could have exiſted ſo long, without 25 
ome 


Universities, 
ſome power within itſelf of controlling and checking thoſe 
is which, without correction, would be ſubverſive of all 
diſcipline in the Univerſity. Diſcipline is the ſoul of ſuch 
a body; and if perſons egregiouſly offend againſt that or- 
der and diſcipline ſo neceſſary to be preſerved in the Uni- 
rerlity, the latter muſt have had a power to correct ſuch 
offences previous to the ſtatute of £/:zabeth, However I do 


ourt not rely on that, but I rely on the words of the ſtatute of 
{on 12 Elizabeth, as deciding this objection. The pamphlet in 
dent queſtion was publiſhed in the Univerſity, and as appears by 
two the proceedings by a member of the Univerſity; and it cet- 
ro. ainly contains matter highly offenſive to thoſe who think 
ion that the religious eſtabliſhment of the country is of conſe- 
ſity quence enough to be preſerved. It appears too that this gen- 
ave tleman was the fellow of a college, and a maſter of arts: 
of but [ hope that he is not in holy orders; becauſe I do not 
yas ſe how any perſona who had before, in the moſt ſolemn 
ave manner, expreſſed his aſſent to every thing contained in the 
ey liturgy, could have ventured to write the pamphlet in queſ- 
ob- tion; it would have been for him to reconcile it to his own 
n- moral and religious character. Therefore I wiſh to take it 
ef for granted that he is not in orders; and indeed he ſtyles 
ied himſelf gentleman only in his affidavit, But I have no 
m- doubt but that this is an offence within the ſtatute of Eliza- 
nt kth, Tf a perſon in the very boſom of the Univerſity pro- 
of mulgate dangerous doctrines in the manner moſt likely to do 
er miſchief, namely, by publication, he is at leaſt as criminal 
he within the meaning of this ſtatute as another who verbally 
i- tclares ſuch doctrines; for that which is uttered by the 
ed mouth may he ſoon forgotten, but /itera ſcripta manet. When 
of publications like the preſent are circulated in the Univerſity, 
of they call for the attention of thoſe to whom the moral] and 
1d rehoious education of the youth there is committed. And I 
t think that thoſe who inſtituted this proſecution below, would 
d have ſorgotten the duty they owe to the public, if they had 
'S luffered the publication in queſtion to paſs /ub ſilentio, without 
c bisging it before that juriſdiction which is competent to 
n retorm or to puniſh the author of it. 

C With rega:d to the queſtion concerning the form of the 
t recantation, I do not think we have any thing to do with it, 
, It was for the courts of the Univertity, ating on the prin- 
; ciples of the civil law, to determine on the form of the 
þ reantation, If however we had been required to aſſiſt the 
Wee-chanceilor's court, I do not know how we could 
have framed any thing more lenient than the recantation 

Propoſed. : 
The only remaining objection is that which reſpects the 


 ntence ; and that is, that the ſentence is not ſo ſevere as it 


hould have been, for that _ one of two things w_ the 
2 atute 


UAUnnidersities. 


ſtatute requires has been done, and that the reſt of the (+. m 
tence directed by the ſtatute has not been inflicted, It is (aid 0 
that tlie language of theſe ſtatutes is borrowed from the civil 0 
law; it was in the firſt inſtance in the hands of eccleliaſtics, 5 
and always in thoſe of perſons converſant with the rules cf il 
the civil law; and they are more properly qualified than ws ( 
are to put a conſtruction upon it. The court in the Uni. | 01 
verjity having juriſdition over the ſubject, and proceeding on ll. 4 
principles of the civil law, have put their conſtruction upon it, le 
and Jam of opinion that we have no authority to reviſe the judg- 01 


ment given. | 
In Dr. Bentley's cafe this Court interfered, becauſe the 
principles of all law had been violated ; he had been con- 


is ſufficient to found x preſumption that it 1 immemorial, un— f 
Jeſs the other ſide can prove the commencement. As to the | 
court of the yice-chancellor and heads of houles, these d 


+: 


demned without being heard, and the whole was ai impro— ; 
per mode of proceeding, but that cannot be ſaid to be the . 
caſe here. I am therefore clearly of opinion that there K 
neither precedent nor principle to warrant us in granting | 6 
this mandamus. If it had been a difficult or a doubtful queſ- be 
tion, I ſhould have been inclined to grant the rule, in order « 
that the queſtion might be controverted in a more ſolemn | . 
manner, on the return to the writ: but as I cannot ud | 
2 any fair ground to diſpute the juriſdiction of the court below, th 
5 I think it is our duty to refuſe this application, and to cloſe A 
| that queſtion, which for the ſake of the public, and of the th 
f Univerſity, ought to be at reſt, | Pl 
4 ASHHURST, J. This caſe has been divided by the counſel 20 
4 in ſupport of the rule into four queſtions; 1ſt. Whether ha 
il the matter has been tried before a proper tribunal ? 2d. Whe- n 
[4 ther it is an offence againſt the ſtatute de concionibus ? zd. Q 
4 Whether the recantation propoſed was a proper one ? and i 
3 4th. Whether the ſentence is agreeable to the ſtatute * As | 1 
4 to the firſt point, it is contended that it was heard in the yy 
5 vice-chancellor's court, whereas it ſhould have been heard It 
Ml before the vice-chancellor and heads of houſes. It ſcems 8 
4 agreed by the counſel on both ſides that the origin ot tlie 0 
þ vice-chancellor's court reſts in great obſcurity ; and theie 1s * 
5 reaſon to ſuppoſe that it exiſted prior to any of the ſtatules ol 
W that we have been furniſhed with, The ſtatute of the It 5 
4 flizabeth, and alſo that ot the 12th Elizabeth, de cancetlary 0 
icio, ſpeak of the chancellor's proceeding ſecundum pus cih, th 
3 et eorum privilegia, et conſuetudines ; which leems io ſhew that 70 
þ the court mult be then es1iting, otherwile there could be uo 2 
4 ſuch thing as any cuſtomary regulations annexcd to it. 0 
* There is no pretence to ſay that either of thoſe ttatutes gave n 
4 the court its exiſtence ; therefore it muſt have exiſted betote 80 
4 that time; and if it did, the remote diſtance of that period 0 
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not ſeem to be any ſuch diſtinct from that of the vice-chan- 
cellor's. The ſtatute of 12 El:z. gives the chancellor the 
{ole criminal juriſdiction in regard to ſuch offgaces as are 
puniſhable by ſuſpenſion from degree, impriſonment, or other 
lighter puniſhment. But where the otfence is of a more 
ſerious kind, ſuch as the preſent, there the ſtatute de conci- 
mmibus has thought fit to require a greater degree of ſolemnity ; 
aud therefore it ordains that if any perſon in any public 
lecture, or otherwiſe, publicly within the Univerſity, teach 
or defend any thing againſt religion or any part of it, pub- 
lily received within this kingdom, &c. then ſuch perſon 
« errorem et temeritatem ſuam cancellarii juſſu, cum aſſenſu 
« majoris partis præfectorum collegiorum, revocabit et pub- 
« lice confitebitur; quod fi recuſaverit, eadem auctoritate e 
« collegio ſuo perpetuo excludatur, et univerſitate exulabit.“ 
From the penning and obvious conſtruction of the above 
ſtatute one may plainly infer that the chancellor is meant to 
be the judge, and that the proceeding is meant to be in his 
court; for every act is to be done juſſi cancellarii, but cum 
ofeſs majoris partis præfectorum; he therefore by plain con- 

tuction muſt be taken to be the judge, and they his aſſeſſors; 
the ſtatute only impoſes a check upon the chancellor in ſuch 
c:ſes, but does not create or eſtabliſh a new court. And 
that ſuch is the conſtruction appears from all the caſes and 
precedents that have been cited; and there is not a ſingle one 
againſt it. But, at all events, in the preſent caſe the proceeding 
has been before the perſons required to have the cognizance 
of ſuch offences, and wherever they ſit, it will not invalidate 
the proceedings. The 2d queſtion made is, W hether this is 
an offence within the ſtatute de cancionibus? and it is ſaid that 
the ſtatute only relates to what is uttered in public lectures, 
not to private publications. But the bare reading of the 
ſtatute ſuffices to anſwer this objection; for the ſtatute ſays 
in l:tionibus publics, ſeu aliter infra Univerſitatem, &. there- 
fore the words of the ſtatute are large enough to include this 
caſe, and there cannot be a doubt but that it meant to do ſo 
tor the publiſhing of ſuch a tract is within the miſchief 
meant to be guarded againſt, and indeed it ſeems the moſt 
miſchievous way of propagating and giving a currency to 
ſuch doctrines; and we ſhould do very ill, were we againſt 
he words to narrow the conſtruction of the ſtatute. Ihe 
zu queſtion is, Whether the recantation propoſed was a proper 
Mc? it is ſaid to be ambiguous and unintelligible; but there | 
does not appear to me to be the ſmalleſt obfcuricy or ambi- 
guity in it. The articles and recantation muſt be taken 
together; the articles ſtate the offence charged to conſiſt in 
Poliſhing and cauſing to be diſperſed within the Univerſity a 


| Tandalous book or pamphlet, deſcribing it, and praying that 


* may be taken as if annexed ; and then the articles proceed 
| | | 40 
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to point out the moſt exceptionable parts. The recantation 
required is, that he «cknowledges that by writing a pamphlet 
entitled, &c. and publiſhing the ſame within the Univerſity 
of Cambridge, he has offended apainſt the Jatter pari of the 
ſtatute de concionibus as expreſſed in the following wards, 
(reciting them); © J do therefore, by the direction of the 
vice-chancellor, &c. retract and publicly confeſs my error and 
temerity as the ſaid ſtatute requires.“ Can it then be doubted 
what error he is to confeſs in publiſhing ? It can mean fo. 
thing but ſuch paſſages as are objected to and pointed out as 
exceptionable. The 4h and laſt queſtion is, Whether the 
puniſhment is conformable to the ſtatute? Aud as to this] 
am of opinion, that if the puniſhment in its effect anſwer 
all tiie end and intention ot the ſtatute, it is ſufficient: and 
that ſeems to be the caſe here ; for if Mr. Frend be expelled 
from the Univerlity, he of courſe can never take up his te. 
ſidence in the Univerſity in a collegiate way; therefore it is 
virtual excluſjon from his college. And it ſeems to me of 
all others the moſt fit way; for I do not know that the Uni- 
verlity ever aſſumes the juriſdiction of expelling a member 


| from a particular college. A court of this kind is not tied 


down by the ſtrict and technical formalities which obtain in 
courts of law; and it ſuffices if ſuch court as we are at 
preſent ſpeaking of is ſubſtantially right in its proceedings. 


But even if an expulſion from the Univerſity did not operate 


as an expulſion from the college, it would be but an ungrate- 
ful objection for Mr. Frend to make, that he is not puniſhed 
as much as he ought to be; and there are caſes to he met 
with, in which it is held that a man ſhall not aſſign that for 
error which is for his advantage: it is ſo laid down in's Rep. 
39. 2 Saund. 46. 2 Sid. 94. And this 3 would 
equally apply to the preſent caſe, for a mandamu sido reſtore | 
muſt virtually annul the ſentence as erroneous. But there 1s 


no occaſion to enlarge upon this topic, as I think the ſentènce 


ts ſubſtantially good, as fully anſwering every end, and as 
attended with every effect which the ſtatute meant to enforce. 
Therefore, on the whole, I think that the rule for the man- 
damus ought to be diſcharged. | 

GRoss, J. The great queſtions in this caſe are, firſt, 


| Whether the vice-chancellor in doing what he did in this 


court (and which I call the vice-chancellor's court), acted 
within his juriſdiftion ? and ſecondly, Whether the judg- 

ment pronounced in that court were correct and ſufficient. 
With regard to the firſt, Mr. Frend was charged with a 
violation of the ſtatute de concionibus ; proceedings were li- 
ſtituted againſt him in the vice- chancellor's court, where the 
cauſe was heard; that court thought that the offence was 
ſuthciently proved againſt him, for that he was the author 
of the pamphlet imputed to him, and that the publiſhing 4 
| | | 1 
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it within the Univerſity was an offence againſt this ſtatute ; 


on which the vice-chancellor, with the aſſent of the major 


of the heads of houſes, directed him to recant his 
errors; this being refuſed, the vice-chancellor with the like 
aſſent baniſhed him from the Univerſity. Now that ſome 
wriſdiction is given to the vice-chancellor by the ſtatute in 
queſtion, and that that juriſdiction is to be exerciſed within 
the Univerſity, is clear, and was indeed admitted in the 
aegument. The Univerſity infift that that juriſdiction was 
19 be exerciſed in the vice-chancellor's court in the manner 
in which the vice-chancellor was accuſtomed to exerciſe his 
uriſdiction under the ſtat, 1 and 12 of Elizabeth; which is, 
lat in the cafe of heinous offences he thould pronounce the 
julgment with the conſent of the major part of the heads 
of houſes, even though the puniſhment extend to baniſh= 
ment : but it is contended on the other fide that no proceed- 
ings under the ſtatute de concionibus can be inſtituted in the 


vice-chancellor's court, in caſes where baniſhment is part of. 


tie ſentence, but that they muſt be in camera before the 
nice chancellor and the heads of houſes. In the conſider- 
nion of this queſtion it is material to obſerve that there is 
admitted to exiſt a vice-chancellor's court, from whoſe deci- 
lons there is an appeal (which fact I wiſh to keep in view 
throughout the whole of this buſineſs), in which oaths are 
adminiſtered, and that from the ſentence of this court Mr. 
Frend has himſelf actually appealed in this caſe. It is no 
kls material to remember that, according to the defendant's 
own account, no appeal lies from the court which he wiſhes 
to ſubſtitute in lieu of the vice-chancellor's court. I con- 


der the ſtatutes x Elix. 12 Eliz. c. 42 and 12 Eliz. c. 45, 


which were given to promote the diſcipline of the Univerſity, 
i being made in pars materia; and conſequently they throw 


igt on each other. By the 1ſt of Elizabeth the vice-chan- 


cellor has power over all the members of the Univerſity, and 
to puniſh them even with baniſhment by his ſentence with 
ne aſſent of the heads of houſes. By the 12th Eliz. c. 42. 
e may puniſh all the violators of the law by his own ſen- 
ce alone; he may ſuſpend from degrees, impriſon ſcho- 
as, or inflict any leſs puniſhment ſudicio ſuo: but he cannot 
mprifon any of the heads, nor baniſh any of the members 
af the Univerſity, without the conſent of the major part of 
ine heads of houſes. It appears by the affidavits made 
aoſt this application, by perſons converſant in the modes 
r proceeding in the Univerſity, that the proceedings in this 
ſtance were conformable to the precedents from all anti- 
quty in the vice-chancellor's court. When the ſtatute de 
ncionibus v. us paſſed, I take it for granted that ſome im- 
proper publications had been made; that act therefore directs 
lat the party offending ſhould be directed ji cancellarii 
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eum aſſenſut majoris partis prafetlorum collegiorum to retraQt ani 
to confeſs his error, and that if the party refuſed he ſhould 
be baniſhed from the Univerſity eadem. auctoritate. This 
ſtatute, like the former ones, was made for better enforcing 
the difcipline of the Univerfity, And as under the former 
ſtatutes the viec-chancellor was in ſome inſtances to act 28 


the fole judge, and in others where baniſhment was to be & 
inflicted was to act with the heads of houſes, ſo under this 4 
itatute de concionibus, where baniſhment was to be the puniſh. 2 
ment, he was to act with the aſſent of the major part of the g 
heads of houſes, It is obſervable that no particular forum 4a 
or court, where proceedings under the ſtatute de concionibe; 1 
were to be inſtituted, 1s pointed out by the ſtatute, and the A 
fame thing is alſo to be obſerved of the ſtat. 12 Hliz. c. 42, 15 
And it has bcen adinitied that there exiſted in the Univerity Wi ;.. 
a eourt called the vice-chanceilor's court, in which procce!. C 
ings under the ſtat. 1 Fliz. and 12 Elix. c. 42. have always 55 
been hach and from which there is an appeal. Then came 0 
the ſtat. 12 Elix. c. 45. which deſcribed a particular offence, 5 
and ordained a particular puniſhment for the commiſſion of bh 
that offence. Then in what court was that juriſdiction to 
be exerciſed? The anſwer is obvious, in that court whete a. 
offenders againſt the ſtatutes of the Univerſity were by the i 
laws and conſtitution of the Univerſity before punithed; in Un 
that Court, which was before appropriated to the vice-chan- Th 
cellor, and where he prefides. A former ſtatute faid, that "a 
there was a court competent to punif all the violators of 15 
the ſtatutes, ad omnes eorum wiolatores puniendos: then hi 
came a ſubſequent ſtatute, which created another offence, : 
and annexed to it a particular puniſhment to be inflicted by K 
the ſame perſons as were mentioned in the former one ; then "Wh 
where is the offence created by the latter ſtatute to be en. 5 
quired imo? In the ſame court in which offences againlt ol 
the Univerſity were before heard. It ſeems to me that all i 
theſe ſtatutes, when they authoriſe the vice- chancellor to act 1 
ſudlicis fur, conſider him as fitting in ſome known and eſta- nen 
vlithed court of juſtice : but it is objected thai the ſtatutc a? "i 
emmoinnibus ercfted a juriſdiction conſiſting of the vice-chan- 5 
eellor and the heads of houſes, where there is no proce's to - ; 
compel the attendance of any perſons, where no witnels IS "= 
to be heard on oath, and from which there is no appeal. < 
It occurred to me that if the vice-chan-ellor had procectes they 
in this court, where Mr. Hrend now infilts the proceedings * 
mould have been, Mr. Trend would have complained and A 
jiid © There is a court of competent juriſdi&ioi., where the fe 


vice-chancellor examines on oath into offeuces againſt the 
Univerſuv, where proceedings on Gmilar accuſations have 
been conttantly inftituted, and from whoie deci{ions ere 13 
an appeal: I have been «ccuſcd of an offence againit à La- 
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ute of the Univerſity, which does not in terms direct that 
me complaint ſhall be heard in any other than the vice-chan- 
cellor's court; you have denied me the privilege of being 
heard in that court, and in a caſe too in which by the ſentence 
of another court J am to be baniſhed from the Univerſity, 


and deprived not only of all the temporal advantages annexcu 


o that ſituation, but alſo of the good opinion of all moral 
and religious men.” He would have had to complain that 
the juriidiction, by which he had been banithed from. the 
Umverſity, was new, unheard of, and ſelt- created, in which 
witneſſes had given evidence agaiult him without oath, and 
from whoſe deciſions no appeal lies; and all this while there 
xe extant on the records of the vice-chancellor's court pro- 
ceolings on this very ſtatute. Ihis would have been a ſub- 
tantial ground of complaint; and in my opinion, it would 
have been no anſwer to it to have alleged that which has now 
been ſtated on the behalf of Mr. Frend. I am therefore 
cearly of opinion that the juriſdiction to be exerciſed under 
the ſtatute de concionibus was intended to be exerciſed in a 
known and eſtabliſhed court in the Univerſity, in the fame 


court in which offences againſt the ſtatutes 1 and 12 #7;z. 


. 42, are heard, and in which according to all the precedents 


offenders agaiuſt the ſtatute in queſtion have been corrected 


o punithed, Againlt cheſe precedents produced by the 
Univerſity, not a ſingle one has been cited in oppolition. 
Then it would be dangerous in the extreme tor this Court 
to attempt to put a new conſtruction on this ſtatute, and to 
point out a different mode of adminiſtering juſtice on laws, 
which are familiar to the Univerſity, but new to us. 


Then it was objected that this was not an oftence within 


tie ſtatute; and Mr. Frend has attempted to confine 
te conſtruction of the ſtatute to ſpeeches or writings deli. 
rered or publiſhed on public occalions in the Univerſity, 
v lectures, ſermons, &c. but whatever may be the meaning 
of the former words of the ſtaiute, the words & ſou aliter 
fr5/ic2 infra univerſitatem nottram”? evidently extend the 
meaning beyond ſuch a conſtruction. It muſt be remem- 
tered too that that ſtatute was made for the preſervation of 
good diſcipline in the Univerſity, and for the maintenance 
ak religion; and the object would be entirely defeated if any 
of the members were permitted to publith blaſphemous or 
ay other objectionable doctrines in the Univerſity, though 
ey were not publiſhed in the courſe of any of the public 
exerciſes there. : 

As to the objection to the form of the recantation pro- 
poſed; the anſwer given to it by my brother Aſhhurft is very 
Hüsfactory in my mind, and I can add nothing more than 
by aſſent to it. | 

| The 


„ I 
— — — — — 


1 
| 


i | 
1 The remaining objeCtion is, that the judgment is not ſuff. obſer 
5 cicnt, for that under the ſtatute the vice-chancellor's court have 
. ſnould alſo have adjudged him to be excluded from his college. gules 
| I confeſs I cannot accede ro what my brother Aſbburſt has ſabſe 
5 faid upon this ſubject; for if a ſtatute create an offence and ape. 
'Þ ordain a particular puniſhment, the judgment muſt follow quclt 
{ | that which is preſcribed by the ſtatute ; and if I had thought be ft 
it neceſſary, I think I could have referred to authorities to I W. 
"| ſhew that a judgment given under a ſtatute preſcribing a was | 
; particular puniſhment is erroneous if it do not purſue the Univ 
| ſtatute, even though the judgment be not ſo ſevere as the le de 
1 ſtatute directs. But, in this cafe, I think that the excluſion aud 
. from the college is included in the ſentence of baniſhment; doctr 
| and I obſerve that the precedents are like the preſent caſe, regar 
n But I think it is perfectly immaterial whether the one does or Ar. 
5 does not include the other, becauſe this is a ground of appeal ting 
. only, and fit for the diſcuſſion of the court of delegates, | rhic 
. have entered thus fully into the ſubject, becauſe in a caſe like n 
1 this it is of importance to the diſcipline and good government {rib 
g of the Univerſity that the grounds upon which we proceed teri 
thould be diſtinctly known. ys 


r 
* 22 


LawRENCE, J. So much has been already advanced 
upon every part of. this caſe, that I can add but little to ii. 
Almoſt every ground, upon which any argument can be 
founded to ſhew that the proceedings below have been regu- 
D lar, has been already taken: but in a cafe of this importance, 
| [ will fay a few words, The great queſtion is, Whether 
the vice-chancellor, aſſiſted by the heads of houſes, had or 
had not any juriſdiction in the vice-chancelior's court over 
offences under the ſtatute de concronibus. It has been con- 
tended by Mr. Frend that he had uot ; but if not, ail the 
inſtances that have occurred from Ribs caſe down to the 
preſent time are erroneous, for it appears from all of them 
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that all offences in any, of the members of the Univerliy FR 
Fl have been tried and determined in that court. The queſtion there 
4 therefore will depend on the uſage and conſtruction of the then 
4 itatute de concionibus, whether it was meant to create a new (ur. 


| and particular juriſdiction for this particular offence, or 


bl whether it was intended to refer the cognizance of offences ade 
| againſt it to the old juriſdiction under the other ſtatutes. On tle 
1 | this point the whole evidence is uniform. Mr. Frend's coun- TR 
6 ; ſel felt the weight of this, and endeavoured to ſhew that the certs 
1 þ proceeding in Rufd's caſe was in camera, and not in the vice- Upo 
. a chancellor's court: but I think it was in a court: for it begins 8 fo 
| with the ſtyle of a court“ officium domint ;” which is the "9 
. title of the procceding in courts governed by the civil law. "IU 
4 | Beſides, it appears that he was guilty of a contempt, for « 7 
1 which he was committed to cuſtody, which ſhews that the "Ft 
' proceedings could not have been in camera. Next it was ky 
4 | 8 obſerved 
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{reed that the proceedings in that caſe did not appear to 
ive been at the promotion of any perſon : perhaps the mi- 
wes of that caſe are not ſufficient to ſhew that; but in the 
ſubſequent caſes of Faller and Duck, that circumſtance does 
pear. Ii then this Court had juriſdiction in this caſe, the next 
guzſtion is, Whether this perſon wasguilty of any offence againſt 
the ſtatute ge cuncionibius; upon that I cannot entertain a doubt. 


waz to prevent the circulation of improper doctrines in the 
Univerſity, it only prohibited the public preaching, or pub- 
lc delivery, ot thoſe doctrines on ſome particular occaſion, 
awd permitted the members to print books containing ſuch 
lotrines, and to diſperſe them all over the univerſity. With 
recard to. the form of the recantation, I ſee no difficulty in 
r. Frend's making it, ſince it muſt have applied to thoſe 
fins with which he was charged, and not to thoſe with 
which he was not charged. The laſt queſtion reſpecting 
fe ſentence is equally clear. No particular form is pre- 
'ribed; and it is ſtated that the ſentence pronounced (as un- 
ktood by Mr. Hrend himſelf) has all the effect which he 
is the Ratute ought to have. Rule diſcharged. 


Ales and Truſts. 


NE by deed in conſideration of love and affection to 


rants the ſaid undivided mo'eties, particularly deſcribing 
bem, together with all other his lands, tenements, and heie- 
daments, in the kingdom of Ireland: habendum the ſaid un- 
Grided moieties before granted, together with all other his 
cate in the kingdom of Jrelaud, to A. to the ſeveral uſes 
kerein- after declared, and for no other uſe whatſoever ; and 
len declares the uſes of the undivided moieties only. Per 
Cur, beld that the grantor did not intend to paſs any lands but 
liz undivided moieties. 2dly. Suppoſing the ſweeping clauſe 
Gd extend to any other lands, yet no uſe being declared of 
tem, they deſcend to the heir at law.— This was error upon 
aju'gwent of B. N in Jreland in an ejectment brought for 
certain lands in the county of Roſcommon : plea, not guilty. 
Upon the trial the jury found a ſpecial verdict, in ſubſtance 
is follows: That Michael Moore being ſeiſed in fee of an 
und ided moiety of certain lands in the county of Mayo, 
* and alſo of an undivided moiety of certain other lands in 
: King's County, both in right of his wife; and being like- 
| Vile {eiſed of certain lands, &c. in the county of Roſcom- 
mo, for which the ejectment was brought, and of 2 

ä . 4 lands 


E would be a very weak itatute indeed, if, when its objeck 


Moore v. Ma- 


his name, blood, &c. and for ſettling the one undivided zrath, Hil. Ter. 


14 Geo. 3. B. R 


moieties of his manors, lands, &c. therein- after mentioned, Cocalt. 9 
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in the county of Roſcommon, eſq. of the one part, and Ne. 


„Moore, for and in conſideration of the natural love and at. 
46 


for ſettling and ſecuring the one undivided moieties of the 


“ ſideration of five ſhillings to him by the ſaid Robert Dilln 


c 


the purpoſe of ſecuring a jointure of 2007. a- year, to Frances. 


Uſes and Truſts. 


* lands in the eounties of Clare and Galway; all of which 
« kter were his paternal eſtate, executed a deed, be tine 
& date the 2d of October, 1742, as follows:“ “ This iy. 
« denture ?ripartite, &c, between Michael Moore, of Cliciran, 


6e bert Dillon, of, &c. of the ſecond part, and Refr Mahon, of, 
*« &c. of the third part. Witneſſeih, that the ſaid Lira 


fection which he hath to his name, blood, and family, and 


& manors, caſtles, towns, lands, tenements, and heredita« 
& ments herein-after mentioned, in his name, blood, and fa- 
« mily, ſubject to the payment of his debts, &c. and in con- 


in hand, paid, &c. he the ſaid Michael Moore hath granted, 
c&c. and by theſe preſents doth grant, &c. the one und- 
« vided moieties of all that and thaſe the manors, caſtles, 
* towns, lands, tenements, and hereditaments following, that 
* is to fay'*—Here the deed deſcribes every part and parcel 
of the undivided moiety in the county of ao. — As 
alſo that“ Here the deed as minutely deſcribes the undi- 
vided moiety in King's County; and proceeds as follows! 
„Together with all other the ſaid Michael Moore's lands, 
tenements, and hereditaments in the kingdom of Jreland, 
© To have and to hold the ſaid undivided moieties of the 
« {ſaid manors, caſtles, towns, lands, tenements, and pre- 
“ rites, herein-before granted, or intended to be granted, 
«© with their and every of their rights, members, and appur- 
« tenances, together with all other the ſaid Michael Moores 
cc eſtate in the kingdom of Ireland, unto the ſaid Rebert 
& Dillon, and his heirs, to the ſeveral uſes, intents, and pur- 
c poſes herein-after declared, limited, and appointed, and to and 
« tor no other uſe, intent, or purpoſe whatſoever; that is to ſay, 
« as for and concerning the one undivided moiety of the faid 
4 lands and. premiſes, lying and being in the county of Map, 
« to the uſe and behoof of the ſaid Michael Moore and his 
te heirs, for the payment of debts, remainder to himſelf in 
« tail, remainder to Garret Moore for life, remainder to the 
« firſt and other ſons of Garret Moore, in ſtrict ſettlemen“ 
«.remainder to fourteen perſons of the name of Moore, his 
brothers and couſins ſucceſſively in tail-male, remainder 
« to his own right heirs.” The like uſes are repeated and 
declared reſpecting the undivided: moiety in King's Coty, 
except that a term of 5oo yeais is given to Roſs Mahon bot 


* 


Maore, his wife; and to raiſe the ſum of 1500/7. for his dauckh. 
ters? portions, * That on the 25th of March, 1743, Michas, 
« Macore N leaving Mary Moore, now Mary Concannins 


one of the leſſors of the plaintiff in ejectment, and dr 
. " 4 gots 


Uſcs$ and Trults. 


„ More, his co-heirs at law. That in Trinity term, 1755, 
« Garret levied a fine and ſuffered a recovery of the Re/com- 
« fn eſtate to himſelf in fee; and died on the 4th of Febru- 
& ary, 1707, without iſſue: upon his death, Edmond Moore 
« entered ; and by leaſe and releaſe, 28th and 29th of June, 
« 1768, conveyed the premiſes to Luke Dillon, to the uſe of 
& himſelf in tail-male ; remainder to % Moore for life, 
« remainder to his firſt and other ſons in ſtrict ſettlement. 
That Ju being in the French ſervice, was, by decree in 
« the Exchequer, held to be diſabled under ſtatute: 19 Ges. 2. 
to hold the ſaid eſtate, and his intereſt was decreed to 
4 William Biggen as the firſt informer, who aſſigned the 
& {4me to Garret, the defendant in ejectment, who entered 
«gn 12t1 April, 1771.” Upon this ſpecial verdict, the 
court of King's Bench, in Ireland, gave judgment for the 
pantif; which was entered upon the record as follows: 
Therefore, it is coniidered that the ſaid Fobr #Zograth dy 
« recover againſt the ſaid Garret Moore his {aid ſeveral terms 
6 yet, &c. in che ſaid demited premites, &c.“ For the plain- 
tf in error, OBJ. Tit, It is not ſtated upon the record that 
the defendant is guilty : therefore there is no verdict, and 
conſequently there can be no judgment. OBJ. 2dly, The 
plaintiff has no right to recover; for it was clearly the in- 
tention of the donor to include, under the general ſweeping 
cauſe in the deed, the whole of his eſtates in [re/and not be- 
fore difpoſed ot, and to ſettle them to the ſame uſes as he had 
tclared reſpecting the two undivided moieties. Lord Maxs- 
ELD. I am very clear. It might be plainer with the 
&&d: but, without fecing the deed, it is plain enough. This 
rentieman was ſeiſed of an eſtate in right of his wife, which 
confilied of an undivided moiety of lands in the county of 
plays, and another undivided moicty in King's County : he was 
Ikewiſe ſeiſed of a paternal eſtate in three other counties; 
ud his feat and reſidence, at the time of making the deed in 
queſtion, was upon his paternal eſtate, the lands in dijpute. 
Ivo queſtions ariſe ; and the determination of either is ſut- 
ficient, 1ſt, Whether, upon the true conſtruction of this deed, 
tte donor has ſettled his paternal etate? If he has, that has 
taveyed it to Mr. Dillon. adly, W. hether he has declared any 
We of it? If he has not, it mult reſult to himſelf: for the 
echration being, that the eſtate ſhould be to ſuch uſes as 
pere declared, and no other, unleſs he has declared ſome uſe, 
ere is no diſpoſal of. it: and in order to diſinherit an heir 


Wit law, a man muſt give his eſtate to ſomebody elſe. With 


Rlpect to the firſt point, it ſtrikes me very ſtrongly, that 
Eng ſeifed of a paternal eſtate, and an eſtate in right of his 
ve, it was reaſonable he ſhould not ſettie both; and I be- 
lere there was ſome private motive for his ſettling the one in 
peterence to the other, but not ſeèing the deed we are at a 

Vol V. : X x : luls 


Ne nr, PI NS INS K 
ä W 


D 
r * = 


T 


5 


A's 2 


FFP. ˙ T 
r h — 
ä . i 


SEA." of 


A -»— 
. * 


RSS (mn * 
1 
ik 3 — —_— 


Coo od WOW oh 
STILLER 


— N - = * 
2 3 . — "7 7+ * : — — 
re. * * * n * : * - — ITY 


PII” ... 
—— — 


2 r 3 22 * * r So EY n 2 Sad n 
* 


574 


Uſes and Trults. 


ofs. I am of opinion that he never had an idea of conrey. 
ing any part of theſe iands by the deed of 1742, though, by 
the blunder of the drawer, he may have uted words that 
might extend toghem. The deed begins with the preamble 
uſual in all ſettlements, that 1s, by reciting what it 1s that the 
grantor intends to do; and that, like the preamble to an act 
of parliament, is the key to what comes afterwar's : now 
the preamble does not mention a word of his paternal eſtate; 
whereas, if it had been his inte tion to fettle that, would he 
not have added after the word “ moieties'” words to the 
effect following, and alio all other his lands, &c. in the king- 
dom of ireland? It is ſcarcely poſſible, if he had an idea of 
including his paternal eſtate in the ſettlement, that he ſhould 
recite his intention of ſettling the one, and be totally tilent as 
to the other. Again; the deed goes on, with much tautology, 


to deſcribe every part of each of the undivided moieties, moi 


Rivet ex dim. 
of Law ov. Wil- 
ſon, Ea. Ter. 

28 Geo. 3. B R. 


2 Ter, Rep. 344. 


minutely and particularly: would he do that with an inten- 
tion of paſſing his paternal eſtate by the ſame deed, and make 
no deſcription of it at all? It is very common to put in a 
ſweeping clauſe; and the uſe and ol ject of it in general is, to 
guard againſt any accidental omiſhon : but in fuch caſes i: 
is meant to refer to ellates or things of the ſame nature and 
deſcr:ption with thofe that have been already mentioned. [I 
am therefore of opinion, from the words of the preamble, ' 
that che donor did not intend. to include his paternal eſtate 
and it is more than probable that the drawer by miſtake 
omitted inſerting the two counties before the words, * in 
the kingdom of Ireland.” Ihe ſecond queſtion is, © Whe- 
ther any uſe is declared of the ſweeping clauſe ??? Now, 
though he has minutely deſcribed the uſes of the undividec 
zaoietlies, he certainly has not declared any one uſe or limitation 
of the iweeping clauſe. This circumſtance alone is a ſtrong 
argument in favour of the conſtruction which the Court in- 
<lines to upon the firſt point. But nothing can be ſo clear, 
as that this eſtate mult reſult to the heir, ſince no uſe is de. 
clared of it. The other judges concurred.—Per Cur. judg- 
ment affirmed. | 

A deviſe to truſtees, in truſt to receive renis and profits 
during the life of H. and that ſuch rents and profits ſhall be 
applied for the ſubſiſtence and maintenance of the faid 4. 
during his life, is not an uſe executed in A. and cannot unite 
with a ſubſequent legal limitation to the heirs of the body ot 
A.— This was an eſectment for certain premiſes in Haliſax, 
in Yorkſhire, which was tried before Perryn, B. at ihe Jak 
Zur afſizes, when a verdict was found for the plaintiff, ſub- 
ject to the opinion of the Court on a caſe; which ſtated, 
that Samuel Wilen, being ſeiſed in fee of the premiles, h) 
will dated the it of April, 1732, duly atteſted, deviſed (i! 


lia) as follows: © | giye and deviſe unto Jahn Walton and 
| | .« Timothy 
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« Timothy Walton, and their heirs, and the ſurvivor of them, 
« and his heirs, all, &c. [the premiſes, deſcribing them] 
upon ſpecial ruſt and confidence, that they the ſaid John 
« Walton and Timothy Walton, and their heirs and the ſur- 
« yivor of them, ink his heirs, ſhall ſtand ſeiſed of the ſaid 
6 (welling-houſes or cottages, for and during the term of 
« the natural life of 7obn /7ifon, my fon, to fuch uſe and 
« hehoof as is hereinafter mentioned, viz. that the ſaid 7ohn 
falten and Timethy Walton ſhall yearly and every year 
„during the natural life of the ſaid 7% u Wilſan, my fon, 
take and receive the rents, iſſues, and yearly profits of the 
« ſaid premiſes ; and my will and mind is, and I do hereby 
order that ſuch rents, iſſues, and yearly profits, ſhall be ap- 
& plied for the ſubſiſtence and maintenance of the ſaid n 
« Vilfn, during his natural life, as aforeſaid ; and immedi- 
„ ately from and after the deceaſe of the ſaid John Wilſon, 
& my fon, then J do hereby give and deviſe the ſaid premiſes 
« unto the heirs of the body of the faid Fohn MWilſon, my ſon, 
* lawfully to be begotten ; and for default of ſuch iſſue, then 
„give and deviſe the ſame unto the right heirs of me the 
„aid Same! Wilſon for ever.“ The teſtator died ſeiſed, 
wichout altering or revoking his will, leaving the ſaid 7ahn 
Wilen his eldeſt fon and heir at law, who afterwards, in 
Michazlmas term, in the 26 Gee. 2. duly levied a fine ſur conu- 
zance de droit come ceo, Ec. of the ſaid premiſes to Richard 
Bf, the uſes of which were declared ro the uſe of himſelf 
for life, remainder in fee to Richard Beſt, under whom the 
(for of the plaintiff claims. 7% Witfen died in 1786, leave 
ng the defendant his fon and heir at law, who was born in 
I755, after the levying of the fine, and who entered upon 
bis father's death. THE QUESTION was, Whether 7% 
eilen, the ſon and deviſee, took by the will an eſtate for life 
only, or in tail? If the latter, it was barred by the fine, and 
ive leſſor of the plaintiff's title was regulariy deduced from 
him. Ax D this queſtion depended on another, namely, W HE- 
THER the firſt limitation to John Wilſn for life be a legal or 
equitable eflate in him; or in other words, whetlier or not it 
vas a truſt executed in him by the ſtatute of uſes? PER 
Conrad. We poſtponed giving our opinion, not as having 
ourlches conceived anv doubt upon the queſtion; but as the 
caſe of Shapland v. Smith, 1 Brow. Cha. Ca. 75. was cited, 
on the argument of which the Chancellor was faid to have 
How n out an opinion which might govein this caſe, in de- 
rence to fo great an authority, we were diſpoſed to look 
to that caſe before we tinaily gave, our opinion. We have 
Mw looked into the cafe, and from the ſtate of it in Brown's 
Reprrer, we do not find any thing to ſhake the former au- 
Uorities upon this ſubject. In the caſe alluded to, the. maſtet 
ad reported againſt a tits to an eſtate which was referred 
| X x 2 © 
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to him: on which the queſtion occurred, Whether the truſ- U 
tees had the legal eſtate in them or not? He reported againſt * 
the titie, which report was excepted to. The teſtator had a 
deviſed to truſtees in truſt that they ſhould yearly, after de- * 
ducting rates, taxes, repairs, and expences, pay the remain- 1 
ing ſurplus to his brother for life, and after his deceaſe to th: 2 
uſe of the heirs of his body. The Chancellor ſaid, that the Ia 
truſtces being to pay taxes and repairs, they muſt have on in- 6 
N tereſt in the premiſes, and the legal eſtate for the life of the 1 
| brother mult be in them; and therefore he confirmed the 
F report. This circumſtance making the caſe ſtil] ſtronger than 1 
12 where the truſtecs are to receive and pay over, it was natuial 5 
| for the Chancellor to ſtate it; but he did not deny the au- 7 
0 thority of the former caſes; and as this caſe did not call tor 'F 
| it, it is not likely that he thould go out of his way to over- of 
# turn them. Then taking tie former authorities to be ut. 5 
| ſhaken, the cate of Simpſon v. Turner, Fg. Caf. Hr. 383. and 00 
5 which is recognized in 2 Hl. Com. 330. is. in point to the pie. cet 
'Þ ſent (1). But there ſeems to be a circumitance in the pre« the 
1 ſent caſe Which makes it ſtill ſtronger; for 1t 18 not barely th of 
*| receive and pay, but the teſtator directs that ſuch rents, "Ines, ten 
| and profits, ſhall be applied for the ſubliftence and mainte- of 
1 F nance of the ſaid TFehn Wilſon. The teſtator therefore feems e. 
* to mein that the truſtees thopld be inveſted with ſome for i lay 
-*Þ diſcretion with reſpect to the application. And if the tenant [ay 
f ! for life had proved diſſolute and extravagant, and had Iquan- age 
5 dered his money in gaming, to the defrauding of his honeſt of | 
creditors, it is by no means clear that the truſtees would not 01 
'F have been juſtified, either in a court of law or equity, in pays fay 
4 ing ſuch creditors, before they had paid over the ſurplus to 2c 
B the tenant for life; as the teſlator ſeems to have had ſome rot 
* jealouſy of his ſon's conduct, and to have withed that the ing 
i truſtees ſhould have an eye to the application of the money, and 
1 Therefore we are all of opinion that the judgment mult be tle 
| for the deferdant,—Poſtea to the defendant. ne 
| . Hon: and A deviſe of lands to truſtees and their heirs upon truſt to nie. 
| B. Harton, Wi- permit a feme covert to receive and take the rents and profits ren 
"| SONS: during her life for her ſole and ſeparate uſe, and after bet Br 
F La. Ter. deceaſe, to the ute of the firſt and other ſons of her body, ule, 
W 38 Geo 3.B.R. then to the daughters as tenants in common, with other like the 
{ . 7 Ter. Rei. 652, | ; 9 Wit 
” 5 | 5 NERO: | mo 
. (1) Eg. Co, Abr. 383. where three ways are mentioned of creating 4 for 
1 truſt: in, Where a man ſeiſed in fee raifes a term for years, and |! 17 
. mits it in truſt for A. &c. for this the ſtatute cannot execute, the terms 1 1 
1 not being ſeiſed. 2dly, Where lands are limited to the uſe of A. in trol a 
"i to permit B. to receive the rents and profits ; for the ſtature can only ext. ther 
4 i cute the firſt uſe, 3d!y, Where lands are limited to truſtees to receiv [vin 
1 and pay over the rents and profits to certain perſons; for here the lands ig 
it : muſt remain in the truſtees ro antwer theſe purpoſes, nar 
vj limitations 
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limitations to other femes coverts, veſts the legal eſtate in the 
truſtees —This was a caſe from the Court of Chancery, and 
was as follows: Samuel Jaques, deceaſed, being ſeiſed in fee 
of ſeveral freehold and copy hold eſtates, and having furren- 
lered the copyhold to the uſe of his will, by his will dated 
27th November, 1767, duly executed and atteſted to paſs 
lands, deviſed to the defendant Fohn Crogier and Fobn Light- 


tat, fince deceaſed, and their heirs, all his meſſuages, lands, 


tenements, and hereditaments, in the pariſh of ver, in the 
county of Bucks, and at Pinner, in the county of Miduliſex, 
wih their appurtenances, upon trult to permit and ſuffer his 
piece, the plaimiſt, Bridget Harten, then the wife of William 
Harton, to receive and take the rents and profits of all the 
faid premiſes, during her life, for her own ſole and feparate 
ve, notwithſtanding her coverture, and without being in any- 
wile ſubject and liable to the debts, management, power, or 
control, of her then or any after-taken huſband, and her re- 
cept alone, from time to time, to be a ſuſſicient diſcharge for 
the ſame ; and after her deceaſe then to the uſe of the firſt ſon 
of the hody of his ſaid niece, Bridget Flarton, lawtully begot- 
ten, and the heirs of his body lawtully iſſuing; and for want 
ot ſuch iſſue, then to the ule of the 2d, 30, 4th, 5th, and 
ezery other ſon and ſons of. his f{:1id niece, Bridget Harton, 
lawtuily begotten, and the hejrs of their reſpective bodies, 
lawfully iſſuing, ſucceſſively as they ſhould be in ſeniority of 
age and priority of birth, the eldeſt of ſuch ſons and the heirs 


df bis body being always to be preferred and taken before the 


. 


fault of ſuch iſſue to the uſe of all and every the daughter 
and daughters of his ſail niece, Bridget Harten, lawtally be- 
gotten, and the heirs of their reſpective bodies lawtully iſſu- 
nz, to take as tenants in common and not as joint tenants z 
and in default of ſuch iſſue of his faid niece, Bridget Harton, 
tie ſaid teſtator deviſed the ſaid eſtates, without inf-rting any 
new limitation, upon further truſt to permit and tutter. his 
mece, Auna Maria, then the wife of J. Hogard, to take the 
rents and profits of all the premiſes deviſed to the ſaid 
Bridget Harten, as aforeſaid, during her life, for hei ſeparate 
we, in like manner and with ſuch remainders over to the uſe of 
the firſt and other ſons of his ſaid niece, Anna Maria, in tail, 
with remainder to her daughters in tail, as tenants in com: 
mon, as the ſaid premiſes are and ſtand limited above in truſt 
for his ſaid niece, Bridget Harton, for her lif, and to the uſe 
i the iſſue of her body in tail; and in default of ſuch iſſue, 
% aforeſaid, of his ſaid niece, Anna Maria, then upon fur- 
ther truſt to permit and ſuffer his niece, Sarah Jaques, 
hinſter, to receive and take the rents and profits of all and 
imgular the ſaid premiſes, during her life, for her ſole and ſe- 
parate uſe, in like manner and with ſuch remainders over to 
XX 3 the 


younger of ſuch ſons and the heirs of his body; and in de- 


s 
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the uſe of the firſt and other ſons of his ſaid niece, Sara: 
Jaques, in tail, wits iemainder to her daughters in tail, as te. 
nants in common, as the ſaid premiſes are and ſtand limited 
above, in his ſaid will in truſt for his ſaid nieces, Bridge 
Harton and Anna Maria Hogard, reſpectively, for life, with 
remainder to the uſe of the iſſue of their reſpective bodies in 
tail; and in default of ſuch iſſue as aforeſaid of his ſaid nicce, 
Sarah Faques, to the uſe of his couſin, Samuel Plumb, eig. 
and the heirs of his body lawfully begotten ; and in default of 
ſuch iſſue, to his (the deviſor's) own right heirs for eve, 

he devifor died ſeiſed on 18th June, 1771, without hav. 
Ing revoked or altered his ſaid will, and lett the ſaid plainvff, 
Bridget Harton, his her at law and cuſtomary heir. The 
plaintiff, Samuel Harton, is the firſt fon of the body of the taid 


plaintiff, Bridget Harton, and the defendant, V. liam Henry 


Harton, is the ſecoud ton of her body. The defendant, 7% 
Crozzer, is the ſurviving truſtee in the ſaid will, ohn Light- 
Fot, his co-iruſtee therein named, being dead. IHñE QUts- 
TIONS were, Whether by the will of S. Zagues, of the 27t) 
November, 176), the firit ſon of the body of Bridget Hart 
took a legal remainder in tail in the eſtates thereby deviſed! 
or, Whether John Crozier and John Lightfoct,the truſtees, too“ 
= fee-ſimple in the premiſes by the ſaid will? PER Cura, 
Whether this be a uſe executed in the truſtees or not muti 
depend upon the intention of the deviſor, which is to be col- 
lected from the will. This proviſion, it appears, was made 
in order to ſecure to the ſeveral femes coverts a ſeparate al- 
lowance free from the control of their huſbands, to effectu- 
ate which it is eſſentially neceſſary that the truſtees ſhould 
take the eſtate with the uſe executed, otherwiſe the huſband 
of each taker would be entitled to receive the profits, and fo 
defeat the very object that the deviſor had in view, The 


other judges concurred, and LawRENCE, J. mentioned the 


caſe of Jones v. Lord Say and Seal, 1 Hg. Abr. 383. where 


the deviſe was to truſtees and their heirs in truſt, to pay le- 


veral legacies and annuities, and to pay the ſurplus to a teme 
covert tor life, to her ſeparate uſe, or as ſhe ſhould direct, 
and after her death the truſtees to ſtand ſeiſed to the uſe ot 
the heirs of her body with remainder over, it was holden, 
that by the words of the will the ute was executed in the 


_ truſtees and their heirs during the life of the feme covert, and 


after her death it was executed in the perſons enticed to take, 
charged wich the annuities. Lord Kexrox, Ch. J. ſaid, that 
Jones v. Lord Say and Seal was a caſe by itſelf, The beſt 
report of it was in Vines Ar. (vol, VIII. p. 262.) and it 
was recognized to be law by Lord Hordzicke, in Bag ſha 


— 
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(1) Vid. 1 Fez. 144. 
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ent to the Lord Chancellor: We have heard this caſe argued 
by counſel, and are of opinion that the legal eſtate by way of 
uſe executed in tee ſimple veſted in Fohn Crozier and John 
Lightfzzt ; that conſtruction being neceſſary (as we conceive) 
to give legal effect to the teſtator's intention, to ſecure the 
beneficial intereſt to the ſeparate uſe of che ſeveral femes 
coverts. | | 

In the caſe of a plain truſt, where the truſtees were direCted 
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to convey to a deviſee on his attaining 21, the jury may be of Syburn v. 


directed to preſume a conveyance at any time afterwards, 
though contiderabiy leſs than twenty years. This was an 
jectment for an eſtate in Leuiſbam. The eſtate belonged 
originally to one George Pym, under whom tie leſſor of 
the plaintiff held a leaſe of it for twenty-one years, which 
expired at Lady-day, 1791. Syburn under-let to the de- 
fendant from Chri//mas 1789 to 1790, who held on, and 
had regular notice to quit at Chri/tmas, 1791. The counſel 
for the leſſor of the vlaintifF objected, at the trial, to any evi- 
dence being received as between landlord and tenant of the 
landlord's title having expired; but in this he was over- 
raled (1): and the defendant ſhewed, as above mentioned, 
the expiration of the leaſe under which the leffor of the plain- 
tiff claimed. In reply to this another leaſe to the leffor ot 
the plaintiff was given in evidence from one Fehn Pym, a na- 
tural born ſon of George Pym, dated 16th October, 1789, for 
eighty=eight years, from 16th February, 1791; and it was 
proved that John Pym claimed under the will of George Pym, 
dated 31ſt December, 1777, who thereby deviſed the eſtate 
ia queſtion to the uſe of truſtees in truſt for Fohn Pym, 
and to convey the ſame to him immediately on his attaining 
twenry-one ; and in the mean time for his maintenance. 


Slade, Ea, Ter. 
32 Geo. 3. B.R. 
4 Ter. Reh. G82. 


Py, the ſon, came of age in September, 1788. No convey- 


ance from the truſtees ro John Pym was proved; and therefore 
it was objected, that the legal eflate being in the truſtees, the leaſe 
cupht to have been granted by them. To which it was an- 
ſwered, that this was the cafe of a plain truſt, and that a con- 
veyance ſhould be preſumed. BUT Gould, J. thought the 
objection valid; and that there was not length of time ſuf- 


ficient to raiſe ſuch a preſumption. The plaintiff therefore 


was nonſuited ; but he had leave to move to ſet aſide the 
nonſuit, and enter a verdict for him, if the Court ſhould be 
of a different opinion. For which purpoſe a motion was 
made, AND PER Lord KENYoON, Ch. J. [to whoſe opinion 
the other judges aſſented]: I do not know that Pym had not 
ve legal eſtate in him. There is no reaſon why the jury 


ä 


(1) Arte, vol. IV. p. 3. 
X x4 him, 
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| ſhould not have preſumed a-conveyance from the truſtess to 
him, upon his attaining the age of twenty-one, in purſuance 
of their truſt. It was what they were bound to do; aud 
what a court of equity would have compelled them to have 
done, had they refuſed. But it is rather to be preſumed that 
they did do their duty. And as to the time, the jury way 
be directed to preſume a ſurrender or conveyance in much. 
| leſs time than twenty years.—Rule abſolute (1). 
e Grace, If a perſon jointly intereſted with an infant in a leaſe, ob- 
© Geo. 2. C B. tain a renewal to himſelf only, and the leaſe prove beneficia, 
IIa. & B. 376. he ſhall be held to have acted as truſtee, and the infant may 
| claim his ſhare of the benefit; but if it do not prove beneficial 


he muſt take it upon himſelf. One Harriſen being poſſeſſed of 


a beneficial leaſe under the trultces of a charity, died, leaving 
his widow adminſtratrix of his effects. By his death Mrs. Har- 
riſon became entitled to the leaſe joi:tly with E. T. Harriſn, 
her ſon by the deceaſcd, and then an infant, Soon atier- 
wards Mrs. Harriſon married V. Grace, who, as her huſ- 
band, having taken poſſeſſion of the above-mentionel leaſe 


and title deeds, on the approaching expiration of the date 


(and during the infancy of E. T. Harriſon) treated with the 
truſtees for a renewal of it to himſelf only, and in his own 
name; this he accordingly obtained. V. Grace haviig at- 
ter ards become a bankrupt, his aſſignees took poſlethon of 
tlie leaſe, and were proceedin g to ſell it for the benefit of the 
eſtate, when E. T. Harriſen, having attained the age of 


twenty-one, claimed his proportion of the money ariſing 


from the ſale of the leaſe. This matter having been reterre; 
to arbitration, an award was made in favour of E. J. Ha- 
riſm. On a rule having been obtained to ſhew cauſe why 
this award ſhould not be ſet atide, it was contended, that no 
truſt reſulted to E. T. Harriſen by operation of law, but 
that the leaſe which V. Grace had obtained muſt be conſidercd 
as his ſole property, ſince there was no covenant for renewal 
in the original leaſe, CURIA. This might have weight i 
it were now to be decided for the firſt time whether a perion 
renewing a leaſe in which he is partly intereſted, and in 
which another perſon (that perſon being an infant) is ao 
partly intereſted, ſhall or ſhall not be conſidered a truſt 
The point has been decided at leaſt forty times. Grace took 
the Jeaſe at his own peril; if it had not turned out beyeticia! 
he muſt have ſuſtained the loſs, but as it is a beveficial fete 
it muſt be for the benefit of the truſt. This is the peculiu 
privilege of the unprotected ſituation of an infant. In the 
preſent caſe it lias clearly proved a beneficial leaſe, or ts 
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(i) Vide Doe ex dim. Brwerman v. S born, ante, vol. III. p. 419. 
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zpplication would not have been made to the Court. As to 
any ſums which may have been paid for the renewal ot the 
leaſe, or laid out in conſequence of it, E. T. Harriſon mult 
contribute his due proportion before he can claim any advan- 
tage, and as the fund is in the hands of Grace he may do hiin- 
{elf juſtice, The point is perfectly familiar; the truſt aries 
bi implication of law, and is not within the ſtatute of frauds. 
It Grace thinks himſelf aggrieved, he may apply to a court 
of equity, which is more competent to diſcuſs this queſtion ; 
but 1t appears that the award is both equitable and juſt, and 
act to be controverted, - Rule diſcharged. _ 


4. by indenture (reciting that a ſuit was depending be- john and Charles 
Carter. ght v. 
Amatt ct al. 


tween him and B. reſpecting certain patents, and that the 
{me could not be afligned, without hazard of deteating 


the ſuit) granted abſolutely the ſaid patents, together with 40 Geo. 3. CB. 
ſore others, to C. excepting, however, until the determination 27 & BJ 43. 


of the above-mentioned ſunt, ſuch patents as ſhould be neceſ- 
fary to ſupport A.'s legal title. Then followed a covenant 
that A. upon the determination of the ſuit, ſhould aſſign the 
excepted patents to C. and that until ſuch aflignment, A. 
ould ſtand legally poſſeſſed of the fame. Ard it was held, 
that the legal intereſt in the excepted patents veſted in C. upon 
the determination of the ſuit, without aſſignment.— This was 
an action on the caſe for the infringement of a patent. The 
declaration, after ſtating the grant of the letters pateut to one 
Eimmd Cartwright, the enrollment of the ſpecification, &Xc. 
proceeded to aver, that © the faid Edmund Cartwright, after- 
wards, and before the committing the ſeveral grievances hereiu- 
wer mentioned, to wit, on, &c. at, &c. by a certain indenture 
then and there made between the faid Edmund Cartzoright of 
the firtt part, the plaintiffs of the ſecond part, and certain 
other perſons therein reſpectively mentioned and referred to 
ofthe third and fourth parts (one part of which, &c.), did, for 
tie conſiderations therein mentioned, grant, bargain, ſell, 
atizn, transfer, and ſet over unto the plaintiffs, their execu- 
tors, &c. the before-mentioned letters patent, &c. faving, ex- 
cepting, and reſerving unto. the ſaid Edmund Cartwright, his 
executors, and adminiſtrators, until the final determination 
or concluſion of a certain ſuit in the ſaid indentuie men- 
tioned then depending, and now long fince ended and con- 
due, ſuch of the ſaid letters patent in the ſaid indeuture 
menti-ned, as thould be neceſſary to be given in evidence for 
te ſupport of the ſaid ſuit, and the legal right and intereſt of. 
the ſaid Edmund Cartwright in and to the ſame, to hold, &c.“ 
The ciufe came on to be tried at Guildhall, when the deed 
ot achgnment being produced in evidence, it appeared trom 
the recital, that as there was a ſuit depending between Ed- 
au Cartwright plaintiff, and William Toplis defendant, re- 
ſecting an infringement of certain letters patent, and m_ 
. | WS | uc 
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ſuch ſuit had been legaliy tried, the legal right or property 
of the ſaid Edmund Cartwright, in ſuch letters patent as r. 
lated to the inventions of combing wool and ſimilar articles 
(which were the letters patent in queſtion), could not, it was 
apprehended, be fully aſſigned or made over by him t. the 
plaintiffs, without hazard of d-.feating the ſaid ſuit, it was 
agreed, that in the mean time, and until ſuch ſuit was de. 


termined, Edmund Cartwright ſhould continue legal owne: 


of the paten's, in truſt for the plaintiffs, in whole cuſtody 
they were to remain, and who were to have all the benefit 
ariting from them: then followed an abſolute grant of the 
letters patent in queſtion, together, with others, to the plain- 


ffs, with the following exception, © ſave ang except never. 


„ theleſs, and out of theſe preſents, reſerving unto the faid | 
* Edmund Cartwright, until the final determination or con- 
0 clufion of the ſuit or action now depending bet ween him 
ce the ſaid Edinund Cartwright and the ſaid William Teplis, 
* all ſuch of the ſaid heten before-meniioned patents as we 
or hall be neceſſary to be given in evidence tor the ſup- 
& port of the ſaid ſuit or action, and the legal right or mereſt | 
4 of the faid Edmund Cartwright in and to the ſame upor the 
« truſts, &c.** After the iruſts were inſerted this covenant, 
for further and better aſſigning the letters patent,“ that when 

and ſo ſoon as the faid ſuit or action now depending between 


„ 


the ſaid Edmund Cartæurigbt and the ſaid William Toplis ſhall 


have been finally determined, he the ſaid Edmund Cartwright 
ſhall forthwith thereafter well and effectually grant, aſſign, and 
make over to the plaintiffs upon the truſts, &c. the ſaid herein- 
before excepted grants or letters patent touching or relating to 
the ſaid. inventions, and every or any other matters in con- 


teſt, for which the ſame were reſerved out of theſe preſents, 


and the ſpecifications thereof, © and all his legal and other 
« eftate and intereſt therein; and that in the mean time and 
© until ſuch laſt-mentioned affignment thereof ſhall be mad: 
* and executed, he the faid Edmund Cartwright ſhall anc 
will ſtand legally poſſefſed of and intereſted in the ſam? 
« reſerved grants or letters patent for the behoof of them 
* the plaimiffs, their executors, &c, ſubject to the ſame 
< truſts, &c,”” It was objected on the part of the defend 
ants, that as no aſſignment had taken place ſubſequent to the 
determination of the depending ſuit, the legal intereſt, not 
being veited in the plaintiffs by the deed produced, ſtill fe- 
mained in Edmund Carizright, and therefore the plaintiff 
could not recover. The judge being of that opinion, di- 
rected a nonſuit, which it was moved to ſet afide. CUR14: 
The legal intereſt clearly veſted in the plaintiffs immediate“ 
on the determination of the ſuit that was depending at thc 
ſame time when the indenture was executed. Rule mat 
abſolute without argument, _ 
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JJ HAT ſhall be deemed uſury.) Where more than g per Richards, 9:5 
cent. is taken, if*the ſubſtance of the contract be a en, . Brown, 
1:rrowing and lending, a flight colourable contiagency only _— 1. B R. 
will not ta ke it out of the ſtatute of uſury.— Upon ſhewing Cup. 770. 
cauſe why a new trial ſhould not be granted, the caſe, as it 
appeared from the report, was as follows : This was an ac- 
tion on the ſtatute of uſury, in which the declaration (tated, 
that on the 28th of October, 1773, the defendant, upon a 
corrupt bargain, received 351. from one. Heighway, tor the 
forbearance of 420. from the 20th of December, 1772, to 
tie 20th of June, 1773. At the trial Richard Heigbway, 
who was the borrower of the money, and the only witneſs 
a5 to the tranſaction, ſaid, that he borrowed of the defendant 
2001, in the year 1769, which was ſettled ſix months after. 
That on the gth of September, 1770, he applied to the de- 
fendant to lend him 6o0/. ſaying, he was owner of 2.0421. 
hank annuities veſted in truſtees, to be transferred to him 
upon making out his title to an eſtate, which was very clear, 
and ſhewed Broꝛun the declaration of truſt, The defendant 
lad he would lend him 600. or 1000/. and ſupplied him with 
200]. for which Heighway gave him a bond, and depoſited 
the declaration of truſt, as a collateral ſecurity ; and Brown 
promiſed he ſhould have the eee 400. in a fortnight's 
time. On the 17th of September, Teighway called for the 
other 400. the defendant then told him, money was very 
ſcarce, upon the proſpect of a Spaniſh war. Heigbꝛuay 
preſſed him very much; upon which he ſaid, he would 
ke what could be done, and bid him call the next day. 
Heigbway did ſo in the morning; but the defendant was not 
at home. He called again in the evening, and then ſaw 
Brown, who ſaid he was afraid he could not raiſe it himſelf; 
but would try to get it of a friend in the city, who never was 
without money; but he was a very hard man. Heighaway aſked 
what his terms were. The defendant ſaid, they were ſo ex- 
orbitant, he was almoſt aſhamed to name them. Heighꝛuay 
ſaid he would rather pay 20 or 30 guineas than not have the 
money. The defendant ſaid, his friend was not ſo hard as 
that; but that he never lent money but upon annuity at fix 
years purchaſe : © However,” ſaid the defendant, “if you 
wil take the money on thoſe terms, I will engage to furmſh 
zou with money to redeem in three months' time. The 
qurter's annuity will come but to 17/. 10s. which will be 
beter than giving 20 or 30 guineas,”* This being agreed to, 
en the 20th of September, 1770, Heighway —_— 
row? 


UTſurp. 
Brun for the money, and found a bond and warrant of 
attorney, &c. prepared for ſecuring an annuity from him tr 
one I aters, Heighway executed it; and Brown ligne it as 
the tubſcribing witneſs. After the bond was executed, Br: 
ſaid, he was always uled to have 5. per. cent. procufation— 
money; but as Heghway was diſtreticd, he would only tate 
two and halt per cent. and accordingly took 15 guineas, and 
Heigeray left the declaration of trutt with him, FHleighaa 
ſaid * the defendant hrit propoted an annuity: he himi{c!: 
would not have granted one.“ Whew the firit quarter“ 
annuity was due, Heighway applied to the defendant, and 
preſſed him for money to redeem, as he had promiled. 
Brown refuſed, He then aſked for the declaration of trui: 
the detendant ſaid, if he inſiſted upon it, Waters would enter 
up judgment. Heighway inſiſted upon it, and judgment was 
eniered up. Heighway paid the defendant one year ai 
one quarter's e and one quarter to the defendant's 
partner. he defendant often denied that he had promised 
Heighway money to receem ; and ſaid, he wondered how he 
couid expect hm to lend money at 5 per cent. when others 
made 16. aud nait per cent. of their money. Afterwards, 
Brown acknowledged he was himſcif the principal that ad- 
vanced the money, and enjoyed the annuny ; and ſaid, tat 
Mr. Waters, whoſe name had been made uſe of, was his 
truſtee. —//aters (1) iwore that the detendant had ſometimes 
purchated annuities in his name, but that he knew nothing 
ct this — IE Jup, Loid MANSFIELD, Ch. |. told 
the jury, if they were ſatisfied that, in the true contempla- 
tion of the parties, this tranſaction was a purchale by the 
one, and a ſale by the other, of a rea] annuity, how much 
ſocver they might diſapprove of or condemn the defendant: 
conduct, they mult find a verdict for him. But, on the con- 
trary, if it appeared to them to have been in reality and truth. 
the intention of both parties, the. one to borrow, and the other 
to lend, and that the form of an annuity was only a mode 
ſorced on tbe neceſſity of the borrower by the lender, undei 
colour of which he might take an uſurious and exorbitant 
advantage, then they might find for the plaintiff, not wic 
ſtanding the contingency of the annuitant dying within three 
months; more eſpecially, as ic was underſtood by both, that 
the annuity, at the expiration of three months, was to al- 
ſume the direct thape of a loan. — The jury deteſted the 
tranſaQion, but thought there was an annuity, The judge 
repeated his former direction to them; they retired again, 
and at length found for the plaintiff. 


— — 
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(1) N. B. He was faba naci by the defendant, but examined by Lore 
Alansiig's order. f 
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Cauſe having been ſhewn againſt the rule, Lord Mans- 
up ſaid, the queſtion is, Whether the evidence warrants 
the direction 1 gave to the jury? and there are three pro- 
poſitions. FIRST, The original propoſal was for a loan. 
drco xp, The mode of annuity was forced by the detend- 
ant, the lender, upon Heighway, the borrower. TrikDLY, 
At the end of three months, Brown, the defendant, promiſed 
t lend Heighway money to redeem, Adjornatur.—After= 
wards, it was argued a ſecond time, and now Lord MANSFIELD 
{clivered the opinion of the Court as follows: The nature of 
this queſtion, the importance of it to the public and to the 
leſendant, and tenderneſs to his character, made me deſirous 
that this motion ſhould be made; though 1 had no doubt of 
tie propriety of the direction I gave the jury at the trial. 

1. The great ojection at the trial was to the credibility of 
Heighaway's evidence. As to that, the facts of the caſe could 
he known only to him and the defendant. —— With reſpect to 
his concern or intereſt in the preſent action, Heighway was 
toroughly purged on his examination at the trial. The ob- 
ietions to his credit were laboured with all the ſtrength of 
ugument that ingenuity and ability could furniſh. The jury 
had all theſe obſervations, without a reply. I ſaid nothing 
u ihe ſumming up that could weaken the force, or diminiſh 
the effect of them. No doubt the baſis of the verdict was his 
credibility ; but that was left to the jury, and they have thought 
ft to believe him. It is obſervable, that the diſcovery of the 
ruth of the tranſaction was entirely accidental. Upon that 
Brin conſents to a compoſition, and to accept leſs than the 
value of the annuity ? Why do that, when there was no 
clauſe of redemption ? There are other ſtrong facts. Why 
make uſe of Mr. Woaters's name, if the tranſaction was fair? 
Why not appear, as he really was, the principal who was to 
lend the money ? Inſtead of which he appears only as the 
ſubſcribing witneſs ; makes Heighawey believe Waters is the 
principal, who was an utter {ſtranger to the whole affair; 
and under that pretence, takes procuration-money for lend- 
ng his own money. If the Court grants a new trial, it 
muſt be upon the ground, that Feighwvay ought not to be 
believed. That was a matter proper for the contideration 
the jury: they had all the objections to his credibility be- 
fore them, and yet were fully ſatisſied of the truth of what 
he faid, | 

2. The queſtion of law is, What was the ſubſtance of the 
tranſaction, and the true intent cf the parties? for they alone 
ne to govern, and not the words uſed. The ſubſtance here 
vas plainly .a borrowing and lending. Heighway had no 
dea of ſelling an annuity ; but his declared object was to bor- 
Tow money, and accordingly he depoſited the declaration of 


nul which was an ample ſecurity for the ſum he wanted. He 
goes 


Uſury. 


goes further. and ſays, © rather than not have the money, he 
« wouid give 20. or 3O/. premium for it.“ Brown tells him 
it muſPbe by annuity, that his triend never lent money in any 
other ſhape, and that by that method he might have it for 
lets (viz. 177. 105. ), as after the firſt quarter he would let him 
have money to redeem, On the aſſurance that the aunuity 
ſhould be turned into a loan at the end of three months, the 
treaty proceeds. It comes out, that the defendant himſelf 
advanced the money. That alters the caſe entirely, If 
Waters indeed had been really the principal, tliis promiſe of 
Brown would have amounted to no more than a promiſe to 
lend at the end of three months. But Brown himſelf being 
the principal, the promile to lend him money to redeem mu 

be underſtood to be a promiſe to permit him to redeem. It 
is true, there was a contingency during the three months. 


It was that which occalioned the doubt; whether a contin- 


gency of three months is ſufficient to take it out of the ſta- 
tute, As to that, the caſes have been looked into (1), and 
from them it appears, that if the contingency is ſo flight as 


20 be utterly an evaſion, it is deemed colourable only, and 


Lowe et al. v. 
Waller, Tr. Ter. 
21 Geo. 3. B. R. 
2 Dang. 735. 


conſequently not ſufficient to take it out of the ſtature. 
Here the borrower was a hale young man, and therefore we 
are of opinion there was no ſubſtantial riſk ſo as to take this 
caſe out of the ſtatute.— Rule for a new trial diſcharged. 
When upon a negociation for a loan of mos ey, the lender 
ſays he cannot advance caſh, but will farniſh goods, which 
the borrower takes and ſells by the intervention of a broker 
recommended by the lender, if the ſecurity given is made 
payable at a future day, for a ſum exceeding the value of the 
goods and 5; per cent. intereſt, this is an ufurious loan, and 
the ſecurity 1s void, —And a bill of exchange given upon an 
uſurious conſideration is void, even in the hands of an in- 
doriee for valuable conſideration without notice of the uſury- 
— This was an action on a bill of exchange, tried before 
Lord Mansfield, at Guildhall, at the ſittings after laſt Hilary 
term (23. The plaintiffs declared as indorſees of Harris and 
Stratton, to whom the bill was {tated to have been indorſed 
by Lawton, the dra wer and payee. The defendant was the 
acceptor. The defence was, that the bill was given upon 
an uſurious contract between Harris and Stratton, and the 
defendant, This was controverted by the piaintiffs ; but they 
alſo inſiſted that the bill was indorſed to them for a valuable 
conſideration, and without notice of the ſuppoſed uiury ; 
and it was argued, that although ir ſhould appear that the 


—— — 


(1) See Lord C:cflerficld v. Janſſn, 1 Ah, 301. to 355. where they are 
all collected. | 
(2) The action was directed by an order of the Court of Chancery, 
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original tranſaction was uſurious, ſtil] the defendant was an- 
(xerable to them. Upon the evidence, the cafe was this: Mal- 
kr, a commiſhoner of the ſtamp duties, had employed one 
lemon, a money- broker, to raiſe the ſum of 200/. upon the bill 
n queſtion. Harris and Stratton, hearing of this, ſent their 
broker to Lemon, to enquire whether 1 aller wanted money, 
2nd he told the broker he believed he did, for, to his know- 
ledge, he had a bill to pay in a few days. The broker ſaid, 
tis principal would advance 100. in money, and 102/. in 
goods, but chat the goods ſhould be choice ſoris, and he 
hou!d not loſe by them; that he ſhould have them at the 
warchouſe price. Lemon, upon this, went and informed 
aller, that Harris and Stratton's broker had been with him; 
ad Waller aſking him how they would deal, he told him 
what had paſſed, and that the broker had appointed him to 
0 with Waller, to Harris and Stratton's warehouſe, the next 
ay, Waller, agreeably to this appointment, went, along 
with Lemon, the next day, and found Harris and Stratton at 
their warehouſe; who made an apulogy to Waller for not 
having any money at that time, but only goods; and deſired 
lie butinels might be let alone for a few days. Lemem called 
ſereral times after this, to get a day fixed, and told them, 
s he had mentioned before to their broker, that Waller 
wanted money, in order to pay ſeveral demands. In the 
courſe of about three weeks, Harris and Stratton ſuid to him, 
tat it Waller would come the next day they would give 
lim Fo“. and he and aller accordingly went the next day. 
When they came, one of the partners went out and returned in 
Little time, ſaying, he could not get any money, bt if Waller 
wuld take the whole in goods, he fhould have them direciip. 
Waller agreed ; and the goods ( hofiery ware} were {orted out 
y one Strult, a broker, who was preſent, and delivered to 
Waller, and, at the ſame time, Waller delivered to Harris and 
Srattzn the bill of exchange, and alſo an aſſigument of his ſa- 
ary as a collateral ſecurity in caſe the bill ſhould not be paid 
when it ſhould become due. Strutr and Lemon carried the 
guds to the ſhop of Elderton, an auctioneer, who was a flranger 
t Waller, and ⁊ub 20 9 ſell them, or advance the value. He 
&lred two hours to make his calculation, and at the end of 
lat time, Lemon and Waller came to him, and he offered 
20, for the goods, ſaying, it was the utmoſt they were 
worth, Waller oo the 120). it being agreed, that, if they 
fould fell for more, the balance ſhould be accounted for by Elder- 
on, and, 1f for leſs, that Waller ſhould be anſeverable to him for 
te difference, Afterwards, E/derton delivered an account to 
Waller ot the ſale of gocds at 11. 25. 2d, There was no 
dence that the plaintiffs knew of the above tranſaction, or 
te circumſtances under which the bill had been given. THE 
VESTLON, Whether the tranſaction was a loan of money 
| for 
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a : 
for more than 5 per cent. under colour of a ſale of good, 
was left to the jury. If they ſhou'!d he of opinion, that ir 
was, it was agreed that a caſe ſhould be reſerved on the tl 
Point, being a mere matter of law. In ſumming up to the jury, 
Lord Yansfield toid hem, that the ſtatute of uſury, 12 Anne, 
A. 2. c. 16. was made to protect men who act with their 
eyes open; to protect them againſt themſelves. Upon this 
principle, it makes it penal for a man to take more than the 
fixed rate of intereſt, it being well known that a borrower 
in diſtreſs would agree to any terms. * No perſon {hall take, 
« directly or indirectly, for the loan of money, &c. above 
« the value of 5/. for the forbearance of 100/. for a year, 
te and ſo after that rate for a greater or leſſer lum, or for a 
* longer or ſhorter time.“ They were, therefore, to con- 
der, whether the tranſaction between the defendant and 
Harris and Stratton was not, in truth, a loan of money, and 
the ſale of goods a mere contrivance and evaſion. The moit 
uſual form of uſury was, his lordſhip ſaid, a pretended ſale 
of goods. He then ſtated the material parts of the evi.ence, 
and made ſome ſtrong obſervations to ſhew, that it was not 
the intention of the parties to buy and ſell, but to borrow 
and lend, and that the contract was, in truth, for a loan of 
money, though under the maſk of a treaty for the ſale ot 
goods, The jury found the contract to be uſurious, but if, 
in point of law, the plaintiffs ſhould be entitled to recover, 
they aſſeſſed the damages at 222/. 10s. being the amount of 
the bil! with the intereſt due upon it, Upon this, a cate 
was made for the opinion of the Court, which,—after ſetting 
forth the bill of exchange, bearing date the 27th of October, 
1778, and payable in three months, with the indorſements, 
in blank, of Lawton and of Harris and Stratton, —ſtatech 
« That the bili was given by Waller, the acceptor, to Harris 
% and Stratton, upon an ufurious contract, whereby more 


than legal intereſt was ſecured. That the plaintiffs took the 


& bill from Harris and Stratlon for a valuable conſiderations 
* and without notice of the uſury.” Lord MANSFIELD: 
Before the ſtatute of 37 Hen. 8. c. g. all intereſt on money 
lent was prohibited by the canon law, as it is now in Romer 
catholic countries. This gave riſe to many ſhifts and de— 
vices to evade the law. One, which was then the moſt 
common, was provided againſt by that ſtatute ; but the pro- 


| hibition being confined to that particular ſort of tranſaction, 


uſurers were thereby put upon other contrivances; and ex- 
perience taught the legiſlature, in more modern ſtatutes, net 
to particularize ſpecitic modes of uſury, becauſe that on'y 
led to evaſion; but to enact, generally, that no ſhift thouk 
enable a man to take more than the legal intereſt up9" 2 
loan. Therefore, the only queſtion, in all caſes like the 
preſent, is, M hat is the real ſubRance of the tranſation * ” 


qu/20 14 
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what is the colour and form? This is one of the ſtrongeſt caſes 


ofthe fort I ever knew litigated. It is ar] rn to wink ſo 


hard, as not to ſee, that there was no idea between the parties 
of any thing but a loan of money. His Lordſhip then re- 
mpitulated the ſtriking parts of the evidence, and obſerved, 
that the whole complexion of the cafe ſhewed, that the only 
purpoſe of Harris and Stratton was, to contrive how to get 
doe than legal intereſt. They firſt offered pait in caſh ; 
then leſs, playing the defendant on, in order to increaſe his 
litreſs; and, at laſt, tempted him by an offer to conclude 
he buſineſs immediately, if he would take the whole in 
goods; aſſigning to the laſt, as their reaſon for this, that 
they could not procure the money : they did not act as 
perſons ſelling goods upon credit, to be paid for at a fu- 
ure day; but as lending on the ſecurity of the note and 
he aſſignment of the ſalary, The jury, therefore, have 
done perfectly right, THE REST OF THE COURT being 
dearly of the ſame opinion, the rule for a. new trial was 
ucharged. 


The remaining queſtion was then argued, and the counſel 
for the defendant relied on the cafe of Boyer v. Bampton, re- 
ported in 2 Strange, 1155. where, upon the conſtruction of 
the ſtatute 9 Ann. c. 14. , t. a promiſſory note given for 
money knowingly lent to game with, is void in the hands of an 
indorſee for valuable conſideration, and without notice; for 
the words of that ſtatute being, That all notes, bills, bonds, 


* judgments, mortgages, or other ſecurities or conveyances 
" whattoever, &c. where the whole, or any part, of the con- 
* ideration ſhall be, &c. ſhall be utrerly void, fruſtrate, and 
* of none effect, to all intents and purpoſes whatſoever,” 
THE COURT held, that it would be making the note of ſome 
le to the lender, if he could pay his own debts with it; and 
at the indorſee would not be without remedy, for he might 
ve the indorſor, on his indorſement. And it was inſiſted that 
the words of 12 Anne, ſt. 2. c. 16. though not exactly the 
lame, are equally ſtrong with thoſe in the act againſt gaming; 
or by 12 Anne, ſt. 2. c. 16. not only the ſecurity, or aſſurance, 
but the contract itſelf, is made void. PRR CURIAM. We 
tare conſidered this caſe very attentively, and with a great lean- 
ng and wiſh that the law ſhould turn out to be in favour of 
ie plaintiffs. But the words of the act are too ſtrong. Be- 
ies, we cannot get over the caſe on the ſtatute againſt ga n- 
ne which ſtands on the fame ground. This is one of thoſe 
unt nces in which private muſt give way to public conve- 
ence, It is leſs miſchievous that the law ſhould be as it is 
auh reſpect to bills and notes, than other ſecurities; becauſe 

! are generally payable in a ſhort time, ſo. that the in- 

tee has an early opportunity of recurring to the indorſor, 
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if he cannot recover upon the bill. —Poſtea to be delivered +9 
the defendant. 8 5 

But if A. for an uſurious conſideration, give his promiſſory 
note to B. who transfers it to C. for a valuable conſideration 
without notice of the uſuty, and afterwards A. gives a bond 
to C. for the amount, the bond is good. — To debt on a 
bond in 2680/, conditioned to pay 134cl. with intereſt, the 
defendant pleaded that the bond was given for ſecuring mo- 
ney lent by one Plant to the deſendant, upon an uſuri— 
ous contract between Plank and the defendant, wherehy 
there was reſerved for forbearance of the money abore 
cl. for everv 10cl. &. The plaintiff replied, that the de- 
tendant made and delivered the bond for a juſt and lawful 
debt, and not for ſecuring the payment of any money lent 
by Plank to the defendant vpon uſury or upon any ufurions 
contract, as in that plea alleged; on which iſſue was taken, 
At the trial the caſe appeared to be this; Plant diſcounted 
eighteen promiſſory notes of the defendant's, amounting to 
12441. 25. 3d. and took uſurious intereſt upon them. Plant 
aſterwards carried them to the plaintifts, his bankers, who 
gave him credit for themz when they became due the 
plaintiffs applicd to the defendant, the maker, for pay- 
ment; who, not being able to pay them, gave the plaimiffs 
the bond in queſtion, for 1340. and paid them the remainder, 
4“. 25. 24. in money, It was admitted that theſe notes came 
into the hands of the plaintiffs, as bankers, without fraud, 
and without knowledge of the uſury between Plank and the 
defendant, Lord Kenyon was clearly of opinion that the 
plaintiffs were entitled to recover, and a verdict was taken 
for them : but at the preſſing ſolicitation of the defendant's 
counſel the point was reſerved. AND now PER CURA 
(after motion to ſet aſide the verdict and enter a non— 
tfuit), The conſtructiou that las already been put on the 
ſtatutes has been, in a variety of inſtances, abundantly hard. 
The Ccurts have ſaid, and rightly ſo, that the innocent 
holders of - ſecurities given on ufurious conſiderations mult 
ſuffer for the wickedneſs (or rather unlawfulneſs, for it has 
been faid, that uſury is only malum prohibitum, and not icli 
in ſe) of the original parties to the tranſaction. But this 1s 
an attempt to carry that doctrine much further than aux 
prior caſe, and further than policy or the words of tie 
act of parliament require: and if it were to ſucceed, it mig/it 
affect moft of the ſecurities in the kingdom; for if, in tracing 
a morigage for à century paſt, it could be diſcovered !:at 
uſury had been committed m any part of the tranſaction 
though between other parties, the conſequence wovld br, 
that the whole would be void. It would be a molt aum 


— . — . = . * . } E 
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pcurities themſelves that are tainted with uſury cannot be 

enforced in a court of juſtice, even though they be in the 

bands of innocent purchaſers for a valuable contideration 0 
without notice. Such was the cafe of Leave v. Waller, | 

where Lord Mansfeld was at firſt ſurpiiſed to hear that a 

{milar conſtruCtion had been put upon the gaming act: but 

when he came to conſider the caſe of Bowyer v. Bampren, 5 ö 
he was ſatisfied that this conſtruction ought to be put upon 
te ſtatute againſt uſury. And therefore the plain iffs in this 
caſe could not have maintained any action on the notes given 
by the defendant to Plant. But here the notes were de- 
kroyed after they got into the hands of the plaintiffs, and the 
bond in queſtion was given to them, they not knowing of | 
the uſury between Plant and the deſendant. Ir is trus that, ; 
one ſecurity be ſubitituted for another by the partios in or- | | 
er to get rid of the ſtatute againſt uſury, the ſubſtitutel as | 
vell as the original ſecurity will be void: but it is not pre- 

ended that that was the caſe here. In the caſe of Malton v. 

elley (infra) that has been alluded to, this point was never . 
under the conſideration of the Court; and therefore that caſe | 
* bo authority in the preſent.— Rule ditcharged. 

The ſtat. 14 G. 3. c. 79. relates ſolely to tecurities on land Dewar e. Span, 
ad not to perlonal ſccurities, there o: e where A. contracted Mic Tor. BR 
with B. for the ſale of an eſtate in the Ie Indies, and it 53 425, 
vas agreed that part of the purchale money ſhould remain 
keured by the bond of B. and C. and that bond was after- 
wards cancelled, and another executed in Eugland by B. and | 
Y. reſerving 6/. per cent. intereſt (in the ſame manner as the 
brmer one), this was held to be uſurious.— This was 
kt on bond for 2800. made in England. The defendant 
raved oyer of the condition, which (after reciting an agree- 
meat made in June, 1769, between C. Phillips and the 
paintiff 's father for the purchaſe of an eſtate at Str. Chri/to- 
jrer's by the former for 180c/., and that it was agreed | 
x tie making of that contract, and it was part of the f 
rns thereof, that 1400. part of it {h+.uld remain ſecured | 
ea joint bond of C. Phillips and another perſon, to be in 
war behalf appointed, and who was reſident in Zngland ; 

n conſequence of which he, together with H. Halt, became 
bound to the plaintiff 's father for the 14004. with intereſt ar 
per cent. and alſo reciting that it had been ſince propoſed 
agreed between C. Phillips and the plaintitF that the for- 
ber hond ſhould be cancelled, and a new bond given for the 
1499. with intereſt at 67. per cent. agreeally to the intereſt 
lhe original contract) was that, on payment of 14091. by 
7249; or. the defendant, with intereſt at 67. per cent. &c. 
# bond ſhould be void; and then pleaded, Iſt. 192 et faftum; 
wy, that after the 29th September, 1714, and after tie 
Eid of the plaintiff's father, and before the making of this 
"Rs . band, 
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bond, it was corruptly, and againſt the form of the ſtatute, 


agreed between the plaintiff and Phillips that the bond ſo 
entered into by Phillips and Helt thould be cancelled, and 
that the plaintiff ſhould forbear and give further time of pay 
ment of the ſum of 1400. until the 25th June, 1788, and 
thould for ſuch his forbearance he paid intereſt on the 14), 
in the mean time, after the rate of 6/. for every 100. by the 
year; and that for ſecuring the payment as well of the 1405 
as the intereſt, &c. this bond was given; with an averment 
that the former bond was given up to be cancelled ; by means, 
&c. the preſent bond was void. Replication that the bond 
was given for a true and juſt debt from Phillips to the plain- 
tiff; traverſing that it was corruptly agreed, &e. as alleged 
in the plea; with a concluſion to the country. At the 
trial Lord Kenyon nonſuited the plaintiff, on the ground of 
uſury; and it was afterwards moved to ſet aſide this nonſuit, 
Per CuRIam. Thequeſtion is, Whether a bond given by 
one perſon to another, both reſident in this country, is valid, 
though it reſerve a greater intereſt than is allowed by the 
laws of this country? The ſtatute 14 Gez. 3. c. 79. (which 
it has been argued protects this caſe) is an enabling act. ex- 


. tending to particular caſes therein mentioned; and does no; 


Wilen, Ir. Tex. 
3 I . 3. B.R. 


4 . KA. 352. 


proviſion is made to receive the profits, but none to engage 707 


peach any others. Now it enacts that mortgages and other 
ſecurities reſpecting lands in Treland and the We? Indies, te- 
ſerving intereſt allowed in thoſe countries, ſhall be valic, 
though executed in England: but it does not extend to per- 
{onal contracts. And if the preſent attempt were to {uccecd, 
it would ſap the foundation of the ſtatutes of uſury,--Ruc 
diſcharged. | 

If the borrower of money give a bond for the principe 
and intereſt at 5. per cent. and covenant at the ſame time al. 
to pay to the lender a certain portion of the profits of a trade 
carried on dy him in partnerſhip with another perſon, this is 
furious contract, and the obligee cannot recover on the bond. 
For PER Curiam, Where on the face of the contract ite! 
the principal is in hazard, as in. bottomry bonds, the lender 


may reſerve more than 5d. per cent. intereſt, without incur- | 


ring the guilt of ufury. But where the principal is ſecured 
et all events, and yet more than 53. per cent. may be got by 
the terms of the contract, it is uſurious. In this agreement 
the lolies of the trade. And therefore it is not true that the 
plaintitF's principal was at ſtake; ſince by the terms ot the 
contract the trade is to be carried on by the other partners, and 
mne plaintitf is only liable to make good the loſſes oi the 
trade in the event of the inſolveney of the other partne's: 
But as between theſe parties, if there be any lofles, they 
zauſt be borne by the defendant and the other partner; 2 
i: there be any profit, the plaintiff is to receive us pee 
| ti 


Uſurp. $ 
tion of it - it was no further hazarded than in the cafe of every 
other loan, namely, by the riſk of the borrower's inſolvency (1). 
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IV hat fhall not be deemed uſury.] A purchaſe of an annuity 11ucray v. Hard- 


for the life of the vendor (32 years ol.) at fix years purchale, 
is not uſurious, notwithitanding it is made redeemable at 
the opti n of the vendor, at the end of five years, for five 
years and a half purchaſe, and by miſtake of the fcrivener 
is ſtyled a loan in the recital of the deels.—In laſt Trinity 
term it was moved to ſet aſide the judgment in this cauſe, 
ii being (as was alleged) upon an uſurious contract. The 
fact tood thus :—In 1760. Robert: Haring clerk, rector of 
Grafton Regis, in Northamptanſhire, beiug then about 32 
years old, having had the ſmall-pox, and being otherwiſe of 
a healthy conſtitution, applied to one Martham, an attorney, 
to procure him the loan of 1001. or upwards on his perſonal 
ſccurity; which Martham told him he appreheitded was 
;npoſtble, but that he might raiſe the money by granting an 
annuity out of his living; and thereupon Hartham, at the 
tfendant's requeſt, enquired in London what the price of 
ſuch annuity mizht be, and found it would be only fix years 
purchaſe, of which he informed Mr. Harding the defendant : 
and afterwards applied to the plaintiff, Mrs. Mary Murray, 
to wy out 120). in the purchaſe of an annuity of 200. a vear 
for the defendant's life, and charged on his rectory of Graf 
un; redeemable by him at the end of the firſt five years upon 
payment of 109“. xos, This ſhe was at firſt unwilling to 
©; but, on having it explained to her, ſhe agreed to it: 
and there was no communication with her about a loan, 
n any ſhape whatſoever, but merely about the purchaſe of 
uch redeemable annuity, In conſequence of which, Aert- 
ham, as attorney for bork parties, drew the writings, viz. 
!, An indenture, dated the 24th of June, 1766; reciting 
* that Harding had occaſion to borrow 120. and had pro- 
* poſed to Mrs. Murray, that, upon ker agreeing to advance 
* and lend him the ſaid ſum, he would grant her an annuity 
* of 2cf. per annum, for his life, payable quarterly out of 
his living.” Whereby the ſaid Harding, in conſideration 
* ſaid 1204, grants to Murray and her afligns for ninety-nine 


ing, Hil. Ter. 
13. Geo. 3. C. B. 
2 Black. R-. 8 59. 
3 Wis. 390. 


fears, determinable with the life of ſaid Robert Harding, a a 


dear annuity of 201. per annum, payable quarterly on 29th 
ptember, 22ſt December, 25th March, and 24th June, 
out of the profits of the ſaid rectory of Grafton Regis, with 
power of diſtreſs for arrears. Provided, that on payment of 
22. to Mary Murray, on the 24th June, 1771, by the ſaid 
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(x) See the caſe of Grace v. Smith, ante, vol. IV. p. 612. 
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Robert Harding, this grant ſhould be totally void, and fe 
thould give him thereout the ſum of 10. 10s. but on taikye 
of the ſeveral payments till that time, and of the entire ſun 
of 120. on fail 24th June, 1771, ſhould continue in force, 
And it was alſo agreed, that if Harding ſhould at any tine 


5 


exchange his living of Grafen for another, he thould charge 


the ſame with the payment of this annuity, There was allo, 
2. A bond of 240. from Harding to Murray, condiiioned 
for payment oi the ſaid annuity, or redemption of the ſame 
as alorefaid: with a warrant of attorney to confels judgment 
thereon. Harding paid for theſe writings 7/. and alto two 
gutneus procuration money to Markham the attorney. The 
annuity was regulirly paid up to Michaelmas, 1771; andin 
Hafer term, 17752, there being then 10. or, as the plaintiff 
laid, 151. in arrear, A{artham entered up judgment on the 
bond, and levied 1351. which (then) remained in the theri?'s 
hands; Martham apprehending (as he afierwards ſct forth 
by affidavit) that upon levying the execution the judgment 
would be at an end, otherwiſe he woutd only have levied tor 
the arrears. The caſe underwent a very folemn argument. 
De Grey, Ch. J. It is eflential to the nature of an uſurious 
contract, that there muſt be, 1ſt. A loan. 2dly. That illegal 
intereſt is to be paid for ſuch loan. 1ſt. To make a con- 
tract »{urious, there muſt be a loan of money, wares, mei- 
chandize, or other commodity, to be repaid and reſtored to 
the lender with higher imereſt than the ſtatute allows; it 
is eſſential that the thing lent is to be returned, for it cannot 
be a loan unleſs the money or thing borrowed is to be fe- 
Nored ; the making illegal intereſt precarious, if the loan ot 
the principal money or thing is to be reſtored, will not take 
it out of the ſtatute ; nor will any other ſhift or contrivance 
whatever, In the caſe of Roberts v. Trenayne, * Juſtice 
D-:dderidge took theſe differences in cafes of caſual utury, 
Tt. If J lend 1001. to have 1201. at the year's end up0il 4 
caſualty ; if the caſualty goes to the intereſt only, and not 
to the principal, it is uſury ; for the party is ſure to have the 
principal again, come what will come; but it the inicrelt 
and principal are both in hazard, it is not then ulury : aud 
it was therefore adj::dged in C. B. in Dartmouth's caſe, wf 
one went to Newfoundland, and another lent him. 100/. for 
year to victual his ſhip, and if he returned with the iu, 
he would have ſo many thouſand of fith ; and expreties at 
what rate, which exceeded the intereſt which the ſtatute 
allows; and if he did not return, that then he would los 
his principal; it was adjudged to be no uſuty. 2Jiy. Ib 
ſecure both intereſt and principal, if it be at the will of ts 
party who is the party to pay it, it is no uſury; as it | 1050 
to one Ic. for two years to pay for the loan thercof 30% 
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20) if he pay the principal at the year's end, he ſhall pay 
nothing for in;ereſt, this is not uſury : for the party hath his 
election, and may pay it at the firſt year's end, and ſo diſ- 
charge himſelf.“ No inequality of price, merely as ſuch, 
can make a contract uſurious; if there be a wager betwixt 
wo to have 401. for 20l. if one be alive at ſuch a day, that 
is not any uſury (1) : for the bargain was bond fide; and not 
for a loan. Cro. Elix. 642. 643. 2ilv. Communication 
concerning a loan has ſometines infected the cate, and 
turned a contract into uſury. But then the communication 
muſt be mutual. Applicadion for a loan is not ſuch a caſe; 
provi ed the party applied to refuſes a loan, but treats for an 
aunuity. And this more eſpecially waere the party applied 
to is an-attorney, and the real ſeller is ignorant of the whole 
converſation. I know no caſe where even a meditated loan 
has been hann fide converted into a purchaſe, and afterwards 
held to be uſurious. To be ſure it is a very ſtrong and tuipi- 
cious circumſtance, but it the purchaſe comes out to be 
clearly a bona fide purchaſe, it will notwithſtanding be good. 
Jlly. Inequality of price is alſo a ſuſpicious circumſtance, 
eſp:ciaily if very inadequate. But this of itſelf will not 
make any contract uſurious, though i: may upon circum- 
ſtances make it unfair, and unconſcientious, and as ſuch 
rlievable in equity. Athly. If a power of redemption be 
greg, though only to one ſide, it is a ſtrong circumſtance to 
ew it a loan, as in the cafe of Lawley and Hoaper. 3 Att. 
278. (where Lord Haordwicke declared his opinion that theſe 
2 of annuities were in general only concealed loans), 
ut that alone will not be concluſive. 5thly. Another circum- 
ſtance is the form of the inſtrument. If that imports a loan, 
and it was ſo meant, the contract muy become uſurious. At 
the fame time if the trauſaction be bona fide, the blunder of an 
agent ſhall not make it otherwiſe. Cro. Jac. 678. Gthly. 
dubſequent acts of the parties may alſo be a material evidence 
of intention, unleſs properly cleared up and explained. In 
the preſent caſe, the attorney for the defendant goes to mar- 
ket to borrow this money, the party lending the money knows 
notaing of the matter until the propoſal made to her by the 
attorney, that the defendant would grant her an annuity, 
upon the terms mentioned; whereupon a contingent par- 
chaſe thereof is made; the price is not material, whether 
the a good penny worth or not, if it be a purchaſe and not 
a loan, It appears from the affidavits read, the deed, &c. 
that the defendant was in want of money, that che attorney 


(1) Garth. 67. Nay, 151. See alſo Earl of March v. Pigot, infra, 
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adviſed him to ſell an annuity, that the plaintiff doubted about 
buying, that the attorney ſettled the terms, not for a loan but 
for a purchaſe, that the plaintiff was not ſpoken t, about 
lending, but about buying and ſelling ; the power o redeem 
in fie years i ſerted in the deed, was the act of the attorney; 
we arc fati-fied that the plaintiff only treated for an annuity, 
and not about a loan, and that the ought not to ſuffer for the 
miſtake of the ſcrivener in the recital in the deed about a loan; 
we are ſatisfied from the affidavit of Markham that both the 
principal and intereſt were in great hazard, and that it dotl. 
not appear to be that colourable kind of contract or hazard 
that will make it uſury. Geuld, Blackſtone, and Nares, Jul 
tices agreed. RESOLVED, That the plaintiff muſt be paid 
out cf the money in the ſheriff 's hand, what is due upon 
the annuity, and the reſt of the money be reſtored to the 
defendant, deduCting the charges of poundage, &c. and the 
judgment muſt ftand and remain in force, with liberty to the 
plaintiff to apply to the Court from time to time to take out 
execution, if the annuity be not duly paid, 
Flyer 1. Ed- One ſells goods at three months credit; but ſtipulates, in 
_ YO caſe the money is unpaid, that the vendee ſhall allow him 
Cu. 112. a halfpenny an ounce ptr month, till the debt is diſcharged, | 
This allowance was according to an uſage in that particular 
branch of trade, but above the legal rate of intereſt, The 
Court held that the contract being a bona fide ſale is not uſu- 
rious, but it would have been otherwiſe, if it had been 
merely colourable, to cover a loan and evade the ftatute.-- 
Upon a rule to ſhew cauſe why there ſhould not be a 
nes trial in this caſe. Lord Maugſield read his report 
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ö 25 follous: This was an action brought againſt che defend. 
8 ant ſor goods ſold and delivered at three months credit, wit! 
3 an agreement, at the time of the ſale, that in caſe the money 
was not paid at the end of three months, then the defendant 
1 ſhould pay to the plaintiff an away wu an ounce per month 
5 for ſo long à time as the money thould remain unpaid. At 
$ the trial it was proved that this allowance of an halfpenuy 
. an ounce per month as before ſtated, was the gencral uſz 


and practice of the trade, with one or two exceptions only ; 
but upon calculation it appeared to exceed the legal rate of 
intcreſt. Ul on this, an objection was made to the plaintitf's 
right to recover, upon the ground of its being an uſurious 
coutract, aud meant only as a colour to avoid the ſtatute, 
But, his lordſhip ſaid, he thought there ſeemed to be weight 
in the uſage of the trade, and in the circumſtance of its 
being in thc defendant's power to have avoided the additional 
payment of a halfpenny an ounce per month by &i{charguig 
BY the princip1] ſum at the time it became due: and the July 
accordingly found for the plaintiff. Afterwards this rule was 
moved for upon tw2 grounds, FIRST, That though * 


- 
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i neceſſary to conſtitute an uſurious contract, yet in a tranſ- 
adion like the preſent, the inſtant the limited credit is ex- 
rech from that moment, if the money remains unpaid, the 
condition of the parties is changed; for the buyer becomes 
1 borrower and the ſeller a oe: SECONDLY, That it is 
not neceſſary to the creation of a loan, that money ſhould 
de naid on the one hand, and received on the other; for the 
circumſtance of a man's money remaining in another's hands 
in conſequence of an agreement made for that purpoſe, will 
equally conſtitute a loan, Lord MANSFIELD upon the 
motion ſaid, he thought the ſecond ground was the beſt to 
reſt the queſtion upon: for it either was, or was not, a con- 
act within the miſchief provided againſt by the ſtatute. 
If the former, it was clearly an agreement for uſury at the 
time of the ſale; and therefore, like all other agreements 
whereupon or whereby more than legal intereſt is reſerved, 
void; and the plaintiff of courſe not entitled to recover. 
But where a party takes more than legal intereſt, without 
ny agreement at the time of the contract, there he is liable 
only to the penalty or the exceſs, and the contract remains 
good. On ſhewing cauſe, the queſtion raiſed by the coun- 
ſl for the defendant, was, Whether it is lawful for a tradeſ- 
man ſelling goods, to ſtipulate that if the price is not paid at 


i certain time, a greater {um than legal intereſt ſhall be paid 


fur the forb?arance of it. Lor]l MANSFIELD» The ſtatute 
12 Queen Anne, fat. 2. c. 16. prohibits any body from taking 
any how on the loan of money above 5 per cent. for the 
forbearance of payment; and all contracts for any loan of 
noney, goods, merchandize, &c. bearing intereſt above 5 per 
cent, with an agreement for principal and intereſt, are null 
and void; but with regard to principal and intereit, in caſe 
tie agreement originally for the payment of principal be 
egal, and the intereſt does not exceed the legal rate, but 
iterwards upon payment being forborn, illegal intereſt is 
d&manded, there the agreement by retroſpect is not void, 
but the parties are liable to the penalty of treble value. This 
$2 caſe on the original contract, by which the payment of 
lie principal is ſtipulated ; and therefore, if it is within the 
latute of uſury at all, the contract itſelf is void. It derends 
feincipally upon the contract being a loan: and the ſtatute 


ues the words © directly or indirectly. Therefore in all 


queſtions in whatever reſpect repugnant to the ſtatute, we 
muſt get at the nature and ſubſtance of the tranſaction: the 
Few of the parties mult be aſcertained, to ſatisfy the Court 
bat there is a loan and borrowing ; and that the ſubſtance 
vas to borrow on the one part and to lend on the other: 
ad where the real truth is a loan of money, the wit of man 


dinnot find a ſhift to take it out of the ſtatute, If the ſub- 
ſtance 
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ſtance is a loan of money, nothing will protect the taking 
mote than 53 per cent. and though the ſtatute mentions only 
& for loan of monics, wares, merchandizes, or other com: 
e modities;' yet any other contrivance, if the ſubſtance of 
it be a loan, will come under the word © indirectly,” 

Let us examine then what the preſent contract is. It i; 
ſaid the plaintiff is a lender: let us ſee where there is the 
colour of a loan in this caſe, The plaintifF is a refiner, and 
deals in gold and ſilver wire; ſo is the defendant : and, in the 
ordinary courſe of dealing, the one buys and the other ſells, 
quanti:y of this commodity on the terms and conditions before 
ſtated. There is no pretence of any negociation for a loan, 
nor that one word paſſed. about borrowing money ; nor any 
evidence of gn agreement to forbear paying the principal 
ſum, contrary to the true intent and meaning of the ſtature, 
What are the terms of the contract? are they any new. 
fangled terms? fo far otherwiſe, that the agreement barely 
cannot be called an univerſal practice; yet it is the general 
practice of the trade. It is true the ufe of this practice will 
avail nothing, if meant as an evaſion of the ſtatute; for 
uſage certainly will not protect ufury, But it goes a great 
way to explain a tranſaction; and in this caſe is ſtrong evi- 
dence to thew that there was no intention to cover a loan of 
money. Upon a nice calculation it will be found that the 
practice of the bank in diſcounting bills exceeds the rate ot 
5 per cent. for they take intereſt upon the whole ſum for the 
whole time the bills 1un, but pay only part of the money, 
viz. by deducting the intereſt firſt; yet this is not uſurx. 
Uere it appears that the whole agreement was made out hrit, 
the price of the goods fixed, and a limited credit given; but 
the party conſiders further, that perhaps punctnal payment 
might not be made; and preyides that in that caſe the buyer 


hall pay him ſo much more, This is no agreement for for- 


bearance beyond the three months; the plaimiff might have 
brought his action inſtantly; and therefore, if not paid, was 
at liberty to ſay, that the buyer ſhould pay him a greater 
price. The authorities go ſtill further; and ſay, that wher- 
ever it is in the power of a known borrower of money to 
pay the principal within a limited time without intereſt; upon 


non- payment, the reſervation of a larger ſum than the ſta- 


tute, allows is no uſury: becaufe uſury is, an agreement 
originally to pay-the principal with intereſt above the rate 0: 
5 per cent. Hawk. P. C. c. 82. fed. 19. I ſee no manner of 
difficulty to ariſe from it, I lay the foundation of the whole 
upon a man's going to borrow under colour of buving: 
there the contract is uſurious; but where it is a 69a fide ſalc, 
as in this caſe, it certainly is not. I have never had the leaſt 
doubt, either at the trial or ſince; and am of opinion 45 


was at that time, hat the jury did right in finding that the 
| | 4 contract 


diſcharged (1). 


Eecutors, &c. the ſaid laſt- mentioned annual ſum, by even 


:ontraft was not uſurious. The three other judges con- 
curred. PER CURIAM. Let the rule for a new trial be 


The loan of money produced by the ſale of ſtock, on an Tate n. Welling', 
zzreement that the borrower ſhall replace that ſtock on a ag . B.R. 
certain day or repay the money on a ſubſequent day, with 3 2%. 2-4. 531. 
ſoch intereſt in the mean time as the ſtock itſelf would have 
produced, is not uſurious, though the intereſt exceed 51. per 
cent, unleſs the tranſaction be colourable, and a mere device 
to obtain more than legal intereit, | | | 

Alſo a corrupt agreement for the forbearance of mo- 
ney till one or the other of two days at the option of 
the borrower, muſt be pleaded, according to the fact, in 
the alternative; and if it be ſtated as an abſolute forbear- 
ance till one of thoſe days, the evidence will not ſupport 
tie plea, —- Debt on bond, dated 24th March, 1780, by 
tie defendant to one Aun I/ellings, ſince deceaſed, and the 
plaintitf, in 15 50% 6s. The defendant craved oyer of the 
bond, and alſo of the condition; which was, that the de- 
fendant would, on or before the 5th of January, 1787, 
tran-fer into the names of Ann Wellings and the plaintitf, 
their ex-cutors, &c. 29“. 54. conſolidated annuities in the 
bank of England, commonly called thort annuities, &c. and 
would in the mean time pay unto An Wellings and the plain- 
lit, their executors, &c. the ſaid annual ſum by even half- 
yearly payments of 141. 125. 6d. each, when and as the ſame 
would become due and payable, provided the fame were part 
of the aforeſaid (ſtock ; (that is to ſay) on the 5th of July 
and the gth of January next, and allo would, on or before 
ve 5th January, 1788, transfer into the names of A. Wel. 
kngs and the plaintiff their executors, &c. other 29/. 5s, 
per annum, of the ſaid conſolidated aunuities, and would in 
he mean time pay unto A. MWiellings and the plaintiff, their 


lalf-yearly payments of 14/. 125. 6d. each, when and as the 
lame ſhould become due and payable, provided the ſams 


— 4 


(1) After the determination of this caſe, Alderman Plumbe, who 
was head of the Galdſmiths' company, brought an action againſt Cmer, 
one of the gold-refiners, for money had and received, to recover the ſur- 
pus arihng from this allowance of a halfpenny an ounce per month 
are the principal and legal intereſt, The action was tried at the ſit- 
tings in Londin after July term, 1775, before Lord Mum field. The 
Cicndant had paid into Court the principal and intereſt ar 5 per cent, 
in offered to pay coſts to the time of the action brought. Therefore the 
gle queſtion was, Whether the plaintiff could recover this furplus ? 
Ly. Maznsfieid was clearly of opinion that though rhe tranſaction itſelf did 
wt amount to uſury, yet it was tak ing a hard and unconſcionable advan- 
be; and therefore ſhobld not be afſiſted in an action for money had and 
"ved, which is an equirabie action, and founded in conſcience under 
" particular eireumſtances of each caſe.” The jury found their verdict 
Korwungiy, and the plaintiff acquieſced without moving for a new trial, 
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were part of the aforeſaid ſtock, (that is to ſay) on the ;th 
of July and the 5th of January in each year. And he then 
pleaded, 1ſt, non eff factum; and 2dly, that on the iſt of 
September, 1784, at, &c. it was corruptly and againſt the 
form of the ſtatute agreed between one T. //'lings, ſince 
deceaſed, to whom the plaintiff is the ſurviving executor, as 
after mentioned, and the defendant, that the teſtator ſhoud 
lend, forbear, and give to the defendant day of payment of 
the ſum of 912/. 125. 6d. then charged, alleged, and admitted 
to be due to the teſtator from the defendant, for certain pe- 
riode, and on certain terms, then agreed upon between them, 
(chat is to ſay) that the defendant, for the loan, forbearance, 
and giving day of payment of the ſaid ſum of g12/. 125. 64. 


vntil the 1ſt of September, 1785, and in diſcharge thereof, 


ſhould on the iſt of September, 1785, transfer unto the teſ- 
tator the ſum of 74/7. 10s. per annum, in the ſhort annuitics, 
and ſhould iu the mean time pay to the teſtator the ſaid annual 
ſum of 74]. Tos. on the 5th of January and tn of July in 
each year; or ſhould pay to the teſtator on the 5th of Janu- 
ary, 1786, the ſum of 912/. 125. Gd. together with the ſum of 
371. 55. and in the mean time the ſum of 37/. 55. on the 5tl 
of January, 1785, and the further ſum of 37/. 5. on the 
sth of July, 1785; and that for the ſecuring the ſaid ſum of 
9124, 125. 6d. ſo agreed to be lent as aforeſaid, and the faid 

leveral ſums of money ſo agreed to be given and paid as | 
aforeſaid for the lending and giving day of payment of the 
faid ſum of 912. 125. 6d. the - 89%, Yom ſhould execute, aud 
as his deed deliver to the teſtator a certain writing obligatory, 
with a condition thereunder written, making void the fame 
in caſe the defendant ſhould, on the iſt of September, 178, 
transfer to the teſtator the ſaid ſum of 747. 19s. per an- 
num, in the ſhort annuities; (which annuity it was agreed | 
ſhould be ſtated in the ſaid condition to have been the intereſt 
or ſhare of the teſtator in the ſaid joint-ſtock, and to have 
been by him, before the execution of the ſaid writing obliga- 
tory, transferred to the defendant) ; and ſhould in the mean 
time pay to the teitator the ſaid annuity by even half-yearly 
payments, as the ſame {hall become due, viz. on the 5th ot 
fanuary and 5:h of July in each year; or if the defendant 
thouid on the 5th of January, 1786, pay unto the teſtator, 
his executors, &c. 9121. 125. Gd. which ſhould be mentioned 
and exprefled in the laid condition to be the conſideration of 
the ſaid pretended transfer or ſale of the ſaid annuity, together 
wich 377. 55. as the dividend due on the ſaid annvity, and did 
and ſhould iu the mean time pay unto the teſtator, his exccu- 


tors, &c. the ſaid annuity of 744. tos. per annum, by even half. 


yearly payments on the 5th of January and the 5th of July in 
each year: whereas in truth and in fact, no ſuch transfer of 


any ſuch annuity was ever made, or intended to be made, * 
| | 88 12 


Uſuryp. 


he teſtator to the defendant, but the ſame was inſerted in the 


lad. That, in purſuance and proſecution of the ſ:id corrupt 
contract and agreement, the teſtator afterwards, (to wit) on 
the 1ſt of September, 1784, at, &c. did lend to him the defend . 
ant the ſaid ſum of 912/. 125. 6d. fo charged, alleged, and ad- 
mitted to be due as aforeſaid, and did forbear, and give day 
| of payment thereof, according to the ſaid corrupt agree- 
ment; and that the defendant, for ſecuring the ſ:id ſum of 
9120. 125. 6d. fo lent and fo; borne as aforeſaid, and alſo the 
lad ſums of money ſo agreed to be given and paid as afore- 
id for the lending, forbearance, and giving day of payment 


e 

1 of the ſaid ſum of 9121. 125. Ed. executed a certain writing 
f, obligatory, whereby the defendant became bound to the teſta- 
(. tor in the penal ſum of 1825“. 5s. with a condition there- 


under written, for making void the ſame on performance of 


05 
al the faid corrupt contract and agreement. That the {aid ſums 
in of money ſo agreed and ſecured by the ſaid writing obligatory 


and the condition thereunder written, to be paid as aforeſaid 
o the teſtator for the lending and giving day of payment of 
tie ſaid ſum of 9121. 12s. 6d. as aforeſaid, for the time 
aforeſaid, exceeded the rate of 5/. for the forbearance and 


Ie 
of ng day of payment for every Tool. of the ſaid 912/. 125. 6d. 
id for a year, and ſo in proportion, contrary to the form of 
1s WH fe fatute, &c. by reaſon whereof, and by force of the 


kature, the ſaid writing obligatory ſo executed as afurefaid 
ws void in law. That the teſtator before executing the ſaid 
writing obligatory in the declaration mentioned, (viz.) on 
the 5th of June, 1782, at, &c. made his laſt will in writ- 
Ing, and thereby gave and bequeathed to the defendant the 
lm of 200/. and thereby conſtituted and appointed the ſaid 
tn (then being his wife) executrix and the plainuff exe- 
cutor thereof, and afterwards on, &c. at, &c. died; after 


proved the ſaid will, and took upon themſelves the burthen 
of the execution thereof. That afterwards, and before the 


n 
y ime of the making of the ſaid writing oblicatory in the 
ff &lration mentioned, (viz.) on the 24th of March, 1786, 
it t was contracted and agreed between the ſaid Ann, ſince 
ry leceaſed, in her life-time, and the plaintiff and the defend- 
« at, that the defendant thould deduct the yearly ſum of 16/. 


tom the {aid 74). 105. the ſaid annual payment ſo corruptly 
kcured i f : i a id 
eured in the name of ſhort annuities as aforeſaid, and on 


Gecute, and as his deed deliver, to the ſaid Aun and the 


t med with the ſaid condition there inder written, for ſecur- 
y "$0 the ſaid 47 and the plaintidF the reſidue of the money 
my | fo 


aid condition only as a colour and dev ice for the purpoſe afore- 


whoſe death, on, &c. the ſaid Ann and the plaintiff duly. 


eount, and as payment of the ſaid ſum of 2000. ſo be- 
(ueathed to the defendant; and that the def-ndant thould 


Pantf the ſaid writing obl!oatory in the declaration men- 
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ſo corruptiy ſecured and payable as aforeſaid, after ſuch 
deduction made. The defendant then averred that, in pur. 
ſuance and proſecution of the ſaid laſt- mentioned agreement, 
he afterwards on, &c. at, &c. in order to ſecure to them the 
ſaid Ann and John the ſaid refidue of the money due to them 
as executors as aforeſaid, upon and by virtue of the {aid 
firſt- mentioned corrupt contract, did execute the ſaid writing 
obligatory in the declaration mentioned, with the ſaid condi- 
tion thereunder written; and that the ſaid ſum of money, ſo 
ſecured by the ſaid writing obligatory in the declaration 
mentioned, was and is parcel of the ſaid ſum of money ſo 
corruptly lent and ſecured as firſt aforeſaid, and whereon 
the intereſt ſecured as aforeſaid greatly exceeded the prin- 
cipal ſum of 9121. 125. 6d. together with the intereſt of the 
ſame at and after the rate of 5/. for the forbearance and giv- 
ing day of payment of every 100. of the ſaid 9127. 127. 6, 
for a year, and ſo in proportion, contraty, &c. by reaſon 
whereof and by force of the ſtatute, &c. the ſaid writing 
obligatory is void in law, There was a third plea, which 
only varied from the ſecond in ſtating the forbearance of the 
912/. 125. 6d. to be until the 5th of January, 1986, when 
the defendant was to pay that ſum, together with 37/. 55. and 
in the mean time to pay 377. 5s. on the gth of January, 1735, 
and 37/7. 5s. on the gth of July, 1785. The plaintiff in his 
replication traverſed the corrupt agreements, as alleged in the 
ſecond and third pleas, on which iſſues were joined, It ap- 
peared in evidence at the trial that the firſt bond had been 


given by the defendant to the teſtator for ſecuring che prin- 


cipal ſum in the manner therein mentioned; and that the 
executors of the obligee having threatened to put it in ſui, 
the ſecond hond was given at the defendant's requeſt tor [ecu;- 
ing the difference, including ihe intereſt which had accruc: 
under the fifl. With reſye& to the circumſtances under 


which the firſt bond had been given, it appeared that on tie 


defendant's applying to the teſtator to advance the money, he 
agreed to let him have it, but told him that he ſhould expect 
the fame intereſt which he received in the ſhort annuivcs, 
namely 8 per cent. and which being aſſented to, it was 
agreed that the money ſhould be raiſed by a ſale of ſhort an- 


nuities to the amount of 912/. 125. 6d. which the defendant 


was to replace in the ſame ſtock by the Iſt of September, 
1785; but if it were not replaced by that time he was then 9 
repay that ſum on the Iſt of January, 1786, and in che mean 
time to pay ſuch intereſt as the ſtock would have producec. 
It was admitted that there was no actual tiansfer of the hort 
annuities to the defendant himſelf; but the ſtock was really 
fold to ſome other perſon, and the defendant received che pro- 
duce of it on the ſame day. Lord Kenyon left it to the jury to 


conſider whether this was intended as a . jide _ : 
| ock, 


Aturn. 


dock, to be replaced at a ſubſequent time, or repaid in money, 


or whether it was intended to be a loan of money, and 
the preſent device a mere colour for reſerving more than legal 


imereſt; they found that it was a fair and honeſt tranſaction, 


1 mere loan of ſtock, and gave the plaintiff a verdict. A 
ule was afterwards obtained to ſhew cauſe why the verdict 
ſhould not be ſet aſile, and a new trial granted, on the 
grund of uſury. Lord KEN VON, Ch. J. It has been 
ugued by the plaintiff's counſel that we are precluded from 
conſidering whether or not the firſt contract were uſurious; 
kecauſe admitting it to be ſo, it was merged in the ſecond 
bond, But as the former bond was the conſideration of this, 
on which the preſent action is founded, if that were void 
3 being given for an uſurious conſideration, moſt undoubt- 
ally this fecond bond would be alſo void. The principal 
queſtion therefore ſeems to be whether the original tranf- 
action were or were not uſurious. With reſpect to one part 
of the argument, that there was no loan of ſtock to the 
&kfendant, there is no doubt whatever. It is true that there 
was no actual transfer of ſtock to the defendant in fact, 
though there was in ſubſtance. For it appeared by the evi- 
fence that the ſtock was fold on the 1ſt of September, and 


ut the produce was paid to the defendant himſelt on the ſame 
ar. The transfer of the ſtock itſelf was never in the con- 


templation of the parties, and would not have anſwered the 
end propoſed ; but it muſt be virtually conſidered as a loan 
o flock. Now it is admitted that @ mere loan of flock is not 
wurious, nor the payment of the dividends in the mean time, 
ugh they exceed the legal rate of intereſt, Iu this caſe it is 
ear that the loan was originally a loan of ſtock during the 
irlt year, becauſe the party 'borrowing it had it in his power 
replace the ſtock itſelf if he had choſen. During that period 
therefore there was nothing illegal in the tranſaction. But J 
haze had ſome doubt in my mind in the courſe of the argu- 
ment, whether, as the defendant had no power to replace 
ne ſtock after the expiration of the year, it did not become 
han of money from that time with a reſervation of uſu- 
nous intereſt, and that the pretence of transferring the ſtock 
vas merely a colour for the uſurious trauſactiou. But my 
Wuht is now removed; for this caſe ought not to have a co- 
bur -5puted to it, which is expreſsly negatived by the find- 
ng of the jury. Ik then this tranſaction were legal during 
de firſt year, is there any thing ſuper-added to make it 


wforious ? I think not. The whole appears to have been a 


virtranſation. I am alſo of opinion that the objection on 
he ground of the variance has great weight. One of the 
Fleas lates it as an abſolute forbearance till the iſt of Sep- 
'ember, 178 5; but this is not a true narrative of the tranſ- 
ion between the parties; for in one event indeed it was a 
"carance till that div, but in another event, at the de- 

„ | tendan.'s 
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fendant's option, it was till a ſubſequent day. The ſame 
obſc rva: ion alſo applies 10 the other plea, which ſtates the 
forbearance till the 1ſt of January, 1786: whereas it was not 
an abſolute forbearance either till the one day or the other, 
but in the alternative, Therefore on this ground alſo I think 
the pla:ntff is entitled to retain his verdict, The other judges 
agreed. Rule diſcharged. _  - , 


Le Grange v. A memorandum indorſed on a bond, which was condi- 
_— tioned for the payment of 100. by quarterly payments of 
a. . 


32 Ge». 3. BR. 50. each, and intereſt at 57. per cent, * that at the end cf 


4 Ter. Rep. 613, cach year the year's intereft due was to be added to the piin- 
e the cipal, and then the 20/. received in the courſe of the year 
© Ter. Rep, 367. Was to be deducted, and the balance to remain as principal.“ 
was held not to be uſurious.— To debt on bond, the defend. 

ant, after craving oyer of the condition and of a memo- 

randum indorſed thereon, pleaded uſury. The condition f 

the bond was for the payment of Tool. with intereſt at 51. per 

cent. in payments of 207. yearly, by feur quarterly payments if 

gl. each until the whole ſhould be paid. The induriement was 

as follows; That it is the true intent and meaning of the 

parties that at the expiration of each and every year, the 

year's intereſt due is to be added to the principal ſum ; and 

then the 201. received during the courſe of the year to be 
deducted, and the balance to remain as principal, and ſo cor- 

tinue yearly until both principal and intereſt be fully paid.” 

At the trial the defendant obtained a verdict ; to fet which 

aſide a rule niſi was granted in the beginning of this term on 

the ground that the memorandum did not diſcloſe an uſurious 


contract. Lord Kenyon, Ch. J. was of opinion that the | 


memorandum diſcloſed an uſurious contract; but the Judges 
ASHHURST, BULLER, and Gos, were of a different 


opinion: and BULLER, J. (whoſe opinion was the molt ela- 


borate, and compriſed the arguments ufed by the other judges) 
expreſſed himſelf as follows: I think we muſt take the con- 
dition and the memorandum into conſideration together; fot 
they form only one contract. Now nothing can be clear. 
than the condition itfelf; it was merely to ſecure payment 0: 
the principal and intereſt : and the memorandum does net 
purport to be a new agreement, it only provides tor te mode 
in which that principal and intereſt are to bs paid. It ches 
were confidered without any reference to the ftatut 0 
uſury, and the queſtion had ariſen on the mode of payment 
upon this contract, it would have been ſufficient for the 
defendant to bave ſhewn that he had paid intereſt lor the 
TeſpeCtive ſums which had remained in his hands during the 
different quaxters in the year; for the memorandum would 
not give the plaintiff a right to demand more than chat. 
According to the defendant's argument, notwithſtanding parts 
of the principal may haye been paid during the courſe of the 
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war, yet the intereſt is to be calculated upon the whole ſum 


'; the whole year; but that is not warramed by the words 
of the memorandum. The words are “ the year's intereſt 


de;“ which mean the intereſt which accrued due in the 


wurſe of the year on the ſums remaining in the defendint's 
nds, an! not on the money which he has paid. And the 
nemorandum was added merely for the purpoſe of adding 
tho intereſt to the principal, ſo that the aceumulared ſum 
Mild carry intereſt in future. If the parties to this memos 
dm were at liberty to make reits, there is an end of the 
wetion; and J think they might do fo, But even if che 
words of the memorandum were equivocal, then we muſt 
fort to the condition, which is part of the ſame agreement, 
and which is clearly not ufurious.— Rule abſolute. 


Awrit of error having been brougiit on the judgment of Hamilton v. Le- 
he Court of B. R. and argued on the part of the plaintiff in > 


mor, Lord Chief Juſtice EYRE ſtopped the countel who 


muſt ſtrain the words of the contract, in order to make it 
thrious : it was not the intereſt of 100d. but the intereſt due 
tet was to be added to the principal at ihe end of the year, 
ind the intereſt due could only be taken to mean what was 
ally due. WILSON, J. Even admitting the conſtruct on 
ontended for, there does not appear to me to be uſury, for 
here was no loan; but the contideration of the bond was 
le giving up an annuny ; the memorandum was part of the 
cement, and the terms upon winch the annuity was relin- 
bed. Judgment affirmed. 


The offezce of uſury is not complete until the lender has Maddock f 
ry received the exceſ5 of intereſt in money or money's aworth. v. Sir B Hun- 
[icrctore if a promiflory note be given for repayment of a P<tand others, 
| . Be" 37 Geo. 3. B.R. 
ken up and another note ſubſtituted for it, the offerce of 7 Ter. Rp. 184. 


lim lent with uſurious intereit, and the note when due be 


* 


Cury is not thereby committed, nor is the penalty incurred 


ill the latter note be paid. This was an action on the ſta- 


ute for uſury, in which the facls were ſtated to be theſe, 
Un the 14th May, 1795, one Haviland carried a promiſſory 
we, in reſpect of winch the uſury was afhgned, to the 
Eendonts, who were bankers at Taunten, to be diſcounted. 
The note was made by Haviland for loool. on the ſaid 14th 
May, payable four months after date to Sir Wilham Yea or 
der, and endorſed by him. The defendants paid Haviland 
192, Gr. 8d. in caſh, 300. in bank notes, charged 16/. 133. 4d. 
or the diſcount, and paid the remaining 5004. by a draft on 
er bankers in London payable ſeven days after tight. The 
ry was ſtated to conſiſt in calculating this laſt-mentioned 
(aft as caſh, inſtead of deducting fo much from the dif- 
count as the draft had to run betore :t became payable, But 
de point on which the caſe turned was this: the note for 

Vol, V. 21 | loool. 


6 f 5 Chamo. in error, 
zs going to argue on the other fide, and faid, the Court 2 H. Black. 144, 


— — 25 


* "I 1 - 
02A * 85 Nr . Aa — 
— — — F EE ae ⁵⅛˙? t... ⁵˙ - 3 36. 


e 


„„ ” „ = * 
bg 8 8 : 
- C4 - Sat 
— * " * ; & > — 
rr 


of IN, 
N „ 


8 
— SN 
- pr — * 2 — — — 


Mi 
3 x S 
— 73 my 


— * 


2 
r 


e 


W — G 

F Is of eres Fans 2 3 IE E NN 

1 \ _— - * * R — * * * * _ 
1 — © 2 2 c Y 


- - - - 


n 


999 


PPP ̃ K 
— — EI 4 AY 


— r 
—— us — 


e 
> LORE 


706 Uſuvp, 


1000/7. on which the diſcount was taken became payable cn 
the 19th September, on which day Haviland diſcharge i! by 
giving another note for 2300. which included the finn die 
upon the firſt note and alſo a further advance which he re. 
ceived from the defendants ; and the ſecond note is ſtill cut 
ſtanding and unfatisficed. BurLLER, J. was of opinion at! 
the trial that the offence charged was not complete; for tat! 
in order to conſtitute uſury there muſt be an uſurious taking, | 
either of money or money's worth, as well as an uſurivus 
contract: whereas nothing had been taken by the defend ut; 
except Haviland's note, which at preſent only gave chem © 
right of action, and perhaps might never be paid. He there. } 
fore nonſuited the plaintiff; and it being now moved to ſet 
aſide the nonſuit, the Court were of opinion that the direc- 
tion of the judge at the trial was right, and the rule was 
refuſed. „ | 
Sir B. Hammett, A. being a banker in the country, diſcounts hills at tour 
55 months for B. and takes the whole intereſt for the time they 
| bart. Mic. Ter. have to run; B. on being aſked how he will have the mo- 
35 Geo. 3. C. B. ney, directs part to be carried to his account, part to be pail 
Fal. esc Bes. 144. in cath, and part by bills on London, ſome at three, ſome at 
ſeven, and ſoine at thirty days fight; and held not to be an 
uſurious tranſaction, fo as to induce the Court to grant 4 
new trial, ſince the ſurplus of intereſt taken by A. might be 
referable to the expences of remittance. Debt on bond for | 
25,200}, Pleas.—1ſt, Non eft factum; 2d, 3d, and gti, 
Uſury in the manner of diſcounting a promilfory note fot 
1800. dated the 13th of Augnſt, 1795, and payable four 
nonths after date, sth and 6th, Utury in the manner ci 
diſcounting a promiſſory note for 3oood. dated the 2511 
Auguſt, 1795, and payable four months after date. 70 
and 8th, Uſury in the manner of diſcounting a promiſtory | 
note for 2300/. dated the 17th Sept. 1795, and payable four 
months after date: Each of the ſeven laſt pleas averring that 
the bond in queſtion was given to fecure to the plaintitis 
(among other ſums of money) the payment of the promi 
fory note to which it related, Replication. Iſſue joined on 
the firſt plea. To the ſeven laſt, * that it was not corruptly 
and aga inſt the ſtatute, &c. agreed, &c. as the ſaid defendant | 
hath in that behalf alleged;“ tendering iſſue. Rejoinder. } 
Iſſue joined. The bond in queſtion was given to ſecure the 
payment of {ix promiſſory notes at four months, drawn by 
one Fames Haviland, to the order of the defendant, aud by 
him indorſed to the plaintiffs, who were bankers at Taunten 
(viz. one dated the 1ſt of July for 1500. one dated the 13t! 
of Auguſt for 1800). one dated the 25th of Auguſt tor 
39007. one dated 17th of September for 2300. and one dated 
the 26th of October for 2000. amounting in all to 12, 00%, 


ind all of which had been diſcounted by them, The oo | 
| ark | 


Uſurp. 


nt however in his pleas made no mention of the note fot 
1 ol. or either of thoſe for 20207. but only relied on the 
3 rin which the three bills for 1800. 3000. and 2 3001. 
11d been diſcounted, as uſurious; which was as follows: 
The note for 18007. was diſcounted on the 14th of Au- 
oſt, thus: 
}; 2 draft on Sir James Eſclaile and Co. pry- 
' able to Havilaud or order, three days after 


85 ſight, for - - £.500 d © 
1 Br 40 at ſeven days ſight, for - 500 0 0 
"2 By cath carried to the cred:t of Haviland's run- 

* ning account, - - - 300 © © 
ie By rxenty=three caſh notes of the plaintiffs, pay- 

"My able on demand at their bank at Taunten or | 

bs in Lendon, for 2cl. each, — — 460 0 © 
5 By one ditto for 10]. — — Io © 0 
} 

8. 7.170 © © 


The remaining 300. was taken as intereſt on the note for 
e four months it had to run from the day on which it was 
counted. 

The note for zooo!. was diſcounted on the 24th (1) of 
Auguſt, thus ; 
by a draft on Sir James Eſclaile and Co. pay- 

able to Haviland or order, thirty ys after 

date, for - — L. 250 0 © 
y caſh in diſcharge of a returned note of Havi- 
land*s, dated the 18th of April, 1795, and 


indorſed by the defendant, for 1500 6 8 
BY by caſh carried to the credit of Haviland's run- | 

= ning account, 4 - „ 22400. 2 
ul 4 2050 5 


The remaining gol. was talen as intereſt on the note for 
tie four months it had to run from the day on which it was 
Ucounted, 


— 


(1) This note was dated the 25th, and diſcounted on the 2400 being 
F; dy too ſoon, by miſtake. 
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The note for 2 300. was diſcounted on the 2401 Sept. (1) 
thus: | | 
By caſh in diſcharge of a returned note of Havi- 
land's, dated the 15th of May, 1795, in- 


dorſed by the defendant, for - L-1000 o & | 


By a draft on Sir James Eſdaile aud Co. pi y- 
able to Haviland or order, at thirty days 
after date, for - 


By twenty cath notes of the plaintiffs, for 100. 


each - - - - 200 o cf 


By caſh carried to the credit of Haviland's run- 


ning account - — s*.- 204-19; 20 


4.2201 13 4 


The remaining 381. 6s. 8d. was taken as intereſt on! 
note for four months. 


When the above notes were brought to the plaintiffs 1» f 
be diſcounted, the manner in which the money was to be ad- 
vanced, and the reſpective dates of the draſts on the houſe of | 
Sir James Fſaaile and Co. were directed by tlie perſons who | 
brought them, and who (as it appeared from the evidence | 
the managing clerk in the plaintiffs“ houſe) might, had they } 
withed it, have had either caſh or bills payable on demand.“ 
Nothing was charged by the plaintiffs for commiſſion, polt. | 
age, Ramps, &c. On the trial of this cauſe, E.yRE, Ch. |, 


directed the ſpecial jury, that the charge of uſury relied | 
wholly on the plaintiffs having made no rebate of inere!t on þ 
the bills which had a long time to run; that they appeared to | 
be in the nature of a remittance of the borrower's man 


to London, and that if the plaintiffs had not taken more thun 


a reaſonable compenſation for their trouble, unleſo indeed tl: f 
mode of payment had been made a term on which alone the 
bills would be diſcounted, it was not uſury; that as to the 


bills of a ſhort date there appeared to him to be little doubt; 


chat if the bills had borne a very long date it would have | 
been ſtrong evidence of a device to elude the ſtatute; but | 
that the bills at thirty days ſeemed to be of a middic kind, 
and it was ſor them to draw the line. The jury without! 


hefitation found a verdict for the plaintiffs. But an its being 
, At. l 


ſuggeſted that Lord Kenyon in Matthews gui tam v. G 


Peate's Ni. Pri. 200. had delivered an opinion decidedly con- 
trary to the verdict then given, Eyre, C. J. made an 0747} 


(1) This note having been dated the 17th, and not difcounted till ; 
the 24th of the ſame month, the whole diſcount ought not to have been 


taken; but being admitted to be a miſtake, that was not inſiſted upon. 


. 


- 7, Me 300 © 0 ' 
By ditto, at thirty days after date, for - 500 0 0 


— 1 


Whi. 
can! 
tan; 
"0; 
100!) 
3 

ald 

10 C 


Mr 
Lale 


Uſury. 


{ur the plaintiffs to enter up their judgment as of Trinity 
term, according to an undertaking of the defendant, but that 
execution ſhould be ſta yed, in order to give the defendant an 
opportunity of applying to the Court tor a new trial. Ac- 
c-rdingly a rule having been obtained to ſhew cauſe why the 
wdgment ſhould not be ſet aſide and a new trial be had be- 
ween the parties, The caſe was fully argued (1). EYRE, 
Cn, J. (after argument): I will begin with ſtating my aſſent 
o the propoſition, chat where a party on a contract for a 
loan intentionally takes more than 3. per cent. per ann. for 
fobcarance of that loan, he is guilty of uſury. But J add 
to it this further propoſition, that whether more than 5/. per 
can. is imentionally taken upon any contract for fuch tor- 
bearai.ce, is a mere queſtion of fact for the conſideration of 
the jury, and muſt always be collected from the whole of 
the tranſaction as it paſſes between the parties. And J am 
of opinion that it never can be determined that any particular 
act conſtitutes or amounts to uſury, tl all the circumſtances 
with which it was attended, have been taken into confider- 
ation. As on the one hand J am to carry into effect a law 
which the policy of all times has deemed uſeful, and which 
expreſsly provides againſt any ſubtle devices or evaſions by 
wich its penal-ies may be eluded (and had it not been fo pro- 
wded, I ſhould have thought it my duty to ule ali the influ- 
ence of my ſituation to prevent ſuch devices and evaſions 
trom having any effect); ſo on the other hand common jul- 
ice requires that the whole of the tranſaction ſhould bc 
vcore the jury, and thould be taken fairly, with a juſt appli- 
cation of all the circumſtances to every concluſion of fact 
which the evidence will warrant. Being ot that opinion I 
cannot agree to the doEtrine laid down at the bar, chat this 
unſaction was neceſſarily to be taken to be. a mere trant- 
tion ot loan and not of remittance; I think there was 
oom to conſider it as a mixed caſe of loan and remittance, 
aud that we thould do preat injuſtice to the party, if we were 
v conune it to one and exclude the other. What is this 
cue in matter of fact? Havilaud appiics to have his bills 


— — 


(1) The follow ins preliminary cbj ctian to the argument was taken 
W Sphere, Stijt. That a writ of error had been brought on the firſt 
WW Oo this term, the motion for a new trial made on the ſecond, and 
ia ror fince juitifi-d ; that the defendiut therefore had no right to 
motion for 1 new trial diſcuſſed, having expreſſed his intention of 
ada eng the (ubject from the conſideration of the Court; that he 
*922te a fMimilar eate in K. B. where the Court were of that opinion. 
* Eyre, Ch. J. Perhaps the writ of error was brought under an 
örchenſton of exec! n being ſued our on the fir day of term. 

lere a point of importance is depending, and the effect of ſuch an 
ted ion as tne preſent would be to thut out that poinc in the court of 
Nr, we Hall not allow the objection to prevail. 2 

2 2 3 diſcounted; 
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diſcounted ; to which the banker agrees, and calculates the 
intereſt upon the time the bills have to run, as is uſual, He 
aſks how Haviland would have the money? Hawiland deſites 
to have a part in caſh, part in account, and part in bills on 
London of different times to run. Had the banker told down 
the monev, oi tendered bank notes, and had Haviland pur 
them into his pocket, or ſwept them into his hat, and then] 
ſaid + But I want to ſend money to London, will you take 
part of my money back and give me bills ?” and the banker 
had accordingly done fo and given theſe bills, I cannot fee tha; 
there would have been any colour for calling it an ufurious] 
tranſaction, Are we then to adminiſter juſtice on ſuch fri. wi 
volous diſtinftions as the difference between the caſe I hee a 
put, and the caſe which actually happened? Can the uſury WM 7: 
depend on the circumſtance of the money being told don i: 
or not? It was proved by the witneſs that the banker aik.d, WW !a 
& How will you have the money?“ Which ſhort queſtion WW ff 
includes whether he would have it in caſh, or in cath notes, or WM an 
in account, or whether he had any deſire to have part of 1 tha 
remitted for him to London? The anſwer completes the et 
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4 tranſaction. Few words are neceſſary among men of buf -e. 
9 neſs. Bills on London aie given to a certain amount, ad 
1 the reſt is taken in cath, or that which is equivalent to caſh. WW tlic 
. When we are conſtruing any particular circ umſtances given {ail 
22 in evidence in order to found a concluſion of fact in any WM the 
caſe, and eſpecially in a cate of uſury ariſing upon a tran- tie 


action between men of buſincſs, we ought to deal with il of 
thoſe circumſtances according to the common ſenſe of man- tart 
kind. Surely there is a great difference between tranſactions WW par 
with bankers and the ordinary tranſactions between man and wh 
man. What paſſed between the parties, one of them being act 
a banker, was equivalent to an agreement by the banker to et 
diſcount Haviland's bills in caſh ; and equivalent to tlie ac- to | 
tual diſcount of them; and alſo equivalent to an agreement Wo 


I TT LOGIN 


WS bi In Cog it 
4 | 
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4 ro remit a part of that caſh to London for Havitand ; for WW 2nd 
9 which laſt purpoſe bills on London were given, Is ther: ae. 
A thing unreaſonable in the nature of this tranſaction? It 25 WW ot 
1 : now become the courſe for bankers in the country to have WW ra 
4 credit on ſome houſe in London, which is maintained at no 

1 imall expence, and by means of which remittances ade 2 
i} made with 2 facility. But let us ſimplify this idea, 4, 0 
+ ſays to B. take my ſpecie, you can find better means of con- den 
1 veying it to Londen than I can, and pay it to the perſon in ar 
£3 Lenden whom | ſhall appoint. In ſuch a cafe, A. could not 
a have ſent his ſpecie by the poſt, but mutt have hired a wag-Y * 
| gon for that purpoſe, Now if B. has eſtabliſhed a mode o ca. 
a conveyance which renders the remittance more eaſy to him vi 
7 what is that to 4. whoſe money is remitted? Is not Ws Fl 
1 banker entitled to a recompence for the accommodation he, © 


Uſury. | 


5 the zFords to his cuſtomer ; and if in ſuch caſes the remittance 
He ss uſually made by bills of thirty days, is not that a fair mea- 
ſires ſure of a recompence, ſuppoſing there is no device in the 
s on WT tranſaction, and that the remittance is not intended to be 
Own uſed as a colour for putting more money into the banker's 
! put pockets for the mere forbearance of a loan than is allowed 
chen WT by law ? I ſtated to the jury that if the banker had impoſed 
take this remittance on the borrower as a term of the diſcount, 1t 
nker would have been uſury. I might have added, that if all con- 
tha: fideration of loan were out of the cafe, a banker may 
ons {av fully take as much money as he can get for his bills 
fri- without the leaſt regard to the time they have to run. The 
here authority of a caſe ſaid to have been determined at N. 
fur e Pris has been very properly preſſed upon us in the argu- 
on Wl nent. Certainly the opinions of the judge, who is ſaid to 


dach ave decided that cafe, are at all times entitled to the higheſt 
ſtion reſpect from me, and from every judge in Weſtminfter-hall, 
5, or Wl and | never will haſtily decide againſt the adviſed opinion of 
of (a that great lawyer. But in my apprehenſion we are here 
tha ccbating no queſtion of law; we are examining the evi- 


bun- bence of a mere matter of fact, on an enquiry into a tranſ- 
and :Gion between a banker and his cuſtomer, According to 
caſh, the letter of that caſe, as it has been reported to us, it was 
ire WY fail, chat unleſs the payment is made in ready money (1), 
ane tranſaction is uſurious; this would at once put an end to 
ran- tie banker's buſineſe. Neither in this nor in any other caſe 
with i of the ſame kind, does it neceſſarily happen that a fingle 
nan-W krching in ready money paſſes between the parties. Here 
tons vrt of the money was carried to Haviland's account, the 
and hole might have been, and non conſtat when it would be 
ing vally advanced in cath by the banker. The counſel for the 
er to <f-ndant ſuppoſed a caſe where part of the money was not 
> AC] to be paid till a month after the tranſaction. I agree that 
ment would be taking intereſt for money not in any ſen'e advanced, 
for nd would amount to uſury. But if part oi the money 
any nere carried to the account of the borrower, though he did 
t 1125 ot mean to draw for it for ſome time, and did not actually 


have WW {raw for it till the whole time on the diſcounted bill was 
t no 


— 


are 1 
4 | | | 
con- ) According to a manuſcript note of Maitheros, 9. t. v. Griffiths, 
* mentioned by the counſel in ſupport of the rule, I. ord KEN VON in the 
on ing 


curſe of his opinion uſed the following exprefiions : “ Where a party 


| not takes 5 per cent. diſcount as for ready money, and yet does not pay ready 
vag- nene y, but bills pay able at a future day, thougii both parties conſent to 
le off is tran action, and though it may be for the convenience of both, I am 


ear that it is uſury;” And. This is an offence againſt the ſtatute of 
vury, for taking 5 per cent. for that which was not money at the time, 
| 0d which was incapable of being converted imo money's worth up t9 
dae extent for which the diſcount was taken,” | 
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expired, no man would doubt of the fairneſs or lawfulneſs gf 
the tranſaction ; and yet an intereſt is gained for the whyle 
of that lime, upon money not actually advanced, Suppoſe 
on diſcounting a bill a banker gives his cheque made hu abe 
on demand; every one conſiders it as cath, becauic it my 
be converted into cath directly; yet it may happen that the 
money may not be demanded for any given length of time, 
I am niclined to think that the jury conſidered the {+ thut, 
days bills as caſh ; and there is a great deal to be faid for |, 
It is true that they may be diſcounted by a holder, and ſo tie 
taker of them may be charge] with double imereſt, but h 


may alſo circulate through the country up to the mom 0! 


their falling due as caſh, and may paſs to all effect ch 
poſes as ſuch, and though I do not think it fit for me to [ty 
that ſuch bills are always to be conſidered as c:ih, because 
an ill ule might be made of it, yet I cannot ſay that tie 
dict in this view of it was improper in this caſe, My op!- 
nion being, that the real tranſaction was juſt the ſ:m- as 't 
the whole ſum had been told down, and then a part had been 
returned for biils drawn to ſuit the borrower's convenience. 
for the purpoſe of remitting the money to Londim; I rev:1t, 
that I cannot agree that in uſury, more than in any other 
caſe, the whole tranſaction is not to be taken together: . 
it is not to be analyzed and reduced to all the parts of winch 
it is compoſed, and to all the concluſions of fact, Which 
fairly reſult from the whole of the evidence; and chat the 


Jaw does not ariſe from a fact fo conſidered. Wherher more 


than 5 per cent. be intentionally taken for the loan and tet. 
bearance of money, is the queſtion of fact to be decided by 
the jury. If it be proved that a bill is difcourted, party i 
caſh, and partly in bills upon London, payable of courie at 
a future day; this is but evidence to prove the fact in quel: 
tion, and may or may not prove that fact according to te 


explinaticns which may be given. If more than 5 per cent. 


was gained by the tranſaction, the exc. ts according to Cit- 
cumitances might be uſurious, or might ariſe from a part 9! 
the tranſaQtion collateral to the mere loan; lawful in its ba- 
ture, and extremely convenient to lie other party; neither 
unjuſt or oppreflive ; contrary neither to the letter nor tog 
ſpirit of the ſtature, Nor do think there is any danger i 


this d Ctrine. The tranſaction is always betore a jul F. E 


for them to ſ y whether it is a device, or a falt agreement ON 
good conſide ration; whether if there be any overpiu's teh 
the 5 per cent. tak n for diſcount, it is properiy retereb.e 
ſome lawful cullateral conſideration, or not; if i be 

referable, we {hould do the groſiclt injultice, it nſtea:! ot 
diſtributing the tranſaction into the parts of which it 15 c. 
poted, we were by a ſtrict literal contiruction upon cvivence 


e 10 


to pronounce the contract to be what in ſubſtance 1t is 3» 
| | a CC | 


Uſurp. 


contract for mere loan and forbearance. On the whole of 
the caſe, I ſee no ſufficient ground to ſay that the verdict is 


wrong. L thought the tranſaction ſo far doubtful at the trial, 


hat I wiſhed the jury to conſider whether the giving theſe 
ils on Landon was not a mee cover for an uſurious con- 
nat, I ſaid thai if tne bil's were drawn ar a longer date 
man is uſual in the courſe of buſineſs, it ought to be con- 
{tued as a device. They were the beſt judges, and they 
thought there was no device : had they determined the other 
way, I ſhould not have quarrelled with their verdict ; but I 
think there is no ſufficient reaſon for granting a new trial. 
Hrarn, J. I am of the ſame opinon with my lord, and 
::nn0t therefore think this a cate in which we thould grant 
102w trial, Rook, J. I agree in opinion with my lord 
and my brother HEATH. Rule diſcharged. | 

A bona fide debt 1s not deftroyed by being mingled with an 
zurious contract relating to it, —This was an iſſue ſent from 
te court of Chancery, to try whether one James Purſer, at 
the ume he became a bankrupt, was or was not indebted to 
the plaintiff in any and hat ſum of money. The cauſe came 
on to be tried at the ſittings after Michaelmas term, at Guild- 
ball, before Lord Loughborough, when the jury found, that 
Purſer, at the time he became a bankrupt, was indebted to 
Gray in the ſum of 597/. and alſo in the tum of 685/, for 
malt, ſubject to the opinion of the Court upon the following 
caſe, The plaintiff, Gray, a malt factor, had ſupplied Puz/er, 
who carried on the buſineſs of a brewer, with large quan- 
ities of malt, and uſually drew upon him at tlie expiration of 
tree months from the delivery of each parcel of malt, for 
e amount; and Purſer accepted the bills, On the 28th of 
January, 1987, Purſer owed Gray 1125). for malt delivered 
and bills accepted, tome of which were then due, and the 
remainder nearly due. Gray at this time demanded pay- 
ment, and upon Purſer's requeſting further indulgence, and 
propoſing to pay the principal and intereſt by inftalments 
wihin a period of fourtcen months, Gray inftifted upon a 
12d ſum of. 15cl. being added to the debt, declaring he 
would have nothing to do with interelt, and if the propoſal 
was refuted, he would inſiſt on immediate pavment. Purſer 


icordiugly, on the goth of January, accepted five bills of 


exchange of tie dates and amounts following, viz. one dated 
zee January, payable at two months, for 160¼. another bill 
the ſame date for 2807. at five months, another of, the 
ame date at eight months for 262/. another of the fame date 
it twelve months for 275. and another bill of the ſame date 
it tourteen months for 298]. ; amounting together to 12754. 
Whicly bills, at Gray's inftance, were alſo indorted by Purſer's 
Wit ho was ſuppoſed to have a ſeparate property. The 
wo frſt of the bills, amounting together to 440/. were after- 
wards 


Gray v. Fowler 
et al. aſügnees of 
Purſer, a bank. 
rupt, Tr. Ter, 
30 Geo. 3. C. B. 
I en. Black. 462. 


E n — a * „ — — = — — a . * 
Le! — af 33 " r - — 4 2 7 * bn Re REA.” * — o_ 8 
1/4 $6&p a SS — r tant 2 - 7 » - * 
8 ** 8 2 A * * as of ** * * we 5 
— ä ” « 8 


n 


rern — 
"Py - 
* * 


— 


. 
1 
hi 
| 
5 
; 
| 
. 


5 
v4 
1 
14 
4 

44 
; | 
4 

. 
x 


2 
=, 


INOS 
I 


AS OIGng s” 4 7 


8 FS aac 1 


Sn n De 


CTT 


yay 47 


4 Col ann 5 4 
Rr rr 88 


005. 


n 


, 
33” 


3 n 


1 1 _ 2 3 * 
—— — trite 44 7 


* r 


 Uſury. 


wards paid by Purfer, about the time they became duc; aul 
Purſer became further indebted to Gray, for other quatities 
of malt fold aud delivered, in a fum of 5977. after the 3: 
of January. In the month of October, 1787, all deals; 
between them ceaſed, and Gray inſiſting on a better ſecurity 
for the debt then duc to him, agreed to accept an afſiznmey 
of ſome leaſehold premiſes, and ſome butts of beer. The 
deed of aſſignment was executed on the 2d of November, 
and the ſum, left in blank by the attorney who prepared it, 
was filled up at the time of the execution, as ſettled betweey 
Gray and Purſer themſelves, with the ſum of 1410). 46. 54, 
which was to be diſcharged, with intereſt at 5 per cent. but 
of the ſale of the things aſſigned. By which deed of athon- 
ment, Purſer covenanted with Gray to pay him the ſaid {un 
of 14160. 45. 7d. and intereſt on the days therein ſpecihe|, 
This ſum inſerted as the conſideration of the deed, ages 
with the ſum which would remain due on the bills accepted 
for 12751. and the further delivery of malt for 597/. after de- 


ducting for the bills paid 440/. except what, was deductel 


as the diſcount on the current bills not then due. Upon th; 


ſum contained in this aſſignment, Gray received on the 20 


February, 1789, three months? intereſt then due, at 5 fer cnt. 
as ſtipulated in the deed, In May, 1788, a commiſſiom ot 
bankruptcy iſſued againſt Purſer, the deſendants were choſen 
aſſignees, and by an action of trover againſt Gray, tried in 
the court of King's Bench, recovered the gouds and lea: 


compriſed in the aitignment of the 2d November, 1787, 2 he- 


tent act of bankruptcy having been committed by Pager 


long before the date of the deed. The queſtion for the opinie 


of the Court was, Whether the above ſum of 1410/. 4-. 76. 
or any part of it remained legally due; or whether the wiz? 
or any part of it was any way affected by the uſurious con- 
tract of the zoth January, 1787? The latter ſum of 685% 
being due for goods really delivered before the 30th January, 
1787, if the Court ſhould be of opinion that the ſaid ſun of 
685“ remained legally due, then the verdict to be entered tor! 
12824. being the amount of the ſaid ſeveral ſums of 597/. and 
685/. It the Court thould be of opinion that the faid ſum of 
6857. did not remain legally due, but that the ſum of 597% 
was legally due, then the verdit to be entered for 50%. 
only. But if the Court ſhould be of opinion that neither 
the ſaid ſum of 6857. nor the ſaid ſum of 597. remained le- 
gally due, then the verdict to be entered for the defendants. 
The Court were all clearly of opinion, that the fair debt tor 
the goods ſold ſtill ſubſiſted, vnimpeached by the ufurious 
tranſaction, and was not a, colourable pretence to Cover a 
real loan. Accordingly, judgment was ordered to be ef- 


tered for the plaintift, as to the two ſums found by = jury | 
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Before a party can entitle himſelf, by a civil action, to re- Fitzroy o. Gwil- 


lief from an uſurious contract, he muſt tender all the money 
really advanced. —T'his was trover for goods: at the trial 
i apocafed that the plaintiff had pawned goods of the 
value of about gel. to the defendant, who was a broker, 
ter which he advanced 25/. and was to receive nine 
guineas for the intereſt thereof for half a year: in order to 
{cure which a written agreement was entered into, the pur- 
poit of which was, that upon payment of 34/. gs, and in- 
tereſt thereon, the plaintiff was to have the goods returned 
(except in caſe of loſs or accident by fire). It appeared in 
evidence that a fire had happened, by wich the greater parc 
of the goods had been contumed, A demand of the re- 
majning part was afterwards made by the plaintiff, and g/. 
offered tor warehouſe-room, which being refuſed, the brought 
this action of trover, Lord MansFi1EiD being of opinion 
at the trial, that the parties were in pars delicto, and that the 
rule poticr eft conditio poſſidentis ought to pre» ail, nonſuited the 
plaintiff, It was atterwards moved to ſet aſide this nonſuit, 
and to have a new trial, upon the ground that the plaintiff 
was not particeps criminis, but that the uſury was wholly on 
he part of the defendant, and therefore the rule did not apply, 
0&#D PER CUR. This is an equitable action brought by 
the pluntifF in order to be relieved from an uſurious contract. 
dhe muſt come therefore with clean hands, according to the 
principle laid down in the cafe of Baſanguet and Daſhword (1), 
hat thoſe who ſeek equity muſt do equity, It was there 
ftermined that a court of equity would afford relief in ſuch 
caſes upon payment of principal and intereſt. A lender upon 
an uſurious contract is precluded from recovering any thin 
upon ſuch contract; but if the borrower ſeek relief, he 9 
tf. do what 1s right as between the parties. Here the plain- 
uf did not tender what had been actually advanced, and can- 
not therefore have the benefit of this equitable action. It is 
enough for the defendant to ſay that the goods were pawned 
by the plaintiff, This caſe is diſtinguiſhable from the caſe 
ot Atley and * Reynolds, 2 Strange, 915. Bull. N. P. 132. 
There the action was brought, not to avoid the contract, 
d recover the whole ſum paid, but only the ſurplus above 
lie legal intereſt, Per Cur. Rule refuſed, 


im, Ea, Ter. 
26 Geo. 3. B. R. 
1 Ter. Rah. 1 53. 


f one lends a ſum of 100. and takes 6. 56. for the intereft Loyd, 3 tun, 
Nereof for three months by way of advance, at the time of &c. v. Williams, 


ending, the penalty is that inſtant incurred, and the action 
nuſt be brought within a vear next after that time. — This 


Mic. Ter. 
12 Geo. 3. C. B. 
3 IWils. 250. 


vas an action of debt upon the ſtatute of uſury (12 Ann. flat. 2 Bl. Rep. 792. 


2 ch. 16.) for treble the value of the money lent upon an 


— — — 


=; Caf, in Eq. temp. Ld, Tulbet, 33, et vid. Vin, Abr. tit. Uſury, 
313. 


uſurious 
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vſurious contract; upon the general iſſue i! JeZe;, there was | Uh 
a verdict for the plaintiff, ſubject to the opinion ct hv im 
Court, upon the following caſe: « On the 31ſt day of fart 
„% March, 1769, one 7obn Hinchcliffe having occuſicn to fk 
F borrow Tool. applied to the defendant, Williams, to bo: 000 
„ iow the {ame of him; and thereupon it was corruptly by- 
& agreed bctween the defendant and the ſaid Hinchcliſe, that . 
& the defendant ſhould lend the ſaid Hincheeliſfe * Res IT 
& three monihs ; for which Hincheliqe was to pay him Gland any 
& 55, for intereſt by way of advance, which excegds the toil and 
“ rate of intereſt of 5/. per centum per annum. Aud ſuch ee 
agreement being made, the ſaid Hinchclife received ot the 10. 
% deiendant 1000. and immediately paid the detendant tate. ＋ 
* out the ſum of 6/. 5s. for interett by way of advance, an! T6n 
„gave the defendant his promiſſory note of hand for 1034 ys 
c dated, London, March 31ſt, 1769, payable to the deen 
& or order, three months after date, tor value received. at e 
* the faid Hinchcliſte at the ſame time depoſited in the hands lake 
„ of the defendanc ſeveral valuable cabinets, and other jap i Ie 
« ware, by way of collateral ſecurity, with power to {el ie 
c the ſame. That in purſuance of the faid power, tlie de- 
« fendant ſold one of the ſaid cabinets for 227. 4s. which Wl '*": 
having reduced the debt due on the ſaid note, the (ail iN i 
« Hinchclife, on the 10th day of Auguſt, 1760, gave the de- Jen 
« fendant another note of that date, for 78. 195. 8d. payable Ac 
« to the defendant, or order, to months after date, tor WI "+ 
„ value received, which was afterwards paid. That the v8 
« writ of capias ad reſpondendum in this cauſe was ſued our, WA 
& and ſerved upon the detendant, upon the 12th day of July, wi! 
% 1770, which was more than one year after the date of the Wi 
& firſt note (31ſt March, 1769), and more than one year at 
« after the payment of the ſaid 6/. 5s. as and for the inte- 
ce reſt; and more than one year after the expiration of WW" 
& the three months, for which time the money was bor- 153 
« rowed and lent as above ſtated; but the fervice of tie ms 
« writ was within one year after the total payment and dil- perl 
& charge of the ſaid firſt- mentioned note for 100/.” The e 
queſtion reſerved for the opinion of the Court was, Wiie- Or þ 
ther this action is brought and commenccd in due time, d 
within the 31 Eliz. c. 5. / 5. whereby it is (among other (hal 
things) enacted, „ That all ſuits upon any penal ſtatute (. nt 
« ccpi the ſtatutes of tiliage) the benefit whereof is I1m1:ic6 Tr 
« to the queen, her heirs, or {uccefſors, and to any otter Wl ©" 
c which thall profecute, {hall be ſued within one year nee Md 
& after the offence committed; and in default of ſuch pu- ny 
« ſuit, the tame ſhall be ſued for the queen, her heirs, . 
„ fſucceſſors, at any time within two years after that 1c Wy. * 
« ended?” AFTER TWO ARGUMENTS, Ld. Ch. J. Dr WW" 
GRE pronounced the opinion of the Court as wo C 

ury 2 


Uſury. 
Jury is money given for the uſe of money for any certain 
im and is called (at this day) the intereſt thereof; the 
-xling or letting out money at intereſt or upon uſury, be- 
re tat. 37 Hen. 8. c. 9. was againſt the canon law, the 
ommon la x, and the ſtatutes of this realm; it was forbidlen 
bythe laws cf King Alfred, Horne's Mirror, cap. 1. ſect. 3. 
gde igſura conviftus fuerit, omnes res ſras amittat. Cuſa 
trier de Normandy, cap. 20. Inter leges ſandti Edwardi. If 
ay one after his death had been found an uſurer, all his goods 
and chattels were forfeited to the king. Uſurarij omnes res, 


BY 


fre teſtatus frve inteſtatus deceſſe;it, domini regis ſunt. Glanvil. | 


6. 7. cap. 16. By the ſtat. of Merton, cap. 5. anno 1235, it 
„granted by the king, that from henceforth uſuries ſhall not 


un againſt any being within age. Lord Cote in 2 Inf. 89. 


ue, this ſtatute is expounded ro extend to the uſurious 
Ju; that were then in England: for at that time, and be- 
ne the conqueſt alſo, it was not lawful for Chriſtians to 
ke any uſury; and by this act it is manifeſt, that the uſury 
mended by the ſtatute was not uniawtul, for the uſury 
due before the death of the anceſtor is enacted to be paid, 
nd after the full age of the heir alſo; and no ufury was 
xrantted but by the Jes only. But by the fat. de udaiſino, 
10 VL. 1. anne 1290, ic is ordained and eſtabliſhed, that no 
Jag from henceforth thall take any uſury, 2 [n/?. 89, 506. 
and by many authorities and records it appears, that uſury 
ws unla yful- and puniſhable in all the reigns until the flat, 
H. 8. c. 9. which ſeems wonderful, as it appears, that be- 
Fen the goth year of Hen. 3. and the 2d year of Ed. 1. 
wich was not above ſeven years complete, there was paid into 
ae king's coffers four hundred and twenty thouſand pounds, 
and for the uſury of the Feaos, 3 Inft. 151. It appears by 
te hiſtory of Charles V. that in the year 1490, money was 
„nog ed at gol. per cent. in 1511 at 201. per cent. and in 
1530 uſury was fixed per Charles V. at 12/. per cent. Robert- 
* Hit. Spain. By the ſtat. 37 H. 8. c. 9. anno 1545, no 
wr, by way of any corrupt bargain, loan, exchange, 
cheriſance, ſhift, or intereſt, of any wares, or other things, 
by any other deceitful way, ſhall take in gains for the 
"rearing of one vear for his money or other thing that 
tall be due for the ſame wares, or other things, above 1o/. 
u the Tool. upon pain of forfeiting treble the value of the 
Tres, or other things ſold, impriſonment, fine, and ranſom, 
te king's pleaſure. There is no mention in this ſtatute: 
dad of the loan ot money; the offence intended to be pu- 
hed, feems io be the *© taking in gains for the forbeariag 
tone year for his money, or other thing that ſhall be due 
ur the fame wares or other things, above 100. in the 1007.” 
"15 not ſaid for money lent, or the uſe or intereſt of money 
em; ſo that it ſeems as if it was then {till penal to take any 
atrelt (e, en 5. per cent.) tor the loan of money. But by 

the 


* 


Uſury. 


the fat, 13 Elia. 6. 8. auno 370. fe. 3. all bonds, Ser 


made for payment of any principal, or money to be lent, or 
covenant to be performed upon, or for any uſury in lending, 
or doing of any thing againſt the ſtat. 37 H. 8. ch. 0. 
upon or by which loan or doing there ſhall be reſerved 6r 
taken above the rate of 1o/. for the 1ool. for one year, 
ſhall be utterly void. By the 21 Fac. I. c. 17. ann 1623, 
no perfon ſhall take for loan of monics, &c. above eight tor 
a hundred for one year. By 12 Car. 2. c. 13. anno 1660, 10 


perſon ſhall take for loan of monies, &c. above 6/. tor the 


forbearance of 1001. for a year. And by the 12 Ann. c. 16. 
anno 1713, entitled, An act to reduce the rate of intereſt, &c. 
itt, No perſon, upon any contract, ſhall take for loan of any 


monies, &c. above the value of 51. for the forbearance of 100). 


for a year. 2dly, All bonds and aſſurances for payment of 
any money to be lent upon uſury, whereupon there thall be 
reſerved or taken above five in the hundred, ſhall be voi, 
And, gdiy, Every perſon which ſhall receive, by means of 
any coriupt bargain, loan, exchange, chevifance, thiti, or 
intereſt, of any warcs, or other thing, or by any decentul 
way for the forbearing or giving day of payment for one 
year, for their money or other thing, above 5. for Toc!, for 


a year, ſhall forfeit the treble value of the monies and other 


things lent. To conlitute the offence for which the preſent atin 
is brought, to recover treble the value of the money lent, theſe three 
things muſt concur : FIRST, A contract between the p1ries; 
SECONDLY, Monies or other thing lent; THIRDLY, Above 
gl. per cent. per annum received by the lender for the torbearance. 
And whenever theſe three matters concur, then the offence 1s 
coinmitied; no time is mentioned with reſpect to payment 
of the principal money lent ; e principal money may never be 
paid, and yet the offence be committed ; upon the defendant's fe- 
ceiving 6l. 55. intereſt, by way of advance of 1001. for three 


months, he forfeited the principal by the ſtatute of Qucen 


Anne. And if Hinchcliffe, the borrower, had become a bai:k- 
rupt betore he had paid the remainder of the principal, ins 
defendant could not have come in as a bona fide creditor unter 
the commiſſion. At this day, every receipt of above 5. per 


cent. per annuin, intereſt, wou:d be an offence, for which an. 


action qui tam for treble che value of the money lent woul! 
lie; and no ſhift or conirivance whatever can take it out of 
the ſtatute of Queen Anne. In the preſent caſe it appe-!s 
there was a corrupt agiecment or contract for the Joan of 
tool. for three months, to be paid 6/. 5s. intereſt for the {ame 
by way of advance; that the ſum of 100/. was actually lent by 
the deiendant to Hiucheliſte, who received the whole 100! 
with one hand, and immediately paid the defendant 6“. 55. 
for the three monchs' intereſt, by way of advance, with the 
other hand: ſo that we are of opinion, the effence 26s £1 

| Plelej 
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uch committed on the 31]? of March, 1569, which was more 
on a near before the preſent action was brought, and therefore 
ie plaintiff cannot recover. Worley's caſe, Moor 644. thews, 
that taking the intereſt out of the principal, when it is at firſt 
avanced and lent, is uſurious, and contrary to the ſtatute, 
and 1 But. 20. upon an information on the 13 £#/:z. c. 8. 
for uſury, 8. P. We are alſo of opinion, that we are not 
anthoriſed in this caſe to interfere, with reſpect to the intereſt 
of the crown; my brother Blackftone (now abſent) has in- 
formed us, that he is of the ſame opinion. Judgment for the 
defendant. 
If a ſum of money is lent upon an agreement to pay legal Fiſher, 9 ram, 
'mereſt, and a premium over and above is paid when the See. Beaſley, 
money is advanced, ſuch premium not of itſelf excecding the bg Oh: 3. B. R. 
egal intereſt, the ſecurity is void, but the penalty is not in- 1 Doug, 231. 
curred till more than legal intereſt is actually received. 
This was an action of debt on the ſtatute of Queen Anne (1), 
for taking more than at the rate of 5 per cent. by the year, 
for the loan of money. The caſe was this: One Grinda/l 
had borrowed 100). of the defendant, for which he had given 
him a bond conditioned for the payment of the principal and 
intereſt, at the rate of 5/. per cent. at the end of ſix months. 
Fe allo paid two guineas to the defendant, 2s a premium, at 
the time when the money was advanced. At the end of the 
ix months the capital was repaid, and 2/. 10s. for intereſt. 
The action was brought within a year after the payment of 
the capital and intereſt, but more than a year after the two 
guineas were paid, and the money advanced. Lord MAns- 
?IELD, at the trial, was of opinion, that the uſury was com- 
pete, and the penalty incurred, when the premium was paid, 
and therefore nonſuited the plaintiff (2). A rule was after- 
wards obtained to ſhew cauſe why the nonſuit ſhould not 
de let aſide, and a new trial granted. After cauſe ſhewn, 
tne Court took time to conſider, and this day Lord Mars- 
FIELD delivered their opinion as follows. Lord Mans- 
HELD: It became material, in this caſe, to determine when 
tie uſury was complete. One fide contended, that it was 
o upon the payment of the premium, and J long inclined to 
dat opinion, becauſe it was paid eo nomine as above legal 
mereſt. But I am now fatisfied, as we all are, that the of- 
knce was not complete till the haif year's intereſt was re- 
telred. There are two branches of the ſtatute. Under the 
writ, every agreement, Contract, and ſecurity, for more than 


ꝓ——̃ñ DN 
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(1) 12 An. fl. 2. c. 16. ; 

(2) By ſtat. 31 Zliz. c. 5. .. 5. all t am actions upon any ſtatutz 
MXce or to be made (except the ſtatute of tilage), mall be brought 
within one year after the offence commid d. 5 
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legal intereſt, is void. Therefore the bond given to 1he de. 4 

fendant in this caſe was void. But under the ſecond, de I, 

penalty is incurred only by taking, accepting, and receiving « | 

more than legal intereſt. All the authorities lean this way, « | 

both ancient and modern. In Liyd . Williams, ante, mote 6 4 

than legal intereſt had been paid at firſt.— Rule abſolute, & 

Carliſle, qui tom If plaintiff declare upon a corrupt contract on the 21. « | 

7. Trears, December, 1774, giving day of payment to the 23d Decen be, . 

Mic. Ter. 5 1776; evidence of a co:itraft on the 23d December, 1574, 4 K 

e for two years is a fatal variance. Upon ſhewing cauſe why 1 0 

i the verdict found for the plaintiff in this caſe, upon the 5 

eleventh count, ſhould not he vacated, and inſtead thereof, a Wi « , 

verdict entered for the defendant, Lord Mansfield reported the « = 

caſc thortly as follows: This was an action upon the ſtatute 6 5. 

of uiury, 12 Ann. fat. 2. c. 16. The declaration conliſted A 

of a varicty of counts, and upon not guilty pleaded, the ju: vr WM « ;. 

found a verdict for the plaintiff The ſingle queſtion ariſe 1 0 

upon the laſt count, which ſtated, that upon a corrupt con— "= 

tract made on the 2 iſt December, 1774, the defendant rc. 9 

ceived 6. $5, upon the loan of = for giving day of « 4 

payment to the 23d December, 1776, The only witneſs 4 to 

who was called, pioved the contract to have been made on « fi 

the 23d December, 1774, and he ſaid, he underttood it to be or ve 

for two years. I thought this a variance, but reſez ved it tor owe 

the opinion of the Court. CGRIA. There is no colour 3 

for the plaintiff's recovering upon this count. The uturiors es 

contract mult be proved as laid: whereas the contract proved pe 

in this caſe is totally different from the contract {tated in be p 

the declaration.—Rule abſolute. | "MY 

gcott, qui ta», 79, A. by deed executed in London for ſecuring the repaymer' vio 

Breſt, Hil. Ter. of money lent to B. is appointed receiver of Þ.'s re'ts 18 hs 

5 1 Middleſex, with a pretended ſalary which enables him to . eule 

e tain ulurious intereſt ; he accordingly receives the rents 11 Gs 

Aliddleſex but ſettles the account in London, and there fats xcæis 

the balance upon which the uſurious intereſt is allowed; tne Con: 

offence is completed in Eondon, and the venue in a giv 72!” nore 

action for the penalty is properly laid there. —On the trial conſt 
| of an action for uſury, laid in Louilon, the plaintiff obtzines WM v6, 
a verdict on the fourteenth count of the declaration, lub- of the 
| je to the opinion of the Court on the following ca. ie pl 
The contract upon which the uſury aroſe was made, and ind it 
| the deed for ſecuring the money lent, was executed in London, (12:2; 
It was proved that the rents out of which the uſurious in- ent; 


tereſt was retained, and in the deduQtion from which the bury 
- uſury conſiſted, were received by the defendant in the county pears | 
of Middls/ex, under a clauſe in the deed hereafter ſet forth, uurio 
but the account, with the allowance to retain the ſums ulu- ns . 
riouſly taken, was ſettled by the plaintiff and the detendant WW. 


in London; and for the balance of thai account a dravght on Vo 
| | a banker, 
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2 banker, reſident in the county of Miduliſex, was given in 
London, and a receipt for ſuch balance was alto given in 
Lmdin. “ And whereas, in order the better to ſecure the 
« more regular and punCtual payment of the intereſt of the 


« {4;d principal ſum of 2000. hereby fecured, or intended ſo 


& to be, from time to time, as the ſame ſhall become due 
& and payable, it was agreed by and between the ſaid parties 
« here:'o, previous to the execution hereof, that the ſaid Bref 
che defendant) ſhould be in the receipt and perception ef 
6 the rents and profits of the ſaid eleven houſes, meſſuages, 
6 or tenements hereby aſſigned, and that he ſhould be ws. or 
« allowed as ſuch receiver the ſum of 40. a-year, by way 
& of commiſſion money for his trouble and loſs of time in 


« and about the collecting, receiving, and getting in the 


„ ſame; and that after payment, or retention, of ſuch com- 
© mition money, or allowance of 40. per annum, and of the 
« intereſt that ſhon'd from time to time grow dus to the ſaid 
& defendant, in reſpec of che principal monies aforefaid, it 
« was further agreed, tat the overplus 0! reſtdue of the 
groſs rents of the ſaid premiſes, after ſuch deduction and 
© allowance as aforeſaid, ſhould from time to time be paid 
& to the ſaid Alexander Scott (the plaintiff) or his aſſigns, for 
is own proper uſe and benetit,” Then followed a letter 
| or power of attorney from the plaintiff to the defendant, im- 
powering the latter, his executors, &c. to receive the rents of 
the morigaged premiſes, purſuant to the aforeſaid clauſe and 
zreement, and to appoint an attorney under him tor ſuch 
purpoſes. Then followed a covenant from the defenilant to 
he plaintiff, to pay over to him the balance of the rents after 
ſuch deductions and retentions as aforeſaid. THE QUEs- 
rox for the opinion of the Court was, Whether the action 


was laid in the proper county? And the defendant con- 
lended that the venue ſhould have been laid in Middleſex, be- 


cuſe the offence, which conſiſted in taking, accepting, and 
receiving uſurious intereſt, was committed there. AND PER 
Cram. This venue is laid very properly in London; and 
more ſo than if. it had been laid in Middleſex. In order to 
conſtitute uſury there muſt be an uſurious contract, and an 
turious taking. The uſurious taking is an eſfential ground 
af the action; it was fo in this cafe. It was competent to 
he plaintiff ro appoint the defendant receiver of the rents, 
ind if the defendant had merely receiyed the rents in that 
character, the tranſaction would have been perfectly inno- 
cent; ſo that the defendant would not have been guilty of 
llury if there had not been an uſurious taking. But it ap- 
rears from the caſe that not only the taking, but alſo the 
ulurious contract, was in London. For there the contract 
vas made by which the defendant was appointed the receiver 
the plaintiff's rents in Middleſe, and by which he was to 

OL. V. 3 A N pay 
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pay over the reſidue to the plaintiff; on his receiving the | 
money in Middleſex he went into London, and ſettled ar ats 
counts with the plaintiff there, and paid him over the be- 
lance. But the money was not uſurioully received by t. 


an it 


defendant till the account was ſettled, and he infiſted gn . * 
taining it fo his own ſatistaction under the agreement, Bu . 

even toppoling the foundation of this action to have ariſen n 4 
tuo counties, yet, where there are two facts which are nec:{. "f 
ſary to conllitute one offence, the plaintiff may ex ect a 
lay the venue in either, according to the caſe cited from 1 * 


Lv. Raymond, 172. However it is not neceſſary to gie 
any opinie upon that point, becauſe it ivems that in thi 


cale the uſury was not complete till the account was lettie 1 
—Polteca to che plaintiff, * 
To debt on bond the Court will permit the defendant to 75 15 
non eff faftum, n! uſury.—FoR PER CUR. The tu o ple 25 
no tmore inconfiſtent than many which are allo» ed tobe picace . 
ed together; as not guilty to an aſſault and a ip bie . 5 
tion; and probably the true 1caſon for oppoling this rv I 
was, to keep the atteſting, witneſs out of the way. Tha 1 
obſerved, that the court of Cominon Pleas only continued o * 
exerciſe an authority over applications for pleading ſerera = 
mitt-rs which had originally been the practice of the Kin Sg 
Bench a fo, in order 0 e an oppreſſive vic being mide « 10 
the liberty whit is given by the itatute 4 Atin. c. 16. 4. (1). 8 
In an action on a bill of exchange, if there is a plea © f at oy 
uſurious agreement, and tht the bill was given in conte- ho 
quence of iuch agreement, the plaintiff may traverſe the ca- | 
rupt agreement, and conclude with a verihcation.— This uss * 
an action upon a bill of exchange for 85/. payable 50 days "We 
date, agaiuſt the aceepto! Ph lea, That it had been Cori; Mol 
and agaiiit the form of the ſtatute, agreed, on the a5thot a nil 
tober, between one Sie and one Rebinſen, and the detend. tt 
ant, that Scauden and Robinſon ſhould lend to the defendail by 
8o/. and thovid forbear and” give day of payment thercot 40 "W 
the defendant from thencetill the 2oth af December, and "5 
that for ſuch forbearance he thouid pay 580. That after, and I! 77 
purſuance of the agreement, on the 25th of October, ey 14, 
advanced the 80/. and that for the ſecuring that fun a 1 19 "I 
5. it was afterwards (viz. on ihe iſt of November, bel 
the day of the date of the bili) further corruptly, &. 2970 "RO 
berwcen them, that Suden and Robinſan thouid diaw 4 | bi 5 
8 — — the 0 
(1) See 1 San, 298, 299. But in Steele and vhers v. © 3 Ur. bars = 2 
nes, 247. where not . and a general releaſe were allowed to 1% 5 
pleaded togethe „ 4 8 was given by the Court which app! tes 0 thel Wis 
principal caſe, viz. that the ſecond plea could not be given in evidence ; pleadir 
under the general iſſue ; and with this agrees Shaw Exe 48 the col 
vol. II. p. 454. 5 B”;ce y 


tor 


Uſurp. 


fir 85. payable fifty days after the date to the plaintiffs; that, 
n fact, they did, after making the laſt-mentioned agreement, 
auc in purſuance thereof, and for the purpoſes aforeſaid, 
aw ſuch bill, and that ſuch bill ſo drawn was the identical 
ill in the declaration mentioned; that the 5/. ſo agreed to be 
civen, and fo reſerved and made payable, exceeded the rate of 
ber cent. for one year, contrary to the ſtatute; by means 
of which premiſes, and by force of the ſtatute, the faid bill 
was wholly void, and of no force or effect in law.—Re- 
#tlication (alter a general proteſtation that the plea was in- 
lufcient) : That the bill was drawn by Sozudem and Robinſons 
and delivered to the plaintiffs, for a good and valuable con- 
ideration, without this; that it was corruptly, and againſt the 
tum of the ſtatute in ſuch caſe made and provided, agreed 
by 1nd between the ſaid Suden and Rabinſan, and the de- 
Fade nt, in manner and form as the defendant had alleged, 
„and this the plaintiffs are ready to verify, wherefore, &c.“ 
—S$pccial demurrer ; For that, inaſmuch as the ſaid traverſe in 
tic laid replication contained denies the whole ſubſtance of 
ile plea of the defendant, as to the ſaid promiſes and under- 
ang, no indv.cement to the fame was neceſſary ; neverthe- 
the plaintiffs have, by an unneceſſary and ſuperfluous in- 
ducement tw ſuch traverſe, rendered a concluſion of the ſaid 
p:cation with a veritic:tion to the Court neceſſary (1); 

whereas the faid replication (had the inducement to the ſaid 
Tzverſe been omitted) might and onght to have concluded to 
te country, and the ſaid plaintilfs have thereby calculated 
ne replication for the introduction of an unneceflary and 
'x2tious length of proceedings; and alſo for that the in- 
Wcement to the traverſe, containing no new matter, is, in 
elf. immaterial, ſuperfluous, and unneceſſary, and tends to 
poleity in pleading; and for that the ſaid replication is in 
ar bus other reſpects uncertain, inſufficient, and informal. 
Lord MANSFIELD. This point is ſettled by the caſe of 
boyham v. Matthews, 2 Strange, 871. where the expreſs de- 
emination was, that, where the ſtatute of uſury is pleated, 
and the plaintifF replies, that the ſecurity was given for a Juſt 
ſebt, and traverſes the corrupt agreement, a concluſion to the 
country is bad. WILLESs and ASHHURST, Juſtices, of the 


— 7 — — 


— — — 


1) Tf the ſpecial traverſe had, in truth, denied the whole matter of 
wwe Pa, it might haye concluded to the country, notwithſtanding the 
"vtory inducement, and the formal words, “ ai,, bc.” The 
urary, indeed, is ſtated to have been ſaid by the Court in Baynham v. 
„des. But vide Harb v. Davies (1 S %. 4.) and Robiſon v. 
Kaen (1 Burr. 317. ), where this point came directly in quettion, on the 
ratings to the thirteenth count of tü e declaration, and the concluſion to 
| *: country, though ſpecially demurred to, was held good. Hide fubra, 
ev, Whitaker, vol. IV. p. 762. c 
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ſame opinion, BULLER, J. There is a diſtinction which 
runs through all the caſes. It is this: When the whole . 
the matter of the plea is denied in the replication, it muſ 
conclude to the country; but when a particular fact allegcd 
in the plea is ſelected and denied, then the replication muß 
conclude with an averment. Let us examine this replica- 
tion by that rule. This plea conſiſts of two diſtinct alk ga- 
tions: 1. That there was a corrupt agreement. 2. That tic 


bill was given in conſideration of that corrupt agreement, ag 
The replication denies only one of thoſe facts, viz. Ihat n 
there was ſuch a corrupt agreement. Therefore, according an 
to the rule, the concluſion here was proper. If the pon: Wi © 
were new, much might be ſaid on the other fide; but tie ex 
principle is ſettled ; and the caſe of Baynbam v. Matiheru; i: c01 
directly in point, and has been confirmed by many fubir- We 


quent deciſions ; particularly by Clark v. Glaſs, 1 Burr. 319. po; 
cited in Rebinſon v. Raley, 1 Burr. 317. and Sandford v. Ri 0 
gers, in the Common Pleas, 2 M iſſ. 113. In the caſe of Boy: Inf 
v. M hita ber, vol. IV. 762, ſupra, the whole plea was denied, are 


viz, that the bond was given for eaſe and favour.—Judg- col 
ment for the plaintiffs. | que 
The borrower of money was held to be a competent wit- cep 
neſs, to prove both the uſurious contract and the payment of 2 þ 
the money.—This was a motion for a new trial, in an action Wi © * 
for an uſurious contract, becauſe Benjamin Abrahams, ſaid to unn 
be an incompetent witneſs, was examined, and his evidence cau 
left to the jury. It was a qui tam action upon the ſtatute gon 
againſt uſury. All the counts charged © that the defendant | as 
ce took, accepted, and received from Benjamin Abraham, the chat 
« ſum of ſo much, by way of corrupt bargain and loan, for non 
i his forbearing and giving time of payment from ſuch a day play 
cc to ſuch a day, of the ſum actually lem.“ There was no do 
count as to any bond, aſſurance, or contract, whereupon, 0! alt 
whereby, uſury was reſerved or taken. At the trial, Benfanun aol 
Abrahams was examined for the plaintiff; ard ſwore that h!“ 
defendant was a pawnbroker ; that he borrowed from 1e ende 
defendant ſeveral ſums of money (ſpecifying the times an ulur 
ſums) upon pawns (ſpecifying them and their value), which = 
were alwavs more than donble the value of the money ad- een 
vanced. He ſwore to his having redeemcd the pawns (e- **! 
cifying the times), and that the defendant, before he would beiti 
re- deliver the pawns, took and infifted upon the ſums men- bunt 
tioned in the declaration, over and above the principal; wg 055 
the witneſs paid together with the principal, and receive . 
back his pawns. He proved no bond or aſſurance or contract Wl © m 
for uſury, at the time of the loan; or for repaying the * 45 
U 


ney : nor was any additional ſecurity neceſſary; becauſe ſi | 1 
pawn, which was double the value of the debt, was the 


tecurity, and was ſufficient to pay it unleſs redeemed, He ws 
CIC:2 


Uſury. 


ro examined; and after he had given his whole evidence, 
he was objected to as incompetent (from what he had him- 


TO 
* af ſaid, without any evidence whatſoever on the part of the 
excd lfendant), becauſe the repayment of the money lent was 
nuſt not proved by ſomebody elſe. Lord MANSFIELD, Ch. |. 
ica- lu ſtrictneſs, the objection came too late; after he had been 
ga- {yorn in chief, examined, and croſs- examined. The ſtrict- 
the neſs of law, in this 1efpect, is very wife, and ought to be 
ent, achered to; for the relaxation may be abuſed, — mult al- 
"hat ways occaſion waſte of time. But I did not take it upon this 
line bor of the objection's coming too late.” I conſidered the 
Hint objection as if it had been regularly made before he was 
tie examined in chief, and as if the whole of his evidence had 
come out upon the woire dire: and in giving our opinion now, 


bir we conſider it upon the mere merits of the objection, ſup- 
poling it duly and regularly made. There is no caſe relative 


310. WF 

N.. o the borrower's competence to be a witneſs upon a penal 

Jones information againſt the uſurer, wherein either the pleadings 

ied, are ſtated, or the facts of the caſe (tated, or any argument by 

g- counſel or the bench reported. There is no caſe where the 
queſtion ever came before any court in Weſiminſter- hall, ex- 

ith cept in Smith's caſe, Tr. 8 Fac. 1. in C. B. upon a trial at bar. 


tot 2 Rel. Abr. 685. title © Trial,“ letter G. pl. 2. Co. Lit. 6. 
ion and many other. books. Two reaſons are there given for 
uuverfally rejecting the teſtimony of the borrower: 1ſt, Be- 
cauſe it is to be preſumed really his own cauſe, and that the 
nominal plaintiff is ſer up colourably by him. 2dly, Becauſe 


ute 

ant would enable him to avoid his own ſecurities, and diſ- 
the charge himſelf of the money borrowed. The firſt reaſon is 
for now totally exploded ; for he is not now preſumed to be the 
lay plaintiff in the cauſe. As to the ſecond, the propotition laid 
* down is too large. For there may be uſury which cannot 


afet the debt, or avoid the contract. The clauſe that 
avoids the contract is, where the contract is for more han five 
rr cent, But if a contract be for only fve per cent. and the 
ner afterwards take more, he is liable to be proſecute for 
vary and to pay the penalty, though it does not avoid the 
contract. And where it would affect the debt, it may have 


ich 

ad- Deen paid, Leng's caſe, Sir T. Raym. 191. Ali the other caics 
be- ae looſe notes of ſavings, or opimons at i prius; general aſ- 
vid lertions, general inferences, without particulars, Without ar- 
en- gument, without conſideration, without any tate of plead- 
ich ins or facts. This queſtion having now come before the 
red -ourt, it is neceſſary to conſider it with accuracy and pre- 
act cilon. The objection to the competence of the witneſs can 
10- only be ſupported by arguing either © that the event of this 
ich © penal proſecution in favour of the plaintiff will avoid the 


: bond aſſurance or contract of the witneſs, and diſcharge 
lum from the debt ; or, © that this cauſe turns upon tue 
3A 3 « ſame 
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& ſame points and tranſactions, which, if proved in another 
4 cauſe, would avoid the ſame.” The foundation fails in | 


botl: propoſitions; and the conſequence would not follow i: 
the laſt, if the premiſes were true. No contract or aſſurance 
appears here tor uſury, or ſo much as to repay the money, 

And if there was, the recovery of the penalty upon this it- 
formation would not affect the contract. The judgment in 
this action could not he given in evidence in an aQion for 
the debt; though the validity of the contract d. nog upon 

the ſame grounds as the information. That might indecd le 
a prejudice, influence, or bias upon the mind of the itte, 
and go to his credit; but not an actual intereſt, to go to his 
1 This diſtinction has not been tulncently at 
tended to, at u, prius: the caſes are contradictory; and it is 


impoffible to reconcile them. The great deference to 1.4 | 
Chief Juſtice Hull's opinion inade the cafe of The Kin v. 
Whiting, 1 Sal. 283. to be followed for fore time: u,. 


Lord Hardwicke implicitly followed it in that of The e King 


v. Nunez, P. q G. 2. 2 Stra. 1043. At that time, there 


were many caſes both ways; a itring of both ſorts (ati 
amongſt the reſt, Nall's caſe, in Hardres 331, 332.0 mat in 
“ forgery, perjury, or uſury, the party grieved thall not be 
« admitted as a witneſs, becauſe he may receive a <onſe- 


« quential advantage from the verdict;'” and Parris's cate, | 


in 1 Ventrig 49. where ſuch a witneſs was admitted), none 


of which caſes were conſidered or looked into. But ſince 


the caſe of 1/bitin and the caſe of Nunez, there has bien 
great light thrown upon the diſtinction between intereſt, 


which affects the competence of a-witneſs; and Influen: | 


which goes only to his credit. There have been, the ary 


ments and judgment in the caſe of Rex v. Bray, mayor of 


fan 445 where Lord Herdwicke ſhook the authority of Ke: 


We wing; which he there, in effect, contradicts (though I 


Sh guarded decency of expreſſion), ee - his 
having before followed it in the cafe of Nunez (1). 120 
came the caſe of 7% Faft-Tndia Company v. Goflen. th n 

was alſo a caſe of Baihe v. Wilfm (about the proot of a 
will), before the delegates who were equaliy divided; 
« Whether the ob; ection ſhould go to the Competence 0! 
*& credit of the only witneſs who proved a cadicil, tub ſequs nt 
«* to a ſecond will, fetting up again the firlt will;“ and 
therefore no ſentence Was given. "Ther FeUPON a con 1 
of adjuncts iſſued; a majoricy of whom (Mr. Juftice Den 

fon being on 0) held, that it only went to the credit : * 


— 
ä — ̃ —-— ee 


5 9 o SES 7 
(10 Lord Hurdwichs's words were (a3 Burrows took them in he Pt 
ef that cale was irrietly examined, I believe it would appear tat tt 


& obꝛection in that caſe weut rarker 0 the credit than to t! 
66 tency of the witneſs,” 


* entf 
{entence 


the ( ompe- 8 
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fntence was given for the firſt will. Upon a petition for a 


commiſſion to review, it was fully argued : and Ld. Hardwicke, 
on 15th January, 1744, gave a ſolemn opinion with the ma- 
jority of the adjuncts, © that the witneſs having adminiſtered 
under the firſt will as agent to the executor, or as executor 
* {- fon tort, and being liable to actions, the objection went 
only to the credit, not to the competency.” The ſolemn 
dicuſhon in theſe three caſes drew the line between intereſt, 
which goes to the competence ; and influence, which goes to 
the credit; more clearly than had before been underſtood. It 
e{abliſhed a rule, + that where the matter was doubtful, the 
& objection ſhould go to the credit.“ It eſtabliſhed, & that 
the queſtion in a criminal proſecution being the ſame with 
da civil cauſe, in which the witneſs was intereſted, went 
„generally to the credit; uulefs the judgment in the proſe- 
* cution where he was a witneſs could be given in evidence 
«in the cauſe where he was intereſted.”” I ſay, & generally”? 
becauſe all rules of evidence admit of exceptions). After 
theſe caſes, in that of Rex v. Broughton, in 1745, 2 Str. 1229. 
Lord Chief Juſtice Lee over-ruled the three caſes of Rex v. 
Viting, I Salk. 283. Rex v. Nunez, 2 Str. 1043. and Rex v. 
Li, 2 Str. 1104. which opinion of his has been followed 
lnce, and approved. There has been a remarkable caſe 
ince I left the bar, in Trinity term, 32 and 33 Geo 2. Bartlett 
. Pickerſgill, The defendant bought an eitate for the pla in- 
ut; there was no writing, nor was any part of the money 
pad by the plaintiff, The defendant articled in his own 
dame, and refuſed to convey ; and by his anſwer denied any 
truſt, Parol evidence was rejected: and the bill was dif- 
miſſed. The defendant was afterwards indicted for p-rjury ; 
tied at York, and convicted upon evidence of the plaintiff, 
cnarmed by circumſtances and the defendant's declarations. 
The defendant then petitioned for a ſupplemental bill in na- 
ure of a bill of review, ſtating this conviction : but the pe- 
tion was diſmiſſed, becauſe the conviction was not evi- 
lence, 22d November, 1762. This reaſoning ſhews, too, 
tit if it was neceſſary, the witneſs was competent to be 
ieard, as to the debt being paid : the recovery could not be evi- 
tence, What he ſwore could not be evidence in an action 
jr the debt. There is no danger of perjury, from hearing 
im. The defendant may produce the ſecurity, and falſify 
in. If (as here) it is the caſe of a pawn, the witaeſs 
would {wear againſt his own intereſt to ſay untruly, © the 
debt was paid, and the pledge returned.“ But, either way, 
tte debt is paid: for, unleſs the pledge be redeemed, it is a 
ſalsfaction. Suppoſe aà witneſs produces a bond, or note, 
„ mortgage cancelled—Suppoſe he produces a receipt 
there can be no danger in hearing him; for the jury are 
wt bound to believe him. That depends on circumſtances 
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Smith, qui tam, 
7. Prager, 

Mic. ler. 

37 Gco. 3. BR. 
7 Ter. Ref. Go. 


Ulurn. 


which may contradict or ſipport bis teſtimony. But if it he 
neceſſory to prove payment, and the party is not to be heard 
as a witneſs to prove ch payment, the ſtatute would be as 
etteClually rep led as it the borrower could never be a wit. 
neſs at all; tur they never would ſuficr any body elſe to be 
privy to the payment, delivering up, or cancelling the fe- 
curities. But to go further, all objections to the competence 
of the witneſs mult ejther be proved, or drawn from him 
upon a wire dire; or to take it in the utmoſt latitude, upon 


his examination. Here was no proof of any objection, or of 


any debt remaining. The witneſs ſwore, © that he ſhoud 


© neither gain nor loſe by the event of the cauſe” in every 


ſhape in which the queſtion could be put: and he thews it, by 
giving an account of the debt being paid. He ſwore, upon 
a voire dire, & that it was paid,” Had the defendant pro- 
duced a ſecurity, or proved the pledge to be remaining in his 
cuſtody, it would have been a different conſideration, * Whe- 
„ ther the witnels, who was a borrower of the money, 
© could be examined to contradict this.“ But when the 
whole ground of the objection comes from himſelf only, 
what he ſays muſt be taken together, as he ſays it: and then 
the debt is paid. In every light, we are all of opi ion © that, 
«© under all the circumſtances of this caſe, Benjamin Abra- 
% hams was a competent witneſs :”” and conſequently the 
rule ovght to be diſcharged.,—-Rule diſcharged. - 

In an action for uſury {he borrower of the money is a com- 
petent witneſs to prove the whole cafe. On the trial of an 
action for uſury, Bromer, the borrower, who had before the 
trial become a bankrupt, and had not obtained his certificate, 
was called as a wiiwneſs, and proved the whole tranſaQtion. 
AND IT WAS OBJECTED, that he was not a competent wit- 
neſs on the ground of intereſt; but Lord KEnvo, Ch. J. 
over-ruled the objection, and the plaintiff 5!1aincd a verdict, 
A rule having been obtained, calling vi le plaintiff to ſnew 
caul: why the vert thould not be let aſide, and a vw trial 
had on this ground; ail cauſe ſhewn, Lord KEN VON, Ch. 
J. The caſe of Bent v. Baker (ante, vol. III. p. 397) laid down 
u Clear and certain rule, by which I have ever ſince endea- 
voufed to regulate my opinion in cauſes coming before me at 
niſt prius. The rule there laid down was, that no objefion could 
be male to the competency of a witneſs upon the ground of interejt, 
wileſs he were di rey intereſted in the event of the ſuit, er could 
avail hiſs If of the verdie? in tio cauſe, fo as to give it in evidence 
on any future occaſign in ſuppart of his own interejl, We are now 
called upon to review car deciion; ud ine cate of Abra- 
hams v. Bunn, has beeu cited. Ihe report of the latter 
in Burrows is a Veiy full one; but I have a AIS. note of 
it ſomeching fuicr, Lord Mansfield there ſtated the great 
doubt and contradiction which had long prevailed in by 

| ca 


Uſvry. 


taſes upon the diſtinction between objections which 
went to the competency and ſuch as went to the credit 
anly of a witneſs. That the Courts had long been miſled 
by the authority of Lord Holt, in deciding the caſe of The 
King v. Whiting, Salk. 283. where upon an indictment for 
cheat in obtaining a perſon's ſubſcriptions to a note of 
199]. inſtead of 51. he rejected the evidence of the maker of 
the note; becauſe, if the defendant were convicted, Lord 
V ſaid the verdict would be ſure to be heard of in an 
action on the note, to influence the jury. That this deciſion 
was followed by Lord Hardwicke in The King v. Nunez, 2 
gra. 1043, but that in The King v. Bray, Rep. Temp. Hardw. 
258. his lordſhip had an opportunity of reviewing his own 
opinion and that of Lord Holt, and was then ſatisfied that 
tie objection went only to the credit and not to the compe- 
tency of the witneſs; and that, as to hearing of the verdict, 


he, titting as a judge, could only hear of it judicially ; and 


if it could not be afterwards given in evidence for the wit- 
neſs, it was no objection to his competency. Lord x 
fell alſo obſerved, that ſince The King v. Whiting great light 
lad been thrown upon the ſubject by three decided caſes; 
thoſe of R. v. Bray, the Ea/t-India Company v. Goflen, and 


| Ziilze v. Wilſen, betore the delegates. And he laid it down 


38 a rule that the objection to a witneſs on the ground of fu- 
ture intereſt only went to his credit, unleſs the judgment 
ould be given in evidence for him in any other ſuit, Now 
hat was the very point decided in Bent v. Baker ; and there- 
fre theauthority of that caſe ſtands fully confirmed. Upon the 
authority therefore of all theſe caſes I am clearly of opinion 
that Bromer was a competent witneſs in this caſe; and that 
e objeCtion to the ſituation in which he ſtood went only to 


us credit, of which the jury alone were to judge. 'The other 
Judges afſenting.—Rule diſcharged. | 
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In a qui tam action on che ſtatute of uſury againſt the Matters, Tui tam, 
Hue of a bankrupt, for taking uſurious intereſt on a Joan v. Drayton, 


of money to th; bankrupt before his bankruptcy, the bank- Ea. Ter, 


. 5 - 28 Geo. 3. B. R. 
'upt is not a competent witneſs to prove the offence of his Te. Rep. 496. 


aiznee, if he has not obtained his certificate, or repaid the 
money; notwithſtanding he is ready to releaſe to his aſſignees 
al benefit which may ariſe from the diſcharge of this debt in 
particular, or from the increaſe of the fund by the deduction 
0 1, and all claim to allowance and ſurplus in general; and 


| withitar ding the aſſignee has proved his demand for the 


noney lent under the commiſſion.—FoR, PER CUR. the 
ceſendant may prove his debt under the commiſſion for the 
try purpoſe of preventing a certificate, which is no objection 


b his bringing an action at law, and arreſting the bankrupt 


for the whole debt. 1 


FIT: 
Babe, qui tam, 


2. Parker, 
Mic. Ter. 


Ulurn. 


In an action for the penalty of the ſtatute 12 Aur. c. 16. 
the declaration ſtated a ſpecific ſum of money to have been 


30 Ge. 3. C. B. lent (in which the uſury conſiſted) ; but the evidence was, 
Ian. Bact. 283. that the loan was part in money, and the reſt in goods of a 


knonn value, winch the party receiving the loan agreed to 
take as cath: and this was held good evidence to ſup— 
port the declaration.—On the trial of an action agaiilt 
the defendant, for the penalty of the ſtat. 12 Ann. fat. 2. . 
16. againſt ujury, a verdict was found for the plaintiff, The 
declaration ſtated, that on the 16th of May, 1788, Sehe 
Romer drew two bills of exchange on William Keule, one 
for 46/. payable one month after date, the other fer 45, 
payab.e two months after date; and that the bills wass 
accented by Keaze. The count on which the verdict was 
taken was. as follows, viz, © That it was corruptly, an! 


againſt the form of the ſtatute in ſuch caſe made and h } 


vided, ©* agieed by, and between the ſaid Romer and the c- 
« fendant, that the defendant ſhould lend to the ſaid Royer 
* another ſum of money, to wii, 86/. gs. and ſhould forbear, 
© and give day of payment of the ſame, from the time of lending 
until the money mentioned in two certain other bills of ex- 


2 2 


change, reſpectively bearing date the 16th of May, in the 


year laſt aforeſaid,” before then drawn by the faid Romer, 
upon the ſaid William, and by kim ſeverally accepted tor 
payment, to the order of the ſaid Romer for two certain fun 
of money therein expreſſed, to wit, the ſum of 46/- «t ore 
month after date of the ſad bills, and the ſum of 45/. at two 
months after d.te, ſhould become due and payable : and that 
the detendant, for the forbearance aud giving day of payment 


2 


of tlie aid 861. 95. for the ſaid time laſt aforeſaid, ſhould nate 


another ſum of 47, 115. and that the ſaid Romer, for ſecu rm 
the payment as well of the ſaid 800. gs. ſo lent as laſt atoie- 


ſaid, as the ſaid 4/. 115. and for the forbearance and giving 


day of payment of the fame as laſt aforeſaid, ſhould in- 
dorſe the ſaid two laſt-mentioned bills of exchange, and de. 
Iver the ſame ſo indorfed to the defendant: and the plainutt 


ES f & 8 a 
who ſues as aforeſaid further ſays, that in purſuance of the 


Sos 3 3 
ſa id lait- mentioned corrupt contract, the defendan!, after inc 


making thereof, to wit, on the ſaid 17th day of May, 1788, 
at Londen, &c. did lend to the faid Romer the ſaid laſt- men- 


* tioned ſum of 80. gs. and did then and there forbear aud 


give time of payment of the ſame from thence, und the 
© money mentioned in the faid two laſt-mentioned bills 0! 
* exchange ſeverally became due and payable :* and the tale 


Romer, for ſecuring to the defendant payment as weli ot e 


ſaid ſum of 867. gs. io lent as laſt aforeſaid, as the ſaid 44 317 


for the forbearance and giving day of payment of the lame i I 


aforeſaid, did then and there, to wit, on ſaid 17th day f} 


* ay, 5 
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May, in the year laſt aforeſaid, at London, Sc. indorſe the 
{id two laſt-mentioned bills of exchange, and thereby ap- 
point the contents thereof to be paid to the defendant ; and 
en and there delivered the ſame ſo indorſed to the defend- 
ant; and the plaintiff, who ſues as aforeſaid, further ſays, that 
the defendant, under and by means of ſaid laſt- mentioned 
corrupt contract, ſo made as laſt aforeſaid, after the making 
thereof, to wit, on 179th May, in the year laſt aforeſaid, at 
Lndin, &c. had took, accepted, and received the ſaid laſt- 
mentioned ſum of 44. 11s. for the ſaid forbearance and giv- 
ng day of payment, of the ſaid laſt- mentioned ſum of 867. gs. 
for the time laſt aforeſaid and in manner aforeſaid ; which 
laid ſum of 44. 115. ſo bad, taken, accepted, and received by 
the defendant as lait aforeſaid, for the forbearance and giving 
lay of payment of the ſaid laſt- mentioned ſum of 86/. gs. as 
lat aforeſaid for the reſpective times laſt aforeſaid, exceeds 
the rate of 5/. for the torbearance of 1oo/. for a year, &c.” 
at the trial the uſury was clearly proved, as it appearetl that 
upon application to the defendant to diſcount the bills, he 
retuſed to do it unleſs it, were done * as gold,” to which R5- 
ner, who had been a jeweller, conſented, and received in diſ- 
count 86“. 9s. which ſum was paid in money, bills, and old 
old, part or which was a gold tooth-pick caſe, which Ro- 
mer faid he believed was valued between him and the de- 
tendant at eight guineas, but whatever the ſum was, he took 
the tooth-pick caſe as cath, and immediately melted it down. 
A rule was obtained to thew cauſe, why the verdict ſhould 
not be ſet afide, and a new trial granted, on the ground that 
there was a variance; the count being, that the defendant 
ent to Romer 861. gs. but the evidence proving that part of 
le ſum was taken in goods. PER CURIAM. Here both 


}a!ties enter into a contract for a loan of 8. gs. in the exe- 


dun of which, by mutual conſent, a piece of gold is ac- 
cexted as part of that ſum. Suppoſe Parker had brought an 
action againſt Romer for 86/. gs. as money lent, would it 
ure been competent to Romer to have ſaid, © Y ou never lent 
ne ſo much money, goods were part of it?“ the anſwer to 
at would have been, © You have agreed to take it, not as 
500 ds, but as money ; you may make the goods repreſent 
noacy as well as money repreſent goods.” Parker delivers 
s piece of gold not as a commoduy to be ſold, but as a 
ung of fpecihc value, as an aliquot part of the money; and 
Kaner ſo takes it; then, with reſpect to him, this is to be 
ken as conſtituting ſo much of that common meaſure of 
value of the commodity, It is making the commodity 
delt ſtand in the piace of the thing which conſtitutes the 
ue. No ſtreſs can be laid on the commodity being gold. 
for if any other commodity of leſs eaſy fale had been fo 
"Umated, the caſe would have been preciſely the fame, The 

contract 
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contract was, ©& I muſt have 4/. 11s. for the forbearance ot h 
861. 9. only for two months :” that is the contract; and when v 
Romer comes to take the money, he ſays, © I received a tooth. i 
pick caſe, and I received ſome bills, I cannot tell what, but 0 
I took it all as caſh; I took it as caſh, and I immediotely h 
converted it into caſh, by putting it into a crucible; I con- U 
verted it into that which, if carried to the mint, would have 1 


been made into guineas.” This neither increaſed, nor zl. 


ened the —_— diſcharged. | a 

Cook v. Jones, Upon a rule to ſhew cauſe why the judgment entered 1 
Hil. Ter. vp on a warrantſof attorney, given by the defendant in this g 
=. 


5 BR caſe, ould not be ſet aſide, and why the proceedings on the 

| feire e. ſhould not be ſtayed, upon this ground; that tlie 

conſideration upon which the warrant of attorney had been 

obtained, was corrupt and uſurious. The Court interfered, 
and ordered the rule to be enlarged, and AN 1S$UE was d- 

. rected to try whether the contract upon which the warrant e 

attorney was given, wwas uſurious. For, PER LD. MANSF1ELD, 

The defendant can plead nothing in bar of the ſcire ſacias, 

which he might have pleaded to the original action. The 

judgment in this caſe is a judgment confeſſed on a warrant 

of attorney; ſo that the party had no opportunity of plead- 

ing: and is without relief unleſs the Court interpoſes. 

-Edmonſon v, In this caſe, on a motion for a rule to ſhew cauſe why 2 

Popkin, Ea. Ter. warrant of attorney given to ſecure an uſurious loan, and the 

py 8 judgment entered up thereon, ſhould not be ſet aſide, and why 
* 2 bill of exchange given by the defendant for the purpoſe of 
procuring his releaſe out of execution on the judgment, {hould 

not be ordered to be delivered up: on the authority of Machin 

v. Delaval, Barnes 52. 3d edit. it was urged, as to the latter 

= | part of the rule, that taking ſuch a bill of exchange was a 

=: contempt of the Court. Bur THE CouRT thought that 

the rule ought to be confined to the warrant of attorney and 
judgment, as they were not to decide the queſtion of uſury | 

1 in a ſummary way : and that they would not have interfere! 

th at all, but in order that the queſtion of uſury might be 
| . rried, which would be ſhut out if the judgment were allow:® Wl ©! 
to ſtand. Accordingly a rule nr for Luis aſide the warrant | 
of aitorney, and judgment, was granted, and aferwards made 4 
abſolute. = = 2 
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The King v. N a commitment as a rogue and vagabond, for leaving , 0 
Joſeph Hall, his wite and children to be maintained by his pariſh, it | 
ao was objected on behalf of the defendant, who was brought up 


Geo. 3. B.R. ; 
3 by babeas corpus: Iſt. That he was not convicted: — | 


* 
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he ought to have been. 2d. It is not alleged, © That his 
wite and children were chargeable to the parith.”” 3d. He 
th. 5 not committed for any limited time; but © till he ihall be 
diicharged according to the laws and cuſtoms of this realm.“ 


= And Lord MANSFIELD obſerved, that the 2d and 3d objec- 

n- tions were ſufficient to invalidate the commitment. — The 

ive man was diſcharged. ; 

ff. | One convicted of playing at bowls, is not puniſhable as Rex _ Clarke, 
a dilorderly perſon. —This was a conviction upon ſtat. 33 14 Ces 3. E R. 

red Hen. S. c. 9. ſect. 10. in effect as follows: —“ Be it remem- Can. 25, 

his « bered that on, &c. Samuel Powey and Stephen Bulling of, 

the « &, came before me William Codrington, one, &c. and 

lie gave me to underſtand and be informed that Thomas Clarke 

en « of, &c. labourer, on the 16th of Auguſt, 1773, did uſe 

ed and play at a certain unlawful game with bowls and pins, 


(i. WHT © called bowlruſhing, with divers liege fubje&ts of our ſaid 
of „lord the king, and did then and there obtain and receive 

Wy © divers ſums of money of the ſaid ſubjects playing at the 
& {aid game, againſt the form of the ſtatutes in that caſe, &c. 


as 
he * and againſt the pe:ce, &c. and pray that the faid Thomas 
int * Clarke may be convicted of the ſaid offence: Whereupon 
id. « afterwards, on the 8th of September, 1773, the ſaid Tho- 
mas Clarke being apprehended and brought before me, &c, 
_— * to anſwer to the ſaid charge, &c. the ſaid Thomas Clarke 
he „is alked by me, if he can ſay any thing for himſelf, why 
by & he, the ſaid Thomas Clarke, ſhould not be convicted of 
of Wl © the premiſſes above charged upon him, &c. and thereupon 
d the ſaid Tm Clarke, of his own accord, fully acknow- 
In edges the premiiſes, &c. to be true as charged, and does 
er not ihew to me any ſufficient cauſe why he ſhould not be 
2 * convicted thereof. Whereupon all and ſingular the pre- 
at 6 miles, &c. being conſidered, and due deliberation being 
nd * thereunto had, b do adjudge and determine that the ſaid 
y mas Clarke is guilty of the premiſſes, &c. and that the 
ed © laid Thomas Clarke is therefore an idle and diforderly per- 
be * fon, and is alſo therefore a rogue and vagabond, within 
2d * the true intent and meaning of the ſtatutes in that caſe 
nt made and provided. Aud the faid Thomas Clarke is accords * 
de Wl © ingly by me convicted of the offence charged upon him 


© in and by the ſaid information, and of being an idle and 
* diſorderly perſon, and a rogue and vagabond, in form afore- 
© ſaid: and I do hereby adjudge and order that the ſaid Tho- 
mas Clarke be therefore committed to the houſe of cor- 
* rection, there to remain for the ſpace of one month, be- 
© ing a le(s time than until the next general quarter-ſefhons 
* of the peace ; or until the ſaid Thomas Clarke ſhall find 
* ſuficient ſureties to be bound in recognizance to appear 
* detore the next quarter-ſeſſions, and for his good beha-- 
viour in the mean time CuUrla. This conviction is a 
jumble 
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jumble and confuſion of charges and puniſhments, It i; 
conviction for playing at bowls, and the puniſhment ingiged 
is impriſonment as being an idle and diforderly perſon, Ihe 
ſtat. 33 H. 8. c. 9. ef. 16. lays a penalty of 205. on every 
labourer, &c. playing at bowls out of CHriſtmas. The pu. 
nithment therefore is clearly not under this ſtatute. Ths 


ſtat. 17 Geo. 2. c. 8. ſect. 2. deſcribes four kinds of idle and 


diſorderly perſons: and being an explanatory act, we cannur 
go out of it. Now bowling is notan offence within any of 
theſe deſcriptions; confequeitiy the defendant is not puniſh- 
able as an idle and diſorderly perfon : but the punithment i; 
under this latter ſtatute. Theref:re we are all clearly ct 
opinion that the conviction ought to be quathed. 

A commitment on the vagrant act, 17 G. 2. c. 5. muſt be 
a commitment in execution, and is therefore bad unleſs it b- 
preceded by a conviction, he d: ferdant being broug!i 9 
by havers corpus, it appeared that he had been commuted t 
the houſe ot correction in AZiddleſex under the following 


wariant:—#* Receive into your cuttody the body of Franc; | 


* 


Rhodes herew ich ſent you, brought before me J. Spiller, ess 
one of his Majeſty's juſtices of the peace, &c. by J. Arm 


ſtrong, conſtable, and charged before me the ſaid juſtice, 


upon che oath of Mary Green, for being a rogue and vaga— 
bond within the intent and meaning of an act, intituled, &c. 
£17 Geo. 2.] for that the ſaid Vrancis Rhodes, on the 250 
of March laſt, at, &c. did unlawfully uſe a certain fub!!: 
craſt to deceive and impoſe ueon the faid Mary Green, by 
pictending to tell the fortune of the laid Mary Green and lift 
huſband Fames Green, and did then and there {otetel even 
which thould happen to and concern her hufband an 
Green, contrary to the ſtature, &c. him the ſaid Franc 
Rhodes therefore ſafely keep in your cultody until the n. * 


general ſeſſions of the peace to be holden for the ſaid counts, 


then and there to be further dealt with according to law 


and for fo doing, &c.” It was moved to diſcharge the de- 


fendant out of cuſtody, on the ground that the warrant © 
commitment which purported to be a conviction vas void. 


inaſwuch as he was only charged with, but not convicted 


ot, the offence of which he was accuſed. PER CURIAM. 
This act of parliament is fo inaccurately drawn that 1t 15 


extremely difficult to underſtand it. But it has been ad- 


mitted, and very properly too, that a conviction mutt 
precede a commitment in execution, therefore this com. 
mitment is abſolutely void, and the party cannot be caliec 
upon to give bail. Although the act does not lay in ex- 
preſs terms that the party accuſed muſt be convicted pre- 
vious to his commitment, yet, conſidering the whole ſtatute 
together, that muſt be the conſtruction of it, The judg— 
ment of the magiſtrate is a partial puniſhment. The com- 


mitment 
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14 

11 mitment by him is in execution of his ſentence, and not by — 
Jed way of ſafe cuſtody for a future trial. If the party accuſed | 

[he be committed for a limited time to expire before che ſeſſions, 4 

I they of courſe can exerciſe no judgment upon it; if the com- = 

is mitment be till the next ſeſſions, they may, if they ſee fit, by 
1 adudge a further impriſonment. But in neither caſe is it a 

45 commitment for trial. This cherefore being a commitment | 

* 1, execution, there ought to have been a previous conviction; l 

; of tor want of which the party is entitled to be diſcharged. — x 


ih Rule diſcharged. | | a 
| So in this caſe, the defendant having been committed to The King v. T. 


: priſon by the following warrant ſigned by a magiſtrate !— = S AK. | | 
> «* Receive into your cuſtody the body of T. Cooper, brought 6 Ter. Rep. 509. | 
be betore me V. H. &c. charged before me the ſaid juſtice on z 
. the oath of V. Benſon, maltſter, for running aruay before the i! 
1 expiration of the ſeaſon for which he was hired, com—P : 
15 o his contract, as well as againft the ſtatute (1) in that caſe | 
7 made and provided; and him ſafely keep in your cuſtody for {| 
hs one month, &c.”— was brought into court by virtue of 2 '1 
5 tabeas corpus. And Lord Kenvon, Ch. J. ſaich that this | 
* could not be diſtinguithed from the cafe of the King gainſt 4 

i Rhges, and therefore that the defendant muſt be diſcharged 

1 a cuſtody. 

Ke A commitment in execution of a rogue and vagabond, Tre ws | 

1 der the 23 Geo. 3. c. 88. which extends the provitions of bh Geo. 3. B.R- | 

Sal ie general vagrant act of the 17 Geo. 2. c. 5. 0 ©« perſons 8 Jer. Rep. 26. 1 
br * apprehended, having upon them any pick- lock, &c. with ; 

het © an intent felonioufly to break and enter any dwelling-houle, | 
Be: Kc.“ muſt ſtite that the defendant was apprehended with | 

ens Dos | 

* ' implements of houſe-breaking upon him at the time of 

by: ch apprehenhon ; and if the commitment does not contain | 

* Inch ſtatement, the otfender will be diſcharged if brought up 4 

aths 'y wit of habeas corpus. 

IE [ | 

* Cendor and Gendee. 

t 0 | 

dich FN Trover for a cak of indigo, upon a rule to ſhew cauſe OO 1 

Cted a zd others, aſſig- 


wiv a new trial thou'd not be granted; tlie facts, as they nees of Allen, 
AI. appeared upon the repyvit of che judge, were as follows: Ea. Ter. 
14 Geo, 3. B. R. 


it 1$ 

ad | ; = Cr. 61. 
0 : (1) The ſtan ne 6 Geo. 3. c. 28. / 3. enacts that if any artificer, &c. 
mutt bail contract with any perſon fur any time, and ſhall abſent himſelf 
QM- "Mm his ſervice before the time of his contract ſhall be completed, any 
alled lite, Kc. on complaint made on oath by the perſon with whom ſuch 
ex- mer, &c. ſhall have ſo contracted, may ue his warrant for the appre- 

: ding of every ſuch artificer, &c. and examine 1ato the nature of the 
pre- cmplaint; and if it ſhall appear to ſuch juſtice that ſuch artificer, &c. 
atute ali not have fulfilled his contract, &c. ſuch juſtice may commit ſuch 
udg- prion to the houſe of correction for any time not exceeding three 
om- mentis nor leſs than one month, 
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Uendor and Uendee. 


That one Alln, previous to his becoming inſolvent, lad or: 


dered a ſmall caſk of indigo of the plaintiff, who, in conſe. | 


quence of ſuch order, ſent him a caſk containing about 
2007. by the waggon. Allen, np0n receiving notice from 
the plaintiff of the indigo being upon the road, ſent a letter, 
complaining that the quantity was more than he could take, 


The aniwer to which was, that his order had been complied 
with, and that the plaintiff never ſent lefs, and would expect 


to be paid for it within four m nths. Alen (till objecled to tlic 
you of the indigo, and alſ 10 the time of credit; but in a 


ſubſequent letter all objections were removed, by the offer 
of one Smith to take all the indigo of the plaintiff at a cer- 


tain price, to which the plaintiff conſented. Subſequent to 
this, and after the arrival of the indigo in the waggon, Allen 
made an aſſignment of all his effects for the benefit of his 
creditors, but refuſed to aſſign the indigo, ſaying it would 
injure the plaintiff. THE QuUEsTION was, „ Whether, 
under theſe circumſtances, the indigo was the property of 
Allen or of the plaintiff? The jury found a verdict for the 
plaintiff, damages 111/. Lord MAN SsFTIELI D enquired, whe- 
ther the indigo, after artival, remained in the hands of the 
carrier till the diſpute between the plaintiff and Allen was 
ſettled? Upon its being anſwered in the affirmative, and 


that the aſſignees, the day after the aſſignment, had prevail d 


on the carrier to deliver the goods to them; Lord Mavs- 
FIELD ſaid, I think it was a great indulgence in the judge 
to give you leave to move for a new trial without coſts, 


This is a diſpute about a parcel of indigo; and -—_ the 
e it, 


perſon to whom it was originally ſent, refuſes to ta 

becauſe the quantity is too great: he next objects to the 
ſhortneſs of the credit given; and finds fault both witi the 
quality and the price. But at laſt he ſends word to the 
vendor that he has met with a perſon who will purchaſe the 
indigo of the plaintiff in his ſtead, at a certain price; to 


which price the vendor in anſwer agrees. Subſequery to 


this, the defendants apply to Allen for an aſſignment of his 
effeAs for the benefit of all his creditors z and being apprited 
of the diſpute relative to the indigo, requeſt him to afign 


that amongſt his other effects. This Allen poſitively refules | 


to do, ſaying, he would ſooner rob on the highway, for 
that he had never accepted it. After this declaration, the 
aſhgnees, with full rotice that it was not Allen's properts, 
bribe the carrier to deliver the indigo to them, and now whit 


they are entitled to it, as claiming under Allen, though lic | 
has renounced all claim or right to it whatſoever. I really | 


never ſaw a caſe ſo void of pretence or law; and am ex- 
tremely ſorry that leave was given to make the motion with- 
out colts. The three other judges concurred. —Rule dil 
charged. 
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Of A contract of ſale may be reſcinded by the conſent of the smith and an- 
ne. endor and vendee before the rights of other perſons are con- _— ” 
out N cerned. But where the vendee wiſhed to return the goods, * z. B. R. 
on ad the vendor inſtituted an attachment to attach the goods 5 Ter. Rep. 402 
ter, n the hands of a packer as the property of the vendee, it 

ike, ras conſidered as an election by the vendor not to reſcind the 

lied atract; and the vendee having afterwards become a bank- 

e, it was held that the vendor could not recover the goods 

tic WM om the packer in trover.— On the trial of this action of 

in a rover for ſeveral pieces of callico, THE QUESTION was, 

ter N Whether the goods were the property of the plaintiffs, or 


der- irmed a part of the effects of J. Dexwhurſt a bankrupt, and 
110 v ſuch veſted in his aſſignees? and the following caie was 
len WW: creed for the opinion of this Court. J. Deroburſt had 
dis de houſe of trade in Auſtin Friars, where his buſinels was 
ul unducted by Hill his clerk, and another houſe of trade at 
ber, WW N-17rb, u here he himſelf reſided, and conducted his 
ot WMWivineſs. - Both in London and at New York his butineſs was 
tne armed on under the firm of J. Dewhurſt and Co. but he 
The- a no partner. The goods in queſt:on were ſold by the 
the baintiffs to J. Deæuburſt through the intervention of Hill his 
Was erk, on the 3d and 5th of May, 1792, and were delivered 
and an ttoſe days at the houſe in Auſtin Friars, London, and were 
il d terwards tent by Dewhurſ?*s clerk to the defendant, to be 
NS Wicked, in order that they might be ſhipped to Dewhurf at 
e Vor. On the gth of April, 1792, Dewhur/? wrote a 
oſts. rer to Hill his clerk and manager, which was received by 
the in Lenden on the 18th of May, 1792; in which, after 
e , ing that he was ruined in conſequence of ſeveral failures, 
e added, If you have purchaſed any goods for my ac- 
count, or if any orders are given, let the perſons have 
* their goods back, and coumermand all orders.” Scott, 
of the plaintiffs, knew of the contents of this letter on 
; 10 esch of May, 1792; but he had no idea that Hill could 
to elner him the goods back. On the 19th of May, 1792, 
i plaintiff Scott made an affidavit in the theritt's court, 
mim, of a debt of 25007. due from Dewhurf to the plain- 
gk "ts, as for goods ſold and delivered. Upon this affidavit an 


ules machment was iſſued out of the ſheriff's court on the 1gth 
for in May, 1792, and ſerved upon the defendant Field, in order 
the »atach the goods in queſtion, and all te other goods be- 
ing to Dewhurf, in the hands of the defendant ; but the 
it Naachment has not been proceeded in. Upon the action in 
lie bs ſheritf's court the plaintiffs alſo attached all the goods of 
ally D-whurft in the hands of Hill, and proceeded to a judgment 
ED? appraiſement in the laſt- mentioned attachment, and which 
ps ow remains in force; but from which the plaintiffs have 
ifs 


ned no benefit; the proceedings on ſuch attachment 
aug been ſtayed by injunction of the Court of Chancery. 
_ RY. | B | The 
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Uendor and Uendee, 


The goods in queſtion conſtituted part of the debt ſworn i; 


in the affidavit. On the 18th and 19th of May, 1792, feve. 
ral other attachments were made in the mayor's court and 
ſheriff's court, London, and ſerved upon the defendant br 
Dewhurſ?'s creditors, in order to attach the goods in queſtion 
and other goods which had been ſo fold to Dewhurfl, aud 
ſent to the defendant as his packer ; and the debt for which 
ſuch attachments were made exceeded in amount the value of 
all the goods in the hands of the defendant. On the 210 
of May, 1792, a meeting of Dewhurſi's creditors was con- 
vened by Hill his clerk, when the letter was laid before 
them. On the 23d of May, 1792, the plaintiffs demandeq 
the goods in queltion of the defendant ; and in conſequence 
of their not being delivered commenced the preſent action. 
Dewhurſt returned to England in October, 1792, and affig— 
nees of his effects were choſen under a commiſſion of bank- 
rupt, dated the 19th of January, 1793. PER Cura, 
When Dezuburſt, the bankrupt, diſcovered his real fituation, 
he acted as hecame an honeſt man: and it were to be wiſhed 
that that, which he intended to do, could now be complied 
with ; but the intereſts of other perſons intervene, the general 
maſs of his creditors. The goods were delivered to Hill a 
the agent of Dewhurf, and treated by Hill as Dewhurſi's 
property. In the former caſe of Salte v. Field (ante, vol. Il, 
p- 150) the Court went as far as they could to aſſiſt the ſeller, 
but there both the buyer and ſeller agreed to reſcind the con- 
tract before the bankruptcy. That caſe therefore, as well as 
that of Akin v. Barawick, 1 Str. 165. proceeded on the ground 
of a renunciation of the contract by all the parties concerned, 
But in this cafe that circumſtance, which differs it from the 
others, is wanting. On the 18th of May Dewbhur/7's letter 
was communicated to the plaintiffs, and his ſituation ex- 
plained to them, but they declined reſcinding the contract cl 
ſale, not indeed in words, but by an act incapable of being 
explained away; for on the next day they inſtituted a pro- 


ceeding in the ſheriff's court by attachment, in which they 


made an afhdavit that Deawhur/? was indebted to them for 
theſe goods, and they attached the goods as the propercy d 
the bankrupt; hen the offer was made to them by Dew 


Burſt, they might have reſcinded the contract, but they de- 


Moftyn v. Fabri- 
gas, Mic. Ter. 

15 Geo, 3. B. R. < 
Cowf, 176. 


clined doing it, and they treated it as a ſubſiſting contract 
they cannot therefore now inſiſt that it was reſcinded. 
Poſtea to the detendant, 


Uenue. 


LL actions of a 3 nature, that ariſe within tht 


Britiſh dominions abroad, may be laid as happening i" 
| | | an 
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an Englith county, and tried here in England; for where an 
action of treſpaſs, vi et armis, for an aſſault and falſe impriſon- 
ment was laid as done at Minorca, to wit, at London aforeſaid, 
in the pariſh of St. Mary le Bow, in the ward of Cheap, and an 
objection was taken, that as the cauſe of action aroſe abroad, 
jt coul not be tried here in England, the Court, after argu- 
ment and full conſideration, were clearly of opinion, not 
only againſt the objection, but that there did not appear a 
queſtion upon which the objection could ariſe : and Lord 


Munifield ſaid there was a formal, and a ſubſtantial diſtinction, 


25 to the locality of trial-. I itate them as different things: 
—the ſabſtantial diſtinction is, when the proceeding is in rem, 
and when the effect of the judgment cannot be had, if it is 
laid in a wrong place. That is the caſe of all ejectments, 
where poſſeſſion is to be delivered by the ſheriff of the county; 
and as trials in England are in particular counties, the offi- 
cers are county of 

have effect, if the action was not laid in the proper county. 
With regard to matters that ariſe out of the realm, there 


is a ſubſtantial diſtinction of locality too; for there are ſome - 


caſes that ariſe out of the realm, which ought not to be tried 
any-where but in the country where they ariſe ; as if two 
perſons fight in France, and both happening caſually to be 
here, one ſhould bring an action of aſſault againſt the other, 
it might be a dcoubt whether ſuch an action coul be main- 
tained here ; becauſe, though it is not a criminal proſecution, 
it muſt be laid to be againſt the peace of the king; but the 
breach of the peace is merely local, though the treſpaſs 
again the perſon is tranſitory : therefore, without giving any 
opinion, it might perhaps be triable only where both parties 
were at the time ſubjects. So it an action were brought 
relative to an eſtate in a foreign country, where the queſtion 
was a matter of title only, and not of damages, there might 
be a ſolid diſtinction * But there is likewiſe a 
firmal diſtinction which ariſes from the mode of trial: for 
trials in England being by jury, and the kingdom being di- 


vided into counties, and each county conſidered as a ſeparate ' 


diſtrict or principality, it is abſolutely neceſſary that there 
ſhould be ſome county where the action is brought in par- 
ticular, that there may be a proceſs to the ſheriff of chat 
county to bring a jury from thence to try it; this matter of 
firm goes to all caſes that ariſe abroad: but the law makes a 


vſtinetion between ?ranſitory actions and local actions; if the 


matter which is the cauſe of a tranſitory action ariles within 


the realm, it may be laid in any county, the place is not 


material; and if an impriſonment in Middleſex it may be 
laid in Surrey, and though proved to be done in Middleſex, 


the place not being material, it does not at all prevent the 


painitf recovering damages: the place of tranſitory ac- 
332 | tions 


cer, therefore the judgment could not 
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Uenue. 


tions is never material, except when by particular acts of 
parliament it is made fo; as in the caſe of churchwardeng 
and conſtables, and other caſes which require the action to 
be brought in the proper county. The parties if they chaoſe 


upon ſufficient ground have an opportunity of applying ro 


the Court in time to change the venue; but if they go to 


trial without it, that is no objection. So all aftims rf a | 


en e. nature that ariſe abroad, may be laid as happening in 
an Engliſh county: and there are occaſions whicu make it 
abſolutely ee to ſtate in the declaration that the cauſe 
of action really happened abroad, as in the cafe of ſpecia- 
ties where the date muſt be ſet forth, If the declaration 
ſtates a ſpecialty to have been made at I/eftminſler in Mid. 
dle, and upon producing the deed it bears date ar Bengal, 
the action is gone, becauſe it is ſuch a variance hetween the 
deed and the declaration as makes it appear to be a different 
inſtrument. If the true date or deſcription of the bond is not 
ſtated, it is a variance; but the law has in that caſe invented a 
fiction, and has ſaid, the party ſhall firſt ſet out the de'crip- 
tion truly, and then give a venue only for form, and for tic 
ſake of trial, by a videlicet in the county of Middleſex, or any 
other county; but no judge ever thought that when the 
declaration ſaid in Fort St. George, viz. in Cheap/ide, that the 
plaintiff meant it was in Cheapfide. It is a fiction of form; 
every country has its forms, which are invented for the further- 
ance of juſtice ; and it is a certain rule, that a fiction of law 
{hall never be contradicted, ſo as to defeat the end for which 
it was invented, but for every other purpoſe it may be con- 
tradicted: now the fiction invented in theſe caſes is barely for the 
mode of trial, to every other purpoſe therefore it ſhall be centra- 
dicted. but not for the purpoſe of ſaying the cauſe ſhall not be 
tried (1). The whole amounts to this, that where the action 
is ſubſtantially ſuch a one as the Court can hold plea of, as 
the mode of trial is by jury, and as the jury muſt be called 
together by proceſs ede to the ſheriff of the county; 


matter of form is added to the fiction, to ſay it is in that 


county, and then the whole of the enquity is, whether it !$ 
an action that ought to be maintained. But can it be doubted 
that actions may be maintained here, not only upon C N- 
tracts which follow the perſons, but for injuries done by 
ſubject to ſubject, eſpecially for injuries, where the „ hole 
that is prayed is a reparation iu damages, or ſatis faction 10 
be made by proceſs againſt the perſon or his effects, within 


h the juriſdiction of the Court: we know it is within every 


day's experience. In ſea batteries the plaintiff often lays the 
injury as done in the county of Middleſex, and then proves 


— — — 


2 


(1) His lordfhip here cited ſeveral caſes in ſupport of this doctrine. 
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to be done a thouſand leagues diſtant on the other ſide of the 
Atlantic. There are caſes of offences on the high ſeas where 
tis of neceſſity to lay in the declaration that it was done 
von the high ſeas, as the taking of a ſhip. In ſuch ac- 
nons it is neceſſary to ſtate in the declaration that the ſhip was 
nken or ſeized on the high ſeas, viz. in Cheapfide ; but it can- 
not be ſeriouſly contended that the judge and jury who try 
the cauſe, fancy the ſhip is ſailing in CHeagſide: no, the plain 
ſenſe of it is, that as an action lies in England for the ſhip 
which was taken on the high ſeas, 22 is named as a 
renue, which is ſaying no more than that the party prays the 
action may be tried in London; but it a party were at liberty 
o offer reaſons of fact contrary to the truth of the caſe 
lere would be no end of the embarraſſment, At the laſt ſit- 
ings there were two aCtions brought by Armenian mer- 
chants for aſſaults and treſpaſſes in the Eaſt Indies, and they 
we very ſtrong authorities, for the defendant was very ably 
afliſted, and by counſel who would have taken the objeCtion, 
they had thought it maintainable : the defendant would have 
been glad to make the objection, he would not have left it 
ba jury if he could have ſtopped them ſhort, and ſaid you 
ſhall not try the action at all. I have had ſome actions before 
ne, rather going further than theſe tranſitory actions; that 
1s, going to caſes which in England would be local actions. One 
vas an action brought againſt Capt. Gambier, who by order 
of Admiral Boſcazven had pulled down the houſes of ſome 
ſulers who ſuppiied the navy and ſailors with ſpirituous 
liquors, and whether the act was right or wrong, it was 
citainly done with a good intention on the part of the ad- 
niral, for the health of the ſailors was affected by frequent- 
nz them; they were pulled down: the captain was inatten- 
live enough to bring the ſutler over in his own ſhip, who 


would never have got to England otherwiſe ; and as ſoon as 


be came here he was adviſed that he ſhould bring an action 
i21nſt the captain; he brought his action, and one of the 
counts in the declaration was for pulling down the houſes. 
The objection was taken to the count for pulling down the 
louſes, and the caſe ot Skinner v. the Eaſt-India Company (1) 


Was 


——_——_ 


(1) The caſe of Mr, S4i/nxer was referred to the twelve judges from 
ie council-board, and was as follows: In the year 1657, when trade 
vis open to the Faft Indies, he poſſeſſed himſelf of a houſe and ware- 
louſe which he filled with goods at Jamby, and he purchaſed of = 
ung at Great Famby, the iſlands of Baretba. The agents of the Ea 

India Company afſuulird bis perſon, ſeized his warebouſe, carried aua his 
bal, and took and poſſeſſed themſelves of the iſlands of Baretha. Upon 
il1s caſe it was propounded to the judges by an order from the king in 


3 dated 12th April, 1665, whether Mr. Skinner „could have a 
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il relief in any ordinary court of l¹ ?” their opinion was * that i 
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was cited in ſuppoit of the objection. On the other ſide. they 
produced, from a manuſcript note, a caſe before Ld. Ci, |, 
Eyre, where he overeruled the objection !—and I over-ruled 
the objection upon this principle, namely, that he vepars- | 
tion here was perſonal, and for damages, and that otherwiſ 
there would be a failure of juſtice; for it was upon the coaſt of 
Nova Scotia, where there were no regular courts of judica- 
ture; but if there had been, Capt. Gambier might never go 
there again, and therefore the reaſon of locality in ſuch an 
action in England did not hold. I alſo recollect another 
cauſe that came on before me, which was the (abe 
of Admiral Palliſer: there the very giſt of the aClion was 
local; it was for deſtroying fiſhing-huts upon the Labrad WH: 
coaſt : after the treaty of Paris, the Canadians early in the Win: 
ſeaſon erected huts for fiſhing, and by that means got an al. Wy 
vantage, by beginning earlier, of the fiſhermen who cime Mee 
from England. It was anice queſtion upon the right of e Wit 
Canadians ; however the admiral, from general principles of WM ku 
policy, ordered theſe huts to be deſtroyed. "The exuſe weir | 
one great way. The defendant would have ſtopped it 001 WW nn 
at once, if he could have made ſuch an objection, but it was Wm 
not made; there are no local courts among the EHu 
Indians upon that part of the Labrador coalt, and therefore [ 
whatever injury had been done there by any of the kings WI ©: 
officers, would have been altogether without redreſs, if the ie 
objection of locality would have held. The confequence of WW "2 
that circumſtance ſhews, that where the reaſon fails, even it wh 
actions which in England would be local actions, yet it does nan 
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= | not hold to places beyond the ſeas within the king's dom!- / 
1 . 7% — . » * - 1 

4 nions. Admiral Palliſer's caſe went off upon a propoſai n t 
„ | of a reference, and ended by ay award. But as 0 zraviitory fx 
13 actions, there is not a colour of doubt but that every actian tit i 


is tranſitory may be laid in any county in England, though tr Wi © 
matter ariſes beyond the ſeas, and when it is abſolutely neceſ— the 


„ ſary to lay the truth of the caſe in the declaration, there isnt 
. fiction of law to aſſiſt you, and you ſhall not make uſe t 
* a 2 » 8 Va C 
bt the truth of the caſe againſt that fiction, but you may mat WI \ + 
be : uʒſe of it to every other purpoſe. | . 
5 Poulfon v. Mat- But treſpaſs will not lie in this country for entering a houe U 
„ 2 er al. in a Britiſh ſettlement in Anerica.— This was an action n 
18 il, Ter, 1 ns 5 ſe in C:nadd, Vt 
„ | 32 Geo, 3 BR. treſpafs for entering the plaintiff's dwelling-houte in Cana 1 
. 4 Ter. Rep. 503. 7 
B 5 2 > 2 » . a . N 1 Z 9 | 7 Hex 
1 Majefty"s. ordinary courts of Juſtice at Weſtminfler can give relief for tei * 
1 away and ſpoiling bis bi, govds, and fuers, and afſuulting and ab, g 
5 bis perſon, notwith/flanding the ſame was done beyond the feas; BUT THAT de 
. * as to 1be detaining and fein of the pouje and iflands, be 15 161 fed, Ea. 
by «Ht in any ordinary court of juſtice. x ule 
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42 x As it ſecms, becauſe it was a local action. 


* 

2 

— x -—_ 
2 


and | 


— 


- * 1 2 rn - x 
— A car = 
222 2 * 1 * 88 „ 


—— — 


þ 


they 


* 


I; 
Als fs 


ruled | 


Para- 
ruuiſe 


alt of 


dica. 
r g 
ch an 
other 

Caſe 
1 way 
radbr 
n the 
n ad- 
came 
of the 
les of 
Went 
(or! 
Was 
MAL 
core 
ing's 
f the 
ce of 
en in 
does 
omi. 
poſtal 
ſitary 
that 
h the 
ecel- 
18 4 
fe oj 


JAKC 


ouſe 
N 0! 


| that the cauſe of action arole wholly in N. an 


nd expelling him; the only queſtion was, Whether an ac- 
jon of treſpaſs could be brought in this country for tlie in- 
jm? Lord KENYoON at the trial was clearly of opinion 
at the cauſe of action was local, and nonſuited the plain- 
if, It was afterwards moved that the nonſuit might be ſet 
ade, on the ground that this was not an action to recover 
lhe land, but merely a perſonal action to recover a ſatisfac- 
ton in da mages which was tranſitory and might he tried here, 
ind it was compared to the cafe of Captain Gambier and the 
Va Scotia ſutlers mentioned in the laſt caſe. BuT Lord 
Kenyon, Ch. J. ſaid that the contrary had been held in a 

ale in the Common Pleas ; that where the action is on the 
realty, it 15 local. BULLER, J. The law has ſettled the diſ- 
inction between tranſitory and local actions, and an action 
ſuure clauſum fregit is local; we may try actions here which 
we in their nature tranſitory, though ariſing out of a tranſ- 
action abroad, but not ſuch as ate in their nature local.— 

Rule refuſed, 

Debt however is tranſitory and follows the perſon, and Holman v. John- 
my he recovered in England, let the contract of debt be 1 3 
made where it will, and the law allows a fiction for the Cow. _ 
like of expediting the remedy. Per Lord MansFiELD. | 

la an action for infringing a patent, the plaintiff cannot cameron. Gray, 
chunge the venue from Middleſeæ to any other county; for J.. _ r. 
+: . „ 35 Cco. 3. B. R. 
he plaintiff cannot make the proper and 1 affidavit 6 Ter. Reh. 363. 

not elſe- 
where, when it is maniteſt that the ſubſtratum of the action, 
mumely the patent, is at Weſtminſter. 

And it ſeems that the venue may be changed into JYales.— Waddington v. 
lu this caſe it was moved to change the venue from Middle- e wig elq. 
{x to Denbighſhire. ASTON, J. obſerved that it could not B. R. 
te removed into the next Engliſb county; becauſe the cauſe 4 Bur. 2450, 
of action did not ariſe there. Mr. Juſtice Deniſon, when at 
the bar, had in ſeveral caſes agreed io give material evidence 
n the J/e/ſh county. He ſaid he did not fee why it might 
not be changed into Wales: and in the caſe of Richards et ux. 

. Traherne, he mentioned the caſe of Sir Thomas Stradling 
i. Jergan, in Plowden 200. where the venue was laid at 
Lardiffe in Glamorganſhire ; and the venire facias was awarded 
"the theriff of Herefordſbire, the next adjoining county, to 
lummon a jury from the neignbourhood of Leominſter in 
Herefordſhire, which is in the viſne next adjoining to the town 
of Cardiffe. The reaſon why it cannot be changed into the 
next Engliſh county is (as it was there ſaid), © that the cauſe 
0 action did not ariſe in the county to which it is prayed to 
de changed,” Though the caſe of Richards. v. Traherne, 

Ea. Ter. 1755, was not determined, yet the arguments there 
ied were very ſtrong for changing the venue into a Welſh 

3B4 county 
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county T3 Tt is a great inconvenience not to be at liberty 
to change it into a Welſh county, but to be obliged to bring 


witneſſes to a great diſtance. Though Sir John Strange (2) 


made his rule abſolute, for changing the venue from / ond: 
to Carmarthen, on affidavit of ſervice, in the caſe of Tindal 
v. Gwynne; yet the Court would not have made ſuch a rule 
abſolute, if they had thought it a wrong one. And fix c 
ſeven caſes (3) were cited by Mr. Price, to prove & that was 
the conſtant practice is the court of Exchequer.” A rule 


was therefore granted to ſhew cauſe why this venue ſhould | 


not be changed from /77ddlefex to Denbighſhire, Lord Maxs- | 


FIELD, Ch. J. ſaid he did not at firſt ſee why the Court ſhoul 
refuſe to change it into the next Engliſh county; as the tam. 


reaſons ſcemed to hold for doing that, as for changing it | 
from one Engliſh county into another Engliſh county. But | 


Mr. Juſtice Deniſon had ſatisfied him that there was a good 
reaſon ſor 1efuling it, which is, that the form of the affidazit 
is fo religiouſly ſettled, that it cannot be departed from; 
and in the cafe of changing it to the next Eugliſb county, 
they cannot ſwear in chat form which is eſſentially requii.te 
on ſuch motions; namely, That the cauſe of action arole 
in the county into which it is prayed to change the venue, 
and not elſewhere, out of the ſaid county” (where it «as 
originally laid). Afterwards it was moved to make the rule 


abſolute upon an affidavit of ſervice; and there being no de- | 


fence, a rule was made abſolute. 
8 GIO It was moved to change the venue from Lenden to Car- 
Gwyn, Mic. Ter. murthenſbire; and Noble and Tyndal, 24 Geo. 2. in the Ex- 
e 3 chequer, and Coct/edge and Philips, Tr. 1 Ges. 3. and Mod. 
8 dington and Thellwall, Trin. 9 Geo. 3. both in the King's Bench, 
where ſnch a rule had been made, were cited. The reaſon 
for moving the venue into a Welf county and not ino 
the next adjoining Eugliſh countv, Stra. 1258. 1270. Ld. 
Raym. 1418. is, becauie the affidavit mult expreſs in what 
county, and not elſewhere out of ſuch county, the caule 
of action ariſes. After the venue is fo changed, it may Her 


be tried in the next adjoining Englith county : and therefore t 


— — 


(1) It was argued on Monday, 12th May, 1755, by Mr. Pric (or 
changing the venue from Middleſex to Glamorgan/re), and Mr. Hume 
Campbell and Mr, Afton againſt changing it. Ir was agreed that cales 
were both ways. The rule was enlarged : bur it never came on again, 
and the cauſe was afterwards tried at Hereford. 

(2) Trin. 1748, 21 and 22 G. 2. Price v. Griffiths, where the ſame pont 
was twice diſcuſſed, both at the bar and on the beuch; but it was ett t 
ſaſt undetermined. Sir John Strange there atteſted, that the Court webe 
appriſed of the rule he made abſolute in Tindale v. Groynne. 

3) Neablev. Tindal, M. 24 G. 2. Whitmore v. Gardiner, PF. 4 6. 2 
Clark v. Phillips, M. 8 G. 2. Perry v. Peaſe, Tr, 13 C. 2. Stent v. Uiuch 
. 22 G. 2. Heut v. Angel, M. 22 G. 2. 
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cannot be changed out of the adjoining Engliſb county into 
Valet. Stra. ibid. Rule abſolute, no cauſe being ſhewn. 

It was moved as of courſe to change the venue from Middle- 
ks to Montgomeryſhire, on the uſual affidavit, that the cauſe 
of action aroſe there. The Court, however, expreſſed conſi- 
{rable doubts, and only granted a rule to ſhew cauſe, which 
was argued upon the authority of the above caſe of Wad- 
fngton v. Thellauell, where a ſimilar rule was granted and 
made abſolute, but it was obſerved that there was no oppo- 
(tion. Afterwards the plaintiff undertook in this cale to 
gie material evidence in Middleſex, which rendered it un- 
neceſſary for the Court to determine the queſtion ({1).—The 
ule diſcharged. 
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Pritchard v. 
Pugh, Mic. Ter. 
20 Geo. 3. B. R. 
1 Doug. 262. 


In debt on bond, the Court upon the application of the Foſter. Taylor, 


#lendant will change the venue to the place where his de- 


ſence ariſes and the witneſſes reſide. Debt on bond; pleas, non 
i fagum ſolvit poſt diem ; and ufury. It was moved that 
e venue ſhould be changed from Londen to Lincoln, on the 
'round that the plaintiff's and the defendant's witneſſes lived 
in Lincelnſbire. On ſhewing cauſe it was obſerved, that it 
dus the invariable practice of the Court not to change the 
renue in the ſe actions, unleſs ſome ſpecial ground were laid; 
and that a ſuggeſtion that the w itneſſes lived in the country 
lad never been deemed a ſufficient reaſon to form an excep- 
ion to the general rule (2). But on the defendant's under- 
ting to give judgment as of Trinity term, and not to bring 
a writ ot error, THE CouRT 1aid, that when a ſerious 


— 6 3 — — 
(1) J. 22 Geo. z. in a cauſe of Jones v. Thomas, a rule was obtained 
by L to thew cauſe why the venue ſhould not be changed into Car- 
na tber; Fl. 24 Gro, 3. in Jones v. Rees, Le Blanc obtained a ſimi- 
hr rule, to change the venue into (Camorganſhire ;, and M. 25 Geo. 3. in 
„ans v. Williams, a like rule was obtained by Dovg/g:, for changing 
the venue to Breconſbire; but the firſt and laſt never came on again, and 
tht in Jones v. Rees was made abſolute without oppoſition. KP A 
wilar rule was aft:rwards obtained on the motion of Ca/decet in Hills 
7. Meredith, B. R T. 25 Geo. 3. 
| (2) Blair adminiſtratrix v. Moore, Tr. 21 C. 3. B. R. Debt on an 
wenture. Pleas, aon eſt fattum,and a ſet- off; ſuch an application was 
reuſed, In Pole v. Horrabin, M. 22 G. 3. B. R. Debt on bond. A 
motion was made to change the venue into Lanca/hire, on the ground 
nit the defence aroſe in Lancaſbire, with an offer to almit the execution 
** the bond; but the Court refuſed to grant the rule. So in Flecke v. 
Ge, E. 23 G. 3. B. R. which was a ſpecial action upon the caſe for 
du ung down the plaintiff's ſhip, Law moved to change the venue 
n Trk/bire to Syf/olk, alleging that the defendant's witneſſes lived in 
. It was anſwered on ſhewing cauſe that the plaintiff's witnefſe's 
dia Tork/orrey and Lord Mansfeld (aid, that the venue in ſuch act ions 
©4119 ve changed unlefs ſome ſpecial ground were laid; that che rea- 
0 alleged was not ſufficient, for that rhough it might be convenient to 
© 0:tcndant to try the cauſe in Suffolk, it was equally convenient io the 
nuf to try it in York/b:re, and that he had a right to lay the venue 
dete; and the rule was diſcharged. | 


defence 


Ea. Ter. 
27 Geo. 3. B. R. 


i Ter. Rep. 781. 
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defence was intended to be made, it was reaſonable to grant Rn 
ſuch an application on {ſimilar grounds.—Rule abſolute, | le 
Evans v. Weaver, This-was an action on a promiſſory note for 40/. in which 0 
Ea. Ter. kind of action the general rule is, that the defendant cannot (i 
25 RS change the venue. Per Curiam. The defendant only ſwears Ni 
| that he has a good defence, and that all his witneſſes live at 0 
Ludlow ; but he does not ſtate what are the grounds of his ca 
defence, nor whether he has one, two, or three witneſſes, it 
or how many. If he had a number of witneſſes all living th 
there, and he were io ſtate that on his affidavit, and ſhew |} of 
that a ſerious inconvenience would ariſe from bringing them fe 
up, it might induce the Court to deviate from the general te 
rule. But if the defendant ſhould have one witneſs only, the it 
Court would hardly change the venue on account of that on 
' one. It might be more expenſive to the plaintiff to carry WM 
„ down his witneſſes to Ludlow, than for the defendant to ſh 
48 bring up his to London. It will be cafy to ſtete the circum- ( 
"0 ſtances on an affidavit. Aiterwards a ſupplemental affidavit i! 
= was produced, lating that the defence on which the defend. tf 
9 ant intended to rely, was a ſet-off for money paid, lena U 
* had, and reccived, and account ſtated; that he had thfte fa 
43 witneſſes living at Ludlow, all of whom were eſſential to thi 
F eſtabliſh his defence; that it would be neceſſary to prove a to 
# judgment for 4/. gs. in the town-court of Eudlow {which re 
3) however the plaintiff offered to admit), and that this appli- ne 
i cation was not made for the purpoſe of delay. On which Wi |: 
bt the rule was made abſolute, the defendant conſenting to al- fn 
* low judgment to be entered up as of Trinity term, in caſe of an 
i a verdict for the plaintiff at the aſſizes. | al 
f Watt and another The Court will not change the venue in an action on a 00 
F v. Daniel, deed to the county where it was executed on the ground ot cat 
31 _—— ©, the defendant's witneſſes reſiding there, if from the plead- pe 
„ 15. & Bd 5. ings it does not appear neceſſary to produce many wit- pe 
. neſſes from that county, unleſs a queſtion be raiſed thut a Va 
13 fair trial cannot be expected there. —By indenture of the m: 
_ 21ſt of November, 1780, executed in the county of Cort- ca 
5 | wall, an agreement was entered into between the plaintitts ha 
. (the patentees of the new invented ſteam- engine) a tur 
bf tlie defendant's father (who was concerned in certail In 
2 Corniſh mines), that the latter ſhould erect five ſteam- | 
1 engines in Cornwall at his own expence, and pay the plan- 
7 titts a certain ſum of money monthly during the time he thould 
. work them. Theſe monthly ſums were regularly paid up te 
* the year 1793 · The preſent action of covenant was brought 
1 to recover the arrears from that time, amounting to beta cen 
5 eight and nine thouſand pounds. A rule nifi having been ob- 
IB tained on a former day for changing the venue from Londen 
* to Cornwall, on an affidavit that the defendant muſt incur 
i great expence in bringing up witneſſes from Cornwall, if the 
45 cauſe were tried in Londen, and that ſeveral perſons em- 
K ; 


mn « 
8 
—— 
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noyed in ſuperintending the mines would be compelled to 
ewe them at a great inconvenience to the defendant. On 
ewing cauſe an affidavit was relied on, ſtating that the pluin- 
ifs had reaſon to believe that a fair and impartial trial could 
not be had in the county of Cornwall, for that great preju- 
tice had ariſen there reſpecting the cauſe, in contequence of 
calumnies which had been circulated concerning the pla in- 
ifs, and that a ſubſcription had been entered into to defray 
he expences of reſiſting the plaintiffs demand. In ſupport 
of the rule, an affidavit was relied on, which ſtated the de- 
fendant's witneſſes to reſide in Cornwall, and it was con- 
tended that the pleas, 1ſt. uon eff factum,; 2dly, riens per diſ- 


nt; zaly, that defendant had ceaſed from a certain time, 


am 1793, to uſe the engines, and that they had paid for the 
time; 4 hly, nearly the ſame as the 3d; 5thly, riens in arrere 
ſhewed that all the evidence muſt come from that county. 
Curia, There is no doubt that in a proper caſe the Court 
wil! order the venue to be changed notwithitanding the plain- 
if,” right to lay it in any county. The queſtion then is, 
Whether this be a proper Caſe? The firſt plea is non ef 
fitum. Now where other pleas are pleaded, which thew 
tlat the deed has been acted under, it is not right for the Court 
o give any indulgence on the ground of that plea. With 
reipect to rieus per diſcent, that does not require many wit- 


elles, nor that they ſhould reſide in the county of Cornwall. 


lt the third and fourth pleas are to be underſtood as going 
lngly to the point how long the engines have been in ute, 
and whether any uſe has been made of them ſince the time 
aleped, two witneſſes will be ſufficient to prove that, wich- 
out calling all the county of Cornwall. The nature of the 
cate therefore excludes the neceſſity of incurring great ex- 
bende or inconvenience by drawing away from the mines 


perſons whoſe preſence may be material. But behind this 


varrow view of the ſubject, it may poſſibly be neceſſary for 
many witneſſes from the county of Cornwall to attend. It 
an hardly be ſuppoſed that from the year 1793 the mines 
have been worked without any engines. Probably it will 
urn out that the defendants mean to contend that the engines 
m queſtion have not been uſed becauſe others different in 
Puciple have been ſubſtituted for them. This would bring 
on the queſtion with reſpect to the infringement of the pa- 
tem, and all the points formerly raiſed ; upon which many 
perions reſiding in Cornwall would be neceſſary witneſſes. 
But when that very queſtion was before the Court, we were 
ot opinion that the county was too much intereſted ſor ſuch 
aqueliion to be trie there. The only ground therefore on 
which the Court can allow this application in point of con- 
enence, is the very ground which has been decided upon as 
tat on which the cauſe ought not to be tried in Cormuall, 

te narrow ſenſe of the pleadings does not call for the in- 


terference 
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terference of the Court, and the other ſenſe tenders it im. 
proper for the Court to accede to the application.—Rule | 


diſcharged. —C:1uſe was then ſhewn againſt the rule for 


pleading the above ſeveral matters; but the Court refuſed to 


interfere, ind accordingly that rule was made abſolute, 
In tranſitory actions, plaintiif has a right to lay the venue 


where he pleaſes. — The venue originally laid in London, had 
been changed to the county of the city of Cheſter, upon the | 
common affidavit, made on behalf of the defendant. A rule | 


was afterwards obtained for the defendant to thew cauſe 
why the former rule ſhould not be diſcharged ; on afhdavit 


That the cauſe of action aroſe on a by-law of the city | 
„of Cheſter; and that it could not be fairly and impartially 
& tried in the city of Cheſter, becauſe the jurors were in- 


c tereſted.” THE CoukT held, that as the action was 


tranſitory, the plaintiff had a general right to lay it where hne 
pleaſed; and the venue ſhould not be changed, it it appeared 
that the county in which the cauſe of action really aroſe was 
an improper county to try it in. And therefore the rule was | 


made abſolute. 


And where there are ſeveral facts material to the pia:ntiff's | 
action, a riſing in different counties, the plaintiff may bring | 
his action in either. Alſo if a local action be brought and 
tried in a wrong county, the defect is aided after verdict by | 


ſtat. 16 and 17 Car. 2. c. 8.—Covenant by the leſſors againit 


the aſſignees of the leſſees. The declaration ſtated, t'1at by an 
indenture made on the 25th of February, 1977, at Londen, } 
the plaintiffs demiſed to P. Longes and others, truſtees for the | 


Artillery company, © All chat piece or parcel of ground, being 
part of the ground called or known by the name of the Ar- 
zillery Ground, and heretofore part of the field commonly 


called or known by the name of Bunhill Field, in the pariſh | 
of St. Luke, in the county of Middleſex,” for fixty years, un- 
der the yearly rent of 5/. for the firſt thirty years, and 20/. | 


per annum for the remainder of the term ; in which leaſe 


were contained ſeveral covenants on the part of the leſſecs. 


one of which was, that the captains of the trained bands ot 


the city thould and might from time to time, when and fo } 


often as it ſhould ſeem good to the lord 3 of the city, 
or to the ſaid captains, have free liberty of ingreſs, egreſs, 


and regreſs, together with the trained bands, to muſter, tran, | 


and exerciſe the ſaid trained bands upon the ground demiſed, 


without any charge for the ſame, and without any let, uit, 


trouble, denial, &c. by the leſſees, &c. That by virtue of that 


demiſe the leſſees entered; and on the 1ſt of December, 1796, 


at London aforeſaid, all their eſtate, right, title, &c. in and to 


the ſaid demiſed premiſes, by aſſignment thereof, then an! 
there * made, came to, and veſted in, the defendants ; by | 


virtue of which aflignment, they afterwards entered, &c. 


Then it tated certain breaches of the covenant, that oy N 
| T J 


ins 

egreſ 
that 

were, 
on th 
and e 
fende 
ing: 
& for 
come 
and t 
fone 
tral 1 
reſery 
ther t 
in let 
in the 
conta 
of op1 
the p| 
poſed 
on th 
been | 
lituatt 
Show, 
An ad 
necef] 
count 
great 

action 
muſt 
which 
able p 
the J. 
from 

be bre 
ances, 
ing th 
the an 
plainti 
the |; 
fereto 
Count! 
record 
25 int 
of thai 
other 

Carati 
weight 
Re det 


Uenue. 


kins of the trained bands had not had free liberty of ingreſs, 
egreſs, and regreſs, together with the trained bands, &c. for 
that C. Porter and 7. Jennings, two of the ſaid captains, 
were, on ſeparate days, prevented by the defendants entering 
on the ſaid ground, for the purpoſe of training, muſtering, 
and exerciſing the ſaid trained bands, &c. To this the de- 
fendants put in nine pleas, among which were the follow- 
ing; that t!.e leſſors did not demile to the original leſſees modo 
& formd ; that the eſtate, &c. of the original leſſees did not 
come to or veſt in the defendants by a ſſignment modo & form; 
and that the ſaid captains had free ingreſs, &c. Iſſues were 
ined on all theſe pleas, and found for the plaintiffs on the 
mal in London, ſubject to the opinion of this Court, n a caſe 
reſerved, THE ONLY QUESTION in that caſe was, Whe- 
ther the militia of London, raiſed by the ſtat. 26 Geo. 3. c. 92. 
in lieu of the trained bands, could or could not be exerciſed 
in the Artillery Ground, within the meaning of the covenant 
contained in the leaſe of 1777? This Court, being clearly 
ofopinion that they might, ordered the poſtea to be delivered to 
the plaintiffs in the laſt term. After the above caſe was diſ- 
poſed of, the defendants MOVED IN ARREST OF JUDGMENT, 
on the ground that the action was local, and ſhould have 
been tried in the county of Middleſex, where the land was 
ſituate, on the authority of Barker v. Damer, Carth. 182. 1 
Sow. 191. 3 Med. 337. and Salk. 80. Lord KEN VON, Ch. J. 
An action, the fruit of which is the delivery of the land itſelf, is 
neceſſarily local, becauſe the poſſeſſion of land ſituate in one 
county cannot be delivered by the ſheriff of another. But 
great inconveniences would follow determ nation that an 
action of covenant, where damages only are to be recovered, 
muſt be brought in the county where the lands, in reſpect of 


which the covenant was made, are ſituate. We have valu- 


able poſſeſſions in diſtant parts of the world, particularly in 
lhe Weft-India iſlands, great part of which is transferred 
from hand to hand in this country; and if no action could 
be brought here on the covenants contained in ſuch _— 
ances, there would be a failure of juſtice. Without diſcuſſ- 
ing that point, however, I think there is great weight in all 
te anſwers given to this application by the counſel for the 
paintiffs. In the firſt place it does noi clearly appear that 
he Und lies in the county of Middleſex : it is deſcribed as 
erctofore part of a field in the parith of St. Luke, in the 
county of Adiddleſex : but for any thing that appears on this 
cord, this field may have changed its juriſdiction ; fo lately 
8 in the reign of Henry VIII. part of Chefter was taken out 
of that county, and the ſame thing has happened in ſeveral 
her counties, At the moſt the words uſed in this de- 
chration are equivocal. The next anſwer alſo has great 
eight. Here one iſſue was on the fact of the æxecution of 
e deed in Londen on which the action is brought; that iſſue 

| was 
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was properly tried in London. What is ſaid on this ſubieq 
in the caſe cited [rom Strange (1) is pointed ; * 7 C. Butler's 
caſe is expreſs that where matter in one county is dependent 


on matter in another county, the plaintiff may lay his action 


in either. It per Curiam: The law 1s certainly ſo.” Then 


conſider the effect of the ſtat. 16 and 17 Car. 2. that would} 
litt e deſe ve the nume of an omnipotent act, as it has ſome] 


times been called, unleſs it would cure ſuch an objeciion zx 
the pretent, that is taken merely to elude the juſtice of the cile, 
But | think chat that act has cured this defect, if it were a 
d fect; and I cannot expreſs myſelf in better terms than 
Kel;nge, Cn. J. and Rainsford and Morton, Juſtices, did in ou 
of the cafes (2) cited, who ſaid that “ the words of the ſta- 
tute were plain; that the iſſue was tried by a jury ot (he 
proper county where the action was brought, which ws 
within the expreis words of the ſtatute, and (as they cole 
ceived) within the intent of the ſtatute.”” AsHHURSTH, |. 
of the {ſame opinion. GRosE, J. The queſtion in Barley v, 
Damer, Cartheav 182. appears to have aroſe on ademurrer, ani 


not on a motion in arreſt of judgment. I admit that wheie an 
action of covenant is brought on a privity of eſtate, and not of 


contract, the action muſt be brought in the county where the 
lands lie: if it be not brought there, the defendant mult take 
advantage of it before verdict, otherwiſe the defect is cured 
by the (tat. 16 and 17 Car. 2. In addition to the cafes cited 
there is another of Adderley v. Wiſe, 2 Lev. 164. where an 
iſſue having been tried in London on a feoffment of lands in 
Oxfordſhire, a motion was made in arreſt of judgment be- 
cauſe the action was local and ought to have been brought 


in Oxford/bire, but „ per Vaughan, Ch. J. and Curiam 10%} 


ſolved this is cured by the ſtatute of Jeofails, 17 Car. 2. by 
the expreſs words thereof, being tried in the county where 
the action is brought; and they referred to the caſe in! 


Saund. 246. The caſe in Levinz is therefore applicable to] 


the preſent ; becauſe it ſhews that even in caſes where the 
action is local, the objection that it has been tried in another 
county cannot prevail on a motion in arreſt of judgment. And 


LawRExCE, . The rule laid down in Bultuer's cafe 7 C. 


2. a (3) gives a deciſive anſwer to this application; it ſhews 
that where ſeveral material facts ariſe in different countics ths 
plaintiff may bring his action in either. The inſtance of 8 
ejectment, to which this caſe has been compared, is very d 


* 


(1) 2 Sir. 727. (21 Saund. 247, 8. i 
(3) In Bulwer's caſe the rule laid down is, that “ in all caſcs where 
the action is founded upon two things done in ſeveral counties, and v\tl 


are material or traverſable, and the one without the other doth nr 
tain the action, there the plaintiff may chooſe te bring his action in 


which of the counties he will.” 
| tinguiſhabls 
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inguiſnable from this ; there, if the action is not brought in 
the proper county, a difficulty would ariſe with reſpect to 
the execution, for the ſheriff of one county cannot deliver 
the poſſeſſion of land in another. Then with regard to the 
effect of the ſtat. 16 and 17 Car, 2. the defendant's counſel 
wiſh us to put a conſtruction on it different from that which 

it has received in the ſeveral deciſions alluded to by the other 
ide : but in thoſe caſes (1) it was ſolemnly decided, that that 
ſtatute remedied ſuch a defect as that complained of in the 
preſent caſe.— Rule diſcharged. 

Perjury being committed at the booth-hall, within the The King, v. 
limits of the city of Gloucgſter, which is a county in itlelf, on on EI 
the trial of a cauſe before a jury of the county at large; the 1 Pang. 2 i 
indictment may be found and tried by jurors of the county 
at large. —It was alſo held in this caſe, that the king 
cannot, by charter, authoriſe the trial of crimes out of 
the county where they were committed. And that a 
new trial may be granted at any time before judgment. 
The defendant was tried at the ſpring aſſizes, in 1777, at 
Glucefter, on an indiciment for perjury. The indictment 
was found by the grand jury FOR THE COUNTY oF GLoU- 
cESTER. It ſtated, that, on the trial of an action brought 
in the King's Bench, in which the venue was in the county 
of Gloucgſter, between Lord Ducie and Doctor Befaworth, at 
the aſſizes holden at Gloucgſter, for the ſaid county of Glou- 
fer, the defendant was produced as a witneſs, and falſely, 
wilfully, corruptly, and maliciouſly, did, among other things, 
depoſe in ſubſtance as follows, &c. whereas in truth, &c. and 
lo the jurors, aforeſaid, &c. ſay that the defendant, &c. at 
the ſaid aſſizes held at the ſaid city of Glouceſter, in his evi- 
dence, committed falſe, wilful, and corrupt perjury. Then 
another act of perjury was laid on the ſame occaſion, and at 
the ſame time and place. The record then ſtated, after the ap- 
pearance of the defendant, and a plea of not guilty, that the 
ſheriff of the ſaid county of Glouceſter was commanded to 
ſummon a jury of the ſaid county of Gloucgſter for the next 
Vhzes and general ſeſſion of oyer and terminer to be holden 
or the ſaid county of Glowce/ter, and that, thereupon, ſuch 
proceedings were had; that at the aſſizes and general ſeſſion 
of oyer and terminer, holden at Gloucefter, for the ſaid county 
of Glaucefler, on the 12th of March, 17 Geo. 3. a jury im- 
pannelied and returned by the ſheriff of the ſaid county of 
Ghucefter, was choſen, tried, and ſworn to try the priſoner, 


(1) The ſame point was ruled in L-ving v. Lady Calverly, 1 Ld. Raym. 
430. Carth. 448. and alſo in the caſe of the Bailiffs and Citizens of the 


ty of Lichfield v. Slater, Mich. 1743. C. B. after a conſideration of all 
e authorities. | | 


Upon 
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Upon the trial, a ſpecial verdict was found, which ſtated 
I. A charter to the burgeſſes of Gloucgſter, in the firſt year of 


| Ric. 3. whereby that king granted to them, and their ſuc- 


ceſſors, that the town of Glaucgſter ſhould be & unus integer 
comitatus per ſe corporatus, diſtinctus, et penitus ſeparatus, a dif 
comitatu Glouceſtrienſi, in perpetuum, et non parcellum iffius 
comitatus Glouceſtrienſis; et quod idem comitatus fic corporatus, 
et a dlicto comitatu Glouceſtrienſi diſtinctus et ſeparatus, comite- 


tus ville Glouceſtrie pro perpetuo nominetur ; ſalvis tamen e: 


reſervatis nobis, et hæredibus noſtris, quod juſtitiarij ad afſi- 


as in comitatu Gloucęſtrienſi capiendas aſſignandi, juſtitiari 


ad goalam in comitatu Giaucgſtrienſi liberandum aſſignand, 
nec non juſtitiarij ad pacem in dicto comitatu Glouceftrienf 
conſervandam aſſignandi, in tenendas ſeſſiones ſuas, ac etiam 


vicecomites comitatũs noſtri Glouceſtrienſis, in tenendos co— 


mitatns ſuos, liberè poſſint, et eorum quilibet poſſit, ed 
villam predifam, et eaſdem ſeſſiones et comitatus tenere de 
uibuſcunque rebus et materijs extra dictum comitatum ville 

louceſtrie et infra comtatum Glouceſtrienſem emergentibus, 
ficut ante hæc tempora tenere conſueverunt, preſenti con- 


ceſſione noſtra in aliquo non obſtante.” The charter then 


declared, that the bailiffs of the town of Glouceſter ſhould be 
ſheriffs for the county of the town; that they ſhould held 
county courts from month to month; that they ſhould exer- 


ciſe all the ſame powers, &c. belonging to the office of {he- 


riff, within the limits of the town, as other ſheriffs exerciſe 
in their bailiwicks; that all writs, &c. which would hare 
been irected to the ſheriff of the county, if the town had 
not been made a county in itſelf, ſhould be directed to them; 
and that no other ſheriff or his bailiffs ſhould enter the town 
to do any thing belonging to the office of a ſheriff, c::cept 
the ſheriff of the county of Glhoucefter to hold his county 
courts as aforeſaid. 2. That this charter had been accepted. 
3. That it had been confirmed by a charter of 5 Her. J. and 
declared to be by authority of parliament. 4. A charter in the 
33d year of Hen. 8. under the privy ſeal, and declared to be 
by the authority of parliament, whereby Hen. 8. incorpc- 
rated the burgeſſes of Glouceſter, by the name of the mayor 
and burgeſſes of the city of Glouce/ter, and city of the county 
of Glouceſter, and made it a city, and contirmed to the ſaid 
city the tormer grants, making it a county in itlelf. 5. That 
this charter was accepted. C. A charter in the 24th year of 
Car. 2. confirming all former privileges contained in prior 
cla ters which had been ſurrendered ; and containing a clauie 
in effect the ſame, and nearly in the fame words, with that 
above fet forth from the charter of Ric. 3. 7. That this 


charter of Car. 2. was accepted. 8. That, during all the 


time atoreſaid, commiſſions of nf privs, aſſize, oyer and ter- 


miner, and general goal delivery, had been, from time to 
: | | time, 
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te, granted to divers juſtices to hear and determine, try and 
ahudge upon, the ſeveral matters and things to ſuch com- 
miſſions belonging, and ariſing in the ſaid city of Glouceftery 


and co deliver the gaols of the faid city ; and that other, and 


ſeparate, commiſhons, of the ſame ſort, had from time to 
ime, during all the time aforeſaid, been granted to divers 
juttices, to try and determine, &c. upon the ſeveral matters 
and things to ſuch laſt- mentioned commiſſions belonging, 
and ariſing in the ſaid county of Gloucgſter, and to deliver the 
pals of the ſaid county. 9. That the commiſſious both for 
the city and the county, had been executed at a place in the 


ſad city of Glouceſter, called the Booth-hall, Io. That, dur- 


ing all the time aforeſaid, the jurors for the city had en- 
quired and made preſentment of ſuch matters and things be- 
longing and iven in charge to the jurors forthe city, and ariſ- 
nz in the ſaid city of Glouceſter, in the ſail place called the 
Bub. all, and that ſuch matters and things ſo preſented by 
the ſaid jurors, when tried, had been tried by a jury of the 
lid city of Glonceſter, II. That the graud and petty juries for 
tie county had exerciſed the fame juriſdiction as to matters 
aifing within the county. 12. That, during all the time 
areſad, the ſeſſions of the peace for the county had been 
eld in the Booth-hall. 13. That the iſſue in the indictment 
mentioned had been tried by a jury of the county in the 
B:zth-hall, 14. That the defendant, being then and there 
140rn, did upon his oath, in the ſaid place called the Boothe 
ah commit wilful and corrupt perjury, in the ſeveral matters 
charged in the indictment. THE OBJECTION to this in- 
utment was, that the offence had been committed within 
liz county of the city, and that the juries of the county at 
large had no juriſdiction to find or try an indictment for any 
eme not commiited in the county at large. Lord Mans- 
ELD. It ſeems to me, as at preſent adviſed, to be the better 
opinion, that the crime might be laid in either county; but 
the queſtion now before us is, WHETHER 2 could be laid in 
be county at large? The doubt before the judges, in the caſe 
In Pham, 16, (alſo reported in Auderſen, 291.) was, Whe- 
lier the judges could fit in the city to try matters arifing in 

az county at large (1)? But it is material to fee how it 
"25 ſolved. In the time of Ric. 3. the town was part of the 
County at large. By his charter it was made a diſtinct 

Ounty, but with an exception, that the judaes for the county 

Zlarge might ſtill try cauſes there. Te ling cannot, by his 
1 — 


i And the deciſion only was, that the juſtices of 2fſizc and gaol delivery 
eat ſit in the city for things which happened within the county : and, 
22 note at the end of the cate, ic is ſaid, that, by the commiliion for the 
wy, a thing which happens in the town cannot be determined, al 
=! be felony committed in the ball during the ſethons, 
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charter, give judges a power to try in one county offences comitte! 
in another, That was admitted in the caſe betore the ju ges 
as reported by Anderſon. But it was anſwered, thai he 11d 
continued the city as part of the county at large. If this is 
ſo, the cauſe in which the perjury was committed was tried 
in the county at large, and the witneſs was examined, and | 
the crime committed, in the county at large. This diſtin. 
guiſhes the preſent caſe from that of the Ol Bailey (1), | 
which ſtruck me ſtrongly at firſt. The citv o Londin las 
many charters and cuſtoms confirmed by act of puiliamen!, | 
and the cuſtom of trying offences committed in 17iddleſes. at 
the Old Bailey, has probably been confirmed by act of parlia- 
ment; for otherwiſe it would be void. W1LLEs, I. agrees. 


ASHHURST, J. Here, I think, the indictment would have 
been good either way. The king cannot, without an act of 
parliament, give the judges a power to try in one count, c 
facts ariſing in another. Therefore, the mvining of th! U 
charter muſt have been to continue the town as part of the p 
county at large for the purpoſe of trying county cauſes, 7 
BuorLER, J. of the ſame opinion. We have no authority t9 
compel a jury to come, or to adminiſter an oath, out «f the \ 
county where the matter ariſes. Therefore, the meaning 6: in 
the charter muſt have been, to leave the place as pait of the WW # 
county at large. I am very ſtrongly inclined to think the 00 
indictment might be laid in either, but, if there is a diffeſence, ca 
] think this the moſt proper way (2). TUE DEFENDANT to 
was this day brought up for judgment, when buLLER, |. Ar 
' read the report of the evidence. THE Cour obſerved, 00 
that, from the ſtate of the evidence, the conviction appeared Cl: 
extraordinary, and hinted that a new trial would be prope”, ict 
His counſel then ſaid, he ſhould have made a motion tor Int 
that purpoſe, if he had thought it was competent, after fuct a tra 
long interval of time ſincs the conviction. Uzox Trude. 


Lord MansFiELD, Ch. J. declared, that it was ſtill com- pre 


petent, becauſe the report of the evidence coming regularly onl1 
now before the court, if enough appeared to raiſe an inclin- gel 
tion in them io think the defendant ought not to have bert s t 
| | = 9 
Ob 
(1) At the Oli Baller, which is within the city of London. juries fo whi 
the county of Middleſox fit to try offences committed in that _ whe 
bur when perjury bas been committed there on a tri: be fore « te « 
ſox jury, ſuch perjury is never tried by a jury of the county of Mane ich 
bu by one of ihe city of London. And in the celebrated cafe of Eliza ich, 
beth Canning, after a proſecution at the Ou Bailey for a crime rome coun 
in Mialilleſex, the indictment of the witneſſes for perjury was [44 un tore 
ity. ; ; eri 
5 (2) In BA v. Barr, B. R E. 27 Geo. 3. it was objected that I & 
Booth-hall was not part of the county for the purpole of —_— by — 


of enquiry. But the Court held, that if there was a foundation! 
objection, che party had waived it by appearing there. 4 
| CONVICs 
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convicted, they cov'd only grant a new trial, or poſtpone for 
erer pronounciug judament; for that ther world be an ab- 
furdity in a Judgment on a conviction tor perjury, where a 
tre f a thiliing ſhould be impoſed as a puniſhment, —New 
trial awarded (1). 

Evidence of parti:lity muſt be 2xtremeiy ſtrong, to change The King v. 
he venue in a criminal information, —Upon a motion that fu Ter " 
ths information might be tried at the aihz's for the county 2 Geo. 3. B. R. 
ot Cauceſler, by a jury of the ſaid county of Cloncefter, inſtea 3 Furr. 1330- 
ot the city, the affidu vit upon which the rule to thew cauſe e 
was obtained, wem no further than to {wear generally, 
„That they verily believed that there could not be a fair 
& and impartial trial nad by a jury of the city of Glouceſter 3? 
without giving any particular reaſons or grounds for enter= 
gaining ſuch a belief. Lo: | MANSFIELD. No two things 
can be more different than changing the venue, and continu- 
ing it as it was, wit ſuch a ſuggeſtion on the roll as is now 
propoſed. In the Nottingham caie, Rex v. Burton et al. Tr. 
Ter. 1754, the motion was, © To change the venue :” this is 
* To enter a ſuggeſtion on the roll, with a ment dedire.“ 
Notwituſtanding the locality of ſome ſorts of actions, or of 
formations for miſdemeanors, if the mutter cannot be tried 
a ail, or cannot be fairly and impartially tried in the proper 
councy, it ſhall be tried in the next adjoining county. The 
cale of Berwick, 2 Burr. 863. was determined upon the 
foundation, * [hat the writ of venire facias did not run there.“ 
And fo it is likewiſe in the cinque ports. In theſe caſes there 
could otherwiſe be no trial had at all. That of Norwich, 
Ca Entries, 741. was a caſe where, in reipect of the par- 
ticular circumſtances, there coul not be a fair and impartial 
trial had by a jury of chat city. But as the party cannot 
taverle ſuch a ſuggeſtion, when entered by a rule of court, 
here muſt be a clear and ſolid foundation for it. Now, in the 
preſerit caſe, this general ſwearing to apprehenſion and belief 
only, is not a fuffcient ground for entering ſuch a ſug- 
geltion ; eſpeci :ly, as it is worn on the other fide, = That 
g there is a liſt returned up, conſiſting af above tix hundred 

perlons duly qualified to ſerve.“ DERNISO N, J. The 

ourt will be cautious of admitting the entry of a ſuggeſtion 
uhich cinnot afterwards be contradicted. It ie true, that 
where an impartial trial cannot be had in the proper county, 
tie venire may be avarded to the next county. In a Ner- 
rich caſe, relating to a bridge, the city of Norwich and the 
county at large being both intereſted. ihe vehire was there— 
fore awarded into Suffelk. But there ouglit to be the cleureſt 
evidence in the wol id to ground ſuch a iugoettion upon; or 


— 8 —— 


(1) Fide Bit v. Barlow, ante, vol. IV. p. 344. 
3 C 2 | | ic 


„ 


7.56 


Mylock v. Sala- 
dine, Tr. Ter, 
4 Geo, 3» B. R. 
1 Black. 480. 

3 Burr, 1564. 
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it muſt ariſe out of the record itſelf Now here it does nc? 
ariſe out of the record; nor is there a ſufficient ground io 
ſupport it. The caſe of The King againſt Burton and others, 
in Nottingham, was a motion to change the venue. In this 
method of entering a ſuggeſtion upon the roll, the venue re. | 
mains; and the Court only award the wenire to the next ad- 


J-ining county: but they ought not to do it in this caſe ; be. Wi in 
cauſe the place of trial ought not to be altered from that WW 
which 1s ſettled and eſtabliſhed by the common law, unless WM th 
there ſhall appear a clear and plain reafon tor it; which car. cir 
not be ſaid to be the prefent caſe, Fos TER, J. of the ſune WM cr 
opinion. Wairl.MoT, J. concurred. There was no rule tor 
better eſtabliſhed, he ſaid, than, „That all cauſes thall be tle 
c tried in the county, and by the neighbourhood of the place | | 
4 where the fact is commited.” And therefore that rl: WW on! 
ought never to be infringed, unlefs it plainly appears tha. a WM vc 
fair and impartial trial can::ot be had in that county. Where all; 
that does plainly appear, he faid, he had no doubt of te and 
Court's having power to depart from the general rule. Ihe WM fr 
caſe of the king againſt the inhabitants of the county of N. 
tingham, in 2 Lev. 112, was a queltion upon the right of te- J. 
pairing a bridge, there the information brought againſt them 1 


for not repairing it, was tried at the bar, by a Midaleſex jury, 
That was done by conſent: and it was a fort of civil right | 


that was to be tried. However, if it be confidered as a cri- 00 
minal caſe, all the inhabitants of the county were intereſted. le 
The true rule about ſuggeſtions entered upon the record, 1s, unde 
„* That the facts proving that a fair and impartial trial can 
& not be had in the ordinary courſe, mutt be themſelves ſug- Kid 
* veſted upon the record.” Whereas, here, it is only a WW Bu 
concluſion without premiſes; it 1s only fuppoſed, conjec- rant, 
tured, „ They verily believe,“ that there cannot be a fer | to 
and impartial trial by a jury of the city; nor, in the nature 0: du 
the thing, can ſuch a ſuggeſtion be credited, —Per Cur. Rel: Me 
diſcharged. . 

In this caſe the venue was changed in an action of fe — 
impriſonment through apprehenſion of a partial crial.—i: WM (\ 
was an action of treſpaſs and falſe impriſonment. The plan- ee 
titf was a ſhow- man, and had painted a mare to reſemble ti Wiſin! 
queen's zebra; which mare, When examined, and the trick "Sm 
diſcovered, was found to be like a mare which had been WW... 
ſtolen from the defendant. Whereupon the defendant to cl 
up the plaimiff on ſuſpicion of felony ; and, after being de- Wi «tons, 
tained two hcurs, the ſuſpicion being ill founded, the plain— Ae ot fl 
tiff was fer at liberty. And for this confinement the ace * 
was brought in the mayor's court at Chefter, where the my (ach 
found a verdict for the plaintiff with 80/. damages; whit Wi nent, 
was ſet aſide, laſt term, as being exceſſive, and a trial granted. ian non 
And now it was moved to change the venue from the city 3 

* 12 
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% the county of Cheer, upon affidavits, that there was a 
ſubſcription carried on among the citizens of Cheſter, to 
mintzin this action, Saladine being very unpopular there; 
{at great rejoicings were made upon the verdict's being ob- 
nine; and public declarations made, that, though this ver- 
(i was ſet aſide, equa! damages would be given. On ſhew- 
ng cauſe, Lord MansF1ELD, Ch. J. WiLwor, J, and 
YaTEs, J. were all of opinion, that in tranſitory actions, 
te Court ought to change the venue, when it appears upon 
circumſtances laid befere them, that there is a probable 
round to apprehcud a fair, impartial, or at leaſt a ſatisfac- 
tary, trial cannot be had. And accordingly, in this caſe, 
liey made the rule abſolute. 
I: ſeems that where the cauſe of action ariſes in Berwick Mayor, &e. of 
olr, the venue ſhall be in Northumberland It was moved Eerwick w. 
o change the venue from Middleſex to Northumberland, on 184 Se 5 
a afidavit that the caute of action arole only in Beravick, 2 Bai. Rep. 
and that it was upon a Cuſtom in which all the fieemen of 1936. 
Heruiat were concerned in intereſt; and the caſe of the 
Mayor. Ye. of Berwick, and Fobnſton, in the King's Bench, 
I. Paſch, 13 Geo. 3. was cited, wherein (after cauſe ſhewn) 
rule was made, ſtating Northumberland to be the next Eug- 
county to Berwick and ordering (ſee the rule accord 
ny) & that no writ of error ſhall afterwards be brought in 
* conſequence thereof.” On which this Court granted a 
rue to ſhew cauſe. But on the laſt day of the term, CH 
uertaking for the plaintiffs to give material evidence in 
Suidlefex, the rule was diſcharged, and the queſtion was not 
decided in this Court. 
But avermeuts of facts in Aſiddle/ex,enher material or repug- Mayor, &c. of 


rat will not warrant the laying ot the venue in M7idd/e/ex in an fetwich v. 


my . g | er , Ewart, Ea. Ter. 
ton upon cuſtoms ariſing in Beræuict.— The declaration (1) 10 Geo. 3. C. B. 
u his caſe was laid in Middleſex, and it having been moved 2 Pack, Rep. 


ocnange the venue to Northumberland, the next Engli/h county 1968, 


—— 


(1) The declaration ſiated, that Bercvict is a corporation by preſerip- 
da, and alto by letters patent of the zoth of April, 2 Jac. 1. enrol- 
in the Court of Chancery at We/trir/ter, in Middleſex, which charter 
we laid corporation accepted (to wit, at Weftnnfter aforeſaid), and 
ae ever ſince been incorporated, by the name of the mayor, baiſiffs, and 
wrgelles of the borough of Berzwct-upon- Trerd (to wit, at Weſtmmfter 
irciad), and then goes on to ſtate in nine ſevetal counts, divers ancient 
woms, which were laid ſeven different ways, with reſpect to the kee p- 
"g of ſhops and exercifing trades by freemen or nun-freemen therein, 
"0 the breach of ſuch cuſtoms bv the defendant. The tenth count 
"ts that they were alſo entitled by preſcription, and the ſaid charter 
#1 is brought into court, and which is confirmed by an act of pare 
ment, 2 Fac. 1. at Weſtminſter aforeſaid), to a merciant-guild z and 
4 none dut members of ſuch merchant- guild ſhould make any con- 
mt for, or ſell merchandizes but in groſs within the ſaid borough; yer 
de cefendant, being a ſtranger, had told divers merchandizes there by 


Kul, to their damage. | 
303. 
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to Berwick, which motion was diſcharged on the plaimigy 


undertakiug to give material evidence in Middleſex, as above | 


Rated, the defendant demurred to the declaration, an affig ed 


for cauſe of demurrer, That the venue was laid um 1/414. 


« ſex, and that the cauſe of action (it any) in ch ſaid de data. 


« tion mentioned aries within the borough of Berawick-upon- 


& Taeveed, aud not elſewhere, and that the laid action ovwhe ! 
c to have been brought in Northumberland. and not in Mid. 
«© dleſex.” Ard the plaintiffs joined in demurrer. De Grey, | 
Ch. |. Nine of the counts in this declaration are founded on | 


a cuſtom. ſrated to exiſt in Berwick, These are clearly loca, 
and the plaintiff does not attempt to ſupport the venue with 


reſpect to theſe, But as this is a gene:al demurrer to the | 
whole declaration, he relies on the tenth count, which he! 
alleges to be of a tranſitory nature, It is admitted hat! 


actions properly local muſt be laid in the proper counties; 


otherwiſe it is ground of demurrer, The idea of local | 


actions is not a very preciſe ane. All real and mixed actions 
Ta 


are, ſtrictly ſpeaking, local; but not therefore local becauſe } 
real. Perſonal actions may be made iccal by the way of 
declaring. In theſe cafes the locality of the action docs not | 
always ariſe from the place where the cauſe of action arites, 


The plea will not make an; ctiou local; for there may be a 
local plea to a tranſitory action. As a juſtification of words 


imputin theft and ſpoken in London, by alleging a theft com- 


mitted in Oxford, This miſt he tried in Oxferdfore , for the 


rule 1-, that the trial muſt be had, where the tact to be tried 


ariſes, In real actions the proceſs always goes into the 


county where the lands lie; in perſonal ones, Seguitur Firuml 


Rei. In theſe perfonal actions, the difficulty is to deteimine 


when they are tufficientiy local, And, in the preſent cafe, 


as this is a demurrer to the whole declaration, it lies on the 


defendant to ſhew, that all the counts are on cauſes of actions 


ariſing out of Midel:/ex. The beſt lights that are thrown 


upon this queſtion art in Brufaver's calc, 7 Rep. 1. wherein 
many curious diſt inctions re laid down; and among the reſt] 


e action 


this general rule, « that in all caſes where the act: 


* founded upon two things done in ſeveral counties, and 


cc both are material and traverſable. and the one without 


© the other doth not maintain the action, there the plaintiti] 
„ may chooſe his county ; as if a ervant be retained in oneg 
« county, and departs in another.“ So if there he a breacnl 
of contract made in Landon, to repair in Ex, the plain 
hath his eleQion of bit. And in ſore cates, if a rent fue 
out af two counties, ile plainteff ſhalt h ve ſeveral ailizcs, A 
eonfrrig comwatits. Co. Litt. 154. a. In the pre ent cg 


£ . 5 . . * RT 
nothiug material is aver ed to be done in Middlesex. or 


the acceptance of the leiters patent in Mid ben is an ug 


1 
averment. It may be well qucitioned whether any ac 
| 100 
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ſe corporation could be done, other than in a corporate 
aſembly at Berwick. The averments of what was done at 
IWeRminſter are ail under ſcilicets, which ( if repugnant) are 
701d; and ſurely it is epugnaut to ſay, that the preſcriptive 
cpo ation of Beravick was reincorporated by charter at 
Iiddleſex, and accepted the ſame at 3 Wherefore 
[ think the demurrer muſt be allowell. GovuLD, J. The 
Gtinction of local and tranſitory actions is familiar. Be- 
fore the ſtatute of the 17 Car. 2. of ſeofails, a trial of a local 
actin eliewhere than in the proper county would have been 
2 mis-trial. The cuſtom muſt of neceſſity make it a local 
action, in the firſt nine counis. And as to the rent'), I agree 
win my Lord Chief Juſtice. BLacksTows, J. of the ſame 
opinion, No evidence need he given of the charter of Fac. 
. u poſed to be granted at Weftminſer, being pleaded with 
: Prifert in Curid and bronght into court. NAREs, J. of 
e fame opinion. Demurrer allowed: but the plaintiff had 
leave to amend, which was granted. | 


An attorney, though reſident in the country, may lay and Fye one, &c. v. 
tain the venue in Middleſex. — Action by bill of privilege for —_ one, Kc. 
z libel, laid in Middleſex. Sayer moved to change the venue TS 3. C. B. 
'0 Norfolk, on the uſual affidavit, and 1 beſides, that 2 B!. Rp. 1065. 


both plaintiff and defendant were attorneys, dwelling in Nor- 
ft. That the privilege to ſue by bill aroſe in reſpeCt of 
their neceflary attendance in court. 4 Inf. 72. That the 
ule of Court for changing venues, A. D. 1654. felt. 8. makes 
no exception of attorneys. And he cited 1 Barn. 352. War- 
&n one, c. and Norden, to ſhe w that the only reaſon for attor- 
neys retaining the venue in Middleſeæx was, becauſe of their 
neceſſary attendance at Weſtminſier. Walker for the plain- 
uff inſiſted that the rule of 1654 did not extend to a caſe of 
pivilege. That attorneys arc privileged to lay their actions 
n 17iddleſex, and the venue ſhall not be changed on the 
common afhdavit. 1 Show. 148. Carth. 126. [NB. Dolben 
laid he had known it done where the matter aroſe, and the 
wügelles lived, in remote parts of the kingdom.] In 1655, 
th privilege of a barriſter prevailed againſt the common rule 
for venues. Removed from Northumberland to Middleſex, 
Hl. 400. So alto is 2 Show. 176. 242. So in the caſe of 
clerks of aſſize, Salt. 670. where Holt lays down the general 
ole, that the practice of changing venves by affidavit does 
nat extend to privileged perſons. The like caſe, Stra. 822. 
and in Stra. 1049. atio:ney ſured hath the privilege to 
change the venue into Midaliſex. PER DE Grey, Ch. 
J. The privilege of attorneys to lay their venues in Mid- 
x ariſes not from any rule of court, but by the common 
av as a conſequence of the nature of their buſineſs. The 
Pantiff having this privilege, has exerted it, by laying his 


ſeuue in Middleſex ; and the queſtion now is, Whether the - 


30C 4 dcefendant 
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defendant has a right to change it on the common affda. 
vit, or any ſpecial circumſtances? The right of changing 
the venue, is ſuperſeded, or not allowed by the court in 
many caſes: not allowed after plea pleaded; not ing 


the northern counties; not in caſes of bills of exChange, | 


candalum magnatum, and many others, Tis of privilege is 


another caule for diſallowing ii. And the rule of 1654 ay. | 
> only to common caſes, and not to cafes of Privilege, | 


ut it is faid both the parties live in Norfo/b, and therefor 
the privilege ceaſes, But the plaintiff is ſtill an attorney, 
and ſtill entitled to privilege. If he had indee ] left off prac. 
tice, and had not attended the courts for a year, it migh: be 
different; but it does not at preſent appear but that he may 
attend at Weſ/tmin/ter every term; therefore the privilege 
ought to be allowed. GovrD, J. agreed. BracksToxy, 
J. was of opinion that the privilege was inherent fo long as 
the attorney continued to follow bulineſs; trough one of 
the caſes in 2 Show. allows it to a barriſter who lid long 


retired, This was going too far, I have a note in B. R. 


Eaſt. 20 Geo. 2. where that court allowed Mr, Spelmar, a 
bencher of the Middle Temple, to re-change the venue to 
Middleſex, but not till affidavit made that Spelman the plain- 
tiff and Spelman the barriſter were one and the ſame pet! 1, 
NAREs, |. concurred.—R ule diſcharged. 


Shirley v. Colis If the cauſe of action ariſes in two counties, the venue 


Ea. Ter. ſhall not be laid in a third. —It was moved to change tie 


14 Geo. 3. C B. venue from London to Oxferd/hire on the common atndwit. 
2 Black. Rep. 


of formed in Cambridgeſhire : being a wager laid at Oxford on 


the running of a horſe at Newmarket, and cited 1 Wilſon 178: 
Sed non allocatur; for per Cur. It is clear the venue ought 
not to be laid in London; and Cambridgeſhire is a third county, 
to which the record is hitherto a ſtranger. Had the venue 
been laid there, we probably ſhould not have changed it— 

Rule abſolute. | 
Paris: The venue in an action for a printed libel cannot be chang- 
Collins, Hil Ter, ed.— In the caſe of Hgſtins v. Ridgeway, H. 23 G. 3. B. R. 
27 Geo. 3. B. R. where an application for that purpoſe had been made, becauſe 
1 Jer. Rep. 577+ the paper containing the libel was printed in Lancaſvire, 
| the Court refuſed to grant a rule, giving as a reaſon, that 
the paper, though printed in Lancaſhire, was circulated and 


ſold in other counties. And, on the authority of that caſe, the | 


Court diſcharged the rule, which had been obtained in the 

preſent. „ | | 
Climd v. Ct. The venue in an action for a libel, in a letter written in 
fold, Ea. Ter. one county and ſent into another, cannot be changed into 
3 Zo - 2 the county in which it was written, becauſe the detendant 
Tere Pe / cannot ſwear that the cauſe of action aroſe wholly in that 

county, and not elſewhere.— Rule refuſed, _ 


But 


Walker ſhewed for cauſe, that it was a contract to he per- 
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gut in this caſe, which was an action for a libel, the Court 2 = Nor- 
: . . . . b 4 + 118, A. er. 
changed the venue into a county in which it was both writ 20 Gen 3. BR; 


ten 2.d publiſhed, 5 Ter. R.. 506. 
do in this caſe, the venue in an action for a libe! in a letter Metcalfe v. 
wrizen in Torctſbire, and ſent by the poſt into Germany, was Markham, 
changed from London to Yorkſhire, on the uſual affidavit.— 9g 3. k R. 
lu an action for a libel contamed in a letter dated at Hull; Jur. & &. 0a, 
{which is a town and county of 1:ſelf), written by the de- 
fendant to his correſpondent at Hamburgb, in Germany, and 
io for lauderous words, a rule had been obtained to change 
the venue from London into Yorkſhire upon the uſual aih- 
lavit; to ſet aſide which rule another was obtained upon 
an atideyit that the leiter was dated at Hull, and ſent by 
the poſt; and it was therefore contended, that as it had 
raiſed through ether counties it might equally be ſaid ta 
lune been publiſhed in each of theſe counties, as in 7 orkfhire. 
That in fact it muſt be taken to have been publiſhed in Ger- 
ny, where the letter was opened: but either way the de- 
{.dant could not entitle himſelf to change the venue, becauſe 
he could not ſwear that the cauſe of action aroſe in Yorkſhireg 
and not elſewhere, PER CURIAM, The maſter has tur- 
mhed us with two notes in which a diſtinction is recog- 
med between libels diſperſed throughout the kingdom, and 
thoſe which are only publithed in one county (1). Here the 
defendant is warranted in his affirmation, that the cauſe of 
| action aroſe in Yorkſhire, and not elſewhere within the kings 
om. —Kule diſcharged. | | 
ln an action by an attorney on a promiſſory note and Downes one, e. 
other counts, it was moved to change the venue from g: _—_ 
iſiidleſex to Stafferd on the uſual affidavit, and the Duke of ix os. 3. CB. 
bf:rd and Bray, 2 Barn. 390. and Lifton and Cooke, ibid. 2 Black. Rep.ggz. 
£92, were cited. On cauſe thewn, and undertaking to give 
endence on the promiſſory note, the rule was diſcharged. 
an aihd.vit to change the venue from A. to B. mult ſtate Allen». Giif- 


that the cauſe of action aroſe in B. aud not in A. or elſewhere fithe, Mic. Ter. 
30 Gev. 3. B. R. 


out of B, ©: © Tor. 
An afbdavit of the plaintiff that the cauſe of action aroſe Pen b., s. 

Fhere the venue is laid, is not ſufficient cauſe for him to yer e al. a 

ew againſt changing the venue. But he muſt alſo under- Ea. Ter. 

lake to give material evidence in that place. 3 dv” 
Where a rule to change the venue in an action of eee ee 

. , Watkins v 

ſumplit from A, to B. has been diſcharged upon the plain- Towers « at 

ütk's undertaking to give evidence of ſome matter in iſſue Hil. Ter. 

Ting in A. the undertaking is complied with by proving a 25 Geo. 3- BR. 

'ule of court in A. chai the defendant thall be at liberty r 

bay money into court, though that rule was obtained after 


SITY — 


(1) Vide Pinkney v. Collins, ante. Cliffold v. Cl eli, Idid. and Free- 
ki, Norris, amies ? | 
the 
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the diſcharge of the rule for changing the venue, And par. 
ing monev into court is an admiſſion of the contract ſtated 
in the declaration. — This was an action of ſſumpſit. The 


decli ration ſtated, that on 29th March, 1781, to wit, at Wt. 


minſter. in the county of Middleſex, in conſideration that th: 
plaintitf, at the inſtance and requeſt of the defendants, had 
agreed to become a member of The Union Society, tor infur- 
ing goods from loſs by fire, and to conform to a deed of 
ſettlement made in that behalf, dated 16th February, 3714, 
enrolied in Chancery; and alſo in coniideration of ten gui- 
neas paid by the plaintiff into the treaſury of the ſaid ſocieix, 
whereof the defendants were truſtees, being the conſideration 
for inſuring 700. to the plaintiff upon his goods for ſeven 
years, the defendants, as ſuch truſtees, undertook and promiſed 
to pay, &c. in caſe of a loſs by fire: it then ſtated a Joſs, and 
non-payment by the defendants. The defendants pleaded 
the general iſſue. The venue was changed by a rule of 
court from Middleſex to London, on the application of the 
defendants; and that rule was afterwards di'charged, on the 
plaintiff's undertaking to give evidence of ſome matter in 
iſſue, ariſing in the county of Middleſex, where the cauſe of 
action was firſt laid; after which the defendants paid 71!. 
into court under the uſual rule. At the trial the plaintiſt, in 
purſuance of his undertaking to give ſome evidence in Mi- 


Aliſex, proved the rule of this court by which the defendant 


paid moi ey into court. It was objected by the defend- 
ani's counſel, that this was not a compliance with the plain- 
tiff 's undertaking, and therefore that he ought to be non- | 
fuited : but the judge was of opinion, that the payment of | 
money into court was an admiſſion of the contract on which 
the action was brought, and this being proved by a rule of 
court in Middlifex, that the plaintiff had fulfilled his en- 
gagement. And a verdict was given for the plaintiff. 
ON A RULE to ſhew cauſe why a nonſuit ſhould not be 
entered, becauſe, firſt, a party who obtains a rule to change 
the venue, or to bring back the venue to the county where 
it was originally laid, mult give ſome evidence, which ou 
have been evidence to ſupport or to deſtroy the action at the 
time it was brought, and that giving evidence of matter aril- 
ing ex pot fads is not a ſufficient compliance wich that rule. 
Santler v. Heard, 2 Bl. Rep. 1031. Salk. 669. Aud that in 
this inſtance the rule for paving money into court was not 
obtained till after the rule for diſcharging the d-fendants' rule | 
to change the venue; and therefore the evidence given aio!e 
after the undertaking was made. vecondly, It then the } 
plaintiff failed in his undertaking, he ought to be nonſzited, : 
Tut CourrT recommended it to him to take the rule in the 
alternative, either for a new trial or a nonſuit. AND now 


PER CURIAM (after cauſe ſhewn), the nrit n 3 
| | this 


Uenne. 


tis caſe is, Whether the plaintiff has or has not complied 
with tlie terms of his undertaking? and if he has not, the 
hex queſtion will be, Whether, on a motion for a new trial, 
which is an application tc the diſcretion of the Court, we 
ought to do that which we cannot but ſee will ultimately 
prove 2 nugatory act, As to the firft, we are clearly of 
opinion, that he has complied with his undertaking, which 
was to give material evidence of ſome matter in iſſue ariſing 
in Midaliſev. By the terms of this declaration it was iu— 
cumben on the plaintiff to prove that he did become a mem- 
ber of The Union Society, that he agreed to conform to the 
ted of ſettlement of 1714, of which the defendants were 
t"ces,and that the defendants promiſed, & c. Theſe were facts 
material to the point in iffue, and the payment of money 
into court was material evidence as to that point, becauſe it 
almitted the cauſe of action and ſuperſeded the neceſſity of 
all that proof which the plaintiff muſt otherwiſe have given. 
do that the plaintiff has fully complied with his undertaking. 
Bu! even if that could be doubted, we ought not to grant a 
new trial in this caſe, becauſe on a ſecond trial the plaintift 
could give material evidence in Middleſex, by proving the 
deed of ſettlement enrolled in Chancery, or the bill and an- 
ſwer in the court of Exchequer. Therefore on both grounds 
tie rule ought to be diſcharged. | | 

It the venue be changed from A. to B. on the uſual affi- Cailland v. 
2vit that the cauſe of action aroſe wholly in B. when in Champions 
act part of the cauſe of action aroſe in an ther county, the he BR. 
Court will order the venue to be brought back to A. on the 7 Ter. Ry. 205- 
ground that the venue had been improperly removed, becauſe 
ine fact ſworn to by the defendant could not poffibly be true, 
namely, that the whole cauſe of action aroſe in B. 

A plaintiff undertaking to give material evidence in the Santler v. Heard, 
county of A. in order to retain a venue, and failirg, muſt be e ec. 
nonſuited, —The defendant had obtained a rule on motion to 2 N14. Rh. 
change the venue from Midillaſeæ to Ef. The plaintiff un- 1031. 
dertook to give material evidence in tus cauſe ariſing in the 
county of /7iddleſox ; whereupon the fr{t rule was diſcharged. 

Aterwards at the trial, the plaintiff gate no other material evi- 
dence in 17iddleſex, than that the witrefles to prove the con- 
tract reſided there; but recovered a vrdict for 104. 125. 5d. 
iubjeCt to the opinion of the Court, wlether, for want of giv 
ing material evidence according to his indertaking, he ought 
not to have been nonſuited, DE Grey, Ch. J. By the 
verdict it appears that the juſtice of the caſe is with the plain- 
ttt, and therefore one couid with to aſiſt him; but the dif- 
ctetion of the Court is cloſed by the a of the plaintiff him- 
ſelf, wo has entered into che pre en rule. The defend- 
ant had a right to have the cavle triel in E, unleſs the 


paintitf had applied to the Court to retain the venue. 
This, 


Venue. 


This, it is ſaid, he might have done upon two grounds, ei. 
ther becauſe the witneſſes lived ir Middleſex, or becuule he 
could give material evidence there. I thall give no Opinion 
upon the firſt of theſe reaſons, becauſe the plaintitf has 
choſen to abide by the ſecond. He undertook to give materi: 
evidence in Middleſex, but has failed; and therefore muſt be 
nonſuited. GoULD, J. I come very near my Lord Chief 
Juſtice im my opinion. Only I do not think the diſcretion | 
of the Court is abſolutely cloſed. I am againſt an abfolute 
nonſuit. There was a caſe of Long and Leach, Hil. 3 Geo, 
3. in which the partics went before the matter to ſcttic the 
coſts for non-performauce of thisrule. That is one preceil-nt 
in which no nonſuit was granted. BLACKSTONE, J. Ihe 
detign of the ſtatute 6 Rec. 2. c. 2, was to compel the ſuing 
out of all writs ariſing upon contract, in the very coun; 
where the contract arole, by ordaining that if the writ was 
of one county and the plaintiff declared of another, the wit 
mould be quaſhed. But this not exyreſsly forbidding the 
writ to be ſued in a foreign county, the ſtatute of 4 Hen. 4. 
c. 18. directs all attorneys to be ſworn, „ that they will 
* make no {uit in a foreign county.”” And the Court-rules 
of 15 Eliz. and A. D. 1654, have made it highly penal tor 
attorneys to tranſpreſs this ſtatute. Soon after the ſtatute of 
Hen. 4. a practice began of pleading in abatement ot the 
writ, the impropricty of its venue even before the plaintiff 
had declared, At firſt, in the reign of Hex, g. they exainined 
the plaintiff on oath as to the truth of his venue: but ſoon 
after they began to allow the defendant to traverſe the venue, 
and try the traverſe by the country. Raftell t. Debt, 184. b. 
Fitz. Abr. t. Briefe. 18. But this pract: ce being ſubject io 
much delay, the judges introduced the preſent method of 
changing the venue upon motion, upon the equity of the 
ſtatutes of Ric. 2. Her. 4. Which Lord Holt ſays, Salk, 
©70. begun in the time of James 1. And among the fees of 
the King's Bench, found by a jury under the king's commil- 
lion 1630, one is, © for every rule to alter a w/e.” 7705 
Jus Filiz. 231. The brm of the rule and athdavit are allo 
itated in Styl. Prack. Rg. (edit. 1657) 331. as eſtabliſhed in 
23 Car. 1. An affidaut was neceſſary, becauſe the motion 
ſucceeded to and was ejuivalent to a plea in abatement; and 
theſe are called the conmon rule and common affidavit 1 
16 Car. 2. 1 Sid. 185. Though the practice did not unt- 
verſally prevail till ater the ſtatute of Jeofails, 16 and 17 
Car. 2. c. 8. Before that, it was uſval to wait till after trial 
and verdict, and then irreſt the judgment for want of a proper 
venue if the improprety appeared on the record. But us 
ſtatute having aboliſted that practice, the mode of changing 
the venue by motion ind affidavit began univerſally to obtain- 


Yet, as it would be hard to conclude the plaintiff by = 
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fngle affidavit of the defendant, he is at liberty to aver, that 
the cauſe of action aroſe in the county where the venue is 
id, and to go to trial on that fact at the ſame time that the 
merits are tried; by undertaking to give material evidence 
vifng in that county. This is equivalent to joining iſſue (as 
in Fizzherbert before cited) that the cauſe of action aroſe in 
the firſt county. And if the plaintiff fails in proving it, he 


nut be nonſuited at the trial; which has in this caſe the 


ame effect as quaſhing the writ by a judgment on a plea 
in abatement. Gilb. Hi. C. P. ch. 7. Originally it was 
required that the plaintiff ſhould give no evidence at the 
rial but what aroſe in the county wherein the venue was 


tamed, 1 Keb. 859. 1 Sid. 442. If he gave none ſuch, he 


mult have been nonſuited of courſe. But when it was laid 
town (more liberally) in Swaine's caſe, 1 Sid. 405- that the 
printiff might lay his venue in any county wherein part of 
the cauſe of action aroſe, he was then bound only to give 
ſme evidence, and not the whole (dare aliquam evidentiam }, 
n the county where the venue was laid, Salk. 669. 12 Med. 
315. which continues to be the rule at this day. And if the 
plaintiff fails to make good his undertaking, he is nonſuited 
now, which has the ſame effect as judgment for the defend- 
at on a plea in abatement, viz. Quod eat fine die; and the 
plaintiff muſt begin again. Conſider the undertaking in an- 
other light, as 2 api, de upon which the defendant”; rule 
for changing the venue is diſcharged, then upon its non- per- 
frmance, the old rule remained in force, and the trial in 
Mildleſex was a mis-trial, and ought to be ſet alide with coſts. 

but the true way of conſidering it is, as a conditional ſubmiſ- 

lon to a nonſuit by the plaintiff, in caſe he fails of producing 

material evidence in Middliſev. At the ſame time I am in- 

enable to deal with this as with other nonſuits, and to ſet it 

ilide upon fair aud reaſonable terms. If therefore the plaintiff 
Kill conſent to pay the coſts, to rechange the venue from 

Middlfex to EHex, and to try his cauſe peremptorily at the next 

alizes, I am for diſcharging the rule; otherwiſe J think he 

liould be nonſuited. NAREs, J. Of che ſame opinion with 

ny Lord Chief Juſtice and my brother Black/tone. 1 remember 

a nonfuit at Worcefler upon this rule. The terms of the 

ul! in Long and Leach were, dare aliquam evidentiam in ma- 

14 ibidem ſurgente. It appears that the parties agreed to 

go before the maſter, —Judgment of nonſuit. 
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In this caſe the plaintiff was allowed to bring back the Buckſhaw v. 


ſenue after plea pleaded. —Ir was, on the part of the de- — Ter 


endant, moved to diſcharge a rule obtained laſt term on 16 Geo, 4. B R. 


behalf of the plaintiff, for bringing back the venue to London, Coup. 409. 


Fhere it was originally laid, upon undertaking to give ma- 
ral evidence in London. The objection was, that the ap- 
cation for bringing back the venue was too late. The facts 

| ; | were, 
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amend his declaration by altering the venue (1),—AD}JoR- 
NATUR. And now PER Cur. We deſired the maſter to 
enquire into the practice, and conſider, Whether the plaivtitt | 
could not bring back the venue after plea pleaded : the malter } 


Petyt v. Berke- 


fey, eſq. 

Mic. Ter. 

17 Geo. 3. B. R. 
Cowl. 510. 
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were, that after the venue had been changed from Lendhn tg 
Lincolnſhire by the detend-nt, upon the common HHdavit, the 


cauſe had gone down to trial at Lincolnſhire aflizes, warn the | 


plaintiff was nonſuited. This nonſuit had been atter wards 
ſet aſide, and a new trial directed. Accordin-ly, the cauſe 


went down a ſecond time to the aſſizes at Lincoln, to be nid 


before a ſpecial jury, but, for defect of jurors, was made a 
remanet. And it was inſiſted, that, after all theſe proceed- 


ings, the plaintiff could not bring the venue back to Londn; 
and Dickenſon v. Fiſher, 2 Sir. 858. was cited. Lord Maxs- | 
FIELD, Ch. J. The maſter ſays, he takes the practice to 


be according to the caſe in 2 S/range 858. But it comes to 
the ſame thing: for the plaintiff may at any time move to 


has accordingly enquired and conſidered about it; but he has 


not met with any thing material to the point in queſtion, except 
: 1 


the caſe cited from 2 Fr. 858. and two caſes upon amen 
ment, 2 Str. 1102. Stroud v. Tilly, and 2 Str. 1202. Rivet i 


al. v. Chalmondeley, We think it would be an idle circuity to 
put che plaintiff to move to amend his declaration, in order 


to come at an alteration ofthe venue; and if we permit him 


now to bring it back, he does it at his peril; becauſe, if he 


does not give material evidence in Londen, he mult be non 
ſuited; and) if it ſhould appear to be a local action by ſtatute, 


he will be nonſuited upon the opening. The conſequence i, 
that the former rule muſt ſtand, 

The Court will not change the venue where an impat— 
tial or ſatisfactory trial cannot be had. And it is too late to 


change the venue after an order for time to plead, ple:ding | 
iſfuably, where the terms are to take ſhort notice of trial at | 


the firſt fittings in [London ur Midd ſex, —Cauſe was thewn 
againſt a rule nf, for 1etting aſide a rule obtained by the de- 
tendaut for changing the venue from Middle/ex to G houceſ;er- 
ire. The action was an action of ſcandal brough: by a 
Glouceſterſhire juſtice of peace, for words fpoken by the 
detendant, Mr. Berkeley, upon the huſtings, at the time of tlie 


election of a member for the county of Glouceſter ; MH 
Berkeley himſelf being one of the candidates. The detenvantÞ 


had obtained a rule, vpon the common affidavit, & to change 
the venue from Middleſex to Glouceſterſhire where the caule 
of action aroſe.” It was afterwards moved to fet is 
laſt rule aſide; and the preſent rule was obtained: againi 
which cauſe was now fſhewh, igſiſting that it was nec! 


. — 


(i) N. B. That muſt be by 2 rule to ſhew cauſe. 
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6% late to remove the cauſe till after plea pleaded. Lord 
MAarnSFIELD. 11t, The diſtinction taken is this: The venue 
may be changed after an order for time to plead, though 
won the terms of pleading iſſuably; but not after an order 
for time to plead, where the terms are to plead 1fſuably and 
abe ſhort notice of trial at the firſt ſittings in London or 
Middleſex, becauſe there a trizl would be loft (1). But, 
2dly, In all caſes one would with not only a fair but an un- 
ſulpected trial. Here, the very nature of the action, the 
event which gave riſe to it, and the circumſtances of the 
parties, ſhew, there cannot be a ſatisfactory trial. Of all 
tals the greateſt latitude for bias is open in an action for words 
occationed by election heat. A man may very ſafely ſwear 
there cannot be a fair trial upon haſty words, uttered at the 
time of the poll. The maſter when he takes up the freeholders? 
book, muſt pitch on men who are friends of the one fide or 
the other, Therefore I think upon either ground the rule 
for diſcharging the rule obtained by the defendant ſhould be 
made abſolute. The other judges concurred. Rule ab- 
ſolute. | | 

The defendant cannot change the venue after an order for Shiptey v. 
tine to plead, on the terms of pleading iſſuably and taking 7 9k TH, — 
ſhort notice of trial for the firſt fittings in London or Mid- . Ter, Rep. 693. 
8lſex (2). : 

In this caſe it was held that where a fair trial cannot be The King v. 
lad in the county of the city of Chefter, where the matter _ Tr. Ter, 
ariſes, the trial will be awarded in the next Engliſb county, 1 For. Rp a 
where the king's writ of venire runs. But upon an ap- ; 
plication for a trial at bar, the Court will in every caſe ex- 
erciſe its own diſcretion upon the peculiar circumſtances 
thereof. -A rule was made abſolute, no cauſe being ſhewn, 
ou a motion for leave to enter a ſuggeſtion on the record in this 
action, © that the corporation and citizens of Chefter were 
© intereſted in the event of this ſuit, and therefore that a fair 
+ and impartial trial could not be had in the county of the 
city of Chefter.” IT WAS THEN MOVED FOR A TRIAL 
AT THE BAR OF THIs COURT; and the importance of the 
queſtion to be agitated was relied on. THE PRINCIPAL 
QUESTION was, Whether the right of electing aldermen in 
the city of Chefler is veſted in the citizens at large, or in a 
{lect body? And there were twelve iſſues on the record 


. — 


(i) Vide Hunter v. Gray, Trin. 28 Ges. 2. C. B. Barnes (quarto edit.) 
403. S. P. 1 Milſ. 245. Whiteman v. Thompſou, contra. ; 

(2) The diſtinction ſeems to be this: the venue may be changed after 
an order for time to plead, thuugh upon the terms of pleading iduably.;z 
but it the defendant has agreed to plead ifſuably, and to take ſhort no- 
tice of trial for the firſt fittings in London or M:ddlc/ex. he cannot then 
change the venue, becauſe there a trial would be loft, Pez: v. Berkedey 
Mira, Hunter v. Gray, Barnes 493. 


Which 


—ͤ ͤ——ͤů⸗„ ů 7«ð ² 2 —— — 
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Which it was contended would neceſſarily give riſe 18 
many intricate queſtions of evidence, and in fact go to the | 


very exiſtence of the corporation. That in the Alden 


| caſes, Hil. Ter. 13 Gee. 2. (1), the Court granted a trial 


at bar upon fimilar grounds, becauſe the queſtion to be 
tried involved in it the conſtitution of the borough. Tus 


Court granted a rule to ſhew cauſe. And after cauſe 


thewn, PER CuURiaM: Lord MansFiELD, Ch, |, All 


queſtions concerning trials at bar muſt depend upon their! 


own circuinſtances: Many informations in the nature of a 

guo warrants, upon which the exiſtence of corporations de- 
. = * + 

pended, have been tried at 27 privs, and many at bar, The 


only rule therefore to go by is the judgment which the Court 
ſhall form on the nature of the iſſues and; their dependences, | 


Now it ſeems to me as clear as poſſible, that no queſtion of 
magnitude can ariſe in this caſe to render a trial ar the bar 
of this court neceſſary. Many of the iſſues will admit of 


no litigation, ſuch as, that it is a corporation by preſcription; } 


and the granting, in fact, of the charter by Car. 2. and ſome 
others, are only conſequential. The great queſtion is on the 
acceptance of the charter of Car. 2. but that cannot involve 
in it much difficulty. We know the obloquy under which 


charters granted at that time lie. As my Lord Hardwicke | 


ſaid (2), they have never received any countenance in Ve. 


min/ler-hall; and he would never give any opinion in ſupport 


of them unleſs the ſtrongeſt evidence were laid before the 
Court of their having been accepted and uniforialy acted 
under. Therefore there is no ground in this caſe for a trial 
at bar. | 

Then the next conſideration is, where it ſhall be tried, 
Now, with regard to that, all local queſtions which ariſe in 
a county palatine muſt be tried there (3). In the preſen! 


caſe, the matter ariſes locally in the county of the ci of | 


Chefler. But, by the ſuggeſtion which has been entered upon 
the record, it appears that an impartial trial cannot be had 
there, therefore it muſt be tried in the next county; but that 
muſt mean the next county where the king's writ of venire 
runs. The county palatine of Cheſter cannot be called the 
next county for this purpoſe, becauſe the king's writ of ve- 
nire does not run there. All this I take to have been tully, 
finally, and in point, eſtabliſhed in the Berwick caſe. And 
though Northumberland was not there ſaid expreſsly to be the 
next county where the king's writ runs, yet it was taken 
for granted that it was ſo. ; : 
or the ſame reaſon, where a matter ariſing in Wales is 


L — 


— 


(1) The Maidſſone caſes came before the Court in Hil, 13 C. 2. under 
the name of Rex v. Weldifh, Rex v. Rand, Rex v. Curties. 
(2) In R. v. Jebnſon, Hil. 7 Geo. 2. ; (3) 4 Hl. 8 160 
| | [ 
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tried in the next county, it is never tried in the county pala- 
une of Ghefter, but always in the next Eugliſs county where 
the king's writ runs. - 

BULLER, J. It is obſervable, that there is no inſtance, - 
except that of the Ang and Fohnſon, where the Court has 
ev! ſent a record by mittimus to be tried in a county pala- 
tine, where the fact did not ariſe there; and I very much 
doubt the power of the Court to do it. It is not quite clear 
when the doctrine of ſending records by mittimus into coun- — 
tes palatine was firſt taken up; but in the 11 Wil. 3. (1), the 
Court expreſsly ſaid, that they could not order a trial in the 
county palatine of Lancaſter; and therefore they ſent tlie re- 
cord to be tried in Yortſhire, as being the next county. 

Then as to the meaning of the expreſſion of the next Eng- 
% county, it is ſufficiently explained in Ploæud. 200. where 
tie reaſon given for direCting the venire to the ſheriff of 
Herd was, becauſe the town of Cardiff was in the county 
0! Clamorgan, in Wales, where a ſheriff of this kingdom of 
England cannot intermeddle. From this reaſon it is mani=- 
fe.t chat it muſt be the next Hugliſb county where the king's 
writ of venire runs. That is the only way of accounting = | 
lic Welſb caſes having always been tried in the next Eugliſb 
county where the venire runs, and not in Cheſter, though in 
kc that is nearer to Wales. Rule diſcharged, and the venire 
awarded into the county of Salop. : 


Gerditt. 


NEW trial was refuſed, though the Chief Juſtice report- Swain v. Hall, 

ed that the ſtrength of evidence was againſt the verdict. Hit fer. (g 
—Covenant upon a leaſe made by plaintiff to defendant of a 4 Wits. 45. ra 
louſe called the Oxford Arms, for the term of . twenty-four | 
fears, in conſideration of 6700. in hand paid by defendant to 
flaintiff, and of the yearly rent of 142/. wherein the defend- 
ant (amongſt other things) covenanted to lay out 400. in re- 
paring the premiſes, and alſo covenanted to keep and leave 8 
de ſame in good and tenantable repair, at the end of the | 
term, Whereupon the plaintiff aſſigned two breaches : Iſt, 
That the defendant did not lay out goo. in repairing the 
premiſes, 2dly, That the defendant did not leave the fame 
in good and tenantable repair, at the end of the term. The 
keſendant pleaded that he did lay out 400. in repairing the 
premiſes, and thereupon iſſue was joined; he alſo pleaded 
that he did leave the premiſes in good and tenantable repair, 
the end of the term, and thereupen iſſue was alſo joined. 


— ee ee. SoC. a. — » —— 
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(1) Vide 12 Mod. 313 
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On the trial before Lord Chief Juſtice imat upon the firit WM 


iſſue, it was clearly proved, on the behal! of the defendant, WM © 
that he had laid out gool. in repai ing the premiſes, ſo that WM !** 
the counſel for the plaintiff wholly gave up that iſſue; as to Wil "* 
the ſecond iſſue, it ſeems there was a contrariety of evidence; of. 
and the Chiet Juſtice in ſumming it up to the jury, was | the 
pleaſed to intimate to them, that he thought te weight if Wil 5" 
evidence was with the plaintiff; but they found a verdict for ne 


the defendant upon both iflues. It was moved for a new | 
trial upon this gicund, WiLMoT, Ch. J. Where verdicts 
have been given contrary to evidence, or where there hach 
been no evidence at all to ſupport ſuck verdicts, the Court hath 
granted new trials; but F there hath been a contraricty of evi- | 
dence on both ſides, the Courts have never granted new trials, | 
notwith/landing the judge before ꝛbhom the cauſe was tried bath | 
been of opinion, that the ſlrength and weight of evidence was | 
againſ? the verdict. In the preſent caſe there was a contra- | 


riety of evidence on both tides; and although I am till of } and 

opinion, that the weight of evidence was with the plaintiff, Wl ” G 

yet I diſclaim any power to control this verdict of the jur;, | Ik, 

who are the legal conſtitutional judges of the fact. =_ 

Some days after the Court refuſed a new trial in this caſe, ne 

the Chief Juſtice ſaid, that it could not have been ſent to be tried . Sh 

again upon one of the iſſues, but it muſt have gone back on Lal. 

the whole record, viz. upon both the iſſues; and that one bio 

lue being clearly with the defendant, there was no foun- he if 

dation or pretence for a new trial on that iſſue ; and he cited fred 

the caſe of Rowland v. Vanhalken, C. B. Eaſter term 1 Ges. I. larni 

from J. Tracy's notes, where it was ſo determined. 1 

See allo titles NEw TRIAL and PRAcricg. Sec. Trial 9 

| | | never 
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The Koz. he NAS TE RS of grammar- ſchools muſt he licenſed by the WW vficie 
r 4 ordinary, who may examine the party applying for 2 arrtur 
36 Geo. 3. E R. licence as to his learning, morality, and religion. And it is Wie rer 
Ter. Rþ.490. a good return to a mandamus, to the ordinary to grant ſuch Wi this 


a licence, to ſtate that he had ſuſpended granting his licence WF What! 
until the party would ſubmit himſelf to be examined, S touch- Vs his 
ing his ſufficiency in learning. To a mandamus, directed i dooſe 
to the Archbiſhop, commanding him to licenſe the Rev. K. z, 
A ithnel!, clerk, to teach in a grammar-ſchool at Sk:pron in WO if th 
Craven, in the county and dioceſe of York, to which he had Bi fough 
deen nominated and appointed (1), the Archbiſhop made a {Wi wit (1 
return; alleging that by the ancient canon law uſed and prac- WW _ 


rs 5 eo v. 


(1) Ante, vol. IV. p. 83 2. = WHY 
tiſedz 


Visitor. 


uſed in England, the licenſing of ſchool-maſters belongs 


to the Archbiſhops and Biſhops of England: that in the 


ear 1603 certain conſtitutions and canons eccleſiaſtical 


were duly treated upon by the Biſhop of London, preſident 


of the convocation for the, province of Canterbury, and 
he reſt of the biſhops and clergy of the ſaid province, and 
| agreed upon, with the licence of his late majeſty King James 
ne Firſt in the ſynod begun in London in 1603, and that it 
was provided thereby (among other things) that no man 
ſhould teach either in public ſchool or private houſe but 
ſuch as ſhould be allowed by the biſhop of the dioceſe or or- 
linary of the place und-r his hand and ſeal, being found meet 
u well for his learning and dexterity in teaching, as for ſober. 
ad honeſt converſation, and alſo for the underſtanding of 
God's religion. That King James by his letters patent, 


&, dated 6th September in the 2d year of his reign, gave his 


roval aflent according to 25 Hen. 8. to all the ſaid canons 
and conſtitutions, &c. That the grammar-ſchool at Skipton, 
n Craven, is a public grammar-ſchool within the dioceſe of 
Hirt, of the foundation of V. Ermyſted, clerk, made in the 
reiga of Edavard 6th. That R. Vithnell, clerk, in the writ 
named, is a clerk and minſter in holy orders and reſident 
v Stipten aforefaid, within the dioceſe and juriſdiction of 
Hirt. That at the time when Withnell applied to the Arch- 
bibop for his licence to teach in the ſaid ſchool, and before 
the iſſue for the writ of mandamus, the Archbiſhop of- 
kred to examine him touching his fitneſs and ſufficiency in 
larning to be the ſchoolmaſter of, and to teach in the grammar- 
{hwel, and required him to ſubmit to be ſo examined by the Arch 
bed touching his fitneſs and ſufficiency,” which Withnell then 
refuſed to do, and hath not yet done. That the Archbiſhop 
erer utterly refuſed to grant a licence, but only ſuſpended 
lie granting thereof till VMitbnell ſhould ſubmit himſelf to be 
examined, &c. and until the Archbiſhop ſhould by ſuch 
examination receive reaſonable ſatisfaction of his fitneſs and 
liciency, &c. Lord KENyoN, Ch. J. In order to ſupport 
areturn to a mandamus, it is not neceſſary that every part of 
tte return ſhould be good: it is ſuſficien!, if enough appear 
this return to ſhew that the Archbithop was juſtified in- 
wat he did; and I think he was not only juſtified, but ic 
Fs his bounden duty to do what he has done in this caſe. I 
looſe to avoid ſaying any thing reſpecting the canons made in 
193, whether they did or did not extend to the province of York, 
c it they did, whether they do or do not affect this queſtion, 
ugh they were fully and ably explained by Lord Hard- 
nete (1), e it is not neceſſary to reſort to them for 


(1) Vide Middleton v. Croft 2 Ait. 650, Rep. Temp. Hard. 57. 326. 
itd Hr. 1056, | 
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the Archbiſhop of Yor#'s juſtification. His counſel very WM or 


properly laid dis foundation deeper z he reſorted to the an- of 
cient canons received in this country long before, and pro. WW tio: 
perly ſaid that it was immaterial whether they were made o 
in this kingdom or at the councils of Lateran or Trent, fr WM |. 


that as they had been recei:ed and adopted here, they had | 
acquired the force of laws in this country. And, to be ſure, 8 
if this were not ſo, the world has been deceived on this ſub. | 
ject, and not only the judges in making the ſeveral deter. 
minations upon this branch of the law, but all the text writ- | 
ers alſo have been under a miſtake. In deciding this caſe we 1 
may rely on what Lord Keeper Wright ſaid (1) in Cox's caſe, . 


„ that keeping of ſchools is by the old laws of England of 5 

eccleſiaſtical cognizance.” The ſeveral inſtances cited from Ti 

Oughton ordo fudiciorum from p. 56 to p. 66, go a great way te 

to prove this: and the ſtatutes referred to, 23 Eliz. c. i, 2 WM fat 

Fac. I. c. 4. and 13 and 14 Car. 2. c. 4. recognize the power WM vir 

of the ordinary to licenſe ſchool-maſters. Then on whit WM the: 

; ground and for what reaſon is that licence required? Bye: 
g referring to analogous caſes, I anſwer that the ordinary may WW tot 
g examine the party applying for a licence reſpecting his qua- 7 
lification; there is no doubt but that the ordinary may cx1- WW bis 
mine eccleſiaſtical perſons preſented to him for inſtitution (2). UM, 
| Then it was objected that the Archbiſhop had exceeded his ingl 
| authority in this caſe, becanſe he wiſhed to examine Mut- WM not 
| nell as to his ſufficiency in learning: | have been anxious not evi 
N f to go into any points that do not immediately belong to the Vi 
| cauſe, but I cannot forbear ſaying, that 1 think that if the WM M. 
Archbithop had examined into the moral character and reli- MW mt: 

gious tenets of this gentleman, as well as to his learning, he u 

would not have exceeded his duty; perhaps, indeed, the WW ther 

Archbiſhop was ſatisfied reſpecting the former, and oniy WM Pg. 

| doubted with regard to the latter. In Ruſhworth's cafe (3), Ml 1;0 
i this Court thought that the biſhop had done right in ful- ll am 
pending his licence until he had enquired into the moral cha- cnn 
racter of the perſon applying for the licence. I remember an v 
; application made to this Court ſome years ago by a perſon WM tiat 
who withed to be admitted a member of the furgeons' com- Fd. 
| pany ; it was anſwered that he was not qualified becauſe he Lor 
had not a competent knowledge of the Latin tongue, which 158 ti 

required by a bye-law of that company ; and Lord Manifest vas, 

laid that ſuch a bye-law was good, as it only affected per- n 

fons engaged in a liberal profeſſion. Therefore on de ning 

ancient eceleſiaſtical law adopted in this country in ea ll ouz: 

times, and now forming part of the law of the land, on eff, mad 
tlatute law, on the authority of the two adjudged caſes nol The 
. Ts 3 cpr 
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contradicted by any other deciſion, on the analogous caſes 
of eccleſiaſtical perſons preſented to the ordiniry for inititu- 
ton, and on the expedience of the thing, I am clearly of 
im on that this return ought to be allowed. ASHHURST, 
|, GRoSE, J. and LAWRENCE, J. agreed. Return allowed. 


Nager. 


HE intention of the parties at the time of making a Far! cf March 

bet is to be conſidered. A verdict having been foun ag 1 
for the plaintiff, it was mo ed on behelf of the defendant, 11 Geo. 3. BR. 
for a new trial. It was a contract made at Neomarket. 5 Burr 2802, 
The wager was originally propoſed between young Mr, Pigat, 
de pr ent defendant, aud young Mr. Codrington, to run their 
fathers (to uſe the phraſe of that place; each againſt the other. 
Sir William Codrington, the father of Mr. Codrington, was 
then a little turned of fifty: Mr. Pige?s father was upwards 
of ſeventy, Lord Gry computed the chances, according 
to tne ab ve- mentioned ages of their eſpective fathers. Mr, 
Gdringion thought the computation was made too much in 
bis disfavour. Whereupon Lord March agreed to ſtand in 
Mr. Codrington's place: and reciprocal notes were accord- 
ingly given between the earl and Mr. Pigot. Mr. Pigot's 
note ran thus“ I promiſe to pay to the Earl of March 500 
gui eas, if my father dies before Sir William Ceodringten. 
IWiliam Pigat The earl's was“ ] premiſe to pay to 
Mr. Pigot 1690 guineas,' in caſe dir William Codrington does 
not ſurvive Mr. Piget's father. March.” No mention was 
at all made, at the time of this tranſaction, about their fa- 
bers being then dead or alive. Bud the fact was, that Mr, 
Fgot's father was then actually dead: he died in Shropſhire, 
1:0 miles from London, at two o'clock in the morning of the 
ame day on which this bet was made at Newmarket, aſter 
dinner, However, this fact was not, at that time, at all known 
to any of the parties; nor was there any reaſon for ſuſpecting 
tat Mr, Pigot's father was then dead. There was no ob- 
tion made at the trial, againſt going into parol evidence. 
Lord Mansfield left the matter to the jury, who found a ver- 
at for the plaintiff, with 525/. damages. "The objection 
was, that the contract was void. It was without any conſider 
an: tor there was no poſſibility of the defendunt's win- 
ning (his father being then actually dead), and therefore he 
ougat not to loſe. It was a contract in futuro, manifeſtly 
made upon the ſuppoſition of a then future contingency. 
The meaning can't be doubted: and the words ſufficient! 
preſs that meaning. If my father dies before Sir V. 2 
va Codrington is equivalent to ſaying, „If my father thall 
ve before Sir William Codrington. But his father was dead 
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before he entered into this contract. Lord Mansrittn-.. 

In marine inſurances the inſured ought to know whether his 

{hip was —— or not, at the time when the {et out 
as ies I 


upon her voyage. the preſent caſe had ſtood upon writ- 
ten evidence only, it had been matter of law. But there 


was no objection made, at the trial, againſt going into parol 1 


evidence. The queſtion is, What the parties eally meant?” 


The material contingency was—“ Which of theſe two 
young heirs ſhould come to his father's eſtate firſt?” I: 
was not known that the father of either of them was then 
dead. Their lives, their healths, were neither warrantea 8 
nor excepted, It was equal to both of them, whether ons | 


of their fathers {h:zuld be then ſick or dead. All the cir. 
cumſtances {hew, that if it had been thought of, it would 
not have made any ditference in the bet ; and there was no 


reaſon to preſume that they would have excepted it. Ie 
intention was, that he who came nrſt to his eſtate ſhould I 
ay this ſum of money to the other who ſtood in need of it. 

hat the event had happened, was in the contemplation of | 


neither party. Both noies are ſo penned as to be applied to 
what was to happen. But the nature of ſuch a contract, 


and the manifeſt intention of the parties, ſupport the verdict | 


of the jury (to waom it was left without objection),“ That 


Jones v. Ran- 


Gall and ancther, 
Ea. Ter. 

14 Geo. 3. B. R. 
Cowp. 37. 


- 


* he who ſucceeded to his eſtate firſt, by the death of his 
e father, ſhould pay to the other,” without any diſtinction 


whether the event had or had nor, at that time, actually 


appened. ASTON, J. It was originally intended to be a | 
bet between two young heirs apparent: and the material 


point to be ſettled was to fix the difference of che chances of 


the ſurvivorſhip of their fathers. The mere ſurvivorſhin ; 


was the thing intended to be betted upon. The jury were 


the proper judges of the intention of the bet: and they have 


determined what that intention was. If it had ſtood ſingly 


upon the defendant's note, I ſhould have thought it not to be 


a good promiſe at the time of giving it. But taking the evi- 


dence and all the cucumſtances together, it was proper to be 
left to the jury: and the jury, taking the circumſtances into 
conſideration (and it was proper to take them into conſider» F 
ation), have determined it. ſee no ground for granting a 


new trial. — And rule for a new trial diſcharged. 


An action will lie to recover money won upon a wager, 8 
& Whether a decree of the court of Chancery would be re- | 


verſed or not on appeal to the Houſe of Lords; unlels the 
motive be fraud or other turpis cauſa. This was afſumplit 


upon a wager, „Whether a decree of the court of Chan. ; 


cery would be reverſed on appeal to the Houſe of Lords.” 
The decree was reverſed, whereupon the plaintiff brought 


this action, and obtained a verdict for fifty guineas, the 


n arreſt ot 


amount of the wager laid, and it was moved ir 
FE R judgment 
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jugment: Firſt, Becauſe the event was not contingent, but 
certain 3 and ſecondly, becauſe the contract was illegal, 
tering contra bonos mores. Lord MANSFIELD, Ch. J. (after 
agument). This caſe muſt be decided upon the ſtare of it 
45 it appears upon the declaration. It is there ſtated to be a 
wager made by the detendaiit wh was the party appealing 
in a cauſe depending before the Hou'e of Lords; and who, 
incaſe the judgment was reverſed in his favour, was to pay 
gol, to the plaintiff; if it was affirmed he was to receive 500. 
He was willing therefore to receive ſomething if he loſt by 
the deciſion, and to pay the ſame ſum if the judgment were 
in his favour: the chances therefore were equal. THE 
QUE5TLON upon this ſtate of it is, Waether this contract is 
againſt law, and void upon the face of it? 

{t is admitted by the counſel for the defendant, that the 
contract is againſt no p-fitive law: it is admitted too, that 
there is no Caſe to be found which ſays it is illegal: but it is 
arg«ed, and rightly, that notwithſtanding it is not prohibited 
by any poſitive law, nor adjudged illegal by any precedents, 
yet i! may be decided to be ſo upon principles; and the law 
of England would be a ſtrange ſcience indeed if it were de- 
ciled upon precedents only. Precedents ſerve to illuſtrate 
principles, and to give them a fixed certainty. But the law 
of England, which is excluſive of poſitive . enacted by 
fta ute, depends upon principles; and theſe principles run 
through all the caſes according as the particular circumſtances 
of each have been found to fall within the one or other of 
tiem, 

The queſtion then is, Whether this wager is againſt prin- 
ciples? If it be eontrary to any, it mult be contrary either 
to principles of morality, for the law of England prohibits 
every thing which is contra boanos mores ; or, it mult be againſt 
principles of ſound policy; for many contracts which are not 
againſt morality, are ſtil] void as being againſt the maxims 
of {ound policy. With reſpect to the firſt queſtion, Whe- 
ther it is againſt morality? This contract is equal between 
the parties; they have each of them equal knowledge or 
equal ignorance : and it is concerning an event which, rea- 
loning by the rules of predeſtination, is to be ſure ſo far cer- 
tain, that it muſt be as it thould afterwards happen to be. 

ut it is a future event equally uncertain to the parties, 
whether the Houſe of Lords would be of the ſame or a dit- 
krent opinion with the Chancellor; the preſumption, if any, 
being rather againſt the perſon betting in oppoſition to the 
Chancellor's judgment. hats 
Nia doubt there may be a wager of this kind under ſuch 
circumſtances as would render it immediately immoral, and 
change it into a crime; and of theſe there are ſome in the 
books; as in evaſions of ſimony, where a perſon who 
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wanted to be made a biſhop, converſing with the perſon | 
who had molt intereſt at court upon the ſubject of a ſee that 
was then vacant, faid, “ I will bet you fo much, naming a 


conſiderable. ſum, that I have not the bithoprick.” Th 


was a mere colour to diſguiſe what was the teal intention at 
the party, which was, to purchaſe it. The contract in ar 


caſe was clearly and maniteſtly corrupt, and tieretore void, 
So if the preſent wager had been made with one of the 


judges or one of the lords, it would have been a bribe. O. 


if it had been as ſtated, merely a colour to cover uſury, then, 


notwithſtanding the diſguiſe of the wager, the moment the | 
truth appeared it would remain to be governed by principles, 
as if the parties had really entered into ſuch a corrupt agree- I 
ment. Again, if it had been a wager laid with either the | 


attorney or counſel in the cauſe, it would have been an objtc- 


tion. But there is no fact of that ſort in this caſe ; whici is | 


a tranſaction, that, as far as I can fee, contairs nothing im- 
moral or contrary to juſtice. As to the certainty of the lan, 
:t wveuld be very hard upon the profeſſion, if the law was 


2 certain, that every body knew it ; the misfortune is that | 


it is ſo uncertain, that 1: coſts much money to know what 


point upon which even perſons in the profeſſion may differ, 
and if either they or any two other perſons bet about the $ 


it is, even in the laſt reſort. 


The ſecond queſtion is, Whether this contract is againſt } 


ſound policy ? And ſuppoſing it clear of all the circumſtances 
before mentioned, ſuch as its being upon equal terms, with- 
out fraud, and with a view only of ſecuring ſomething to 
the appellant, in caſe the deciſion went againſt him, I protets 


that, even independent of thoſe circumſtances, I ſee no ob- } 
jection to it in ſound policy. From my own memory of F 
this cauſe, if there ever was uncertainty in any Caſe it was 


in this. | 
When a nice queſtion therefore is depending, it may be a 


deciſion, provided there be no fraud or colour in the caſc, 


I ſee no reaſon why they ſhould not do ſo. The pretent } 


caſe being of that ſort, and not being prohibited by any poſi- 


tive law, nor contrary to any principle of ſound policy or 
morality. I do not think we are at liberty to prevenc t1* | 


- plaintiff from bringing his action to recover the money he 


Pa Coſta v. 
Jones, Hil. Ter. 
iS Geo. 3. B. R. 
Comp. 729. 


has won, and therefore I am of opinion that the rule for ar- 


reſting the judgment ought to be diſcharged. The other | 


Judges concurred. £ 

An action will not lie upon a voluntary wager between 
two indifferent perſons, upon the ſex of a third, apparently 
a man; having acted, and continuing to act, as ſuch, in 
various public characters. 1ſt. Becanſe ſuch enquiry tends to 
indecent evidence. 2dly. Becauſe it tends to diſturb the peace 


10 


of the individual and of ſociety. But indecency of evidence: 1 
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10 ohjeCtion to its being received, where it is neceſſary to 
he deciſion of a civil or criminal right. This was an action 
of alſampfit, upon a wager between the plaintiff and the 
&endant, upon the ſex of Afonfeur Le Chevalier D Hon ; 
nd who was ſo deſcribed in che declaration, which ſtated 
that the defendant on the 4th of October, 1771, in contider- 
zion that the plaintiff would then and there pay him ſeventy- 
fie guineas, undertook to pay to the plaintiff three hundred 
pounds, in cafe the Chevalier ſhould at any time prove to be 
female. There were other general counts for money lent, 
money laid out and expended for the uſe of the defendant, 
ind money. had and received by the defendant to the uſe of 
te plaintiff, Plea, Non aſſumpſit. The cauſe was tried be- 
fore Lord Mansfield at Guildhall, when the jury found a ver- 
let for the plaintiff, damages 3ool. coſts gos. The countel 
forthe defendant, had moved on the tecond day of this term 
arreſt the judgment; and if he ſhould not ſucceed in that 
then that the defendant might be at liberty to ſtay the pro- 
ceelings z and obtained a rule to ſhew cauſe. This motion 
mas grounded upon an objection he took at the trial, that the 
plaintiff ought not to recover, becauſe it was a wager upon 
1queſtion tending to introduce indecent evidence. To this 
It was anſwered, that the objection, if founded at all, ap- 
pared upon the record; and Lord Mansfield being of that, 
opinion, the objection was then over-ruled. After wards 
Lord Mansfield mentioned this caſe, and applying to Mr. 
Harcroſt, ſaid, he underſtood his only objection was, that 
fie queſtion led to indecent evidence. But his lord{hip 2dded, 
" there is another ground, which does not appear ſo ſtrong 
© upon the record as upon the evidence; which is, that it 
© materiaily affects the intereſt of a third perſon. If I am 
right in that objection, the plaintiff ought to have been 
" nonſuited, Therefore I mention it that you may move fer 
© anew trial at the ſame time, and ſo take in the whole of 
* the queſtion.” This addition was accordingly made to the 
ule, and cauſe having been ſhewn., Lord MansFIELD, 
Ch. J. I was ſorry that the anſwer given to the objection 
made at the trial, „that it appeared upon the record, had 
been ſo haſtily given way to by me. I was ſorry for an- 
"her thing, that the witneſſes who were ſubpcenaed had not 
deen told they might refuſe to give evidence it they pleaſed, 
Bur no objection was made om their behalf by the counſel 
or tne defendant, nor did any of themſelves apply for pro- 
ection, or heſitate to anſwer. I have ſince heard that many 
«them were confidential perſons, ſervants, and others employed 
in he ay of their profegion and buſineſs. Had any of them 
murred, it would have opened the nature of the action, 
at two men by lay ing a wager concerning a third perſon, 
ant compel his phyſicians, relations, and ſervants, to wr” 
cloſe 
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cloſe what they knew relative to the ſubject-matter of tha! 
wager, would have been an alarming propoſition: the bart 
ſtating it would lave ſtartled. Indeed, the objection being 

ut upon the general crude ground of the cauſe leading io 
indeceut evidence, and not npon the ſpecial nature of thi; 


caſe, does not ſtrike me. For indecency of evidence is no ches 


tion to its being received, where it is neceſſary to the deciſion of a 
civil or criminal 0 84 and upon that ground we think M;, 
Juſtice Burnet did wrong in rejectiug the caſe that came he. 


fore him (1); for there the party had received an injury, 
But if it had been an action upon a wager, whether {uch a 
woman had ſuch a defect or infirmity, it would have bern! 


nearly the preſent caſe. Indifferent wagers upon indifferent 
matters, without intercft to either of the parties, are cer. 
tainly allowed by the law of this country, in ſo far as they 
have not been reſtrained by particular acts of parli:ment; 
and the reſtraints impoſed in particular cafes, ſupport the 
general rule. For where parliament interpoſes an! fays, 
5 unleſs you have an intereſt in ſuch a caſc, any wager or 


inſurance upon it ſhall be void and of no effect;“ it implies, ] 


that in caſes not ſpecially prohibited by act of parliament, 
parties may wager or inſure at pleaſure. And this ſpecies 
of contract has, in fact, gone to an extent that is much to 
be complained of. Whether it would not have been better 
policy to have treated all wagers originally as gaming con- 
tracts, and ſo have held them void, is now too late o diſcuſs 
they have too long and too often been held good and valid 
contracts. But notwwithitauding they have been ſo geueraliy 
enteriained, there mult be a variety of inſtances, wheie the 
voluntary act of two indifferenl parties, by laying a agen, 


ſhall not be permitted to form a ground for an action ora 


judicial proceeding in a court of juſtice. duppoſe à waget 
between two peoplc, that one of them, or that a third perſon, 
ſhall do a criminal act. To go from ſtranger caſes to thoie 
that are leſs ſtrong. “ I lay you a wager, you do not beat 
ſuch a perſon. ; lay that you wil“ Such a wagel 


would be void; becauſe it is an incitement to a breach et 


the peace, Suppoſe the ſubject- matter of a wager wele 3 
violation of chaſtity, or an immoral action: ©] lay [ ſeduce 
ſuch a woman.” Would a court of juſtice entertain #1 
action upon ſuch a wager ? Moſt clearly not; becauſe !t 1 
an incitement to immorality. Suppoſe a wager upon a ſub- 


(1) A wowan charged a man with having proclaimed to the world 
that ſhe had a def: ct in a particular part of her body. The dcfencant 
by way of plea juſtified, averring that it was true ſhe had ſuch a defect. 
When the cauſe was called on, Mr. Juſtice Burnet tarew the record c 
af Court, Coch. 733, 
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that ject eontra bonos mores, like the caſe of Sir Charles Sedley ; 
bare would a court of juſtice try a wager that incites to ſuch 
ay indecency ? It may be faid there are no adjudged caſes : but 
810 you offend, you miſbehave by laying ſuch a wager. To 
this come nearer to the point: Suppoſe a wager that affects the 
byecs intereſt, or the feelings of a third perſon ; which is one of 
of a the grounds upon which the motion for a new trial 1n this 
Mi, aſe has heen argued. For inſtance, that ſuch a woman has 
be. committed adultery. Would a court of juſtice try the adul- 


try in an action upon ſuch a wager? Or, a wager that an 
unmarried woman has had a baſtard. Would you try thar ? 


deen Would it be endured ? Moſt unqueſtionably it would not. 
rent B-cauſe it is not only an injury to a third perſon, but it diſ- 
on wrbs the peace of ſocicty ; and in either of theſe two laſt 
ey caſes, the party to be affected by it would have a right to ſay, 
ent: How dare you bring my name in queſtion ? If a huſband 
the complains of adultery, he ſhall be allowed to try it; becauſe 
ay he is a party injured. So, if it be neceſfary to juſtice, to 
1 07 ry whe her ſuch a one is a baſtard; it ſhall be tried. But 
third perſons, merely for the purpoſe of laying a wager, 


ſhall not thus wantonly expoſe others to ridicule, and bel 
them under the form of an action. We then com: to the 


1 t0 preſent caſe, which is ſhortly this. Here is a perſon who ap- 
e pears to ali the world to be a man; is ſtated upon the record 
„- obe Monsieur Le Chevalier D' Eon:“ has acted in that 


character in a variety of capacities; and has his reaſons and 


| advantages in fo appearing. Shall two indifferent people, by 
a wager between themſelves, injure him ſo, as to try in au 
the ation upon that wager, whether (as was ſaid in the argu- 
EY ment) he is a cheat and impoſtor ; or ſlie e that he is a wo- 


man, and be allowed to ſubpæna all his intimate friends, and 
conhdential attendants, to give evidence that will expoſe him 
al over Europe? It is monſtrous to ſtare. It is a diſgrace to 
judicature. And if the CHevalier, by application to the Court 
or otmerwiſe, had come and ſaid, here is a villainous wager 
lad to injure me; I pray the Court, as a third perſon whoſe 
Intereſt ĩt affects, to ſtop it; the Court would inſtantly have 
one it: upon the ſame principle as the Court ſtayed the pro- 
ceedings, upon the application of Mr. Atuilman, in the caſe 
0 Coxe v. Phillips. Cas. Temp. Hard. 237. Wherever a quet- 
on ariſes upon a real matter of riglit, though the intereſt of 
ird perſons, not parties, may be affected by it, it hall be tried. 
t a witneſs lays a wager upon the ſubject-matier in diſpute 
between a third perſon, it does not affect his evidence ſo as to 
(feat either party of it. T think the other ground is material. 

ie queſtion is upon the ſex of a perſon, to the appearance 
of all the world, a man; and who, tor reaſons of his own, 
thinks proper to keep his ſex a ſecret. The medium of 


Hock upon ſuch a queſtion, muſt ariſe from the circum- 
| ſtances 
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ſtances that diſtinguiſh the ſexes. This neceſſarily tend; to he 
introduce all the“ indecent evidence ſuch an enquiry can het 
involve. Suppoſe two perſons were to lay a wager upon a ber 
mark or defect in a woman's body. Will the Court {ay} T0 
they would fuffer her chambermaid to be calied to give evi. Th 
dence upon ſuch a queſtion. The cafe mentioned in the | me! 
argument of an infurance by two ſons upon the lives ct. UW 
their refpeCtive fathers, and other caſes, where the life of yer 
one perton is run againſt another, are not cafes that injure} uon 
or affect the individuals who happen to be made the ſubject (at 
of ſuch wagers. They are no reflection or injury to chem. mer 
So, a wager whether the next child thall be a boy or a girl, by 
hurts no one. But the preſent caſe is indecent in itſelf, and ot ! 
manifeſtly a groſs injury to a third perſon ; theretoie ought en 
not to be endured. We think the objection appears ſuff- et 
ciently upon the record, and that there is ground eur! WM fc 
upon theſe allegations to arreſt the judgment. The chase! the 
bother judges concurred. RULE for arreſting the judgment tle 
abſolute. : | cand 
Su alſo a policy upon the ſex of a perſon, is a wagering laid, 
policy within the ſtat. 14 Geo. 3. c. 48. This was an action unde 
upon another wager in the form of a policy on the ſame ſub- the x 
ject as the preceding caſe, with this difference only ; that it Wage 
was m de ſubſequent to the ſtat. 14 Geo. 3. c. 48. by which, tract 
„all infurances upon lives, or any other event or events, dene 
wit! out intereſt in the parties, are made null and void.“ inen 
The queſtion reſerved therefore at the trial, „as, wittert de 
this were a policy within the act; and if the Court Ihouid other 
be of opinion that it was, then a nonſuit was to be entered. has 
CURIA. It is too clear, The parties themſelves have cailed James 
it a policy, it is indorſed a olicy, opened as a policy, 40d parli: 
any number of perſons whatever might have ſubicribed it as fene) 
ſuch. Therefore it is clearly within the act, and a noniull mene 
ought to be entered. Wit, 
So a wager between two voters, with reſpect to the event ferent 
of an election of a member to ſerve in parliament, laid be- many 
fore the poll began, is illegal. This was an action tried e. 
before Lord Mangſeld at the fittings after laſt term, at Gj. Vere 
Hall, to recover 1924. won on a wager by the plaintiff of the cannc 
detendant, on the event of an election of a member to ſerve of a | 
in parliament for the borough of Southwark, when the jury one, | 
found the following ſpecial caſe: That ihe borough of Satt cure: 
Tart ends two membeis to parliament ; and that on the 22d from 
June, 1784, there was a vacaiicy in the room of Sir Barnard pecun 
Turner. That Mr. Le Maſurier and Sir Richard Hotham pain 
were candidates for the ſaid borough. That the plaintiff his fr; 
and the defendant were voters and partizans of the reſpective the lat 
candidates, and had catvaſſed and taken decided parts 01 Seu 
tea 


oppolite tides ; the plaintiff being for Mr. Le Joſurier, abt 
| | tis 


* 
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de defendant ſiding with Sir Richard Hitham, before the 
et was made, That the bet ſtated in the firſt count of the 
\claration was made before the poll began, and both parties 
ied for their reſpective friends, and ſolicited other voters. 
That Mr. Le Meſurier was duly elected, and returned as 


member of the ſaid borough at the ſaid election. TRE 


UEsTION was, Whether the plaintiff was entitled to reco- 
er in this action? Lord MANSFIELD, Ch. J. This queſ- 
ion turns on the ſpecies and nature of the contract; and if 
that be in the eye of the law corrupt, and againſt the funda- 
mental principles of the conſtitution, it cannot be ſupported 
by any court of juſtice. One of the principal foundations 
of this conſtitution depends on the proper exercile of this 
fanchiſe, that the election of members of parliament ſhould 
be free, and particularly that every voter {hould be free from 
xecuniary influence in giving his vote. This is a wager in 
the form of it by two voters, and the event is, the ſucceſs of 
tle reſpective candidates. The ſucceſs therefore of either 
candidate is material ; and from the moment the wager 1s 
laid, both parties are fettered. It is therefore laying them 
under a pecuniary influence; it is making each of them in 
the nature of a candidate. If this be allowed, every other 
wager may be allowed. But this is not alla gaming con- 
tract ſhould not be encouraged, if it has a dangerous ten- 
dency, What is ſo eaſy, as in a caſe where a bribe is 
intended, to lay a wager ? It is difficult to prove that the 
wager makes him give a contrary vote to what he would 
otherwiſe have donc; but {till it is a colour for bribery, It 
has an influence on his mind. Therefor:, in the caſe of 
Janes v. Randall, if the wager had been laid with a lord of 
parliament or a judge, it would have been void from its ten- 
fncy, without confidering whether a bribe were really 
intended or not. This is of that nature, and therefore void. 
WiLLEs, |. concurred. ASHHURST, J. It is a very dif- 


ferent caſe from engaging a vote by a promiſe only, becauſe 


many things may happen to releaſe a man from fuch an en- 
gagement with perfect honour, as if the candidate's ch racter 
vere impeached, &c. but the bias occaſioned by a wager 
cannot be ſo got rid of. BULLER, J. If you put the caſe 
0 a wager between a voter and another perſon who is not 
one, it is a palpable bribe: it is a ſum of money laid to pro- 
cure 2 particular vote, and that cafe cannot be diſtinguiſhed 
rom the preſent. The bias is exactly the ſame: it is a 
pecuniary compenſation, It is true, as the counſel for the 
paintiff ſaid, that the law leaves it to the voter o exerciſe 
his franchiſe or not, but it alſo requires him to be tree till 
te laſt moment of giving or withholding his vote; which 
te cannot be, if he has laid ſuch a wager as the preſent.— 


Fates to the defendant. 4 
| Wager 
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A wager reſpecting the future amount of any branch, cf 


the public revenues is illegal, becauſe it leads to au improper 
diſcuſſion, and is contrary to ſound policy. This was an 
action of afſumpfit upon a wager of five guineas, whether 
the Canterbury collection of the duties upon hops for the 
year 1786 would amount to more than the Canterbury col. 


lection for the precediag year; the plaintiff affirmed that |: 
would, the defendant that it would not. The declaration | 


contained ſeveral counts, but the plaintiff took a veidict on 
the fifth, which was in ſubſtance as above. At the trial, 
evidence was given of the defendant's adiniſſion that he hal 
loſt the wager, on which evidence alone the verdict was 

iven. It was moved for a rule to ſhew cauſe why the ver- 
dict ſhould not be ſet aſide, on the ground that the defend- 
ant's admiſhon ought not to have been received in evidence. 
Or, ſecondly, why the judgment ſhould not be atreſted. 
On the day tor ſhewing cauſe, the Court ſaid there was n9 
foundation for granting a new trial ; and deſired that the 
rule for arreſting the judgment might be alone argued, 
PPR CuRIAM (after. argument). The Courts have gone 
far enough in encouraging impertinent wagers. Perhaps 
it would have been better for the public, if the Court 
had ori inally determined that no action to enforce the pau- 
ment of wagers ſhould be permitted: as far ho-ever as tle 
determinations have gone, we are bound by authority : vut 
we ought not to go further. Now the preſent cate fals 
within the principle of thoſe wagers which have been detei- 
mined not to be good; the Courts have faid that wages 
ſhall not be allowed which tend to introduce indecent diſcu- 
ſions, or which in the event may have an influence on ti 
public policy of the kingdom. On this principle a wager 
on the event of an election of members to ſerve in parha— 
ment was held :o be illegal, becauſe the perſons laying the 
wager were intereſted in altering the free courſe of election. 
The preſent wager alſo appears to fall under the ſame clas 
of objection, becauſe it 1s againſt the ſound policy of the 
kingdom. It might be attended with miſchievous conſr- 
quences to permit any two perſons, by the means of laying 


an impertinent wager, to biing forward a diſcuſſion of this 


ſort, and expoſe to all the world the amount of the pub-ic 


revenue. The parliament is the proper place in which theſe 


queſtions are to be diſcuſſed, and it would be improper to 


permit it elſewhere, The plaintiff's counſel have admitted, 
that the officers of exciſe were not bound to produce te 
public books. And indeed it would be highly inconvenient 
if they were liable to be called upon by every individual tor 
that purpoſe. Now that goes the whole length of deter- 
mining this caſe; for if the wager be ſuch, tnat beſt eu 
dence by which it muſt be proved is improper to be admitted 
that circumſtance ſhews that the wager is in itſelf illegal; * 


main 
not n 
Was d 
Xing 
move 


| 0 di. 


Foun 
loſe 
In lm; 
Played 
pro 
Ne qu 


Wager. 783 


b no admiſſion of the party that he has loſt the wager 
an make that legal which is in its nature illegal. For he 
as a right to ſay that, though he has loſt his wager origi- 
ly, it was illegal, and he may refuſe to pay it on that 
round, Therefore this judgment ought to be arreſted. 
hid at the enſuing aſſizes, He aTH, J. delivered the opinion 
& the judges that the indictment was well enough. 
An action will not lie on a promiſſory note given in pay- Shirley v. San- 
nent of a wager on the amount of the hop duties. — This key and others, 
was an action on a promiſſory note for 157/. 10s. dated the eee 
12th July, 1793. On the trial of the cauſe it was proved E.. =_ 
hit in Auguſt, 1792, the plaintiff and the defendants' teſtator 40 Ges. 3. C. B. 
kid a wager on the amount of the hop duties for that year; & 55139, 
ha! the event proving favourable to the plaintiff, the de- 
£ndant's teſtator gave him the promiſſory note in queſtion for 
the amount of the wager. At the triai it was objeCted, that 
nee it was eſtabliſhed by the caſe of Azherfold v. Beard, that 
xagers on the amount of the hop-duties, or of any other branch 
o the public revenue, were illegal, and no action could be 
maintained upon them, therefore the preſent plaintiff could 
tot maintain an action on this note, the conſideration of which 
a wager upon the amount of the hop-duties. The judge 
ring of that opinion nonſuited the plaintiff; and it was now 
noved to ſet aſide that nonſuit. Cour1A. We can diſcover 
o difference between this caſe and that of Alherfold v. Beard 
| There alſo the diſcuſſion reſpecting the amount of the hop- 
lies was (hut out; for the piaumiff gave in evidence the 
umiſſion of the defendant that he had 1-{t his wager, and 
won that evidence obtained a verdict, What difference | 
ben is there between the two caies ?—Nothing taken by the 
notion. | 
So no action will lie on a wager reſpecting tie mode of Brown v.Lecfong 
paying an illegal game: and if ſuch a cauſe be ſe down for : N 3. C. B. 
nah the judge at miſe prius will order it to b ſtruck out of 2 Hen.Black, 43s 
be paper.— This was an action of aſſumpſit on a wager 
rheRing the game of hazard, „ as to the nhmber of ways 
c nicking ſeven on the dice, al owing ſeven to be the main, 
ud eleven to be a nick to ſeven.” When the cauſe came on 
br trial, Lord Loughborough directed it to be ſtruck out of 
le paper, as being of a na ure highly improper to be made 
te foundation of an a+ton, with a provilo, that it ſhould 
e reſtored in caſe the Court ſhould, upon argument, be of 
ifterent opinion. Accordingly a rule was obtained to ſhew 
ac why it ſhonld not be reſtored to the paper, upon the 
Found that this wager was not within the deſcription of 
oe w hich are contra bonos mores, there being no immoraſity 
u imply diicuffing the manner in which a game could be 
Payed, and that the ſtrikiug the cauſe out of tne paper was 
proper, becaule it prevented the plaintiff from carrying 
d queſtion, which was on the record, to a court of 1 
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To the laſt objection it was anſwered, that he might big 
a freſh ation in that Court. GID, J. I think ny 
Lord Cluet Juſtict did perfectly right in 1eiviing to try this 


of England; there are mary ſtatutes which make it ile d, 


than a public diſcuſſion of this nature, betore an awlcyce 
whole curioſity is whetted to attend the trial of such qui 
tions. The refuſing therctore to try it was boch lauduble 


remeniber that the only ground on which Mr. Juitice Bug- 
NET was thuught to have done wrong in the cale befyrc u 
where he threw the record out of Court, and refuted to heat 
the trial, on account of its indecency, was, that it invlved 


that ſhe had loſt her marriage by reaſun of die flander, 
HEATH, J. All games at dice, except backgammon (1) are 
prohibited by law, and I think it would be viliiying and de. 
grading courts of juſtice, if they were to hear by means & 
a wager, a diſcuſſion on prohibited games. Lord Lovcs- 
BOROUGH. This was a mere idle wager, and I have nv 
heſitation in ſaying, that I think a court and jury ought nt 
to be called upon to decide ſuch wagers. But that point is 
not now inſiſted upon, nor is it neceſſary, for the otlicr 

ground is extremely clear. | ; 
Whaley v. Pagot, No action will lie on a wager, though above 50/., that a 
F Og A ſingle horſe ſhall run on the high road from A. to B. and a- 
* . rive ſocner than one of two horſes placed at any diſtance die 
owner thall pleaſe; ſuch a race not being legalized by 13 
Geo. 2. c. 19. and 18 Geo. 2. c. 34. % 1 1.; and if on anagree- 
ment of this kind be indorſed “ N. B. To ſtart P. P. in ni 
teen days from this date,” and no notice be taken of ſuc! 
indorſement in the declaration, and n6 evidence be given t0 
explain the meaning of the letters “P. P.“ the Court vil 
not, after verdict, hold it to be a variance. Aſſumpfit on 3 
wager. On the trial of the cauſe the following agreement 
between the parties was proved : © Mr. Pajet bets NI. Wii 
liam Whaley five hundred guineas and a dinner (to be had at 
| Sittingbourne in Kent), that his, Mr. Pajet's, brown horte, 
1 called Litile Devil, goes from Lenden to the ſaid town im e 
ſaid county of Ke (rode alſo by himſelf) ſooner than Mr, 
William Whaley's two hacks, one a brown called Bi,. the 


N 

j other a dark bay called Lliteel, go the fame diſtance; ibe 
_ two horſes of Mr. V. I haley to be placed at any ciltance 
; | from each other that he, Mr. VJ. I haley, may think pr9p% 
' but to be obliged, one of them, to arrive in the town of Sit- 


—— — 


ring beurui 


cauſe. The gamc of hazard ſtands cond: mned by the hw 


and nothing ca be more injurious to the morals of he autgn | 


and legal. In Da Cola v. Jones, Which Was On a Mader! 
concerning the ſex of Madame D' Eon, I believe Lud 
ManNsFlELD rcfuſed to try it a ſecond time; and I very well} 


a Civil injury to the plain:ffh, it being ſtated in the declaration} 


(1) And games played with the backgammon tables, 13 Geo. 2.4 16: Je 


nent 
Vi- 
d at 
le, 
the 


Mr. 


the 
the 
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pel, 
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Wager. 
Engbourne ſooner than Mr. Pajot's horſe. Mr. V. Whaley 


has the power of naming his rider. The meaning of this 


bet is, that Mr, Pajot bets Mr. W. Whaley that his, Nr. Pa- 


jt's, horſe can go the diſtance above mentioned in a thorter 


imethan Mr. W. I Paley's hoifes above mentioned, pacing 
ene of them at a certain di:iance from the place whence 
the other ſtarts. On this agreement, which was {et out in the 
declaration, was the f llou ing indorſement : © N. B. Fo ſtart 
P. P. in fifteen days from this date.“ Of this indorſement 
no notice was taken in the declaration, nor was any evidence 
given at the trial to explain the meaning of the letters 
« P, P,” The race was won by the plaintiff's horſes, and 
the jury found a verdict in his favour. A rule a having 
been moved for on a former day, either to ſet aſide this ver- 
uct and enter a nonſuit, on the ground of a variance be- 
tween the declaration and the agreement, becauſe no notice 
was taken in the former of the i Jorſ-ment, or to arrelt the 
judgment on the ground of the wager being illegal, TEE 
CouRT granted a rule to ſhew cauſe in the latter ſhape 
only, faying, with reſpect to the former, that it was not 
neceiſary to ſtate the indorſement, inaſmuch as the letters 
P. P.“ were merely inſenſible letters. Cauſe having been 
new n Cur. adv. vu/t. afterwards Lord ELDON, Ch. J. ſaid, 
The Court withes to have this caſe argued agiin on that 
point, which ſeemed to come rather by Turprite upon the 
plantff's counſel, namely, whether this tranſaction, which 
called a horſe- race, be a match or race within the meaning 
of the 13 and 18 Geo. 2. It is che more material that this 


queſtion ſhould be again diſcuſſed, becauſe it does not appear 


rom the report of X7menes v. Jacques (ante, vol, III. p. 650) to 
ae been there conſidered; and yet a race with a poſt-chaiſe 
and pair is hardly to be deemed leſs a race, in the popular ſenſe 
et the word, than ſuch a race as the preſent one on the high 
road from London to Sittingbourne. The 16 Car. 2. c. 7. in the 
tecond ſection, prohibited various ſpecies of gaming, horſe- 
Xing, foot- racing, &c. under certain pcualtie*®. Aſter this 
ne 9 Anne, c. 14. alſo prohibited varus ſpecies of gaming 
under heavier penalties, and though horſe-racing was not 
nameq in that ſtatute, yet it has been holden to come within 
the ſpirit of it (1). The 16 Car. 2. does not in terms avoid 
ay contract; but the tranſaction on which the contract is 
wunded being prohibited, the contiact itſelf cannot be ſup- 
ported, The q Anne, expreſsly avoids the contract. Theſe 
Ututcs were followed by the 13 Ges. 2. c. 19. and 19 Ges. 2. 
34 Had many contracts founded in horie-racing been 


— ee en eee eats. 


"je; 


(1) Vid. Gccaburn v. Morley, 2 Sir. 1159. Blaxton v. Pye. 2 Tits. 209, 
arte, vol. III. p. 654) and Clayton v. Jennings, 2 Bl. 506 ſante, vol. III. 
p bir), So alſo a foot-race ; Lynall v. Longooteam, 2 Wit, 36. and 
deen v. Berkeley, Cowpe 28 1 ante, vol. III. p. 6% : 
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held illegal previous to theſe ſtatutes, it might be found diff. | 
cult to maintain that ſuch horſe-racing could now be deemed 
legal, which before had been deemed illegal. But the 1 
Gee. 2. having prohibited many ſpecies of horſe-racing, the 
law ſeems to have implied that inch ſpecies of horſe- racing as 
were not prohibited by that ſtatute, by not being prohibited 
became legal. And the 18 Ges. 2. having taken away ſome 
of the prohibitions and penalties of the 13 Geo. 2. the ſame 
kind of reaſoning ſeems to have been applied, namely, that 
theſe ſpecies of racing with reſpect to which certain reſtric- | 
tions were taken away, were thereby altogether legalized, 
There ſeems to be much ground for arguing from the nature 
of the 16 Car. 2. and 9 Anne, that theſe acts ought to be 
conſtrued ſtrictly in order to enforce the principle on which | 
they are founded, namely, to prohibit all horſe-racing ; and 
that the 13 and 18 Geo. 2. are from their nature to be ſo con- 
ſtrued as to encourage the breed of horſes, an] to permit that 
ſpecies of horſe-racing only, called racing on the turf. It 
is to be obſerved, that the 13 Geo. 2. ſpeaks of entering, 
placing, ſtarting, &c. and that the expreſſion © any pſzce 
or places whatſoever,” uſed in 18 Geo. 2. can hardly mean 
all England. THE CASE STOOD OVER FOR FURTHER | 
ARGUMENT ; but afterwards Lord EL DON, Ch. J. ſaid, 
Upon enquiry of the judges of the court of King's Bench, 
we find that the judgment of that court in Aimenes v. facques 
proceeded on an opinion, that the 13 and 18 Gez. 2. rate 
to bona fide horſe-racing only. Without therefore again 
entering into the grounds before ſtated, it is ſufficient for me 
to declare it io be the opinion of the Court, that the trau- 
action deſcribed in this taſe, is not that ſpecies of horſe- 
race or match which is legalized by the 13 and 18 C6. 2. 
and conſequently that this action cannot be maintained 
Rule abſolute. g 
8 And if a ſum be depoſited upon the event of an illegal 
Waitec, Hil. Ter. | " Hes 
38 Geo. 3. B R. Wager, the loſer may recover back his depoſit after the even! 
7 Ter. RH. 535. Of the wager. —This was an action of aſſumplit on 2! 
agreement made on the 11th of January, 179% by which 
| the defendant, in conſideration that the plaintiff had paid | 
bim 100. agrecd to pay the plaintiff 3oo/. © if articles rorm- 
ing the baſis of a peace, and ſigned by ſome official charac- 
ters, by which hoſtilities would ceaſe, and would not recom- 
mence, were not ſettled between England and France on ot 
before the 11th of September, 1797.” The declaration 
alſo contained the common money counts. On the trial it 
was admitted that the wager was illegal, and that the plaine | 
tiff could not recover on the ſpecial count : but by the direc- 
tion of the julge the plaintiff obtained a verdict for the 1000. 
paid by him to the defendant, which it was now moved to 
{et fide, But the Court refuſed the rule, ſaying that it was 


more conſonant to the principles of ſound policy and _ | 
| | t 18 


; Wager. 

hat wherever money has been paid upon an illegal conſidera- 
tion, it may be recovered vack again by the party who has 
thus improperly paid it, than by denying the remedy to give 
elect to the illegal contract. Rule refuted, 

And if a wager be depoſited with a ſtake-holder, on the Cotton 2. Thur- 

went of a battle to be fought by the parties laying the wager, jan Hyg 3 
and it be not paid over, though the battle be fought, either ; 7. Rep. 406. 
party may recover from the ſtake- holder the ſum depoſited hy 
him, This was an action for money had and rece:ved to 
recover back fifteen guineas, which had been depoſited bv 
the plaintiff as his ſhare of a ſtake in the defendant's hands, 
won thè event of a boxing match between the plaintiff and 
mother perſon, There was ſome diſpute as to the event of 
the battle which was fought, the plaintiff being ſuppoſed to 
have loſt it by ſtriking a foul blow: but the defendant having 
been warned by a friend of the plaintiff not to pay the money 
over till the parties met, and the matter was decided, the 
tfendant promiſed that he would not. GROsE, J. before 
mom the cauſe was tried at the laſt Oxford aſſizes, was of 
opinion that the money having been depoſited with the de- 
endant for an illegal purpoſe could not be recovered back b 
be plaintiff, upon the authority of a caſe of Camm v. Alder, 
before WILSON, J. at Worceſter ſpring aſſizes, 1790; and 
lerefore he nonſuited the plaintiff, with liberty to him to 
| move to enter a verdict for the fifteen guineas, if this Court 
ſhould be of opinion that he was entitled to recover the mo- 
ney back under theſe circumſtances. And a rule n,, having 
been obtained to this effect on a former day, and cauſe ſhewn. 
ex CURIAM. This action is brought, not againſt one of 
tte parties laying the wager, but a ſtake-holder, and there- 
fore this is not like the caſe of a policy of inſurauce, where, 
tz riſk having been run, the party has attempted to regain 
is money again, If the defendant in this cafe had paid over 
le money to the winner, perhaps he would not have been 
anſwerable in this action; but here the money is {till in his 
tands, and therefore the plaintiff may recover it from him. 
There is neither equity nor conſcience on the part of the 
afendant ; for if the contract were illegal between the par- 
tes to the wager, yet as long as the money remains in his 
lands, he is anſwerable to ſome one for it. —Rule abſolute. 

But where money depoſited upon an illegal wager has been Howſon e. Han- 
pad over to the winner by the conſent of the loſer, the lat- cock, Ea Tor, 
kr cannot afterwards maintain an action againſt the former 2 Ter. Bey 5 
o recover back his depoſit. In afſumptit for money had and e 
received, it appeared that the plaintiff and the defendant had 
al two wagers, the one of 104. and the other of 3/. 16s. on 
lie event of a horſe- race prohibited by the ſtatute 10 Geo. 2. 

19. /. 2, and depoſited the money in the hands of certain 
leke- holders. The event having terminated in favour of the 
3E 2 N defendant, 
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defendant, both ſums were paid over to him, the firſt by the q 1 
expreſs direction of the plaintiff, the latter (as the incy | 


found) with his concurrence; and the preſent action was - 
brought to recover back thoſe ſums from the defendant, It 
was infiſted at the trial, on the part ot the defendant, thats od 
the wager had been fairly won, and as the money had been! It 
paid to him with the content of the plaintiff, the latter coul n 
not recover it back in this action; and the judge, being of WE i 
this opinion, nonſuited the plaintiff, with leave to him 90 
move to fet afide the nonluit and to enter a verdict toy po) 
12/. 16s. if this Court ſhould be of opinion that he was 21. WM 
tiled to recover. A motion having been made for this pur. WM 6: 
pole, and cauie ſnewn. PER Curiam. There is no caſe im 
to be found where when money has been actually paid by | ne 
one of two parties to the other upon an illegal contract, aro 
both being participes criminis, an action has been maintained the 
to recover it back again. Here the money was not paid on | e. 4 
an immoral, though on an illegal confideration. And thoyg!: | hay 
the law would not have enforced the payment of it, yet. 
ing been paid, it is not againſt conſcience for the detendant me 
toretain ii. This is very different from the caſe of Lacan War 
fade v. White, where the money was recovered from the WM tha: 
ſtake-holder before it had been paid over. —Kule diſcharge! | __ 
But a wager that A. had purchaſed a waggon of B. is not] * 
void at common law, nor prohibited by ſtat. 14 C. 3. c. 48. ces 
and an action may be maintained upon it.— This was au} Ma 
action upon a wager. The firſt count ſtated that there was void 
2 diſcourſe between the plaintiff and defendant concerning and 
a waggon lately belonging to David Coleman, and the que by | 
tion was, Whether one Stan Tye had or had not hetore 2 whic 
certain day bought the waggon? That the defendant betie ralit 
the plaintiff five guineas that Sr/annah Tye had before that perf; 
time bought the waggon ; and that the plaintiff betted tie g 
defendant five guineas that S. Tye had not before that time perle 
bought the wageon? 7 hat the bet was to be decided by 7. WM alc; 
Colemen and S. Tye. That each depoſited xs. in the hands ol 4% a 
one E. Heath, to be paid to the plaintiff in cate D. Coleman the x 
and S. Tye ſhould ſay and determine that S. ye had not be- @ tit 
fore that time bought the waggon, or to the defendant m ain 
caſe they ſhould ſay that he had, &c. There were other bs 
counts, laying the wager in different forms, hut in ſubſtance | ME 
the ſame. Plea, Non aſſimipſit. After verdict for the plain- Tee | 
tiff a rule was obtained to thew cauſe why the judgment cid 
ſhould not be arreſted, upoN THE GROUND THAT ALL WA“ bot a; 
GERSARE ILLEGAL WHERE THE PARTY HAS NO OTHER 
INTEREST IN THE SUBJECT-MATTER OF THEM Ti*N 8 — 
| THAT WHICH HE CHOOSES TO CREATE BY. HIS BET. 
GRosE, J. It ſeems admitted that ſome wagers ate 101 


* 


2 
les 


| - * * Fe I An. 
legal, and indeed it cannot, after the different autn07t 
| .Ich 


Wager. 


which have been decided, be doubted. Andrews ve Herne (1), 
and Walcott v. Tappin (2), are in point. 'Uhole caſes were 
on 4 wager of 205. to 20/. whether Charles Stuart would be 
ling of England within twelve months then next following, 
which upon a motion in arreſt of judgment was held good. 
tis true that that was not the objection there infiſted upon, 
hut choſe who objected would undoubtedly have made it, if 
i could have been tuppoſed to have any foundation, But 
actions on wagers have been inn»merable, and, as to this 
point, what was ſaid by Lord AZansfield in the caſe of Da 
{ita v. Jones (3) is deciſive. It is there laid down that 
wegers are not void gud wagers; and that the reſtraints 
;nyoled on certain ſpecies of wagers by acts of parliament 
ae exceptions to the general rule, and prove it. It has been 
wued however thit they are void as gaming contracts, and 
therefore againſt ſound policy. If they were, the 14 Ges. 3. 
© 48. would have been unneceflary ; neither would there 
me been any oc-ation for the clahorate opinion delivered 
by Lord Mansfeld in Da Cota v. Jones, in which he took 
much palus to ſtate the particular ground on which that 
wiger was void, It would have been enough to have ſaid 
hat it was a gaming contract, and therefore void, On that 
ground every declaration on a wager would have been de- 
murrable to; and there would have been an end to tllis ſpe- 
ces of action which we have ſo repeatedly heard of. Lord 
Mansfield indeed in that caſe lamented that wagers were not 
od as gaming contracts. Every wager I admit is not legal, 


| and the grounds on which they may be void are tully {tated 


iy Lord Mansfield in Da Cy/fa v. Jenes; ſuch as a wager 
wich would be an incitement to a breach of the peace, or to immo- 
ralty, or one that would affect the feelings or intereſts of a» third 
perſon, or expoſe him to ridicule, or libel him: and the reaſhn 
gives is, becauſe they are not oniy 1nJurious to a third 
perton, but diiturb the peace of ſociety; and he might have 
added, what was ſaid in Atherfold v. Beard (4), that zhsſe 
al: are vid which are again/t found policy. We may then take 
lie rule to be that thote wagers are bad, which by injuring 
: tiird perſon diſturb the peace of ſocie y, or winch militate 
wanſt the morality or ſound policy of the kingdom. Then 
bas this bet any ſuch tendency ? It is a bet concerning a Weg- 
en then lately belonging to David Coleman, that Suſannah 
Lye had bought it bef re the bet was made; which was to be 
&cided by David Coleman and Suſannah Tye. Now it does 
9: appear to me that ſuch a bet is an injury to any one but 


— — — 


(1) 1 Lev. 35. (2) 1 Keb. 56. 65. (3) Corp. 729. fra, p. 776. 
(4) Ante, 782. 
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the loſer; or that it diſturbs the peace of ſociety ; or that i nf 


is againſt morality or ſound policy, It may be ſaid that it Wa 
may involve a queſtion, whether S. Tye ſtole it; but it does Wa 
not neceſſarily involve that queſtion ; and therefore after ver. 0! 
dict we are to preſume that it did not. It would be ſtrange 0 
to preſume that it did, when upon the face of the firſt count Fo 
the bet is to he decided by her and Coleman. Then can it be a 
ſaid that the wager is void becauſe it reſpects the intereſt of » e 
third perſon ? 1 cannot ſay fo; becauſe I find no ſuch rule 12 
laid down in Da Cœſa v. Fones. Lord Mansfield, it is tive, onc 
amongſt wagers not to be permitted, claſſes thoſe which affed 1 
the intereſts of third perſons ; but why? Becauſe they are not An 
only an injury to a third perſon, but diſturb the peace of 
ſociety. And indeed in moſt of the wagers that have been and 
laid the intereſts of third perſons have been in ſome degree Tu 
involved. Upon that ground the wager in 1 Lev. 33. might by 
have been held bad. — think that the declaration is n 
ſupportable at common law. But it hath been argued that A. 


ſince the 14 Geo. 3. every wager of this ſort is void. Now 
the caſe of Da Caſta v. Fones was ſince that ſtatute, and yet 0 
this objection did not occur either to the counſel who argued 1 
againſt the wager, or to Lord Mansfield. That was * an 
act for regulating inſurances upon lives, and for prohibiting 
all ſuch inſurances, except in caſes where the perſons inſur. l, 
ing ſhall have an intereſt in the life or death of the perſons e 
inſured.” The preamble ſtates that inconveniences had 


ariſen from the making inſurances on lives or other events milt 
wherein the party had no intereſt, and for remedy enacts lt 
that no infurance ſhall be made on lives, or any other event, for . 
wherein the perſon on whoſe account ſuch policy ſhall be ter 
made ſhall have no intereſt, or by way of gaming or wa- but 
gering; and avoids every aſſurance made contrary thereto. e 
If the legiſlature had intended to make all wagers void, it is e. 
extraordinary that the ſtatute did not enact © that all and Wl 
every wager and wagers upon any event in which the perſon Wil 7 
making the wager ſhall have no intereſt ſhall be void.” It cul 
has been ſaid indeed that ſuch is the meaning of the words * 
& by way of gaming or wagering.” But to put ſuch mean- — 


ing on thoſe words would in my opinion be to torture the 
plain ſenſe of plain words. The ſtatute evidently meant 
that every inſurance on lives, or on any event, in which 
the aſſured has not an intereſt, ſhall be void, whether ſuch 
inſurance be effected in the form of a policy, or by way of 
gaming or wagering. And if the conſtruction contended 
for by the defendant be the true one, it leads to this extraor- 
dinary propolition, that a ſtatute which concerns every part 
of the community, and was paſſed in 1774, has never been 
underitood by any one till 1790. To ſay that every Wager 


is prohibited by this ſtatute, is to ſay that every wager is an 
| inſurance, 


Wager. 


nyrance, and that the parliament intended to deſcribe a 
wacer by calling it an inſurance ; which I am of opinion 
vas not their intent. If it were, they have uſed a number 
of unneceſſary words to render obſcure what a few words 
would have made plain and obvious to the meaneſt capacity, 
For theſe reaſons I think that every wager is not void, either 
at common law or by the above ſtatute; that this wager is 
either an incitement to a breach of the peace, or any im- 
morality ; that it neither expoſes to ridicule, or libels any 
one; nor does it ſo affect the feelings or intereſt of any one 
20 cauſe any injury to him, or diſturb the peace of ſociety, 
Ard that after the caſes which have been determined, th ſay 
tai this action cannot be maintained would be to make law, 
and not to interpret it, Therefore I am of opihion that the 
ule for arreſting the judgment ought to be diſcharged. 
BULLER, J. was of a different opinion, viz. FIRST, That 


it was void at common law, as a wager that might poſhbly 


affect the intereſt of the feelings of a third perſon, and the 
arne judge urged that it is not material whether in fact 
wide»ce be given to diſgrace or affect a third perſon ; but zf 
hail that may be the caſe, it is an objection to the action. 

nat upon a motion in arreſt of judgment, they could only 
ook at the record to ſee what might have been proved upon 
it, He then ſaid, ſuppoſe evidence had been offered that the 
roman had ſtolen the waggon, would it not have been per- 


ment to the iſſue ? Suppoſe it were proved that there was a 
nilake in caſting up an account which this woman had 


ſetled, and by that means the waggon remained unpaid 
br: might it not be the cauſe of another action againſt 
ber? Suppoſe it were proved that the waggon was worth 20%. 
but that ſhe bought it for 4/. when the owner was drunk, 
would he not be diſgraced by it? If a man of high rank 
were to ſell a horſe at Newmarket to a perſon juſt twenty- 
ne years of age for 00. whatever the laws of Newmarket 
may jultify, it would not be a pleaſant thing to have it diſ- 
wed in a court of juſtice, whether the horſe was worth 
more than 25/. If it appeared on the record that the bet is 
founded on the private tranſactions or the intereſt of a third 
perſon, I think it is void. I take it to be agreed by all my 
trethren, with auhom ] have the misfortune to differ, that if the 
wager concern the intereſt of the public, or impute a crime or dif- 
grace to another perſon, it it void, and cannot be made the ſubject 

an action. The queſtion then is, Whether there be any 
bund difference betv een a wager throwing an imputation 
on another, and a wager which reſpects his property only? 

can find none. But on the contrary I go further ; for I 
hold that though the wager imputes 0 crime or diſgrace to 
mother, and though it do not call in queſtion any pecuniary 
nereſt of another, yet if it concern the perſon of another, 
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no action can be maintained upon it. And therefore | 
am of opinion that a bet on a lady's age, or whether 


ſhe has a mole on her face, is void. No third perſon | 


has a right to make it a ſubject of diſcuſſion in « court 
of juſtice, whether ſhe paſſes herſelt in the world «s he- 


ing more in the bloom of youth than the really is, or 


whether, what is apparent 1a her face to every one who 
ſees her, is a mole or a wart: and yet thele are circum. 
ſtances which cannot in a court of law be ſtated as an injury; 
for if a man ſiy that a young woman who paſſes for 23 year, 
of age is 33, or that ſhe has a wart in her face (which is 
conſidered as a naſty thing), no action will lie for it. [ will 
put one caie more, which, it it do not appear too ludicrous, 


perhaps may be. found to bear upon the preſent queſtion, | 


Suppoſe a bet were made whether a young lady ſquirted 
with her right eye or her left eye; ſhall it be the fulycct at 


ſober enquiry in a court of juſtice how the organs of her eyes } 


are formed, and which of them it is, that loo«s directly to the 
object before her? Shall the parties in the action be permitted 
to ſay, the enquiry is no injury to her, for every body ess 
that ſhe ſquints, and it makes no difference to her whether it 
be with one eye or the other? No. The anſwer is, you 


the plaintiff and defendant have no right by an idle wanton | 
bet of yours to bring her perſon or even her name in quel- | 

tion. The principle of the cafes, in which it has beci faid } 
that a bet reſpecting a third perſon is void, is not becaule it | 
occaſions a temporal loſs to that third perſon, or becaule it | 


ſubjects him to puniſhment, but becauſe the laws of the coun- 
try are calculated only to try adverſe rights, and not to in- 


dulge or entertain the impertinent enquiries of others, upon! 


matters in which they are in no wiſe intereſted. What 1s f. 
to the plaintiff or the defendant, whether this woman bought 
the waggon or ſtole it, or whether ſhe has paid for it, or 1s 
inſolvent, and never can pay for it? It it be permitted to thele 
parties to try whether this woman owes 4/. for the waggon to 
the former owner of it, the neceſſary conſequence 15, that 
any two men may try all the debts, the circumſtances, an 
the ſolvency of another, which will afford a ready mean 0 
making men in trade bankrupts before their time. If it ap- 


pear on the face of the record that the intereſt of the public, | 
or of an individual, is materially affected, the proper Way] 


of taking advantage of the objection is by demurrer, 07 b. 
motion in arreſt of judgment. Da Ciſta v. Jones, and Ather. 
feld v. Beard (1), are expreſs authorities upon this point, 


and by them it is eſtabli ſhed, that if the action lead to 1my10-, 
per eiiquiries it may be ſtopped in limine. The cafe of Aber. 


— 


—— 


(1) ate, p. 782. ford 


Mager. 


fird v. Beard can be ſupported on no other grounds; for in 
that caſe there was a confeſſion by the defendant that he 
had loſt the wager, and therefore it was unneceſſary, and 
indced it was not attempted, to unravel or examine any ac- 
counts te hecting the public revenue. But where the enquiry 
affects the character or intereſts of an individual, juſtice 
can only be done by ſtopping it at the oviſet ; for if the par- 
ties are permitted by their countel to tell their own ſtory at 
large in public, it is a very feeble and inadequate mode of 
protecting the character of the perſon traduced, for the 
Court to lay we cannot reccive evidence of wiat has been 
faced, or, after the miſchief has been done, to ſay it thould 
no: have been done. By the v ry ſtatement of tae caſe the 
buſy curiofity and the foolith taitle of the world are ſet in 
motion; and it is beyond the reach of human juiiſprudence 
iferwards to efface its effects. Let us athere then to the 
cafe of Da Cofta v. Jones, and much nuſchiet will be pre- 
vented, no 1NConvenience can ariſe, The wiſdom of that 
determination convinced the mind of every man ho heard, 
r who has read it; and I can find no Teaion for departing 
from it in one inſtance more than in another, in which it is 


ſald that the action cannot be maintained. One caſe in 


which it is determined chat the action will not lie, is where the 
bet affects the intereſt or the feelings of a third perion. I 
lubſcribe to both the propoſitions. The intereſt or the feel- 
ugs of a third perſon may both be involved in this enquiry ; 
but if it affect her intereſt only, that decides againſt tie plain- 
itt. And when we ſpeik of the feelings of others, I know 
di no line to go by, but whether the matter at all concern 
le perſon or tranſactions of another. Mens' teeiings are as 
liferent as their faces; one man will exult in having made 
a tharping ,bargain, when another would bluſh at the men- 
un of it: but the craft of the one, or the remorſe of the 
ober, are not to be put to the teſt by an action on an idle 
wiger between other perſons.— I he icarned judge was alſo 
ot opinion that this wager was void under the fat. 14 Geo. 
3 c. 48.—He obterved that the 14 Geo. 3. c. 48. 1s entitled 
a act for regulating inſurances tor lives, and for prohibiting 
al fuch inſurances, except in caſes where the perions inſur- 
ing thall have an intereſt in the life or death of the perſon in- 


ed; BUT that the enacting clauſe extends to all other events 


where the parties have 19 intereſt, or by way of gaming or was 
gering. That the preſent is the cale of a wager where the 
parties have no intereſt : and the only queſtion to be made 
„ whether the act ſhad be confined to what is in form a po- 
ley. If it be, every miſchievous kind of gaming which the 
ſtatute complains of may ſtill prevail under tlie tanction of 
aw, by altering the words only of the agreement, aud let- 
ung the ſubſtance remain; or, in other words, a man _ 
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on the record) he directed the defendant's counſel allo to 


| Wager, 


be permitted to do that indirectly which he is forbid to do mo 
directly. The conſtruction which I put upon the at is, 2d 
that it has nothing to do with what in the true ſenſe and in 
meaning of the word is a policy, that is, a mercantile policy ma 
made in intereſt ; but that i prohibits all wagers made on ary not 
event in which the parties have not an intereſt. Von the whole ger 
I am of opinion that the judgment ought to be arreſted, per 
_ As8HHURsT, J. The queſtion is, Whether the plaintiff can ſuc; 
Tetain his verdict either on general grounds, or from the par. or 
ticular circumſtances of the wager? As to the general But 
ground, namely, euhether an action will lie on any wager, that not 
queſtion does not now appear open to argument; it having ma! 
been ſettled by ſo many authorities both ancient and modern, this 
and particularly in the caſe of Da Cota v. Jenes, where to | 
Lord Mansfield, though he expreſſed a ſtrong with that the Geo 
practice of laying wagers could be aboliſhed, ſaid that in 
« indifferent wagers upon indifferent matters, without in- ſtru 
© tereſt to either of the parties, are certainly aliowed by ng 
<« the law of this country in ſo far as they have not been clo? 
« reſtrained by any particular act of parliament; and de on | 
c reſtraints impoſed in particular caſes ſupport the general and 
& rule.“ And it is to be obſerved that this cafe was ſubſe- the 
quent to the ſtatute againſt gaming and wager policies or in- the 
ſurances. I think therefore I may now take it as ſettled law the 
that all wagers are not illegal, ſince that point has been de- boy 
termined by ſo recent a caſe; ſupported by ancient aviho- ever 
rities. The ſubjeCt-matter of the wager itſelf may in many that 
inſtances render wagers illegal; as if they be againſt public WW nor 
policy, againſt decency, or tending to affect the particula ud 
intereſts of individuals. The two firſt of theſe clearly have Iv 
nothing to do with the preſent queſtion, and therefore I ſhall znce 
paſs them over. And the latter of them does not, in my ligh 
opivion, apply more: for we muſt remember that we are ſuch 
now deciding on a caſe which comes before the Court on 3 tice 
motion in arreſt of judgment, and therefore no objection lisfi 
can be taken but what ariſes upon the face of the record. law 
If (though it do not appear on the record) it had been proved fon 
at the trial that Coleman's waggon had in fact been lately ſtolen . char 
from him, it might have been ſaid that the diſcuſſing of ilis be 
queſtion might naturally lead to the inveſtigation whether Was 
Suſannah Tye might not have been concerned in flealing it; ith 
but that ought to have been made a ground of objection at that 
the trial by way of nonſuiting the plaintiff, and cannot be com 
taken advantage of in arreſt of judgment. This point Was (apa 
intimated by Lord Mansfield in the caſe of Da Coſta ve Jones, fers 
where (as he thought that ſome of the matters proved in eu. deer 
dence tended more ſtrongly to prove how the intereſt of the Wl ©; : 
Chevalier D” Eon was affected than any thing that appeared 10 
W 


moe 


Mager. 


move for a new trial, that he might have the chance of that 
advantage as well as that of the indecency of the queſtion, 
n caſe the detendant ſhould not ſucceed on that point. This 
manifeſtly ſhews Lord Mangfield's opinion, that a wager is 
not illegal, becauſe by ſome poſſible ſuppoſition which inge- 
renvity might deviic, it might affect the intereſt of a third 
perſon, but in order to make it illegal, it muſt appear that 
ſuch circumſtances did actually exiſt which muſt neceſſarily 
or naturally tend to affect the intereſt of a thitd perſon. 
But no ſuch circumſtance appears in the prelent caſe ; it does 
not appear that any waggon had ever been ſtolen from Cole- 
nan; nor does any one circumſtance appear which can make 
this more than a plain ſimple matter of fact, and nothing is 
t be preſumed that does not appear. As to the ſtatute 14 
Ge. 3. c. 48. I think it cannot be made to apply to all wagers 
in general, without doing the greateſt violence to the con- 
ſtruction of it. The grievance recited in the act is the mak. 
ng mercantile tranſactions, and tranſactions of buſineſs, à 
coak for gaming; it therefore forbids the making of policies 
on lives, or other events, in which the party has no intereſt ; 
nd it enacts that no policy ſhall be made without inſerting 
the names of the perſons intereſted, and for whoſe benefit 


the policy is underwritten ; and the ſame may be ſaid of all 


the other proviſions. But no member of either of the 


bouſes of parliament, who concurred in paſſing that act, 


wer thought that a wager was a policy. I perfectly agree 
that all wagers are fooliſh things; it is throwing away the 
money of the parties, and trifling with the time of judges 
and juries to call on them to determine ſuch queſtions ; and 
| with they were all aboliſhed. But where any public griev- 
nce or inconvenience exiſts, not provided for by law, it of 
git belongs to the legiſlature, by our conſtitution, to — 


uch grievance ; and it would be dangerous if courts of juſ- 


ice were to aſſume ſuch a power. The legiflature, I am ſa- 
lished, have not done it in this inſtance, and we muſt put the 
hu in execution till it is altered. Therefore I am of opi- 
on that the rule to arreſt the judgment ought to be diſ- 
charged. Lord KENYON, Ch. J. I have not entertained 
be ſeaſt doubt upon this queſtion from the time when it 
Ws argued down to the preſent moment. I entirely agree 
wh what was ſaid by Lord Mansfield in Da Cofta v. Jones, 
ut wagers have gone to an extent which is much to be 
complained of; and if we were fitting here in a legiſlative 


Capacity, it might perhaps be prudent to declare that no wa- 


fs whatever ought to be allowed; but it is our duty jus 
ere, non jus dare; we can only pronounce what the law 
b, and if there be any defect in it, the legiſlature alone is 
Ompetent to remedy it. Now in order to know what the 


ax has ſaid upon this ſubject, let us trace it back, and it 5 
| ; b 
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Mager. 


be found that from the earlieſt times the books all ſpeak the 
ſame language. Before the time of Lord Hole it was a } 


queltion whether an zadebitatus afſiympſit would liv for a was 


ger, and the cafes agree that it would not: but, ſays Land 4 


Holt (1), though the action does not lie in that particular 


form, yet an action formed on the wager itſelf, and laid hy | 


way ot mutual promiſes, might be maintained. In {ne gf 


the caſes in which {ſuch an action has been ſupported, che 
matter in diſpute has not only been the moſt trivial that could | 
be imagined, but it alſo reſpected third perſons, as the caſe 


of a wager whether one of the players at backgammon was 


bound to move a man (2). In the Karl of March v. Pie, 


though the wager was in its nature fomewhat indecoi us 
there was no doubt either on the bench, or at the bar, but 
that the action was maintainable. From the earlieit times 
therefore down to the cate of Da Cſta v. Janes there ap 2418 
to have been no doubt on the ſubject ; and I detire to be con- 
ſidered as acquieicing in thoſe cafes to the extent they have 
gone. As to the objection ariſing from the admiſſion of in- 
decent evidence in actions on ſome ſort of wagers ; in cates 
of deſtents it is often neceſſary to go into evidence reſpecting 
the ſexes, and many queſtions muſt ariſe where the molt in- 
decent evidence is permitted whenever it is neceſſary for tie 
aiceriainment of facts, to promote the ends. of juſtice ; in 


ſuch caſes it is our duty to admit it, however our feelings 


may be affected by the diſcuſſion, I with not to be under- 
ſtood to contradict any thing that might have been ſaid of 
Da Caſta v. Fones, and the other caſes; but at the ſame time 
let me avail myſelf of what Lord Mansfield there ſaid, that 
* indifferent wagers upon indifferent matters without intere!: 
« to either of the parties are allowed by the law ot this 
* country ſo far as they have not been reſtrained by part!- 


« cular acts of parliament ; and the reſtraints impoted in 


particular cafes ſupport the general rule.” And it is clear 
that the caſe of Da Cofta v. Jones was never argued upon 
the ground that no action on a wager would lie, but c 
that that caſe formed an exception to the general rule. the 
caſe of Bruce v. Rofs, 14ih April, 1788, in the Houle of 
Lords proceeded on a diſtinction between the law of Scc 
and that of England; and it was argued on the ground chat 
the civil law was adopted in that country, and governed the 
deciſions of their courts. And there are many cales in the 


Houſe of Lords, where they are bound to decide contrary 0 


the law of England; as in the caſe of death-bed diſpof iel 
af property in S8c:tland, in which, though the law of tar 
country is different from ours, that Court are as much bn 


Hang _ 


(1) Carib. 338. (2) Pope v. St, Leger, Salb. 344 
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Wager. 

vo athere to it, as the council at the Cockpit is bound to 
adopt the laws of Jamaica or Barbadoes in appeals from thoſe 
Hands to the king in council. I have looked into moſt of 
the books of civil law on this ſubject, which by no means 


pohibit wagers in general. It would favour a little: of 
pdaritry to cite paſſages from them, therefore I will only 


6 nevtion a diſtinction taken by Yinnius, which is, that wa- 
* ges reſpecting Cæſar are allowed, unleſs they affect the cha- 
44 nter of Ceſar, & c.. Now what js there in the preſent 
fa ce that can affect the character of the woman who had 
A Vught the waggon? Nothing of that fort appears upon 
„e cord, and we can make no inference. The queſtion 
5 „Whether the waggon was the property of A. or B. and 
5 ey are to decide it? What is there at common law to 


wake ſuch a wager bad ? If not, how is it affected by the 
{tute law? All the ſtatutes reſpecting gaming are fo far 
pulamentary declarations that wagers and gaming had been 
lavful, "Lhe 16 Car. 2. c. 7. ſ. 3. in vacating contracts 
hr money loſt at play and money betted on thoſe who play, 
words another parliamentary inference that ſuch wagers 
13 4 ; 
pere allowed before the ſtatute. I remember a caſe in Mil- 
Ini), where an action was brought on a bet of 14 guineas 


ſes 


ng 


* o cignt on a horſe- race: There the Court held that, as the 
1 pain itt might under the ſtat. ꝙ Ann. and 16 Car. 2. (2) 
ee retuied to pay the 14 guineas if he had loſt, there was 
Hes 1 mutuality in the wager, and therefore he ſhould not reco- 
| of ir the 8 guineas of the defendant. But had the wager 
* ren within the limits allowed by the ſtatutes, there is no 
hat C:bt but that it would have been held good. So in the caſe 
reſt d man running againſt time (3). My opinion proceeds 
his mts ground, that being bound by former decitions, not 
11 Wing the power to alter the law, not finding any one caſe 
| in WY nſt the legality of wagers in general, and finding cafes, 
Jay vuout number, wherein wagers have been hei to be 
pon doc and that the payment of them may be enforced, I 
Joly link the wager in the preſent caſe good at common law. 
The 1121 as to the ſecond point, namely, whether the Wager is 
e of WW by the ſtat. 14 Geo. 2, I cannot but think that that act 
ind 0 pariiament relates wholly to policies of inturance : and, 
that 6 my brother Gr-ſe has ſaid, it would be ſtrangely diſtorting 
the e meaning of words to ſuppoſe that ſuch a wager as the 
the betent could be within the meaning of the legiflature ; for 
ob the words uſcd in the ſecond clauſe it is apparent that 
ons 
Ut —— 
bund i | 

(1) Blaxton v. Pye, 2 Will, 309. vol. III p. 654, 
:_ 1000 The laying above 1ol. on a horſe-race is a bet within thoſe 

*tures, . 

(3) Lynall v. Longbotham, 2 Wulf, 36. 
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Evans, gent. one TF a plaintiff, being an attorney, by attachment of privi- | 


&c. v. Jones, 
Mic. Ter. 
36 Geo. 3.B.R 
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Mager. 


Hey had written inſtruments only in contemplation, by re- 
quiring the names of the parties intereſted to be inſerted 3 
therein. It ſeems to me extremely clear that the act was 
meant to be confined to policies of inſurance. | thould be 
glad to go as far as I could to put a ſtop to the miſchief ariſ- 


ing from this ſpecies of gambling by wagers, but that would 


be in my opinion to make law; and thoſe miſchiefs there- 
fore muſt be left to the correction of the legiſlature, when- 
ever they think proper to apply a remedy. Rule diſcharged( i). 


. 


Ar 
Pe 


lege, ſue a defendant reſident in Vales for words ſpoken | 


there, and lay the venue in the Welch county (in order that 


& Ter. Rah. 500, the cauſe may be tried in the next Engliſh county), and the 
judge at the trial certify that the defendant was reſident in 
. 4 &c. that fact, thus certified, may be ſuggeſted on the 


4 


judgment roll in order to entitle the deſendant to enter a judg- 


ment of nonſuit, under ſtat. 13 G. 3. c. 51.— This was an 


action on the caſe for words ſpoken by the detendant in Wales } 
(where he reſided) of the plaintiff who was an attorney of 


this Court. The plaintiff ſued by attachment of privilege, | 
but laying the venue in the Welch county, the cauſe was tried 


at Hereford, and the plaintiff had a verdict for 5s. damages; 


whereupon the judge certified under the Welch judicature act, I 


13 G.3.c. 51. (2) that the defendant was reſident within 
the dominion of Wales at the time of the ſervice of the at- 
tachment of privilege in this action. IT was MovED (3) 


to enter this fact on the record purſuant to the ſtatute, u 


order that a judgment of nonſuit might be entered againſt the 


plaintiff. Lord Kenyon, Ch. J. (after cauſe ſhewn). The | 


— 


2 2 


* 
4 


(1) Vide Jebnſon v. Bann. ante, vol. III. p. 656; and Ximents y, | 


Jacques, ante, vol. III. p. 656. 


(2) That ſtatute enacts that in caſe the plaintiff in any action for words 


&c. where the cauſe of action ſhall ariſe within the dominion of airs, I 


and which ſhall be tried at the aſſizes at the neareit E2g//þ county to 
that part of Wales in which the cauſe of action ſhall be laid to ariſe, (hal: 
not recover 100. in ſuch caſe if the judge who tried the cauſe thel! cer- 
tify on the record of Niſi Prius that the defendant was reſident in the 
dominion of Wales at the time of the ſervice of the writ, &c. on ſuch 
fact being ſuggeſted on the record or judgment roll, a judgment of non- 
ſuit ſhall be entered againſt the plaintiff, &c. RE 

(3) The rule is abſolute in the firſt inſtance ; but in this caſe only i 
rule to thew cauſe was taken, the plaintiff's counſel wiſhing to have the 


opinion of the Court (on ſhewing cauſe) on the queſtion, Whether this | 


caſe came within the meaning of the act. 
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Wales, 


plaintiff might have exerciſed his privilege by laying the ve- 
we in Afiddleſex, but as he has laid it where the cauſe of 
:Aion aroſe, and where the defendant reſided, I am clearly 
of opinion that he is within the Mieleb judicature act, and 
hat the ſuggeſtion muft be entered on the record. Rule 


ablolute. 
Warrant. 


Warrant to arreſt the party, * to the end that he may Mayhew u. Par- 
ker and others, 


become bound, &c. to appear at the next ſoſhons, Oc." il. Ter 
means the next ſeſhons after the arreſt, and not after the date 39 Geo. 3. B. R. 
if the warrant, Therefore the officer executing it may juſ- $ Ter. Rep. 119. 
ify an arreſt after the ſefſions next enſuing the date of the 
warrant. —LIn treſpaſs for an aſſault and falſe impriſonment, 
he defendants gave in evidence a warrant under the hand and 
ſal of Lord Kenyon, which after reciting that it was certi- 
fed that at the general ſeſſion of oyer and terminer at the 
017 Bailey on the 11th of January, 37 Geo. 3. the plaintiff 
food indicted for perjury, required and commanded the de- 
fndan's (peace - officers) to apprehend the plaintiff and bring 
tim before one of the judges of the court of K. B. &c. * to 
tix end that he may become bound with ſufficient ſureties 
for his perſonal appearance at the next ſeſſions of oyer and 

| trminer for London, to anſwer the {aid indictment, and be 
her dealt with according to law; dated the 21ſt of Janu- 
73,1797. It appeared chat the arreſt was not actually made 
util about ten months afterwards. It was objected at the 
tal that as the arreſt was not made before the Old Bailey 
kfons next enſuing the date of the warrant, the warrant 
2s no longer in force, and could not juſtify an arreſt and 
mpriſonment afterwards : but Lord KEN VON being of a dif- 
frat opinion, nonſuited the plaintiff. The ſame objection 
Ws renewed on a motion to ſet aſide the nonſuit; but 
lad Kenyon, Ch. J. ſaid, that the fair conſtruction 
d fuch a warrant was, that the party to be arreſted 
ſhould be made to appear at the next ſeflions after the 
reſt; and that the only purpoſe which the practice of 
rue wing theſe warrants at every ſeſſions, if not executed be- 
bre, could anſwer, was that of enhancing the expence to 
olecutors and putting money into the pockets of the offi- 
ers, That if any perſon miſconducted himſeif by keeping 
lack warrants of arreſt to be afterwards made uſe of for vex- 
ous or improper purpoſes, he ſubjeQed himſelf to an 
Kon for a malicious proſecution at the ſuit of the party 
Fiered : but the warrant was a ſufficient juſtification in 
'rlpas to the officer charged with the execution of it, 


ue refuſed, 
Waſte. 


Fitrberbert bu. E purchaſer of lands, &c. having brought an eje& j 


Shaw, Tr. Ter. 
29 Geo. 3- . 
x Hen. Black. 2 5 8. 


( 800 ) 


Taſte. 


ment againſt the tenant from year to year, the parties 


enter into an agreement that judgment ſhall be tigned for the 
plaintiff, with a ſtay of execution, till a given period. The 
tenant cannot in the interval remove buildings, &c. from th 
premiſes, which he had himſelf erected, during his term, aud 
before the action was brotght.—This was an aClion on the 


caſe in the nature of waſte, in which a verdickt was tour 


> 


for the plaintiff, under the following circumſtances: From 


the year 1765, the defendant was tenant from year to yer 


of the premiſes in queſtion, which in 1787 were purchaſedh 
by the plaintiff, who, ſoon aſter, having given notice to quit 


brought an ejectment againſt him to obtain poſſefſion. 1 
March, 1788, the parties entered into an agreement, among 
other things, that judgment ſhould be ſigned for the plaintiff 


in the ejectment, with a ſtay of execution till the Michaclna; 
following, till which time, the defendant was to continue in 


pollefion, In this agreement no mention was mate of any 
buildings or fixtures. Between the time of entering into the 
agreement, and the enſuing Michaelmas the defer Gant too! 

away ſeveral things from the premiſes, among which were 
a wooden ſtable, which ſtood on blocks or rollers, & hich hg 
had before removed from an eſtate of his own adjoining tot 

premiſes in queſtion, a ſhed which he had hini{cit built cn 
brick-work, and ſome poſts and rails which he had alt 

erected. For this the action was brought. The dechara 

tion was in the uſual form, and the plca the genera! iſſie 
GeULD, J. wis of opinion at the trial, that the defend 
would clearly have been entitled to take away the aboy? 
mentioned articles, if he had done it during the continuance 
of his term from year to year; but that by the agieemen! ti 
parties had made a new contract, which put an end 0 tit 


term. And the jury found for the plaintiffl. IT was 44 


TERWARDS MOVED that the verdict ſhould be tet aa 
a new trial granted, on the ground that the detendant had 
Tight to take away the building and things which ie lg 
himſelf erected on the premiſes, the ſtrictneſs of the ancea 
rule which allows nothing annexed to the frechold to be re 
moved, being relaxed by modern deciſions. 1 A. 477-* 


ö 1 } 17 
Parte Quincy. —3 Ath. 13. Lawton v. Lawton, aud (1) £59 


5 — — ſ 
(1) Lawton, executor of Lazoton, v. Salmon Eaſt, 22 Geo. 3. K. 
: EO E of N 


this action of trover brought by the executor againſt the tenaut v 
heir at law of the teſtator, to recover certain veſſels uled 36 521th 
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t v. Solomon, B. R. Eaſt; 22 Geo. 3. But the Court ſaid, it 
was not neceflary to go mto the general queſtion, as to the 
gt of a tenant to remove buildings, &c. ſince the fair in- 


* 


called S- padus, @ Caſe was reſerved by conſent, which ated, That the 
ator, fone years before his death, placed the folt-pans in the works; 
a: they were made of hammered iron, and rivetted together; that 
by were brought in pieces, and might be again removed in pieces; 
tar they were not Joined to the walls, bur were fixed with mortar to @ 
tick floor; that there were furnaces under them; that there was a 
pace for the workmen to go round them; that there were no rooms 
wer them; but that there were lodgings at the end of the wych houſes; 
tar they might be removed without injuring the buildings, though the 
far works would be of no value without them, which with them were 
in fir 8. per week. The queſtion was, Whether the executor or the 
ker at law were entitled to them? Lord MANSFIELD delivered the 
pinion of the Court. All the old cafes, ſome of which are in the year 
bobs, and Brooke's Abridgment, agree that whatever is connected with 
ne freehold, as wwainſcot, furnaces, pictures fixed to the wainſeot, even 
be put up by the tenant, belong to the heir, But there has been a relaxa- 
ton of the ſtrict rule in that ſpecies of caſes, tor the benefit of trade, be- 
teen landlord and tenant, that many things may now be taken away, 
vach could not be formerly, ſuch as erectens for carrying on any trade, 
nable chimney-plieces, and the like, when put up by the tenant. Tl is is no 
jury to the landlord, for the tenant leaves the premiſes in the fame 
kite in which he faund them, and the tenant is benefited, There has 
teen alſo a relaxation in another ſpecies of caſes between tenant for life 
ad rema.nder-man, if the former has been at any expence tor the be- 
Jute of the eſtate, as by erecting a fire-engine, or any thing elfe by 
wich it may be improved, in ſuch a caſe it has been determined, that 
Metre-engine ſhould go to the executor, on a principle of public con- 
rentence, being an encouragement to lay out money in improving the 
elite, which the tenant would not otherwiſe be diſpoſed to do. The 
am: argument may be applied to the caſe of tevant for life and re- 
mander-man, as that of landlord and tenant, namely, that the remain - 
der. man is not injured, but takes the eftate in the ſame condition as if 
de thing in queſtion had never been raiſed, Bur I cannot find that 
ktween heir and executor, there has been any relaxation of this fort, 
tleept in the cafe of the cyder mills, which is not printed at large. 
The preſont caſe is very ſtrong. The ſalt ſpring is a valuable inherits 
tnce, bur no profit ariſes from it unleſs there is a ſalt work, which cor;- 
bes of a building, &c. for the purpoſe of containing the pans, &c. which 
ee med to the ground. The inheritance cannot be enjoyed without 
en. They are acceſſories neceſſary to the enjoyment and uſe of the 
cp:l. The owner etected them for the benefit of rhe inheritance z 
be c5u'd never mean to give them to the exccutor, and put him i the 
tY:nce of taking them away, without any advantage to him, was 
tach only have the old materials, or a contribution from che heir, in 
of them, But the heir gains 84. per week dy them. On the rea. 
'M of the thing, therefore, anc the intention of the te ſcator, they muſt go 
ute heir. It would have bren a different queition if rhe ſprings had 
kern to ler, and the tenant had been at the exec of erecting theſr ſalt 
"Tis; he might very well have ſaid, “ 1 leave the cliate ro worle . 
Wn] found it.“ That, as I ſtated before, would be for the encou- 
*7ment and convenience of trade, and the benefit of the eft te. For 
Ke reaſons we are all of opinion, that the fak-pans mult go to the 
7, poſtea to the defendant. b 
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terpretation of the agreement was, that as the defendant was | 
to remain in poſſeſſion for a certain time after the agreement 


was entered into, and judgment ſigned in the ejectment, he 
ihould do no act in the mean time to alter the premiſes ; but 
ſhould deliver them up in the ſame ſituation as they were in 


when the agreement was made, and the judgment ſigned.— 


Rule diſcharged. 


In an action of waſte on the ſtatute of Glouceſter againſt 
and Governors of tenant for ycars, for converting three cloſes of meadow into 
garden ground, if the jury give only one farthing damages for | 
each cloſe, the Court will give the e leave to enter up 
judgment for himſelf.— This was an action of waſte on the 


& 


ſtatute of Glauceſter, for ploughing up three cloſes of meidow 
land, and converting the ſame into garden ground, and build. 
ing thereupon, to the damage of the plaintiff of 5ool. Pie, 
Not guilty (1). On the trial of the cauſe the jury found a 
verdict for the plaintiff with three farthings damages, being 


one farthing for each cloſe. In the term following a rule 


was obtained, calling on the plaintiff to ſhew cauſe why the 


jud ment ſhould not be entered up for the defendant, on de- 


count of the ſmallneſs of the damages recovered, on the prin- | 


ciple that de minimis non curat lex; and, in ſupport of the 
appl cation, Bro. Abr. tit. Faſte, pl. 123. Co. Lit. 54. 4. 2 yn, 


306. Gro. Car. 414. 452. Finch's Law, lib. 1. cap. 3. J. 34. 


adopted 3 Black. Com. 228. Vin. Abr. tit. Maſte N. and Bil. 


ler'g N. P. 120. were cited. On ſhewing caule, it was argued, | 


on the behalf of the plaintiff, that all the caſes in which che 


rule contended for had prevailed, were caſes of deterioration 


of property; and though the Court will not allow the judg- 
meit to be entered for the plaintiff where the damages in 


ſuch a cafe are ſmall; yet though the damages be ſmall ia 


' this caſe, where the nature of the property itfelf has been 


changed, they will not deprive the plaintiff of a judgment 
by which they are entitled to recover the land (2). The 


" — 


(1) For precedents of pleadings in this action, ſee C. Ent. tit. Hals, 
S KA Ent. tame title. 2 
) By the ſtatute of Giquceſter, 6 Ed. 1. c. 5. if tenant fer lite o. 
years do waſte, he ſhall forfeit the place waſted, and treble damages; !: 
„ guardian, he ſhall forfeit his wardſhip, and ſhall render damages e 
the heir if the wardſhip forfeited be not ſufficient to ſatisfy the de- 
mages. In . 34 Ed. 3. an infant having brought waſte againſt 2 
guardian, damages were found to the value of twenty-one pence; 219 ” 
avs commenced, that for the ſmallneſs of the value it ſhould not be ade 4 
ze. The Court, upon great conſideration, awarded, © that the pe 
tei mould recover the wardthip &c. without damages, becauſe the wf 
up was worth more than the damages of the place waſted.” 12,47 
„abe, pl. 146. It does not, however, neceſſarily follow from this cats 
that where linall damages are found againſt tenant for life or years, e 


z auntiff ſhall recover the place waſted, without damages; and indeed 1 


#25 laid down fo early as Paſch. 8 Ed. 2. that in ſuch caſe the Court © 


never award one without the other, Tu. Abr. Wale, pl. 111. 1 
"To obſervation 


Waſte; 


obſervation of Bracton, lib. 4. c. 18. / 12. fol. 316. b. that 
gm erit e e niſi vaſtum ita modicum fuerit, propter 
guad non fit inquuiſitio facienda, ſeems to be confined to caſes of 
{cterioration ; for he is there only ſpeaking of the tenint, 
who, in taking eſtovers, ſi menſuram excedat uterdo et capiendo 
ultra ratienabile, eſtoverium ſuum, utitur qua}! in alieno. It was 
alſo obſerved, that where waſte is found to have been com- 
mitted in ſeveral places, the plaintiff is entitled to recover the 
ting waſted, notwithſtanding the ſmallneſs of the damages, 
14 H. 4. I I. b. Bro. Mr. tit. Waſte, pl. 70. Lord ELDox, 
Ch. J. The caſes do not appear to authoriſe the diſtinction 
contended for on behalf of the plaintiff, Whether the waſte 
committed be by alteration of property, or by deteriora- 
nion, ſtill the jury, in eſtimating the damages, take into con- 
ideration the injury which the plaintiff has ſuſtained; and 
in this cafe the jury have eſtimated the damage which theſe 
plaintiffs have ſuſtained, by the alteration of the property, at 
three farthings only. The courts of common law ſeem to 
have entertained a ſort of equitable juriidiction in caſes of 
this kind, HEATH, J. This doCtrine prevailed as early as 
the time of Bracton, who wrote before tlie ſtatute of Glouceſ- 
tr, With reſpect to the diſtinction taken, there is no rea- 
ln why pecuniary damages ſhould not be affeiled for the 
ateration of property as well as for the deterioration. "Thus, 
if 2 tenant convert a furze-brake in which game have bred, 
into arable or paſture, by which its real value would be 
improved, but its value to the landlord depreciated, it would 
be the buſineſs of the jury to afl-is damages to the landlord 
thereon, Rook E, J. I am of the ſame opinion,-Rule 
ablolute. | 

Any perſon who is ſeiſed in fee of part of a waſte within Giver v. Lane, 
a manor, may approve, leaving a ſufficiency of common, og hes 
mough he is not the lord of the manor. — Treſpaſs for break- 30 Geo. 3. B R 
ing and entering the plaintiff's bouſe, &c. ia Handſworth, 3 Ter. Rep. 445 
Wford. Plea, That there has been immemorially a waſte 
common, called Sutton Coldfield, part of which is ſituate 
within and parcel of the manor of Perry Bart, in that 
county; that the defendant, Lane, was ſeiſed in his demeſne as 
ot frechold for his life, as rector of Hard/worth, of four acres 
of land in Handſauorth, and that he and all his predeceflors 
have immemorially had common of paſture on part of the 
waſte called Sutton Coldfield, which lies within the manor of 
Perry Barr, for their commonable cattle ; that the defendant, 
ane, demiſed thoſe four acres, with the appurtenances, to 
T, Simcox, for a year ; and becauſe the houſe was wrong» 
Ally and injuriouſly erected upon that part of the waſte, &e, 

n Perry Barr manor, and incloſed a great part of it, ſo that 
Wmcox was prevenied from enjoying his right of common; 
te cefendants, as bis ſervants, juſtified breaking, &c. Re- 

15 plicadbon, 


Waſte. 


plication, That 7. Gough was ſeiſed of the ſaid part of the 
waſte or common lying within the manor of Perry Barr, in 
his demeſae as of fee, and incloſed the ſpot, upon which the 
houſe was built, from the reſidue of the manor, and approved 
the ſame, leaving ſufficient common of paſture, &c. and tha: 
Gough demiſed to the plaintiff; by virtue of which he en- 
tered, &c. and being ſo poſſeſſed, the defendants of their own 
wrong entered, &c. After a verdict for the plaintitt, a mo- 
tion was made to arreit the judgment, on the ground that 
none but the lord of the manor could approve. Ou thew- 
ing Cauſe againſt the rule, paſſages in Bro, Abr. tit.“ Coin 
mon,” .pl. 22. 2 Inſt. 474. Com. Dig. tit.“ Common” (G., 
and 5 Vin. Ar. 5. were relied on as deciding this identica] 
caſe, Lord KENYON, Ch. J. It has been intiſted, in ſup- 
port of this motion, that the party approving mult in ttric}- 
reis appear to be the lord of the manor : but if that were ſo, 
halfof the waſtes in the kingdom could not have been approved. 
For many of the places that are called manors would not be 
tound to be ſuch in point of law, if the matter were ſtrict!y 
examined, To conſtitute a manor it is neceſſary not oi 
that there ſhould be two freeholders within the manor, but 
two freeholders holding of the manor, ſubject to eſcheats, 
After this motion was made, I looked into the ſecond init;- 
tute on this ſubject, where 1 found every paſſage ſupporting 
the approvemeut in this caſe. Lord Cote even doubted, 2 Ty; 
35. whether at common law the lord could not approve ; to! 
which he cites Tr. 6 Hen. 3. And though in the ſtatutes of 
Merton and Weſtminſter 2. only the lord is mentioned; yet 
in thoſe days there was a paucity of expreſſion in acts of par- 
lament; and the lord of the manor is put as the owner of 
the ſoil, where they ſtand in the ſame predicament. Aud a 
contrary deciſion mw this caſe would be ruinous indeed, and 
»xtremely prejudicial to the public. Therefore there is no 
pretence to arreſt the judgment. ASHHURST, J. We ae 
to contider the policy of theſe ſtatutes; they were not mace 


merely for the benefit of the lords, but of the public. If 


there be more than a ſufficiency of common, the public ought 
not to be deprived of the advantages that may be made ot the 
waſtes; for it was intended that they thonld be benehted by 
te mmoreale of culture. BULLER, J. The precedents can- 
not decide this queſtion. For if in point of fact all thoſe 


precedents have been of caſes where the lord of the manor has 


approved, it does not follow from thence that none but the 


lord of the manor can approve. The only doubt (it there 


r 
r 


be any doubt at all) is, whether thoſe ſtatutes extend to u aſtes 


that are not waties of a manor : but it is not neceiJary to 


decide that queition here; for the replication ſtates, that ene 


- 


£8425, thut ii t part be ſevered from the manor, it dues not 


* 
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prevent 


een large waste within a manor. Now 1t appears from che 
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prevent its being approved.“ If the lord grant over the 


waſte, the alience may approve.” That is the preſent cate, 


It is not neceſſary to go further for the determination of this 
aveſtion. But if it were, I ſhould have no difficulty in fay- 
ing, that at common law the lord might have approved as 
much in cafes of common by grant as of common appendant, 
Lord Cate indeed feems to have been of a diſterent opinion: 
but I find no reaſon for that opinion. And if a lord of a 
manor, having 1000 acres, grant away a few of them to a 
ireenolder, it is too much to ſay that he may not approve 
any part of the reſt. I ſhould require the mott explicit au- 
thority before I could-accede to fo abſurd a propofiudn. 
CRosE, |. of the ſame opinion.—Rule diſcharged. 


An amercement at a court leet for a private injury done to hos v. Lovait, 

. 14 by : 11. 
the lord's waſte is illegal, though there be a cuſtom to- war- 36 Ge 
rant it.— Jo treſpaſs for taking the piaintiff's goods, the 6 Ter, Rep. 511. 


ictendant pleaded a juſtification under the proceſs of the courts 
leer and baroh of Symonburn, to levy an amercement on the 


blaintitt, duly affeered, &c. for an injury done to him by the 


lord of the manor, on a waſte within the manor, and for which 
ne had been previouſly preſented by the jury; the plea ſtating 
icultom, © to preſent any inhabitants and reſiants within the 
* manor, and ſubject to the juriſdiction of the Courts for in- 
© /uries by them reſpectively done to the lord of the ſaid manor upon 
* the waſtes of the ſaid manor, and to amerce ſuch inhabitants 
* and retiants.” To this plea the plaintiff demurred generally. 
In ſupport of the cuſtom theſe paſlages in Bro. Abr. were 
mentioned, Bro. Abr. Amercement,” pl. 19.“ Cuſtom,” 
pl. 16. and Leete, pl. 12. to ſhew that an amercement for 
mere injury to the lord was good by cuſtom. But Law- 
N ck, J. obſerved, that the caſe in the year books (1), 
uch was referred to in all thoſe paſſages in Broke, did not 
varrant the poliiion. And when the caſe was calied on in 
te paper, it was acknowledged that the-plea could not be 
\uported, And per Curiam. Judgment for the plaintiff. 


Way. 


[] the grant of a free and convenient way for the 


purpoſe of carrying coals, among other articles, the 


ratitee has a right to Jay a framed waggon-way. But under 27 Geo. 3. B. R. 
stant of a way*from A. to B. in, through, and along a 1 Te. Rel. Sbo. 


particular way, the grantee is not juſtified in making a tranſ- 
derte road acroſs the ſame.— On the trial of an action of 


— 4 m-__ 
——äüU — — — 


(1) 12 H. 4. 8. | 
47 43 treſpaſs 
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treſpaſs 2 verdict was found for the plaintiff, with one ſhi). 
ling damages, ſubjec to the opinion of the Court on a cafs 
which ſtated in ſubſtadce as follows: That by an indenture 
9 7 
dated 18th May, 1722, and made between H. Senhyje of the 
one part, and F. Chriſtian of the other part; he, the ſaid H. 
Senhouſ?, granted to the ſaid Fe. Chriſtian, his heirs and afhons 
for ever, © a free and convenient way, &c.““ in the words 
of the firſt plea of juſtification, The deed contained 2 
covenant by Chriſtian, that he would repair the hedges 250 
fences by him newly erected along the tides of the ſide- 
Way, and the wall and gate at the end thereof; a covenant 
by Senhouſe, that he would got ſubvert with ploughs, &c. 
the ſaid {l;p of ground, or do any thing, whereby the way in, 
through, over, and along the fame, ſhould be ſtraitened, 0: 
rendered, or made founderous or leſs convenient to and tor 
the ſaid J. Chriftian; and a provito that nothing therein cone 


tained ſhould be conſtrued or taken to hinder Senboruſe, his 


heirs and aſſians, from depaituring the ſaid piece of ground, 
or making uſe of the ſaid way, in ſuch manner, and with 
ſuch carriages, as to him and them ſhould ſeem expediert, 
they the ſaid H. Senhouſe and F. Chriſtian, their heirs, and 
aſſigns, during ſuch time as he and they thould ſo ule ihe 
ſame, being each at one moiety or hait part of the charge in 
repairing thereof. The cate then ſtated, that Senhouſe, the 
grantor, by indenture, dated 3d December, 1737, Icated tv 
one J. Clin, all the paſturags, herbage, and fecding of che 
flip of land in queſtion for twenty-one years; in which ded 
was a proviſo, that if Collin ſhould erect any gate or gates 
acroſs the ſaid piece or parcel of ground, he ſhould cauie 


the ſaid gate to be made ſceyen and a halt feet broad. That 


the whole of the leaſe was prepared, written, and atteſted 
by J. Chriſtian, the grantee, and grandtather of the deten. 
ant. The caſe then ſtated ſeveral deeds between theſe and 
other parties, reſpecting the working of certain collie ries al 
Broughton, in the neighbourhood of the flip of land in que'- 


tion, which the Court did not think material to the preleit : 


queſtion, The cafe further ſtated, that a framed waggon— 
way was firſt made over the flip of land in queſtion by the 


Broughton Colliery Company, in the year 1758, under 10:0 ff 
deeds. That there has always, fiuce the making of lac? 


24 


framed waggon- way, been left on the eaſt fide another road 


of width enough tor carts with coals to*pals along ; but ſuch 
carts meeting cannot paſs each other in moſt parts of the {21d 


land for his own coals. That “ the defendant, Cr. 


6 could not carry his own coals, along the flip of aud 18 


ce queſtion, ſo commodiouſly as he now does, without 2 
7 * 


de framed waggon-way.“ That after the making of the in 
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road, on the {ide of the framed waggon-way. That the! 
plaintiff makes uſe of the framed waggon-way in the flip of I 
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tre in 1755, which was one of the deeds ſet forth in the 
:3ſe, and before the laying of any framed waggon- way in the 
{lip of land in queſtion, certain brick arches of the height of 
cihteen feet, and of the breadth of twenty-four feet, were 
*rected partly on the land of the defendant, Chriſtian, in 
Urerigg, partly on the flip of land in queſtion at the ſouth 
end thereof, and partly upon a piece of land adjoining there- 
to and which piece of land was purchaſed by the father of 
de defendant, Chri/tian, for the purpoſe of erecting ſuch 
uches thereupon, and in order to lay a framed waggon-way 
over the ſame. - That a part of ſuch arches ſtands upon the 
ground ſo purchaſed by the father of the detendant, Chriſtian. 
That ſuch purchaſe was made, and ſuch arches in part erected 
upon the ſaid purchaſed ground (being parcel of a cut- 
mary tenement of the manor of Zllenborough), and the 
whole af ſuch arches were erected with the confent of H. 
Shoe, the father of the preſent plaintiff, who was the lord 
the fz1d manor, and alſo a partner in the Broughton Colliery 
Company, under the ſaid deed in 1755. That before the 
erection of the ſaid arches, a waggon- way along the ſlip of 
land now in queſtion could not be uſed with ſuch waggons 
25 are now uſed to carry coals along the ſame, without great 
inconvenience, That from the year 1781 to the year 1784, 
|| coals got at the Broughton pits by the defendant, Chri/an, 
who had then become Pole leflee of the Broughton colliery, 
were depoſited by him in a ſteath made on his land in Unc- 
rizz for that purpoſe at the ſouth end of the ſlip of laud in 
queſtion, the ſaid defendant, Chriſtian, then not having any 
teach for that purpoſe at the north end of the ſaid flip ; and 
{ſuch coals were afterwards thifted by him into common 
carts, and then carried therem, by the fide of the waggon- 
way along the flip of land in queſtion : but that the detend- 
ant, Chri/tian, having, in the year 1784, purchaſed a ſteath 
aljoining to the north end of the ſaid flip of land, has ever 
liace that time carried his Broughton colliery coals in wag- 
gons along the framed waggon-way down to the tranſverſe 
r0ad, and along that road into the northernmoſt grafsler, 
That the defendant, Chriſtian, is in poſſeſſion of the north- 
enmoſt graſslet mentioned in the declaration. Thar, a litile 
betore the time of the obſtruction after mentioned, the de- 
tendant, Chriſtian, had taken Gown the hedge of the cloſe of 
ine northernmoſt graſslet, and had opened a way leading in 
2 tranſverſe direction from the line of the former framed 
%2gg0n- way along a new framed waggon=-way made by him, 
and laid in the ſaid flip of land, and extending from and out 
ot the ſaid flip of land in the northernmoſt cole, called the 


zraſiet, over the place where the hedge had been before 
danding. That the obſtruction, in the detendant's pleas 
z:Mtoned, conſiſted in the erection of certain poſts and rails 
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placed in the flip of land acroſs the ſaid new tranſverſe was, 
gon-way, and by the ſide of the former waggon-way, clo 


to where the hedge of the defendant Chriſtian's northern. 


molt graſslet on the weſt fide of the flip of land had ſtood 
beſore the new tranſverſe road in queſtion was made. Thar 
the ſpace between the rail of the waggon-way, which pailes 
along the ſlip of land in the ftraight direction, and the hie 
of the hedge at that part where the ſuppoſed obſtruction was 
placed, 1s one yard and a quarter, and that in various other 
arts the line of that framed waggon-way goes within a toot 
of the hedge. That the fence adjoining to the northernmoſt 
graſslet belongs Yo, and is repaired by, the occupier of that 
cloſe. That the plaintiff has tranſverſe roads over ihe hg 
of land in queſtion to another cloſe in his own poſſeſhon, and 
which trantverſe roads have been made by the plaintiff ſince 
the year 1758; and that the plaintiff leads coals along Hatt 
of the frimed waggon-way in queitio!, and along ſucn 
tranſverſe roads to and from his clofes. That the wey 
granted by the deed of 1722 terminates ih an highway lead. 
ing trom Neh-rhall to Flimby, the ſoil of which lighway 
belongs to he pl-intift, and in Which highway no framed 
waggen-way has ever bean laid, except one made acrols the 
ſame highway, and commencing f om the northern termine. 
tion of the tr med road along the 1aid flip of land mentioned 
in the deed of 1722, and which framed waggon-way, {1 
Commencing as laſt aforeſaid, leads down to Mary Port, hi 1c- 
totore called ine harbour of Ellenßoot, and was made under 
the above-tiated agreement of 1755, by the Brougoht;n Col. 
liery Company, in the year 1758. That both che flames 
waggon-way extending in a ſtraight direction along the i119 
of land, and the other way lying by the fide thereof, tions 
the ſame ſlip of land, may be paſſed by carts, carriages, av! 
horſes, for ordinary purpoſes. Two qQuEsTIONS arc 11 
this cauſe: 1ſt, Whether the deed of 1722, under which the 
defendants juſtified the treſpaſs, explained as it was by, other 
deeds and tranſactions between the parties, authoriſed then 
to fix a framed waggon-way in the flip cf land in queſtion, 
for the purpoſe of uſing and enjoying the right of way mn 
that ſhape? 2dly, Suppoling that the defendants were au— 
thoriſed in laying and continuing a framed waggon-way 
along the ſlip of land in a ſtraight direction, whether they 
were alſo warranted by the ſame grant to make tranf-erl? 
roads out of the flip of land into other cloſes adjoining, an 
not terminated by either of the limits? AsHHURST, |. As 
to the direct road, it is moſt clear that the grantee has 
right to the uſe of it in any manner that is neceffary tor th, 
purpoſe of enjoying the privilege intended to be granted. 
The grant itſelf ſays, that“ he ſhall have a convenient way 
in, through, over, and along the aforeſaid flip of may 
| | : g 6 leading 


Wap. 
6 [-ading from the ſteps to the common highway, with full 
and free liberty to make and lay cauſeways, &c. and to 
« uſe and enjoy the ſame with wains, carts, waggons, or 
& other carriages, and with full and tree liberty to carry 
« coals, &c.“ therefore under this grant the grantee has a 
right to a way from one end to the other for the purpoſe of 
carying coals, And the queſtion is, as to this part of the 
caſe, Whether, under this general grant for the purpoſe of 
carrying coals, among other things, he has a riglit to make 
anv ſuch way as is neceſſary for the carrying of that commo- 
att? There are no great collieries in the northern part of 
the kingdom, where they have not thoſe framed waggon— 
ways, And the caſe itſelf expreſsly ſtatzs, that the detend- 
ant cannot fo commodioufly enjoy this way in any other 
manner. Therefore under the original grant he has a riglt 
o make a framed waggon-way along the flip of land in 
queſtion, which is neceſſary for the purpoſe of carrying his 
Gals; it being in the contemplation of the parties at the 
ine of making this grant. But the principal queſtion is, 
Mhcther, under this grant, the grantee had a right to make 
nanſverſe roads acrofs the flip ot land in queſtion to other 
coſlieries purchaſed ſubſequently to the time of the grant? 
As t9 that, I think the direct way granted does not much 
ter in its nature from an occupation-way ; and if a per- 
lm has a way through a cloſe, in a particular direction, and 
tz afterwards purchales other cloſ-s adjoining, he cannot ex- 
end the way to thole cloſes. At the time of this grant, it 
was he intention of the parties that the grantee ſhould have 
I way from one end of this clofe to the other; and that 
vay the grantee may apply to what purpoics he pleaſes. 
butthe parties meant that the grantee ſhould have only one 
ay, and that, ſubject to that, the owner ſhould ſtill have a 
gut to enjoy the paſturage of the flip of land: but that right 
mult be materially abridged by the grantee's making uſe of 


notre ways than one. The argument in ſupport of the defend- 


ao fight, if it has any weight, would go to enable the grantee 
v make ways to any extent: if he has this right he could 


Jutity making ways all over the flip of lind, in cate he had 


purchaſed other lands adjoining. But it does not follow that, 
:cauſe he purchaſed the adjoining cloſes, he can make roads 
em acroſs the land in queſtion; for it is inconſiſtent with 
de original grant. Therefore I am ot opinion that the 
Untf may maintain his action for the treſpaſs committed 
cut of the way originally granted. BULLER, J. alſo agreed 
an boch points. And poſtea to the plaintiff. 
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s of neceſſity as incidental to the grant. On che trial of 
«tion of treſpaſs for breaking the plaintiff's cloſe, a ver- 
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dict was found for the plaintiff, ſubject to the opinion of 


Court on the following caſe : Previous to che inclofurs © 
the open fields and meadows, in the liberty of Octbrozh, in . 


county of Derby, in the years 1772 and 1773, the lands witlin | 


the liberty conſiſted of old incloſures, three open arable feld, 
called Upper Field, Draycot Field, and Burrowaſh Hcl, : 
meadow called Oel root, divided into ſeveral parts, one 0; 
which was called Upper Meadiw, and certain common 
grounds lying in ihe faid open fields. The Upper 11a + 
was bounded on the north by old inclofures then and © 

called Reedy Pieces, and part of the then faid open fields, cad 


Upper Field; on the eaſt by an old incloſure called the Can, 
another then open field cated Draycot Field (being the Hans 


tiff's land called by that name in the pleadings}, and othe! 
old incloſures; on the ſouth by old inclofures, and on the 
welt by tlie ſaid then open field called Burrocuaſb Field, The 


Upper Meadow belonged to ſeveral proprietors who hai di 


tinct intereſts therein until the crop was got, and after war: 


they depaſtured the land in common. The road to the 
Upper Meadow was at that time out of a highway, called Ca 
lion Lane (1), over the caſt {ide of that part of the then open 
Held, called Burrowaſh Field, marked No. 7 5 in the plan (2) 


annexed, into and over the eaſt {ide of an old incloſure make 


in the plan No. 76, called Hi!lfway Cle, into the corner . 
another part of the ſaid Burrosugſb Field marked in the plat 


No. 7, and from thence into the ſaid Upper Meadow. inf 
the year 17752 an act of parliament paſſed for dividing en} 
incloting ſeveral open fields, &c. in Ockbroet, by which ie 


commiſſioners named therein were directed and empowere, 


to ſet out public and private carriage, bridle, and foot ways, 
over the lands and grounds thereby directed to be divided and] 
incloſed to any allotments to be made by virtue thereof, cr] 
to any old incloſures, &c. for ſuch utes and purpoſes as the! 
ſaid commiflioners ſhould in their award order and direct. 
And by that act it was alſo enacted, that it ſhould not be 
lawtul ter any perſon or perſons after the execution of the 
award to uſe or claim the uſe of any roads or any ways, 
either old or new, public or private, over, within, or througly 
the lands and grounds thereby intended to be divided, &c. 
either on foot or with horſes, &c. other than ſuch roads of 
ways as ſhould be ſo ſet out and appointed by the com" 


* 
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ſioners, and that all former roads or ways, or ſo much t 
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plan came into the nerth-weſt corner of L/per Mead. 


(1) Collien Lane ran from weſt to eaſt by the north ſide of R 


(2) No. 75 and 76 adjoined the Rerdy Pieces, on the u ef, and - 
77 was to the welt of Upper Meadyw; and the road, deferweu g 
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das ſhould not be ſet out and appointed as roads, ſhould be 
; /:2med part of the lands to be divided and incloſed. At the 
the ine of the incloſure, S. Dalby, widow, was ſeiſed for her 
of an eſtate in the liberty of Oc+5r224, conſiſting of old 
elde i--oſures and lands in the open ſiclds and meadows ; which 
| elate was limited in remainder alter her deceaſe, to her ſon, 
oy 7. 7. Dalby, in tail; and . Datby was alſo entitled iu 
war z-!tefion to an eſtate in Oelb root, which upon his marriage 
was ſettled upon himſelf and wife for their lives, with re- 
mainder to their firſt and other ſons in tail. The commiſ— 


wee foners by their award, dated the 22d of January, 1773, al- 
arr Ltd and awarded unio S. Dalby (in heu of her lands in the 
ben fields) in ſeveraliy the Upper Meadmuy and that part of 
the! Drazcot Field which adjoins to it, and now belongs to the 
the Famitk. The lands fo alio:ted to her he contgunus to each 
he der, and the eaſt fide of the ſaid allutment in Draycot Field, 
-s well as an ancient incloſure (called the Carr Cle) be- 
a7d ing to S. Dalby, and adjoining to the Upper Mendzeo, is 
th: unded by a public highway leading from Draycet to Oct- 
(-. The commiſſioners did not ſet out or appoint any 
ben bid whatſoever to the Upper Meadoto, or the other lands 
25 iloted to S. Dalby. The road, uſed previous to the inclo- 
ked le, and when the open fields were in tillage out of Callian 
7 6 Lane to the Upper Meadow, as before ſtated, was not tet out 
1/1 a 0 awarded by the commiſſioners, but they ſet out and 


awarded a road to the occupiers of the Reedy Pieces in theſe 
words: * One other private carriage and drift road from 
(lion Lane into and over the eaſt fid2 of the lands allotted 
"to Dame Mary Lake, No. 75, to an old inclofure allotted to 
* 7. J. Dalby, No. 76, tor the ule of the owners and occupiers 


and * of teveral old incloſures, called the Reedy Pieces, for ever.” 
„erf As toon as the allotments were ſet out. J. J. Dalby began 
the o occupy (as tenant to his mother) that part of the allot- 


ment in the Upper Meade which now belongs to the de- 
kulant. About the ſame time he agreed with, the proprie- 
rs of the old incloſure, No. 76, for the exchange of other 
ands (to which he was entitled in poſtetiion as atorefaid) for 
e old incloſure, and the exchange was carried into effect 
57 the award of the commiſhoners under a power in the in- 
coſure act. Mrs. Dalby died in April, 1786; and upon her 
cath F. J. Dalby became entitled in poſſeſſion as tenant in 
tall :0 the lands which had been allotted to her, and in 77. 
=; term, in that year, ſuffered a recovery of the fame, and 
mitedit to himſelf in fee. J. J. Delby died in October 1792 3 
nd from the date of the award to the time of his death, that part 
«the Upper Meadow which now belongs to the deſen lant, 
nd the 1a1d ancient incloſure, No. 76, were occupied by the 
ane tenant by himſelf for ſix years, and by S. Phipps tor 
i: remainder of the time, without any connection in — 
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of roads, with the other lands allotted to Mrs. Dau, 454 Or 
now belonging to the piaintff, And although che uſe oer 
the road ſet om by the commiſiioners, and award aver et 
new incloſe}.lands, No. 75, was limited by the award to e nt 
Reedy Pieces, 7. J. Dalby and his tenants of the old inch en 
ſure, No. 70, and the defendant's Upper Meade inade ue bee 
of the ſaid road for all purpoſes whatfoever as a road tea hee 
ſaid incloſure, No. 76, and the defendam's Upper Yu he | 
during the whole of the above-mentioned period. Unoa ti: MS 
death of J. J. Dalby, his eldeſt ſou became entitled under hn 
father's marriage ſettlement to the old incloſure, No 76, and Kt) 
at Lady-day, 1793 ſold and conveyed it to J. Elliot, the pre- 1752 
ſent owner thereof. J. J. Datby, by his will, dated 20 
January, 1791, devited all the lands ſo allotted to his mother a 
to truſtees (of whom the plaintitf is one) for the ſale there 609 
of; and in April, in that year, the plaintiff purchaſed auh 
came poſſeſſed of the faid cloſe called the /tztment, e 
cloſe called Draycot Field, and alſo the cloſe called Carr C io © 
In July following the defen ant purchaſed of the ſaid mus u che 
tees the cloſe called the Upper Meadow, with all ways, &c, and | 
belonging thereto. Very. ſoon after the deienant ha! er 
made this purchaſe, J. Ellict, and the owners of che new tſed, 
inclofure, No. 75, ſtopped up the road over their reſpec-W * 7 
tive lands to the Upper Meadow. THE QUESTION N, 
Whether the plaintiff was entitled to recover? PER CT 
RIAM. It is impoſſible to diſtinguiſh this from the gener ! 
caſe, wheie a man grants a cloſe ſurrounded by his own land © 0 
(in which ca:e the grantee has a way to it of neceſſity over vole 
the land of the grantor), merely on the ground that the f 00 
plaintiff conveyed to the defen:lant in the character of 2 beat 
truſtee; for it cannot be intended that he meant to make a $ | 
void grant. There being no other way to the defendants * © 
ciote but over the land of one of the perſons who granted tof epa 
him. he was entitled to ſuch a way of neceſſity upon tl? au- age: 
thority of all the caſes (1), upon+the principle that c ¹•] Ml 
deed muſt be taken moſt ſtrongly againlt the grantor. tf die 
was competent to thoſe who conveyed to the deftendan, * 
when they granted the Upper Meadow, to grant him a ws 10 
to it over their own land. When they made the conveyance Ute 
it mult be taken for granted that they intended to conter 10m * 
benefictal intereſt, but he can derive no benefit & hate vat * 
from the grant unleſs he has a riglit of way to the lan. =] 
Poſtea to the defendant (2). uk 
: Ci 
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uly 

(1) Cro. ELix. zoo. Cro. Fac. 170. 5 Co. 116. 1 R“. Abr. 726, ce. telt! 
Bui. N. p. 74. 6 Mud. 3. 4. 2 Lite. 1487. : | ee 
(2) Vid. Parker v. Melſted, 2 Sid. 39. 111. Sury v. Pecs, Fb. 1889 hin 
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One being ſeiſed in fee of the adjoining cloſes, A. and B. Whalley v. 
ger the former of which a way had immemorially been uſed ng et al. 
o the latter, deviſes B. with the “ appurtenances :*” held 30 Ce. 3. CB. 
gat the devitee cannot, under the word“ appurtenances,” 1 PA. SBS 371. 
dam a right of way over A. to B. as no new right of way is 
8 hereby created, and the old one was extinguithed by the unity 
„(cid in the deviſor.— Freſpaſo for breaking and entering 
he plaintiff's cloſe. Pleas, 1ſt, Not guity. 2d, That | 
lg before the ſaid times when, &c. and long before the ſaid | 
banmtiff had any thing in the ſaid cloſe in which, &c. (to 
) on the 20th dav of March, in the year of our Lord | 
-s, one Thomas Adderley, eſq. was at one and the fame | | 
| ime ſeiſed, as well of two clotes, ſituated in the pariſh of | 
a ington atorcſaid, formerly called the Wood Che and Or 
, and lately divided into four pieces, and now known by 
„ame of Little Leyſield and Ox Meadow, ay of and in the 
tid cloſe in which, &c. in his demeine as of fee, and that the 
ud Themas Adderley, and all thoſe whoſe «© ſtate he then lad 
ne ſaid cloſe, formetly called the ad Claſe and Or Cl/e, 
cad now called Little Leyfield aud Or Headz from time 
bereof the memory of man is not to the contrary had, 
red, and enjoyed, and was uſed and accuſtomed to have, | 
fe and enjoy, and the ſaid Thomas Adderley had uſed and | 
enjoyed by bis farmets and tenants, a certain way from the 
"1 HW king's highway, in the parith of Weddington atoretaid, lead- 
ere from Nuneaton, in the county atorctaid, to Alherſtan, in 
and de {aid county, unto, into, through, over, and along the ſaid 
| dole in which, &c. to the ſaid cloſes formerly called the 
the d Cle and Ox Cliſe, and now called Ziitle Leyield and On 
Fa /eadorr, and from thence back again by the lame way to 
e a e (aid common highway for himſelf and themieives, and 
11's WT and their tenants, and his and their fervants, to pats and 
| co "pals on foot, and with their catile, carts, and other car- 
-es, at all times, as occaſion required, as an caſement and 
g ustenance belonging to the ſaid cloſes, formerly called 
e 22d Cle and Ox Cloſe, and now called Little Eeyſtield | 
1, O Meadow. And the faid Thomas Adderley being ſo 
Wa ied, as well of the ſaid cloſe in which, &c. as of the ſaid 
nc <ofes tormerly called the Wocd Cloe and Ox Claſe, and now f | 
weed Little Leyfield and Os Meadow, and fo having, uſing, 1 
ad enjoying the ſaid way as an eaſement and appurtenance | 
ſl longing 10 the ſaid cloſes, formerly called the d Clife | 
nl Os Cl;/e, and now called Little Leyfield and Ox Meadow, | 
ewards, (to wit) on the ſame day and year laſt afore- 
_ la, at Weddingion aforeſaid, in the county a foreſaid, did | 
| ty make and publiſh a certain codicil to his la will and 
"WM einen, the ſaid codicil being in writing, and duly exe- 
++. ed to pats real eſtates; and did thereby (amongſt other 
Jl ns) give and deviſe the faid cloſes, formerly called the | 
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| Ways 
IWod Claſe and Ox Claſe, and now called Zittle Leyfield and 
Ox 7leadoww, with their and every of their a ppurteau nces. to 
the uſe of his lifter FE/izabeth Liptrott, for and during the 
term of her natural life; remainder to Amicia Bracebride, 
the then ſecond and youngeſt daughter of Philip Bracebridee, 
clerk, and the heirs of her body ; remainder to the right heirs 
of the ſaid Philip. And the ſaid Thomas Adderley, afterwards, 


and before the ſaid times when, &c. (to wit) on the 15th 


day of February, in the year of our Lord 1757, at Weddins. 


to aforeſaid, died, not having revoked or altered his taid co- 
dicil, and ſo ſeiſed as aforeſo1d, as well of and in the {uid 
cloſes, formerly called the Had Cliſe and Or Chife, and now 
called £://le Leyfield and Ox Headoww, with the rights, mem— 
bers, and appurtenances thereunto belonging, as of and in the 
faid cloſe in which, &c. upon whoſe death the faid Ha 
Liptrott, by virtue of the ſaid deviſe, afterwards, and befote 
the ſame times when, &c. (to wit) on the ſame day and year 
Taft aforeſaid, entered into the ſaid cloſes, formerly called the 
Mood Cliſe and Ox Cliſe, and now called Little Leyf:2's and 
Ox Meadow, together with all the rights, members, and ap- 
purtenances thereunto belonging, ſo deviſed to her as afore— 
1aid, and was thereof ſeiſed for and during the term of her 
natural life, and had uſed and enjoyed, by her farmers and 
tenants, the ſaid way as an eaſement and appurtenance be- 


longing to the fiid cloſer, formerly called the Weed Cie and 


Or Cliße, nnd now called Little Leyfield and Ox /Zecadou (to 


wit) at Meddington aforeſaid, in the county aforeſaid, and the 
laid Ailigabeth I. iptrott being fo thereof poſſeſſed, and ſo viing 
and enjoying the faid way, aſterwards, (to wit) on the 2d 
day of Match, in the year of our Lord 1705, at Wewa- 
dinrion utorgſaid, died; whereupon the faid Amicia Brace- 
Hridge aftervearts, and before the ſaid times when, &c. (to 
wit) on the ſame day and year laſt aforeſaid, entered into 
the ſaid cloſes, formerly called the Weed Cleſe and Ox C 
and now called Little Leyfield and Os Meads au, together wit 
all the rights, members, and appurtenances thereunto belong- 
20g, fo deviſed to her as aforeſaid, and became ſeiſed thereoi te 
her and the heirs of her body, and had uſed and enjoyed by her 
iarmers and tenants, the laid way as an eaſement and appur. 
tenance belonging to the ſaid cloſes, formerly called the Mood 
Cloſe and Os Cloſe, and now called Little Leyfield and Or 
Tender, (to wil) at Weddington aforeſaid, in the counts 
aforefaid. And the ſaid Amicia being ſo ſciſed as atoreſaich 
and ſo uſing and enjoying the ſaid way, afterwards, (to wit) 
on the 19th day of September, in the year of our Lord 1709, 
at Teddington atorefaid, in the ſaid county aforeſaid, intel: 
married with one Gecrge Hemming, eſq. whereby the fad 
Ceorge and Amicia, in Tight of the {aid Amicia, became, and 
were, and ſtill are, ſciſed of and in the ſaid cloſes, fora] 
| Galle 
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alied the Wood Cloſe and Ox Cle, and now called Little 
Lyfeld and On Meadow, with all the rights, members, and 
purtenances thereunto belonging, to the faid George and 
inicia, and the heirs of the body of the ſaid Amicia, and had 
wed and enjoyed, by their farmers and tenants, the ſaid way as 
m caſement and appurtenance belonging to the ſame. And 
teinz ſo thereof ſeiſed, and fo uſing and enjoying the ſaid 
way as laſt aforeſaid, the faid George afterwards, and beſote 
tie faid times when, &c. (to wit) on the 1ſt day of January, 
ntheyear of our Lord 1796, demiſed the ſaid cloſes, formerlv 
alied the Mood Cloſe and Ox Cliſe, and now called Little 
L1feld and Ox Adeadow, with all the rights, members, and 
pu: tenances thereuito belonging, to one Thomas T homp/on 
e elder, who thereupnn entered into, and became, and ſtill 
b polleſſed of the ſaid clofes, formerly called the Wood Clfe 
and Ox Cloſe, and now called Little Leyfield and Ox Aeadoau, 
vgeher with all rights, members, and appurtenances, there- 
unto belonging, and held, uſed, and enjoyed the faid way as 
avrefaid, and being fo poſſeſſed thereof, the ſaid defendants, 
8 lervants of the ſaid Thomas Thomp/on the elder, and by 
tis command, at the ſeveral times when, &c. paſſed and re- 
nlled on foot, and with horſes, mares, geldings, carts and 
ver carriages, from the ſaid king's common highway, in the 
ad pariſh of . eddington, unto, into, through, over, and 
dong the faid cloſe in which, &c. to the ſaid cloles, formerly 


q called the Mood Cloſe and Ox Cloſe, and now called Little 


Lyfeld and Ox Meadow, and from thence back again by the 
ame way to the ſaid common highway, as occaſion re- 
quied, uſing the ſaid way as an eaſement and appurtenance 
bthe ſaid cloſes, formerly called the Wood Cliſe and Ox Cliſe, 
ind now called Little Leyfield and Ox Meadow, as it was 
awful for them to do for the cauſe aforeſaid. And this, &c. 
Wherefore, &c. General demurrer and joinder. be Blanc, 
der. was this day to have argued in ſupport of the demurrer. 
wut Williams, Serj. contra (being called upon by the Court, 
who inclined againſt the pſea in bar, to ſlate the grounds on 
wich he meant to defend it, and having fo done), EYRE, 
Ch. J. There can be no doubt that the word “ appurte- 
unces” may convey an exiſting right of way. But from 
de moment that the poſſeſſion of two cloſes is united in one 


gerſon, all ſubordinate rights and eaſements are exlinguiſhed. 


lie only point therefore that could poflibly be made in this 
dale is, that the ancient right which exiſted while the poſſeſ- 
len was diſtinct was merely ſuſpended, and may revive again. 
[Fir be ſtated, that a man and his anceſtors have been in poſ- 
kion ot two adjoining cloſes, and a preicription be then {et 
for a way over one to the other, that preſcription will be 
Vie de ſe.— It indeed the fields were let to different tenants, 


ind from time immemorial a cauſeway had been built over 
one 
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816 Mani. 
one field to the other; by which the tenants hai pa{f'4 ag 
re paſled, this in uſer and in fact would be a road, but har 
would be no right to a road in point of law, for no rg 
could exiſt in the owner independent of the fee-nimpie. {* 
an alienation of one of the cloſes was to take place, ane 

tlie allienee were afterwards allowed to uſe the cu ena, 
right might poſſibly grow out of ſuch uſer to him; i» 
that is not the caſe in this record; and, unleſs the claiin 
theſe defendants can be put iu fome legal form, it will nat 
avail them. Circumſtances thrown into the record, whic! 
night potlibly be ſufficient to ſupport an action on the caf:, 
will not neceſſarily be an anſwer to an action of treſpaſs, [ 
admitted, during the argument, that the word “ appufte- 
nances” would carry any eaſement or legal right. Upon 
that it was obſerved, that it the road in queſtion had been 
deſcribed in the deviſe it would have paſſed: and th: oh- 
ſervation was followed up by a queſtion, W hether the wen! 
“ appurtenances” would not carry any eaſement or tigt 
that would paſs by a particular deſcription? To which! 
anſwer, that its operation muſt be confined to an old evil ing 
right, and that if the right of way had paſſed in this initance, 
it muſt have paſſed as a new eaſement (1). Had the devite 
been, „with the way now uſed,” it would certainly hav? 
been a deviſe of the cloſe A. with an eaſement newly creat- 
ed. The word © appurtenances” in this will had nothing to 
operate upon, PER CGRIAM.— Judgment for the plaimtitt. 


* 
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The Mager and F the reddendum in an hoſpital renewed leaſe be“ ſo many 
Bre:bren of the © quarters of corn,“ it will be underſtood to mean legal 
Haufe or Hel- quarters, reckoning the buſhel at eight gallons, although tie 
Ages bene old leaſes before the ſtat. 22 and 23 Car. 2. c. 12. contained 
& Walden and the fame reddendum, and although till lately the leffees paid 
R. A. Neville, by compoſition, reckoning the buſhel at nine gallons, This 
e ane AY was an action for a breach of covenant, The declaratio! 
& Tir. Ret. 332. ſtated, that on the 10th day of October, 1793, the plaintilis 

in conſideration of the ſurrender by the defendants ot a iv 

mer leaſe, and of a competent ſum of money. leaſed certam 

premiles to the defendants for three lives (afterwards averred 


—— 


— 


(1) A way to a mill having been extinguiſhed by unity of poſſeſſon 
in 7. S. he died; whereupon partition was made between his daughter 
the mill and way were afligned to one, and the land to the other: _ 
that the way was revived : 7amen videtur, that it is a neW Way. Bro. A. 
Erxtinprifbment, pl. 15. 
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»be in exiſlence), yielding and paying yearly, &c, during 
25 he term, amongſt other things, unto the plaintiffs and their 
(cceſſors, maſters and brethren of the ſaid houſe or hoſp:tal, 
| g 10 their ſteward for the time being, within the brewliouſe 
of the hoſpital, „ in good and clean wheat, 40 quarters of 
| 20d meaſure, whereot 20 quarters ſhould be delivered yearly 
1 tefore the feaſt of Saint Michael the archangel, and the 
cher twenty quartets ſhould be delivered yearly at the 
iid hoſpital before the feaſt of the annunciation of the 
0 geſſed Virgin Mary, and three ſcore quarters of good 
ſe, kuley malt, well dried and clean winnowed, to be de- 
[ hered at the ſaid brewhouſe of Saint Croſs, &c. That 
he defendants entered upon and are till pollefled of the pre- 
mes. That at Lady-day, 1794, 20 quarters of cheat and 
. 32 quarters of malt were in arrear, but have not been yielded 
| bj the defendants to the plaintiffs. The detendants pleaded 
lut they yielded and paid the ſaid 20 quarters of wheat and 
ah jo quarters of barley malt according to their covenant, and 
< tercupon iſſue was joined. It was proved at the trial that 
* he matter and breihren of the ſaid hoſpital had granted leaſes 
ak the ſaid premiſes exactly in the ſame form and with the 
ne :me reſervation in the 43d of Eliz. 17. ch. 1. and the 17th 
we ud 22d of Ch. the 2d. and that leaſes thereof in the ſame 
8 nn, and with the ſame reſervation, had been uniformly 
to ganted by the maſter and brethren of the ſaid hoſpital for 
* e tine being from that time to the date of the preſent leaſe. 
As far back as any evidence went, the corn rent had never 
itn rendered in kind, but a compoſition always paid for it. 
lt was admitted that the defendants had paid the number of 
Iulels demanded according to the eight-gallon buthel, called 
lie Iinchefter buſhel. It was proved by James Randal, who 
: lad been 35 years ſteward of the hoſpital, and had for five 
1 er fix years attended his uncle, who had been the preceding 
5 teward 27 years, that during the period of his remembrance 
tie wheat and barley in lieu of malt were taken by compo- 
1 lion according to the market price at WYinchefter, and ac- 
US trding to the Vincboſter market meaſure z that the meaſure 
tat market at that time contained nine gallons and ſome- 
: tung over, but the market meaſores varied much, and were 
A dot the ſame at the different markets in the county, dffcrent 
| farmers uſing different meaſures. The jury found a verdict 
. for the plaintiffs, damages — , coſts 40 ſhillings, 
_ lube to the opinion of this Court, whether the plaintiffs 
we entitled to recover. THE QUESTION was, Whether the 
Gendants were bound to render the rent according to the 
08 Winchefter meaſure of eight gallons to the buſhel, or the cuſ- 
1 omary and greater meaſure of nine gallons? CURIA, The 
inge queſtion here is, What we are to conſider was the 
lt to be paid to the plaintiffs on a reſervation of ſo many 
Qutters of corn in a leaſe dated in the year 2793? We re- 
Vol. V. : 2 G main 
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main yet totally uninformed of the quantity of corn to be paid Wl «r 
under this leaſe, unleſs it he that which the defendants have in 
paid: the plaintiffs, however, are no! ſatisfied with that, and et 
they inſiſt on having the buſhels eftimated at nine gallons WM be 
A 


and \- mething over; what that “ ſomething over” is, is tog thi 
indefinite and uncertain. The caſe ſtates, that in fact the rent WM ha 

bas never been paid in kind, but by a compoſition, and in te 
making a compoſition there ſeems to have been no preciſe W kit 

: rule. Until lately it was even doubted by the pub ic whe. WM {cc 
ther they were bound by the 22 and 23 Cay. 2. c. 12. to ue el 

the meaſure mentioned in that act: when ihe caſe came be- on: 

| fore us, we were compelled to decide according to the pH- 

: tive directions of a clear and wile ſtatute, thovgh the farm- the 
* ers in different parts of the kingdom had uſed a different thi: 
meaſure. In this caſe we have no other rule to gute vs WM bo 

but the acts of parliament : theſe parties entered into hae [cf. 

fo lately as the year 1793; under that leaſe ſo many quaricrs WM to: 

of corn aye to be paid, and the law fays, that a quarter ſha! one 
contain ſo much. The parties having uſed theſe terms, we WM 2nd 

muſt take them to refer to the legal meaſure [and the act f ter: 
parliament ſays, that the buſhel ſhall contain eight g*li-ns, Wl that 

end no more, GROSE, J. ]: and as that quantity had been pad Sur 


by the defendants (conſtruing the leaſe according to the h that 

exiſting when the leaſe was made), the plaintiffs have no ver 

5 Tight of action. The caſe of Flecbiꝝ v. Cooke, ante, vol. I. p. 305, utc 
is ſtrong to this point, and decides the preſent. There tte ail 
queſtion aroſe on the meaning of the word buſhel ; according £x: 

to the contract proved, ſo many cuſtomary buthels were to at 

be delivered, which, the Court ſaid, did not prove a contract they 

for the delivery of ſo many buſhels, - becauſe, when a word ay 

is uſed having a legal meaning, it muſt be underſtood to bel And 

uſed in its legal acceptation.—Poſtea to the defendants. rect 

Noble d. Dur) A cuftom that eveiy pound of butter ſold in a particul- WW 2%. | 

ee al. Ea. Ter. market town ſhall weigh 18 ounces is bad, —T his was av un 
5075. Nel. . action of treſpaſs for taking die plaintiff's butter : the de. the 
fendants, in their plea, after rating that. Southampton was vl Ve's 
corporation by preſcription, and that they annually held a non, 
cont-lcet, or view of trankpledge, at which a jury is ſwom ?ppe 
and continues in office till the next court; juſtified, as ſom] it wv: 


of the jury, taking the butter under the following cuſtom I but 
« That every pound of butter expoſcd to ſale in the (214M ficial 
markets of the ſaid town, within the ſaid town, ſhould be conc 
„ and ought to be, of the weight of 18 ounces ;” alleging they 
that the butter in queſtion weighed more than 16 but lei ment 


than 18 ounces to the pound, To this plea chere was à geg 

neral demurrer and joinder. PER CURIAM. In deciding 

this queſtion, we wiſh not to be underſtood to ſay, that 4 
cuſtom may not prevail that butter (hall be fold in Jumps, o 

rards, containing any given number of ounces : but the que 

ton now betore the Court is, Whether a cuſtom in 88 

| amp 
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aid WM «n7ton, that a pound (ball contain 18 ounces, can be ſupported 
ave in hw. To ſay that it can, would be to violate all the rules 
and el language, as long as the acts of parliament which have 
ons been cited are to regulate this ſubject. This has engaged 
to. Ml tie attention of the legiſlature for tive centuries, and the 

[ent bave thought it of the utmoſt importance that there ſhould 
135 te one ſtandard of weights and meaſures hroughout the 
ciſe WM kingdom. But it is ſaid, that there is no objection on the 


he. WM ſcore of reaſon and convenience why this rule ſhould not be 
ue WM relaxed in a particular town; becauſe, when the exception is 
be- once eſtabliſhed, the inhabitants of that rown will 1quare their 
{WJ oions accordingly. But it is material to conſider whether 
m- thc exception to the rule will be confined to butter only: if 
rent WI this cuſtom can be eſtabliſhed, it may alſo be extended to 


hops in Kent, or to any other commodity in any other part 
of the kingdom; and thus the greateſt confuſion will be in- 
troduced on a ſubject that ought to be particularly plain. So 


and thus foreign merchants would never knovs on what 
terms they were treating, It might be as well contended 
that a cuſtom could prevail in a particular place, that a leſs 
number of days than ſeven ſhould conſtitute a week; or 


te of H. 7. applied univerſally, the old cuſtoms ſhould pre- 
nail till the weights and meaſures were ſent down from the 
Exchequer, which was directed to be done by that act; and 
that the plaintiff ſhould have replied, tha! in point of fact 
ey were ſent to Southampton. But the legiſlature did not 
hy that, till that was done, the old cultom- ſhould prevail. 
ind we cannot ſuppoſe that that which the legiſlature di- 
rected was not done. The ſtatute of 13 and 14 Car. 2. c. 
26. takes it for granted that a pound ſhould conſiſt of 16 
ounces, and that the weights and meaſures had been feat to 
tle different parts of the kingdom. There are two kinds of 


as 4 Veghts; one containing 12 ounces of a certain denomina- 
d aß bon, the other 16 ounces of another denomination ; and it 
oui ?ppears that butter has always been fold by the latter. Then 


it was ſaid that cuſtoms may prevail againſt common law: 
but they are ſuch conſuetudines as are reaſonable and bene- 
fcial; but this is the reverſe of both; for all mankind have 
concurred in agreeing, that for their mutual convenience 


ment for the plaintiff. 


Wills. 


one meaſure might prevail at Pood, another at Dartmouth, &c, . 


that a leſs ſpace of ground than an acre ſhould be called an 
cre, It was then objected, that, even ſuppoſing that the ſta. 


bey thould be regulated by one uniform ſtandaid. Judg- 


aware no mu” ct a. 
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0 Laſt II ills and Teftaments. 
- Wright, ov dim, VOID deed of covenant to ſtand ſeiſed to uſes, being , 
Williant Clymer unſealed, ſhall not operate as a bill, nor av a revocation | 
- gg et al. of a former will.—This was an ejectment for certain copy. 


2 Geo. 3 B R. hold lands within the manor of Barnet, in the county «& | 
3 Bur. 1244. Surrey; in which manor there is a cuſtom of Borough-Englilb. | 
7 N The leſſor of the plaintiff, William Clymer, made out his ute 
* under a regular and undiſputed will of his grandfather, 7c» | 
Clymer, dated 17th Februa'y, 1743, and executed in the pre- 
ſence of three witneſſes, diſpoſing of his freehold, as welas 
of this copyhold eſtate to the leſſor of the plaintiff in fee; e 
teſtator, John Clymer, having previouſly ſurrendered the copy- } 
hold to the uſe of his will. The title of the defendants (:vlio } 
were purchaſers under another William Clymer ſecond and 
youngeſt ſon of John, and uncle to William, the leſſor of the | 
plaintiff) depended upon another ſubſequent will (or inſtru- 
ment which they called a will) made by the faid 75h, us 
they alleged, on the 20th of September, 1745: which they | 
contended was at leaſt a revocation of his former will in 1743. 
And if it be only a revocation of the former will, then Villian, 
the youngeſt ſon of hn, muſt inherit as heir in Boroug*- | 
Engliſh. This will or inſtrument of 1745 (which au 11:1 BM \V 


wnder ſeal) was all written by one William Hedlicott, who Wl |: 
was ſon-in-lad to the ſa id Fohn Clymer (having married his 
only daughter, Amey). It was alſo indorſed on the back, in Wl | 
the ſame hand-writing of the ſaid William Medlicott, in wn 
theſe words: “ The covenant and agreement of % C. . 
& mer: and it was witneſſed by the fame M illiam Medlict \ 
and one Elizabeth Mitchell. The body of it was in thele } "a 
words : © Know all men by theſe preſents, 'T hat I J 115 
Clymer, of Barnes, in the county of Surrey, gent. have . Tn 
&« this day covenanted and agreed, in the manner and form Wl _ 
« following, that is to ſay; for natural love and affection 8 
« which 1 have and bear to my ſon and daughter and grand- . . 
4 ſon, hereinatter named, I do make, conſtitute, and appoint | ts . 
the ſeveral eſtates and ſums of money following, after the ay 
« deccale of mytelf and Amey my wife, to come to and be 5 
« given to them. But, firſt of all, my eſtate called Barr een 
« and ZY7pton, to my wife for her life; and after lier deceaſe al Hu 
e that eighteen pounds a-year, to my fon, William Cl;mer, | thi 
&« for his life; and after his deceaſe, to William Clymer, in) vm 
« grandſon. And as to all thoſe copyhold meſſuages, lands, Wl 1 
and tenement, at Barnes, in the county of Syrrey (winch = 


1 
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« is the eſtate in queſtion), to my daughter, Amey, the wife 
« of William Medlicott, her heirs and afligns, for ever; to 
take and hold the ſame after the immediate death of my- 
« ſelf and ſaid wife, and not before. Dated 2oth Septem- 
„ber, 1745, John Clymer. Witneſs, Elizabeth Mitchell — 
« Pilliam Medlicott. It happened, in fact, that this Amey 
Medlicatt, daughter of Jahn Clymer and wife of this William 
Medlicott, died before her father The following is a ſhort 
pedigree of the family, and the particular times of their re- 
pective deaths: 


Old JohN CLY AER, the teſtator 
ſeiſed in fee, died in April, 1746. Jobn Clymer, died in 
He had iſſue, by his wife Amey, [] his life-time, viz. 7th 
two ſons and one daughter. | February, 1745» 


Jon CLYMER, WILLIAM CLYMER, AMEY 8 
eldeſt ſon, died in ſecond ſon, died a Wi- married Villium 
his father's life- dower, without iſſue, Miedlicott, ſhedied 


bme, leaving iſ- in her father's life- 
ſoe a ſon and a | time, viz, in Jan. 
daughter. 2 1745, without iſ- 


88 * 


William CLYMER, AME 1 
«for of the plaintiff. died an infant. 


Upon the death of old John Clymer, in 1746, his ſecond: 
lon, William Clymer, was admitted to this copyhold eſtate 
(tte premiſes in queſtion), as heir in Borough-Engliſh che 
adove-mentioned will of old 7chn Clymer, in 1743, being 
en unknown to every body, except the above-named, Wil- 
an Medlicott, who had it in his poſſeſſion, but ſecreted it, 
This William, youngeſt ſon of John, enjoyed the eſtate until 
1751; and afterwards alienated it to one Mitchell, who was 
admitted in 1751; and afterwards fold it to one Penley. Pen- 
nas admitted, and afterwards fold part of it to Zitler, 
one of the preſent defendants, who was admitted to that 
par: : the other part deſcended to Penley's heir, who was ad- 
mitted thereto, and then ſold it to Pelham, another of the pre- 
ent detendants, who was alſo admitted in due manner. 
e e time of all theſe tranſactions, the leſſor of the 
plaintiff was at firſt a minor, then at ſea, always poor, and 


remained ignorant of the will in 1743, till the death of it. 
iam Medlicott, who produced'it when dying, and directed it 
(v be delivered to theꝰleſſor of the plaintifl. William Medli- 
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cott died in May, 1747. He had the cuſtody of both will 
till a few. weeks before his death. The latter will was found! 
amonglit his papers. The former was delivered by the fad 


William Medlicatt to one Fdwards, about three weeks before | 


his death: and it was, about three months after, delivered to 


William Clymer, the leflor of the plaintiff, who was then | 


about two years under age, but proved it in 1751. After 
this diſcovery, the leſſor of the plaintiff did not bring this | 
ejectment, till after an acquieſcence of 14 or 15 years from 
his uncle's firſt admiſſion to it upon old F2hr's death; or at } 
leaſt without the nephew's ſetting up any claim within that $ 
& which his uncle Villiam, or the purcliaſers | 
under him, had been in quiet poſſeſhon. At the trial, the 
leſſor of the plaintiff produced and proved the will of 1743; } 


time; durin 


under which he was the deviſee of this eſtate in fee. To 


ſaid William Medlicott, who was one of the ſubſcribing wit- | 
neſſes to the will or inſtrument of 1745: which Mary Vir | 
ſwore, «© That whilſt ſhe was attending her ſaid brother, | 
& William Medlirott, in his laſt illneſs, and about three weeks fl 
& before his death, he pulled out of his boſom the will of F 
4 1743, and faid, It was the true will of John Clynr;' | 
cc and then delivered it to her, with directions to deliver i 
& over to William Clymer, the leffor of the plaintiff, or to | 
« Mr. Faulkner.” And the added. That one Edawari $ 
vas preſent at the time.” This Edwards (who had been 
already called on the part of the defendants, to prove tie 
hand- v :iting of Elizabeth Mitchell, one of the witneſſes o 
the will »r inſtrument of 1745), on being croſs. examined 


on the part of the plaintiff, confirmed Mary Victor's evidence 
«© That AWedlicott did pull the will of 1743 out of his boſom, N 
and gave it to her with ſuch direclions as ſhe had dr oed.“ 
Upon Mary Victor's croſs-examination by the counte! for 
the defendants, the not only perſiſted in what the had betore fl 
dep-icd, but alſo added, that at the ſame time that Ja i 
Hiedlicott produced the will of 1743, as the true wil: of old þ 
Fehn Clymer, he acknowlelged and declared to her“ That 
& the faid will or inſtrument of 1745 was forged by him 
« ſelf.” No objection, was made to this evidence, by tie 
counſel for the defendants, at the trial. The judge and jus 
(a ſpecial one) peruſed aud examined the two joftruments ; 
a 


encounter this evidence, the defendants produced this will or | 
inſtrument of 1745; and both the witneſſes to it { £1129 th | 
Mitchell and William Miedlicott being dead, they proved then 
hand-writngs, and alſo the hand-writing of old n C 
mer, in the common and ordinary form. Whereupon the 
plaintiff *'s counſel inſiſted, that this will or inſtrument was, 
in the firſt place, an abſolute forgery ; and, in the next placg, 
that, in point of law, it could not operate as a revocation of | 


the will in 1743. And they called Mary Yor, ſiſter to the 


Wills. 
of 1743 and 1745, and their different ſignatures ; and took 


notice of the ci cumſtances of the latter being all of the hand. 
writing of this William Medlicott himielf, and diſpoſing of a 
fee to Hedlicott's own wife: and, upon the whole, they were 
all of opinion, “ That it was a forgery.” And the judge 
lireted the jury to find for the plaintiff, which they did. 
AFTERWARDS Mr, N:zton moved, on behalf of the defend- 
ante for a new trial, upon the foot of a miſdirection by the 
jedge who tried the cauſe, upon a point of evidence: and a 
le was made to ſhew cauſe why the verdict ſhould not be 
ſet aſide, and a new trial gramed. The objection was to the 
zamifſion of this evidence, as being only hear-lay evidence. 
For what Medlicott ſaid ought not to be admitted or re- 
rarded ; as it was not ſaid upon oath, nor was there any op- 
po:tunity of croſs-examining him. The caſs underwent a 
full diſcuſſion. And PER Lord MansFiELD, Ch. J. (the 
other ju.lges concurring). There is no doubt as to the will 
of 1743, which is the plaintiff's ute, The only anſwer to it, 
which the defendants now allege, is, “ That the inſtrument 
of 1745 has revoked it.” Aud they do not ſuggeſt that they 
can give any new e-idence in ſupport of that inſtrument or 
the point of revocation. The jury have found or the plain- 
tif, conſequently, «That the will of 1743 was at revoked,” 
Lord Chief Juitice Wille is faiisfied with the verd ct. This 
mation, therefore, and the argument in ſupport of it, as there 
is no pretence that the defendants can mend their caſe upon a 
ne c trial, i» in the nature of an appeal from his opinion. 
There ate three grounds, any one of which, if mate out, is 
ſhcient to ſupport this verdict : If che inſtrument of 1745 
was forged; it it was obtained by fraud and impoſition, 
tough not forged; or, though duly and fairly executed, if it 
de no revocation. As to the firſt ground. the defendants 
complain, that the Chief Juſtice miſdirected the jury, by 
leaving to them as evidence the declaration of Medlicott, That 
he forged it.” ANS ER. It came out upon their own exa- 
mination; they made no objection to it at the trial; and it 
certainly was a circumſtance proper for the jury to conſi- 
cer, The competence of evidence depe ds upon the cir- 
cumſtances under which it is given. 1 he will of 1743 is 
let up after fifteen years, It wis neceſſary to ſhew h Wit 
was ſecreted, and how diſcoverech the declaration of Medli- 
alt in his Uiſt illnets, when he produced and delivered it tor 
de uſe of the plaintiff, is allowed to be competent and ma- 
terial evidence. The in rument of 1745 was equally in his 
cuſtody and ſecreted. Tue account he g ve of it in his laſt 
moments is equally proper. Even though it nad been upon 
an examination by the plaintiff (eſpecially as it was all rite 
len and witueſſed by him, and gave the premiſes in queſtion 
to his wife), as the account was a confeſſion of great iniquity, 
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and as he could be under no temptation to ſay it, but to do 
juſtice and eaſe his conſcience ; J am of opinion * The evi. 
« dence was proper to be left to the jury.“ But independen $ 
of this declaration, forgery or fraud was apparent. Medlicot: 
appears to have been a bad man. It is all written by him, 
and gives the fee to his wife, in prejudice of Fohn Clymer's 
male iſſue. It is worded as an irrevocable ſettlement, with- | 


* 


out cauſe or conſideration. Medlicott never dared to pro- 


duce it, and choſe rather to conceal the will of 1743, that the 
younger ſon, might be admiited and poſſeſs the premiſes. 


But, laſtly, This paper is no revocation. It is no will; and! 


therefore cannot direct the uſes of the ſurrender. It is no 
conveyance. It is no agreement with any body. It does 


not purport having been delivered to or for the uſe of any 
body. There is no proof that it was out of the cuſtody ot } 
John Clymer, before his death. It ought not to have been 


out or his cuſtody ; becauſe it is voluntary ard without any 


conſideration. He could not have been obliged to perform | 


it. Then it amounts to no more than his bare ſaying, 8 
« That he intended to make a will or ſurrender to the ule Y 


& of his daughter, in fee; and did neither. An intention to 


revoke by a future act which a man cannot be compelled to per- 


form, ts no revocation till the act is done, All the cates we fo: | 


and the reaſon is evident. It is to no purpoſe to grant a 


new trial; becauſe J am fatished that the verdict is, in 


every light, apree:ble to the true juſtice of the caſe. Wus } 


it a meaſuring caſt, or if the defendant had been ſurpriſed by 


the plaintiff's title, I ſhould have thought otherwite. The F 
defendants are purchaſers from the heir of a copyholder duly | 
admitted. There has been a poſſeſhon above fifteen years. I 
The title ſet up by the plaintiff is a will concealed. But, be 
theſe favourable circumſtances as they may, the trial had F 
is ſatisfactory beyond a doubt; and the defendants cannot 
mend their caſe. Therefore it would be vain and vexativus W 


to grant a new trial, PER Cus.—Rule diſcharged. 


Re a> TH A will ofa joint tenant is not good, though the jointure 15 | 
Neale and his ſevered before his death.—A joint tenant makes his will ot 
wife Roberts, lands, duly atteſted, and deviſes his part of the eſtate held in 


Tr. Ter. >. . X ? 
4 Geo. 3. BR. jointure with his ſitter, to one Fane Gilbert; and then, by 


2 
- OJ 


3 Burr. 1458. leaſe and feleaſe to A. B. to the uſe of himſelf in fee, tevers | 


Hlact. Rah. 476. the joint tenancy, and dies without revoking or repriblithing Y 
his will. The queſtion, ſtated on a caſe reſerved on the | 
trial, was, Whether any thing paſſed to Jane Gilbert by this | 


will? Amp THE Court, conſiſting of Lord MANSFIELD, 


Mr. Juitice WiLMoT, and Mr, Juſtice YaTEs (for Mr. 
Juſtice Deniſon was abſent), were clearly and unanimouſly of ; 
opinion, after full argument, that a will made by a joint tenant g 


during the continuance of the jointure, 1s not a good will (even 


as to his ſhare of the eſtate), under the ſtatutes of wills in 32 
Es | all 


Wills. 


ind 34 H. 8. notwithſtanding a ſubſequent ſeverance of the 
jointure by a partition made after the ume of making the will, 
and before his death, unleſs there be a republication of it, after 
the partition: and they obſerved, that the deviſur has expreſsly 
&ſcribed this bequelt as a right, * which he had in the eſtate 
„ jointly with his fiſter.” They all thought that this would 
have been a pretty plain caſe, if it had ſtood merely on the 
iatuce of 32 H. 8. which enaQts, “ That every perſon ha. 
„ing any manors, lands, or tenements holden in ſocage, &c. 
„hall have power to give ind deviſe, &c.” And conſe- 
quently there was no neceſſity of the latter act of 34 and 3 
H. 8. to explain the former. But this latter explanator — 
clears the matter of all doubt. It profeſſes to be made on 
purpoſe to remove all doubts about the expoſition of it, and 
o declare and explain its meaning; part of which declara- 
on and explanation is this, & That all and ſingular perſon 
and perſons having a ſole el ate or intereſt in fee-Himple, 
* gr ſeiſed in fee- ſimple in coparcenary, or in common in 
4 fee-flmple, &c. &c. ſhall have power to deviſe, &c.“ it is 
rery clear, upon this ſtatute, that che deviſor mult have the 
late at the time of making his will: he cannot deviſe what 
le had not in him at the time ot deviſing. Lord MaANs- 
FIELD ſaid, that by the feudal law there could be no devife 
land, as conſtituting an heir: but a deviſe of lind was con- 
idered as a limitation of a deviſor's eſtate by a revocable 
act; and upon the cuſtom, and independently of the ſtatute, 
man could not limit an eſtate which he had not. And Mr. 
luſtice Yates obſerved, that the manner of pleading a deviſe 
of lands ſhewed that the devilor inult be ſeiſed of them at the 
ime of making the deviſe : for the form of ſuch pleading is, 
That the teſtator was ſeiſed, &c. ard being ſo ſeiſed, made 
" his will, and thereby deviſed ſo and ſo.” The queſtion 
tierefore was, «„ Whether Richard Gilbert had a devitable 
eſtate in theſe premiſes at the time when he made his will.“ 
and they were unanimous, That he had not:“ for it © was 
" only a joint eſtate :'? which is not deviſable. They all 
were clear, „ That a joint tenant cannot make a will of what 
*he holds in jointure.” And Lord MANSFIELD held, 
„ That ſuch a will would be void, both at common law and 
upon the ſtatute.“ If it could operate at all, he ſaid, it 
mult operate as a ſeverance of the jointure; for it could 
nt operate otherwiſe, But it cannot operate in that man- 
er; becauſe a ſeverance of jointure cannot be effected 
that method. A feoffinent to uſes (which the ſtatute 
means when it ſpeaks of an act executed in the perſon's 
lle ime) would have ſevered the jointure: but a will gan- 
wt have that effect. Where it took place by particular 
Ultoms, it was in the nature of a revocable appointment 
or linitation of the land cauſa mortis; and not like the 


Roman 
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Roman teſtament, as a conſtitution of the heir. Tete. 
fore, before the ſtatute, a man by cuſtom could only deviſe | 
lands which he was then ſeiſed of, Mr. Juſtice WII wor Þ 
ſaid, that the time of making the will was the material | 
time, in this caſey as well with regard to the quality of the 


eſtate, as to the perſonal ability of the teſtator : for by the 


expreſs words of the ſtatute of 34 and 35 H. 8. he muſt have | 
the eſtate, in order to be capable of deviſing it: and the þ 
word, © Having“ is a reaſon why an after-purchaſ.d eſtare | 
ſhould not paſs. Now this man, who only held in jointure | 
at the time when he made his will, had not a deviſable eftatr, | 
when he made the deviſe; which it was neceſſary that he | 
ſhould have had, at the time of deviſing, in order to make } 


the deviſe good. As to the paſſage cited by Perkins, 96 |, 


title Deviſes, ſection 500 (1), they were extremely well | 


ſatisfied that it could not be true, in the ſenſe in wich it 


was wiſhed to be underſtood, namely, “ That if a joint | 


« tenant, who holds deviſable land jointly with other per- 
« ſons, makes a deviſe of ſuch land, and attcrwairds happens 


&© toſurvive all his joint companions, then ſuch before-ude 8 
1 3 


% devile. ſhall thereby become a good one (though it was 
„ confeſſedly a bad one before this event), without being 
& renewed or republiſhed, or any other confirmatory act.“ 


The books do not warrant any ſuch concluſion; nor is there 


any foundation for ſupporting ſuch a propoſition. And {as 
Lord MANSFIELD obſerved) it would be abſurd upon the 
face of it, to ſuppoſe that ſuch a deviſe could be good fur the 


whole of the eſtate. And both his lordihip and Mr. Juſtice | 


Wilmot remarked, that what Perkins ſays, relates to cuſtom- 
ary deviſes only, and not to deviſes under the ſtatute: fo that 
it has ſtill the leſs weight upon the preſent occaſion. [Sir 
_ Burrows has alſo added the following obſervations : 

t ſeems to me, that Perkins meant no more than this, that 


a joint tenant who continues till the day of his death to hold | 
jointly with one or more other perſon or perſons, cati0t 


| 


deviſe : but if he ſurvives all his companions, he then aud 
thereby becomes capable of deviſing. And 1 apprenend | 
that he only cites Littleton an! old Natura Brevium in o1der | 


— — 


— 


(1) Perkins ſays, „that a deviſe, by a joint tenant, of land de. 
© vilable which he hold, in fee on the day of his death juintly with 3 


« ſtranger, is not good; and the law 1s: the ſame with regard to an uſe | 


in jointure, &c. But if ſuch deviſor ſurvives all his joint- compa31ons, 
« then ſuch deviſe is good; as it is well ſhewn by my Lord Z:!ietn, in 


« his 3d*book in the chapter of joint-tenants, folio 58, avd elſo in NatinG | 
« Brevinm, with the additions upon the writ of ex grav: querela, S 


« where there are ſeveral good cafes concerning deviſes put and ſhe wn, 


« Kc.“ Perkins is clearly of opinion himſelf, and he deduces it alſo ftiom F 
Litt!zton, * That if a joint-tenant makes his will, and afterwards ſur- | 


* vives his companions, then ſuch deyiſe is good.” 
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| 
eo prove “ That a deviſe by a joint-tenant is void ;“ and | 
at he conſiders the latter part of his affertion as a plain : 4 
or fl conſequence of the former, and obvioutily clear without any | 
al 4 proof. ] | | = 
he if a teſtator is in a ſtate of inſenſibility when his will is Right, leſſee of | 
ic i iicfted, the will is not duly executed according to the mean- une Pts Price [| 
We ng of the ſtatute of frauds, although he be corporally pre- Ow | 
e ent — Upon an ejectment, tried at the laſt affizes for the 20 Geo. 3. BR. [| 
«'v Wi county- of G/aucefter, a ſpecial cafe was reſerved, which f Perg. 241. 1 
e fared the following facts: On the 5th of December, 1777, = 
it, | one Bridges was 1ent for, to make the will of one Hatt | 
„% (under which the defendants claimed), and received | 10 
ak his directions accordingly. It was preparcd n five ſheets, 1 
b. and a ſeal affixed to the laſt; and alſo the form of the atteſt- {+ 
on written upon it. The will was chen read over to the ' | 
B HM tfator in the preſence of the three witneſſes who afterwards | 
Nt 1 {ubſcribed it {one of whom was Bridges), ind he ſet his 1 
er- mark to the two firſt ſheets in their preſence, and attempted to 
ine the chird, bur, being unable from the weakneſs of 1 
de f his hand, he ſaid, can't do it, but it is my will.“ After i! | 
> this, the three witneſſes went away, being defired to come | 
nm gin. On the day following, Bridges, in the preſence of | | 
6 two other perſons, not being the two other ſubſcribing wit⸗ | 
ere nefſes, ſaid to the teſtator, „ Will you ſign your will?“? 14 
(25 he {aid he would, and again attempted to ſign the two re- * 
BY naining ſheets, but was not able. Ihe. Bridges went away | | 
the and returned the next day with the two other ſublcribing | | 
1 witneſſes, when the teſtator being in a ſt:te of inſenſibility, 1 
_ Bridges proceeded to write the form of an atteſta ion on the | a 
” [cond ſheet, and he and the two other witneſſes put their 14 
q: names to it, in the room where the teſtator jay. He died i 
. to days atterwards,— THE QUESTION Was, Whether this F | 
010 will was duly executed for paſſing lands, according to the 


ſtatute of frauds? The leſſor of the plaintiff was the heir ö | 
thw, The words of the ſtatute are, That the will ſhall 00 

be ſigned by the deviſor, or by ſome other perſon in his 
* preſence, and by his expreſs directions, and ſhall be at- ; || 
"teſted and ſubſcribed in the preſence of the ſaid deviſor, f { 
* by three or four credible witneſſes (1).” Lord Mans- | | 
FIELD, Ch. J. The teſtator when he ſigned the two firſt | | 


de- : ; 4 
be” ſheets had an intention of ſigning the others, but was notable ; | $44 
uſe lie therefore did not mean the iignatuie of the two firſt, as the 


mature of the whole will: there never was a ſignature as 
& the whole will. The Court to be ſure would lcan in ſup- 
pre of a fair will, and not defeat it for a flip in hm, where [i 
the meaning of the ſtatute had been complied with. It was 


— 


(1) 29 Car. 2. c. 3. §. 5. 
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vpon that principle that Shives v. Glaſſeach, 2 Call. 688, | 
Carth. 81. and other caſes of that ſort were decided; but 


that is not a meaſuring caſt, where there is room for pre- 
ſumption : all the witneſſes knew, at the time of the atteſta- 
tion, that the teſtator was inſenſible. He was a log, and to. 
tally ablent to all mental purpoſes : it was no ſudden delirium, 
or ſuſpenſion of the underſtanding ; in ſuch a cafe perhaps 
the Court would * hold of a very flight preſumption, 


Another thing it is uſual in precedents of wills to ſay, that | 
the witneſſes ſubſcribed at the requeſt of the teſtator ; that, 


indeed, is not expreſsly required by the ſtatute, but the prac- 


tice ſhews the general underſtanding, and the nature of the 


thing implies a requeſt. WiLLEs, J. and ASHHURST, |, 
of the ſame opinion. BULLER, J. allo concurred, and aid 
the atteſtation in the teſtator's preſence is as eſſential as his 


ſignature, and all muſt be done while he is in a capacity to 


Srone v. Forſyth, 
Tu. Ter. 

7 Geo. 3. F. R. 
2 Laug . 707. 


diſpoſe of his property. Shires v. Glaſſeack was determined 


ſoon after the ſtatute paſſed, when the reaſon and meaning of | 


the clauſe in queſtion were exactly known. Here the trunk 


remained, but the man was gone ; he could not know wae- } 


ther the will that he had begun to ſign was that which the 
witneſſes atteſted. He was dead to all purpoſes or pot: 


of conveying his property. As to the ſigning of the teſia- } 


tor, it has never been and cannot be diſpenſed with. Tr 
Courts have only had occaſion to decide in different cafes, 
what ſhall be a ſigning within the true meaning of the fta- 
tute (1).—Pgſtea to the plaintiff. 

The will of a feme covert, authorized by a power in her 
marriage ſettlement, cannot be given in evidence, to {hew a 
title to perfonal property, till it has been proved in the ecclc= 
faſtical court; for it has been ſettled, that, before you can 


—— — 


—— - 
—— — — — — — _ 


(1) It is univerſally underſtood to be the meaning of the Rarure that 
« the teſtator muft ſign in the prefence of the ſubſcribing witnelſes,' 
yet there is no expreſs provifion for that purpoſe 'n ſect. 5. deſcribing 
the ſolemnities which are to attend the execution. And ſce Crayon V, 
A:4/nfon, Canc. 1752, where Lord HARDWICKE determined, that 3 15 


not neceſſary in the cale of a will that rhe tetiator ſhall ſign in the | 
. . . — . . } * 55 

eee of the witneſſes, and that it is ſufficient if he acknowledge s 

1 and-writing to them all, though at different times, 2 Fer. 454. des 


allo 3 Mod. 218. and Lee v. Lib, 1 Show. 68, 69, and Storghouſe . 
Futiun, Canc. E. 1134, where the fame was determined by Sir 5 


ph Fetyll, 3 Pere Wms, 252. and in Ellis v. Sub, Catice II. and } 
M. 27 Geo. 2. Lord HARDwWiICK+, aſſiſted by WIILUESs, Ch J. and! 
STRANGE, Maſter of the Rolls, decided that a will, atteſted by three 
witneſſes, in the preſence of the teftater, ard acknowledged by him in 


_ rheir prefence to have been ſigned and ſealed by him, but not ſigne d at 


their preſence, was 2 good revecation of a former will under f. 6- 


Ir is alſo as univerſally underſtood that an expreſs written revocatrn 
mult ve executed with the ſame ſolemritics as an original will; but in the 
clauſe ſ. 6. relative to ſuch revocations the ſubſcription of the witnelies 18 | 
not directed, while on the other hand the ſigning by tac teftator in thelt | 
preſence, is in ſuch caſe expieſsly preſcribes. = 
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dome into Chancery, on a title to perſonal property, undet 
the will of a feme covert, to whom the power of making a 
vill is reſerved, ſuch will muſt be proved at the Commons; 
an! that the ſame rule muſt prevail in a court of law: that 
it the eccleſiaſtical court will not grant probate, the proper 
courie is to appeal ro the delegates (1). : 
An indictment for forging a paper writing, purporting to The King, v. 
be the will of A. B. is good. The priſoners were convicted 1 
on an indictment for forging © a certain paper writing, pur Mic, Ter. = 
porting to be the laſt will and teſtament of Sir Andrew Chad- 12 Geo. 3. C. B. 
wick, knight, deceaſed. And it was moved in arreſt of 2 Black. Rep. 790. 
judgment that the ind. ctment ſhould have charged the priſon- 
es with forging the laſt will, &c. and not a paper writing 
purporting to be the will, &c. but the judges unanimouſly | 
reed that the indictment was perfectly right, and over- ruled 
de cxceptions. „„ 
It was held by Lord Mansfield, Chief Juſtice, et tot. Cur. Eovegrowe v 
on 4 motion for a mandamus to the judge of the eccletiaſtical * 
court, to grant probate of a will to A. B. That lis pen- 9 Geo. 3. B. R. 
2; was ſufficient cauſe to diſcharge the rule, and accord- 1H Rep. 665. 
"ly the rule for a mandamus was diſcharged. 


The effect of a laſt Will and Teſtament. 


FRe# as to the real eftate.] A will which deviſes an ad- Bennet College. 


iowſon to a college in the univerſuy is good; the exception re Wh 
In the ſtatute of wills reſpecting corporations, being re- and Gs 
pealed pro tanto by the ſtatute of charitable uſes.—in quare Calvert, widow, 
mpedit for the church of Lambourn in Eſſeæ, the plaintiffs Tos. 2 
declared upon the ſeiſin of Thomas Toke, D. D. Who on 2 x; A 1208 
he 7th of December, 1719, by will deviſed the advosſon | 

to one Jahn Toke for fifty years from his, the teſtator's, 

ixeeaſe, which happened on the 2d of April, 1721, and after 

lie expiration of that term, to the maſter and fellows of 

tie ſaid college and their ſucceſſors for ever. The principal 

jection was, that the college could not take any legal 

late by this deviſe z3 becauſe all deviſes to corporations are 

txcepted out of the ſtatute of wills, 34 and 35 Hen. 8. 

„5, The Court held it to be very clear, that a deviſe to a 

colege is good, by way of charitable uſe, and that not 

mereſy in equity, by way of appointment of uſes, but alſo 

hw, For that the ſtatute of 43 Eliz. c. 4. was pro tanto a 


RR 


— 


01 Vide Roſt v. Ever, Canc. 1744. 3 At. 156, 160, 162. Jenkins v. 
date bee, B. R. M. 31 Geo. 2. 1 Bur. 431. According to which 
ales ind allo Taylr v. Rains, 7 Mad. 147. the regular courſe, in cates 
de this, ie, for the ſpiritual court not to give probate of the will, but 
nmiſtrztion with the will, as a teſtamentaty paper, annexed. 
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repeal of the exception in the ſtatute of 34 and 35 Hr s, | 

c. 5. and therefore any deviſe to a college in either of the | 

univerſities is good, and will convey to them a legal title,— } 

| Judgment for the plaintiff” | 
Doe er dim. Pate, What general words will paſs copyhold as well as free. | 
ORG hold lands. — William Davy, by his will, dated April, 1767, Þ 
: « Sad 5; B R. and atteſted by three witneſſes, «fter ſeveral general and ſpe. | 
2 Doug. 716. Cific deviſe aud legacies, made the following reſiduary deviſe; | 
And, as to all the reſt and reſidue of my eſtate, of what | 

nature, kind, or quality ſoever, I give and bequeath the fame | 
unto my brother William Pate, his heirs, executors, and ad- 


— — 1 am nn,, 1 


miniſtrators, according to the nature of the reſpective eſta es“. 
On the fetch of May, 1768, the teſtator purchaſed, and | h 
was admitted to, a copyvhoid eſtate, in fee, at Hamp/:a,, e 
and, at the fame court, furrendered it to ſuch uſes as he WM ; 
ſhould, by his laſt will in writing, limit and appoint. Ou 
the 18th of November, 1769, he made a codicil, atteſted 1 
by three witneſſes, reciting, that he had made his will in WM { 
1767, by which he had deviſed certain fee-farm rents, and | th 
now, by this codicil, he gave thoſe rents to Mrs. Davy, for | a1 
the term of her natural life, and gave her the houſe at Hamp- | te 
fiead for life, &c. and ſome other ſpecific legacies, and then WM ar 
followed this cl:uſe : * And I do ratify and confirm all and tu 
« every the gifts, deviſes, and bequeſts, contained in my 
ce ſaid will, except what I have hereby altered; and I do de | 6 
« {ire that the preſent writing may be annexed to, accepted, WI * 
& and taken as a codicil to my faid will, to all intents aud tic 
« purpoſes.” At the time when the will was made, he had c- 
no copyhold lands. The queſtion was, if thoſe acquired fi 
after wards paſſed by the will. The Court held that they } hn 
did; that the words in the will were ſufficient to pals copy- | his 
hold property, and that the effect of the codicil was to obe- cod 
rate as a republication, and to bring the will to the date of Qu: 
the codicil, and for this they relied on Acherly v. Verne, the: 
reported by Comps, p. 381, as an authority in point. Vas 
Heyer Heylyn One, having made his will, and deviſed all his freehold . the 
Tr. Ter. and copyhold lands to a number of uſes, afterwards purchates of t 
— =; — hos other copyhold lands which he ſurrenders thus: “ To the l 
% uſes declared or to be declared in and by his laſt will and vas 
teſtament,” This amounts to a reyublication, and the WI 16. 
newly purchafed copyhold lands ſhall paſs to the fame uſes WW aire. 
as the teſtator's copyhold lands deviſed by his will (1).— will 
This was a caſe from Chancery for the opinion of tus . C 
Court, in ſubſtance as follows: That Fohn Heylyn being pate 
ſeiſed in fee of certain freeholFlands called Hanchet-hall, part cauſ 
thereof ſituate jt the county of Ehe, and other part theres uſes 
| Whe 
N 5 — Wir 
a (x) See Spring v. Biles, 1 Ter. Rep. 435. ante, vol. IV. p. 315. n Þrope, 
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in the county of Cambridge, and being likewiſe ſeiſed of 
certain other lands called Higgons, partly freehold and partly 
copyhold, in the county of Eher, duly made and publiſhed 
lis laſt will, bearing date the 13th of March, 1732, and 
thereby deviſed all his meſſuages, lands, tenements, and here- 
litaments, as well freehold as copybold, ſituate, lying and 
being in the counties of Suffolk, Eſſex, and Cambridge, or 
either of them, co Suſannah Heylyn, his wife, for life; and 
ater her deceaſe to a number of uſes: and deviſed all the 
rt and reſidue of his real and perſonal eſtate to his wife, 
her heirs, executors, and adminiſtrators, and appointed her 
his fole exccutrix. That the teſtator at the time of making 
his will: vas mortgagee out- of poſſeſſion of three fifth parts 
of certain copyhold premiſes holden of the manor of Hed- 
uin gham Upland in the county of Eſex, which he afterwards 
purchaſed and was admitted to on the 20th of October, 1735, 
and in the fame vear purchaſed one other fifth part of the 
fame premiſes ; all of which he furrendered thus: To 
the uſes, intents, and purpoſes declared or to be declared in 
and by his laſt will and teſtament.” In the year 1736, the 
tetator directed a 50/4. legacy to be ſtruck out of his will, 
and ſubſcribed the follow ing memorandum in the preſence of 
two witneſſes: “September 31ſt, 1736. The gol. legacy 
* to the poor of the pariſh of Wrexham, ſcratched out as 
* aboye, was done in his preſence and by his immediate 


* order, he having paid it himſelf,” That in the year 1737 


the teſtator Aan Heylym died ſeiſed of the ſaid lands called Han- 
chet- Hall and Higgens, and alſo of the four fifth parts of the 
knd copy hold lands holden of the manor of Heddingham Up- 
and in the county of Fx, without revoking or altering 
his ſaid will, or making any codicil thereto, except the 


codicil or teſtamentary declaration above mentioned. THe | 


WESTION {tated for the opinion of the Court was, © Whee= 
tier the copyhold lands to which the teſtator Fohn Heylyn 
was admitted the 20th of October, 1735, and ſurrendered to 
the uſe of his will, or any part thereof, were ſubject to any 
ot the uſes mentioned in his will, dated the 13th day of 
March, 1732, and which of them?“ For the laimiff, it 
vas argued that the copyhold lands did not paſs by this wall. 
it. Becauſe no after-purchaſed lands can paſs by a will 
irealy made, however general or extenſive the words of ſuch 
will may be made. 1 Salk. 237. Denn, on demiſe of Harris 
. Cutler. Tr. 10 Geo. 3. B. R. 24ly, They clearly cannot 
pals by the expreſhons uſed in this will and ſurrender ; be- 
cauſe the ſurrender is merely in the common form to the 
vles declared or to be declared, &c. Lord MANSFIELD. 
When a man republiſbes his will the ect is, that the terms and 
Wirds of the aui ſhould be conſtrued te ſpeak with regard to the 
Property he is ſeiſed of at the date of the republication, jt the 
fame 
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fame as if he had had ſuch additianal property at the time ef mak. | 


ing his will. Therefore if one deviſes lands by the name of 
B. C. and D. and purchaſes new lands and republiſhes his 
will; the republication does not concern ſuch new lands. 

| becauſe the will ſpeaks only of the particular lands B. C. 
and D. But if the teſtator in his will ſays, I give all my 
real eſtate, a republication will affect ſuch newly purchaſcd 
lands, becauſe it is then the ſame as if the teſtator had made 
a new will. Apply this rule to the caſe of a ſurrender, and 
I am of opinion that the ſurrenderor may expreſs himſelf ſo 
as to make it relate to a will actually made; and that the 
copyhold lands ſo ſurrendered will paſs by it. Suppoſe a 
teſtator ſeiled of copyhold lands makes his will without a 
furrender ; if he afterwards ſurrender them to the ule ot his 
will, ſuch ſurrender will clearly make his will good, and is 
eff-Qtual to paſs them: becauſe it only obviates the mode 
and form of conveyance. What has the teſtator done here? 
Having made his will and declared his lands to uſes; he ſur- 
renders his newly-purchaſed copyhold lands to the uſes, in- 
tents, and purpoſes, declared or to be declared in his wil; 
it is preciſely the lame thing as if he had ſaid, and whereas [ 
have made a will ſo and fo, and deviſed all my lands to J. S. 
to ſuch and ſuch uſes, I mean theſe newly purchaſed Jands 
thould paſs to the ſame uſes. I cannot poſſibly make 4 
doubt as to the conſtruction : and there was no occaſion to 
firike out the legacy of pol. unleſs he intended that parti- 
cular part of his will thould be cancelled, and the reſt {tar, 
Lord Mansfield added, I ſhould have obſerved upon the 


inaccuracy of reporters, who are very apt to ſay that a 


thing is ſo and ſo in equity. Now there is no republication | 


in equity that is not ſo in law, But the expreſſion in equity 
is very likely to miſlead ſtudents, and make them imagine 
there is a diſtinction. The Court certified their opinion to 

the court of Chancery accordingly. : 
Doe ex dim. Pate One having by will deviſed all the reſidue of his eſtate of 
v, Davy, what kind or quality ſoever to V. P. afterwards purchaſes 
er a R. copyhold lands, and ſurrenders them © to ſuch ufes as be 
' ſhall by his laſt will declare, limit, and appoint.” He afier- 
wards makes a codicil, and thereby ratifies and confirms all 
and every the gifts, deviſes, and bequetts in his ſaid will, ex- 
cept what he had altered by the codicil.; and deſires the co- 
dicil may be annexed to and taken as part of his will to all 
intents and purpoſes. This amounts to a republication Ct 
his will ſo as to make the after-purchaſed copyhold lands pals 
by the reſiduary deviſe. —In ejectment brought for the reco- 
very of certain premiſes in the manor of Hampſtead in tne 
county of Middleſex; the jury found a verdict tor the plain- 
tiff, ſubject to the opinion of the Court upon the fou g 


caſe ;— That William Davy, by his will, dated the 2d of 


us. 1 58. 
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April, 1767, duly atteſted by three witneſſes, after ſeveral 
lgacies bequeathed to particular perſons, made the following 
reliduary deviſe: And as to all the reſt and refidue of my 
eſtate, of what nature, kind, and quality ſoever, 1 give, de- 
viſe, and bequeath the ſame unto my ſaid brother William 
Pate, his heirs, executors, and adminiſtrators, according to 
the nature of the reſpeCtive eſtates.” On the 16th May, 
1768, the teſtator purchaſed a cuſtomary — ſituate in 
Himpflead, to which he was admitted in fee, and afterwards 
ucrendered it as follows: © To ſuch uſes, intents, and pur- 
poſes, as he the ſaid William Davy ſhall by his laſt will and 
rftament in writing thereof direct, limit, and appoint.”? 


On the 8th May, 1769, the teſtator purchaſed and was ad- 


mitted to another piece of land, and ſurrendered it in the 
fame manner. On the 18th November, 1769, he made a 
cicil duly atteſted by three witneſſes; by which reciting, 
lat he had by his will deviſed all his fee-farm rents in man- 


ver there” mentioned, he deviſed the ſame to Catherine Davy, | 


widow of his brother John Davy, and her aſſigns, during 
ber natural life, together with his houſe, furniture, coach, 
Nc. and then proceeds as follows, © I do hereby ratify and 
confirm all and every the gifis, deviſes, and bequeſts, con- 


ained in my ſaid will, except what I have hereby altered; 


n do defire that this preſent writing may be annexed to 


ind accepted and taken as a codicit to my will to ail intents 
and purpoſes.” At the date of the will the teſtator had no 


opyho!d lands; but at the date of the codicil he had the 
copyhold lands before mentioned, THE QUESTION was, 
Whether the copyhold lands paſſed to the plaintiff by the 
vil? Lord MANSFIELD, Ch. J. In the caſe of Acherly 
i. Vernon as reported in Comyn. 383. the te ſtator by a codicil 
reciting that he had made his ſaid will, adds, © I hereby ra- 
i and confirm my ſaid will, except in the alterations af- 
er. mentioned; and Lord Chancellor Macclesfield decreed, 
int the will was confirmed by the codicil ; that the teſtator 
ſgning and publiſhing his codicil in the preſence of three 
vineſſes was a republication of his will, and both together 
made but one will; and by the ſaid will and codicil his fee- 
arm rents, and affart rents purchaſed aſter the will, did well 
pals, This caſe is deciſive of the queſtion. Afton, J. It is 
an authority exactly in point. Wiles, J. and Aſphunſt, J. 
concurred. Paſtea to the plaintiff, 


In ejectment a verdi& was found for the plaintiff, ſubject Penn ex dim. 
William Burton 


b tue opinion of the Court, upon a ſpecial caſe, ſtating as 


lernt, ſubject to an eſtate for life therein to one Margaret 
amforth, widow, for her jointure, and ſubject àlſo to an 
tate for life therein to his wife, for her jointure. He was 
ſo ſcifed of an eſtate for life, in the manor of Had/:y, in the 
Yo V5 3 H- faid 


a 


pgs R + & Michael Bur- 
hilows ;— That the teſtator, William Burton, was ſeiſed in ton v Catharire 


all general of an eſtate called Owlerton, in the county of Burton, ka. Ter. 
15 Geo. 3. B. R. 


— — — — — 


VO OO ee ere re I One eg ns root, Rep A er err ens 3 
- 4 - > - - — 


Wills. 


ſaid county, with remainder to his children, on the body of 
his ſaid wife to be begotten, for ſuch eſtates, and in {uh 
proportions as he ſhouid by deed or writing, or by his lat 
will, appoint. He was alſo ſeiſed of ſeveral other lands and 
premiſes. He had by his ſaid wite five ſons, George, John, 
William, Michael, and Robert, and two daughters. tle wis 
likewiſe poſſeſſed of a conſiderable real and perional ef to 
and being ſeiſed as aforeſaid, by his will bearing date 2. 
June, 1701, amongſt other things deviſed as follo s: »I 


1 555 deviſe, limit, direct and appoint unto my ſecond ſon 


„n Burton, his heirs and aſſigus for ever, all thut the ma- 
nor of Wadſley, in the parith of Ecclesfield, in the couny of 
Vork, &c. Provided always and upon condition nevertheleſs, 
and it is my mind and will, that if it hall ſo hap e 1 that my 
eldeſt ſon George Bamforth Burton (ſhall die in the life-ume of 
my ſaid fon Fohn Burton, without leaving any iſſue of ig 
body then living, and by reaſon thereof the mano! of Cu— 
lerton, in the ſaid pariſh of Sheffield, and other the eſtate now 
ſettled in jointure upon Margaret Bamforth, of Highbn/;, 
aforeſaid, widow, of which my ſaid fon George Baimfert 
Burton will become ſeiſed in poſſeſſion at the death of ths 
ſaid Margaret Bamforth, in caſe he ſhall be then living, thall 


deſcend and come to him my ſaid ſon ohn Burton, that then 


and in that caſe I give, deviſe, limit and appoint the ſaid 
manor of Warſley, with the rights, members, and appurte- 
nances thereof, and the ſaid capital meſſuage or manor-houle, 
with the out-houſes, lands, tenements, and hereditaments, 
herein before given, deviſed, limited, and appointed unto 


my ſaid fon John Burton, and his heirs, unto and to the uſe 


and behoof of my ſons William Burton and Michael Burten, 
their heirs and aſſigns for ever, equally to be divided between 
them ſhare and ſhare alike, to take as tenants in common 
and not as joint-tenants; provided always and upon this fur- 
ther. condition nevertheleſs, and it is my mind and will, that 
if it ſhall ſo happen that both of them, my ſaid ſons George 
and John, ſhall die in the life-time of my ſaid ſon William, 
without leaving any iſſue of their or either of their body or 


bodies then living, and by reaſon thereof the ſaid manor of 


Oꝛolerton, and the ſaid eſtate ſettled in jointute on the uid 
Margarel Bamforth as aforeſaid, ſhall deſcend and come to 


him my faid fon William Burton, then and in that caſe I give, | 


deviſe, limit, and appoint the ſaid manor of //adſley, with 
the ſaid capital meſſuage, lands, tenements, and hereditaments 
herein before limited and appointed, unto my ſaid fon J, 


unto and to the uſe of my ſaid ſons Michael Burton an Ro- 


bert Burton, their heirs and aſſigns for ever, equally to be 


divided between them ſhare and ſhare alike, to take as te- 


nants in common, and not as joint tenants. Provided far. 
ther and upon condition nevertheleſs, and it is my mind an 
will, that if it ſhall happen that they my ſaid ſons 75 
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Juin, and William, ſhall all of them happen to die in the 
ſfe-time of my faid ſon Michael, without leaving any iſſue 
of their or any of their body or bodies then living, and by 
reaſon thereof the ſaid manor of Orwlerton, and other the 
aid eſtate ſettled in jointure on the ſaid Margaret Bamforth, 
tha l deſcend and come to him my ſaid ſon Michael, then and 
intha' caſe I give, deviſe, limit, and appoint the ſaid manor 
of Wadſley, with the manor-houſe, &c. and all other the 
meſſuages, lands, tenements, and hereditaments, herein be- 
fore limited and appointed to my ſaid ſon Fohn, unto and to 
the only uſe and — of my ſaid ſon Robert Burton, his 
heirs and athgns for ever.” That George Bamforth Burton 
die) without iſſue in July, 1962, in the life-tine of the teſ- 
tator, who died on the 19th of May, 1764, without alterin 
orrevoking his will: whereupon Zohn his ſecond ſon . 
into poleſhon of the manor and eſtate in Wadſley, and con- 
inued to receive the rents and profits thereof till his death on 
the 11th November, 1772, and by lis will.dated July, 1770, 
gave all his eſtate to the defendant, Catharine Burton his 
wife, and left iſſue only one daughter. IHE QUESTION 
for the opinion of the Court was, Whether William Buiton 
and Michael Burton, the leſſors of the plaintiff, are ntitied to 
the ſaid maror of Wadſley, and the capital meſſuage and 
eſtate called Wadſley-Hall farm or not? And Davenport for the 


% 


I plaintiffs, ſtated the queſtion to be, WHETHER upon the 


death of George, William and Michael Burton were entitled 
to the manor of M adſiey, in the lifetime of John, and in- 
liſted they were, Lord MANSFIELD, Upon the words of 
tie will there are two branches of contingency : nt. © If it 
ſhould ſo happen that George ſhould die without iſſue in the 
lifetime of Febn * and 2dly, If by reaion thereof the 
lands in jointure ſhould deſcend and come to Fohn.,” But 
what creates the puzzle and doubt is, that there are two 
ways in which the expreſſion “ deſcend and come,“ may be 
conſtrued. fſt, It may mean a coming into poſſeſſion in 
oppoſition to the outſtanding jointure. Tf there were no 
other way of anſwering this proviſo, it would be very ſtrong 
In favour of the defendant. But it may likewiſe mean, if 
in fact it ſhall deſcend and come; which is the caſe that has 


happened. To be ſure, if at all events the eſtate in jointure 


nult have come to John, there would have been no occaſion 
or inſerting this proviſo, But it was in the power of George 
o have barred all the remainders if he had lived, and to have 
Pevented the eſtate from coming to John at all. On the 
aher hand, the circumſtance of the teſtator beginning with 
te ſecond ſon in his deviſe of the Wadſley eftate is material. 
We will think of it. Afterwards, Ld. Hangfield delivered the 
opinion of the Court as follows :— The queſtion is, Whether 
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vpon the death of George in the life-time of the widow, Jan has | 


loſt the poſſeſſion of the manor of V. adſley ? Firll, to conſi 
der it upon the words of the will, there is expreſsly a double 


contingency, upon which the eltate of JYadfley is given over: | 
for not only George was to die without iſſue, in the life-time } 


of John, but the lands in jointure, namely, che eltate of 


Owlerton, were to deſcend and come to him. Now there | 
are two ways by which theſe lands might have been pre- | 


vented from coming to Fohn. 1ſt. George, if he had tur. 
vived the teſtator, might by a fine have barred the eſtate tail. 


And 2dly, with the conſent of the jointreſs he might have! 
barred the whole by a common recovery, However in fact 


the eſtate at Oꝛblerton did deſcend and come to John. But i: 
did ſo, while the jointreſs was in poſſeſſion. Was he then 
to loſe Wadſley during her life, and fo have nothing at all in 


the intermediate time? Molt certainly that could not be tlie | 


intention of the teſtator. His view was plainly this: that the 
eſtates of I adley and Oæolerten ſhould not go together; but 
that whenever the ſecond or any other ſon ſhould become 
the elder by the death of his brother or brothers, and for wn 
of iſſue on their part the eſtate at Owlerton ſhould deſcend to 
ſuch ſecond or other fon, then Wadſley was to be a proviſion 
for the next brother in ſucceſſion, according to the direc- 
tions of his will. But he clearly never meant that ſuch 
elder ſon ſhould loſe Wadſley, till he came into poſſeſſion ot 
Owlerten. Therefore upon the words of the will, ſtronghy 
ſupported by the intention of the teſtator, we are all cleariv 


of opinion that the contingency upon which the eſtate of | 


IWadſley was to paſs from Jahn to the plaintiffs, mult happen 
upon the eſtate at Ow/erton, coming and deſcending to Jah 
in poſſeſhon.— Judgment for the defendant. | 


Wiight v. Hol- JW hat words will create croſs-remainders.}—A deviſe to tur 


tord, Ea. Ter. 


1 uſe of all and every the daughter and daughters of, &c. and tie | 
#15 ** heirs of their body and bodies; ſuch daughters, if more then 


one, to take as tenants in common, and not as joint-tenants; 
and for default of ſuch iſſue, to the uſe of the teſtatrix's right 


heirs. The daughters take croſs-remainders.— This was a | 


caſe out of Chancery upon the conſtruction of a will, and 
the material facts were as follow: That by articles of agree. 
ment, bearing date the 
entered into in conſideration of marriage, the teſtatrix Cen- 
flantia Maria Holford, was empowered to diſpoſe, from time 
to time, by deed, atteſted by two witneſſes, or by will 
duly atteſted by three witneſſes, of ſuch eſtates as ſhoul: 
come to her 3 her coverture. In the fame year tie 
marriage was had; and on the 21ſt of April, 1758, upon 
the death of her uncle, who was tenant for life of the eſtates 


in cueſtion, the became entitled by defcent, as co-heir, to 


one undivided moiety of the ſaid eſtates, On the 1 
” han 


day of — 1755, and | 
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has ay, 1758, ſhe made her will, and appointed © All her ſaid 


n- * undivided moiety, to truſtees, to the uſe of her huſband, 
able Peter Holford, * life, with limitation to preſerve contin- 
'c1: gent uſes, remainder to her ſons to be begotten on her body, 
ine (and in default of ſuch iſſue, to the uſe of all and every the 


of daughter and daughters of the ſaid Peter Holferd, and her 
1ere the ſaid Conſtantia Maria Heolford, lawfully to be begotten, 
band to the heirs of their body and bodies; ſuch daughters, 
LT & if more than one, to take as tenants in common, and not 
tal. as joint-tenants ; and for default of ſuch iſſue to the uſe of 
ber right heir.“ The teſtatrix died, leaving 7obn Wright 
fact WM her heir at law; and leaving by her ſecond huſband two daugh- 
es, Conflantia and Catherine : Conſtantia died at the age of two 
nen rears; Peter Holford, Fohn Wright, and Catherine Holford 
1-18 King. THE QUESTION for the opinion of the Court was, 
% becher, on the death of the daughter Conflantia Holſord, 
the without iſſue, the plaintiff, Wright, as heir at law, became 
but ended to the ſhare of the eſtate of Conſtantia Holford ; or 
me whether there were croſs- remainders between the daugluers. 
e Court took time to conſider, and afterwards Lord 
110 MANSFIELD delivered the opinion of the Court, whick he 


101 Wi introduced as follows: I found it a cuſtom, in caſes ſent by 
ce Court of Chancery for our opinion, to certify it privately 
uch 0 the Lord Chancellor in writing, without declaring in this 
| of court either the opinion itſelf, or the reaſons upon which it 
11 ii 5 grounded. But I think the cuſtom wrong, as well as un- 
ir) oh *stactory to the har: and therefore in the two cafes that 


dow wait our certificate, and for the future, we ſhall declare 
ben o opinion in this court. Our certificate in the preſent 
eis in theſe words: „ There are no words in the inftru- 
ment, bearing date the 3d of May, 1758, which intimate 
any intention to limit over the reſpective thares of the two 


me . daughters, dying without heirs of their bodies reſpectively; 
an * on the contrary, the limitation over is of the whole eſtate, 
5; Wi © vinited to all the daughters, and is to take place on the ex- 
% p'cls contingency of failure of all and every the daughter 
end daughters, and the heirs of their body and bodies; 
ind and the [imitation over on default of ſuch iſſue is, to the 
© heir at law. Conſequently we are of opinion, that as 
0 vdoching is given to the heir at law, whilſt any of the 
7 WW ®ughters or their iſſue continue, they muſt amongſt them- 
i elres take croſs-remainders.” N. B. Lord MANSTIEID 
ed, that the introductory words of “ there being nothing 
2 *m the inſtrument of May 3d, 17 58, that ſhewed the limita- 
il 


tion over to the right heir was to take place upon failure 
"of either of the daughters and their iſſue reſpectively, 
were emphatically pur in, in anſwer to the caſes of Comber v. 
Bill, 2 Strange 969. and Williams v. Brown, 2 Strange 996. 
* in _ argument by Serjeant Hill; and in order to ſaus!y 
ls doubts, | 7 
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One deviſes his lands to his brother for life, remainder to the 

truſtees to preſerve contingent remaindeis; remain er to the . 

- firſt and other ſons of his brother in tail male ſucce hvely, U. 
remainder to his brother's daughters in tail; remainder to I 
* his four ſiſters and a niece for their lives, ſhare and ſhare in 


And then deviſes to another fiſter, only a ſmall annuity, 


tively : and there are no croſs-remaiuders. The preſumption | 


Zimerict. The jury found a ſpecial verdict, ſtating, * that 


Wray, tor life, remainder to truſtees to preſerve conti gent 


alike, as tenants in common, and not as joint-tenants. Re. | 
mainder to their ſons ſucceſſively in tail, remainder to 
their daughters in tail; reverſion to his own right heirs, | 


The tour fitters and the niece take ſeveral eſtates for life, | 
with ſeveral remainders to their ſons and daughters reſpec. | 


of law is in favour of raiſing croſs- remainders between two 
only; and againſt raiſing croſs-remainders between more 
than two. But the preſumption in either caſe may be te. 
but ed by manifeſt circumſtances of intention, apparent on 
the face of tlee will.— This was a writ of error from a! 
udgment of the Court of King's Bench, in Ireland, in an 
ejectment brought there by the now defendant in error, to 
recover one undivided fifth part of an eſtate in the cowny of 


Sir Chriſtopher Wray, being ſeiſed in fee-fimple of the pre. 
miſes in queſtion, made his will on the 8th day of July, 
1710, and thereby gave all his lands to his brother Cecil 


remainders; remainder to the firſt and every other fon of WW fun 
the ſaid Cecil Wray in tail male, ſucceſſively; remainder to Wl for 
his daughters in tail; remainder to his four ſiſters, Bridget cet 
Howard, Elizabeth Fitzgerald, Francis Wray, Diana Twisge on, 
(afterwards Diana Pery), and a niece of the name of Han the 
Kerr, for their lives, ſhare and ſhare alike, as tenants in com- the 
mon, and not as joint-tenants ; remainder to their ſons ſuc- the 
ceſſively in tail male; remainder to their daughters in tail; tate 


the reverſion to his own right heirs. Sir Chri/topher Nr cor 
died the ſame day, leaving his brother the ſaid Cecil /Yray yer 
(then dir Cecil Mray) his heir at law, his fiſters the deviſecs, bn 
and another ſiſter, Mary Whitaker, for whom he made no WW {ili 
proviſion except a {mail annuity. Sir Cecil Wray, the bro- ren 


ther, entered and made his will, and thereby di poſed of his! ace 
eſtate to Lady Aum Bertie, under whom the defendant in error Bü 
claimed, and died without iſſue. All the ſiſters, and the niece of 


of Sir Chriſtopher, died in the life-time of Sir Cecil, except ing 
Diana Pery, who left two de ughters, Jane Pery, and Ann m7 
Manſell, one ot the plaintiffs in error. That Fane Per) 13 teſt 
ſince deccaſed, leaving iſſue of her hody Edmund Pery, her and 
eldeſt ton and heir at law, the other plaintiff in error. 'That bin 
on the death of Mary Kerr, who left no iſſue, the ſaid Ea- 
mund Pery and Ann Manſell entered upon her undivid:d fitta 


part (the premiſes in queſtion) and were ſeiſed thereof. F ny 
: : PR: the 


Wills. 


tie ſaid Jane Pery and Ann Manſell are now the heirs at 

law of Sir Chriſtopher, and alio of the ſaid Sir Cecil Mray. 

Unon this ſpecial verdict, judo ment was given in Ireland for 

ite the plaintiff in ejectmeut there, now the defendant 

in error. THE QUESTION was, Whether, under the will 

of dir Chriftopher Mray, the plaintiffs in error were entitled 

to the inheritance of the whole of the eſtate, and of courſe, | 
to he fifth part in diſpute ; or, whether it ſhould go to the | 
tef-rdant in error, claiming it under the will of Sir Cecil 
May the heir at law, aud reverſioner in fee of Sir Chrifto- 
pher? Lord MANSFIELD (after argument), There have 
he n many caſes upon croſs-remainders by implication ; and 
take the ruie ſettled by them to be this: That wherever 
croſs-rem inders are to be raiſed by implication between 
two, and no more, the preſumption 1s in favour of croſs-re- 
ma1nders; here they are to be raiſed between more than 
two, there the reſumption is againſt croſs-remainders : but 
lit preſumption may be anſwered by circumſtances of plain 
and manifeſt intention either way. This is a qualification 
of the r2/e laid down in former caſes; for they ſeem to ſay, ' 
that there ſhall not be croſs-remainders between more than 
wo, Lo d Hardavicke's authority leant a good deal that 
way; ond fo de the caſes of Camber v. Hill (1), Williams 
„ Brown (2), and tome others. But the true rule is, to 
take it eth the qualification I have ſtated. Here the pre- 


| of WM fump.ion is againſt croſs-remainders. The queſtion there- 
ro Wl fore is, Waether there are circumſtances of intention ſuffi- 
dref cient to deſtroy that preſumption. The circumſtances relied 
ge on, are two, 1. That owe ſiſter, upon the death of her bro- 


ther Sir Cecil, without iſſue, male or female, and who ti 
then c uld take nothing at all, would be a co-heireſs with 


the reſt of her ſiſters; and, though not an object of the teſ- 
ul; ator's bounty, would, upon the deceaſe of either of them, 
'ray come in for a thare ot her fifth part: and therefore, the re- 
ray verlion given by the teſtator to his right heirs, was not in- 
es, tended to take place till a failure of iſſue of all the other 


liſters, The other circumſtance is, that ſuppoſing croſs- 
remainders are not implied, the other ſiſters would take che 
«cruing ſhare as ſurvivors in fee, while they had their ori- 
zial hare only in tail; and that is contrary to the intention 
of the teſtator. This I think is the amount of all that the 
ingenvity of the counſel has been able to ſuggeſt. The an- 
Iwer io it is this: That the reverſion to the right heirs of the 
teſtator, is barely after all the other eſtates are diſpoſed of; 
and his heir at that time was his brother. He might give 
bim a general reverſion in fee after all cheſe remainders. But 
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verſion to the right heirs: that is, the reverſion of the thare | 


Wills. 


the conſtruction that is contended for, ſuggeſts to me the 


ſtrongeſt argument upon the words of this will, to ſay, that 


the word * reſpectively”? is ſupplied by ſy nonimous expreſ. 


ſions. For how is the eſtate given ? It is given to the four 
ſiſters and the niece during their lives, “ ſhare and ſhare alike, 


as tenants in common, and not as joint-tenants.“ Why 
then, during their lives, there is a diviſion; each is to have | 
a fifth for life, to enjoy in ſeveralty. Then follows, © the | 
remainder to their ſons ſucceſſively” in tail. What is the | 
meaning of the expreſhon “their ſons ?*? It is impoſſible to 


59 


conſtrue it otherwiſe than © refpeCtively,”” that is, remain. 


der of the ſhare of the ſiſter dying, to her ſons ſucceſſively, | 


remainder to her daughters as coparceners ; and then the re. 


of the ſeveral tenants for life and their iſſue reſpectively. 


It is abſurd to ſay, that the children of the other ſiſters ſhould } 


take the ſhare of the deceaſed ſiſter, as purchaſers in the 
life-time of their mother. Therefore, I am of opinion the 


judgment ſhould be affirmed. Mr. Juſtice BULLER cited 


the caſe of Miller v. Moore. adjudged about the year 17.0, 
which he ſaid was taken notice of by As TON, Juſtice, in the 


Caſe of Doe, ex dim. Burden v, Burville, as a caſe that had 


Phipard v. 
Mansfield, 

Ea. Ter. 

18 Geo. 3. B.R. 


Cowp. 797. 


ſettled the rule reſpecting croſs-remainders by implication.— 


PPR CURIAM. judgment affirmed. 


One by « ill deviſes all his lands to his two brothers V. P. 
and F. P. and his filter E. C. and the heirs of their bodics, 


as tenants in common, and for want of ſuch iſſue, to his own 
right heirs. And then gives all the reſt and reſidue of his 


goods and chattels, as well real as perſonal, equally between } 


| his ſaid brothers and ſiſter, ſhare and ſhare alike, The de- 


viſees take croſs- remainders. This was a caſe out of Chan- 


cery, for the opinion of this Court, ſtating in ſubſtance as ſol- 


them, thare ond thare alike.” George Phipard died ſoon after 


lows : „That George Phipard being ſeiſed in fee of a fourth part 


of an eſtate in Surrey, made his will bearing date the 5th of June, 
1738, and thereby diſpoſed of the ſame as follows: “ As for 


and touching the diſpo{ition of all ſuch temporal eſtates as it 
has pleaſed God to beilow upon me, I give and diſpoſe thereot 
as followeth. Firſt, I give, deviſe, and bequeath all thoſe 
my lands, tenements, and hereditaments, ſituate and being at 
Merten Abbey, in the county of Surrey, unto my loving bro- 
thers, William Phipard and Fohn Phipard, and ſiſter Elinaa- 


beth Cleaves, and the heirs of their bodies lawfully begotten } 


and to b. begotten, as tenants in common, and not as joint- 


tenints; and for want of ſuch iſſue, to my own right heirs | 


for ever. All the reſt and refidue of my goods and chattels 
whatever, as well real as perſonal, I give and bequeath unto 
my faid brothers and fiſter, equally to be divided between 


making vis will, leaying his brothers and ſiſter ſurviving, of 


whom | 
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whom William was his heir at law. Elizabeth Cleavas died 
March 31ſt, 1769, leaving the defendant, her only daughter, 
who married Richard Mansfield. John Phipard died the roth 
of April, 1774, withoũt iſſue, not having ſuffered a recovery 
of the part he took as tenant in tail under the will of George 
Plpard ; but having made his will, and given all his real 
ind perſonal eſtate to the de fendant and the plaintiff's children, 
equally: THE QUESTION was, Whether the plaintiff was 
enviiled to any and what ſhare under the will of George Phi- 
jard de ceaſed? That is, Whether there were croſs- remain- 
lers created by the will, or whether William was entitled to 
the whole, as heir at law, under the reverſion in fee? Lord 
Maxs FIELD, Ch. J. The reaſon given in the old caſes 
gainſt raiſing croſs-remainders, to prevent the ſplitting of 
fecholds, had not very great weight at the time it was given, 
and certainly has not now, To be ſure, where they are to be 
ruſed between two and no more, the favourable preſumption is 
in ſupport of croſs- remainders: where between more than two, 
te preſumption is againſt them; but the intention of the teſta- 
tor may defeat the preſumption in either cafe. In Davenport v. 
Oldis, 1 Atkins, 579, where the queſtion was, whether croſs-re- 
mainders thould be raiſed between two only, Lord Hardwicke, 
by way of general obſervation, lays it down * that the words, 
in default of ſuch iſſue,” ſhall not merely in themſelves create 
| coſs-remainders.” But ſince that time, in the caſe of 
Wright v. Holford, ſupra, the Court went expreſsly on 
the diſtinCtion of there being no words ſuch as & reſpec- 
tively,” to ſever the titles; but that the limitation over being 
„in default of all the iſſues,“ the rule of conſtruction laid 
down as between two, ſhould obtain. The caſe of Wright 
. Halford therefore, upon full contideration, ſays, that theſe 
words ſhall lay ſuch a foundation as to create croſs-remain- 
lers; and in general, I believe, in deviſes of this kind, the 
intention of the teſtator is in favour of croſs-remainders. 


but there muſt be ſomething, ſome circumſtances manifeſting 


ſuch intention, to encounter the rule of law laid down in 
Pery v. White. In the preſent caſe ſee what the circum- 
ſances are. The teſtator had two brothers and a ſiſter; if 
le meant his eſtate ſhould have gone to his heir at Jaw, there 
was no occaſion to make a will. Therefore it is clear he 
d not mean his brother ahn ſhould take it as heir, or that 
Villiam ſhould do ſo; but he meant that his ſiſter ſhould be 
aualiy an object of his bounty. It is clear that he meant 
n0 diviſion ſhould take place to create an inequality between 
bem, till a failure of the heirs of all their bodies. He there- 
bre begins with the diſpoſition thus: © As to all my tem- 
pal eſtate, I give my lands to my two brothers and my ſiſ- 
ter, and to the heirs of their bodies lawfully begotten,” 
Theſe are the words of an ignorant man, and the will is 
accurately drawn; for there cannot be a limitation to two 

| ' brothers 


$41 


7 
| 


41 
41 
R 
4 
< 
„ 
$ 
b 
WT 
£ 
1 


— — Fg, 


— 


. 
PPP Fe EA rp a Ry eb, 
n NIE LOL — og at 


—— ON 


— — 


— ; ee 5s 


8 —— —.— 
* hea 2 


Wills. 


brothers and a ſiſter, and to the heirs of their three bodies 
The Court therefore muſt mould them as near to the intent 
of the teſtator as they can. The lands, he ſays, are equally i 
to be enjoyed by his brothers and his ſiſter, and the }icirs of 
their bodies. He goes on to diſpoſe of the reſt of his word 
eſtate with the ſame intention : tor he gives all his goods and 
chattels, both real and perfonal, e to his two brothers 
and his ſiſter, ſhare and ſhare alike, It was impoſlible to 
have expreſſed his intention, that his ſiſter ſhould take equally 
with his brothers, more plainly, He meant his eſtate thould 
continue fettered with an entail, as long as the exiſtence of 
the perſons then in being, and their iſſue : and that his heir at 
law ſhould take nothing till after that entail was determined, 
Whereas, if the conſtruction were to be, that the heir at law 
ſhould take upon the failure of iſſue of any one, the elder or the 
younger brother, as the cafe might happen, would then take! 
a fee in the ſhare of the deceaſed brother or ſiſter, and ſo 
create an inequality which the teſtator never intended to 

make. For it is limited to them and the heirs of their bo-! 
dies, and tor © want of ſuch iſſue.“ «© Want of iflue,” 
there plainly means, iſſue of all of chem; how can it then be 
executed but by raiſing croſs-remainders? Ir ſeems to me 
as ſtrong a caſe as that of Wright v. Holſord. WiLLEs, |. 
I believe there are few caſes which come before the Court 
where croſs-remainders are not meant by the teſtator. The 
reaſon given in the oli cafes for not allowing the implication 
of ci ofs-remaiiders, between more than two, is to prevent 
the ſplitting of tenures. The doctrine of feuds had a very 
good foundation, but when feuds ceaſed, the occaſion which 
gave riſe to the rules which they eſtabliched, intrudrced 1 
great deal of nonſenſical reaſoning ; and I wonder how it 
could have obtained in Heſiminſter-hall, in theſe caſes, as 
eroſs- remainders were allowed to long ago as, the caſein 
Dyer 303.—In later times the courts of law have faid, that 
where the intention of the teſtator is plain, croſs-remainders 
_ ſhall be implied. The queſtion here is, © Whether there are 
5 ſ{ufficiem words to create croſs-remainders ?” In the cale } 
of Pery v. White, Jexamined the will very accurately, to 
ſee whether there were any words in it which could thew 
that the intention of the teſtator was to create croſs-remain- 
ders. But there were neither the wasds, © heits of their 
bodies,“ nor © want of iſſue.” In the preſent caſe, in the 
firſt place, the objcAs of the teſtator's bounty were all 
equaily related to him, and it appears to be his intention chat 
they thould be equally benefited, both by his real and per- 
ſonal eſtate: for there are no words which ſhew a preter- } 
ence to any one in particular, It is argued that the deviſe | 
to the heir at law makes a preference; but our opinion 15, | 


that it is only ſuperfluous, I do not reſt much upon ”Y | 
| = | cher 
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ther the word © all,“ which is relied on in ſome of the caſes, 
vis annexed to the deviſe or the remainder. In Davenport v. 
Ollie there was the word „“ reſpectively,“ therefore there 
was no OCcalion for Lord Hardwicke to heve ſaid any thing 
to the words “ for want of ſuch ifſue.** That point was 
not prope: ly before him, In Wrigbt v. Holford, the Court 
hought themſelves bound by the words, © in default of ſuch 
ue, and certified accordingly. | heſe » ords are uſed 
hee: the caſes then are the ſame, with this difference only, 
that here the croſs-remainder is to be raiſed between three, 
inſtead of being raiſed between two. Wherever I can diſ- 
tinguiſh between the caſe of two and three, Iwill: but 1 
ſee no ground in this caſe, ASHHURST, J. The leaning of 
courts of juſtice ought always to be in favour of croſs- 
remainders, becauſe that conſtruction is moſt conſonant and 
zreeable to the intention of teſtators in general. I think 
the preſent is a caſe in which there are circumſtances that 
ſtand clear of all the circumſtances which have occurred in 
former caſes, where the ſame queſtion has been htigated, 
For the limitation here is the ſame as if the teſtator had 
fad in expreſs words, + With r:gard to all perſons men- 
toned in my will, I conſider them equally as objects of my 


bounty : but looking afterwards to the event ot their iſſue 


falling, in that caſe I give my eſtate to my right heirs.“' 
His intention therefore was, to continue the eſtate feticred 
with an entail, till they and their iſſue ere extinct ; and 
conſequeritly a contrary conitruftion would be ſubverſive of 
that intention. BULLER, J. This caſe is perfect le conſiſtent 
with the reſolution of the Court, in Pery v. White, tor there 
no intention appeared. That being 16, the general rule laid 
down malt govern: this caſe ſtands equally c ar of that rule. 
We have been preſſed with the caſe of Davenport v. Oldre. 
The words there were applied to what went before in ine 
will; for it was a caſe of intention only, v hich Lord Ha, d- 
wicke collected from the other words, nd he reters, * want 
of iſſue, to the word * reſpectively.” There is another 
cle, Marriot v. Tewnly, 1 Vez, 102. ere Lord Hardwicke 
lays, the words “ for want of Tuch iflue,” mut mean want 
« the iſſue of all:“ that therefore is an additione! authority 
to the caſe of Fright v. Holford ; and as there are no words 
to ſever this eſtate, I am ot opinion, there thouid be croſs» 
remainders, ; 
Afterwards the Court certified in the following words: 


* Having heard connſel on both fides, we are of opinion, 


that on the death of Fohn Phipard, decea ed, William Phi- 
ard was entitled to one moiety ot the ſhare of the elace which 
the ſaid John Phipard took, under the will of George Phi- 


pars, deccuſed, and no more. 
Legacies.) 
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Molyneux v. Legacies.) A deviſe of an annuity for life, and a direction * 
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3 _—T 5 that the annuitant ſhall receive no wages after the teſtato;'; ke 
Mt 1Black.Rep. 376. death, do not imply a condition that the annuitant (all . 
4 | | continue in ſervice, — This was treſpaſs for taking the plain. Wl 
4 tiff's cattle. The defendant juſtified, as being a diſtreſs for 5 
N the arrears of an annuity of 25. per ann. deviſed to him by 5 
Thomas Molyneux, eſq. deceaſed, and charged on lands in. 

' Lancaſhire. The defendant was many years a menial fer- ts 
q vant to Mr. Molyneux, who in a codicil to his will, dated 17 
if 20th May, 1755, devifed the ſaid annuity to him and his af ll 
4 ſigns, for the term of his natural life, with a power of dif. at 
'q treſs for non-payment. And then, after ſeveral other be- Ap 
} queſts, he gave to the ſaid defendant all his wearing apparel; 5 
4 and then adds, * And I do hereby direct, that the ſaid Willian 4 
4 « Scott ſhall not have any wages for his ſervice, for the time 0 
ce he ſhall ſerve my ſaid ſon or my wife, after my deach, by : : 
14 il 


h 


ant continued in the ſervice of his wife and ſon for a ſhort "2 

time only, and then departed of his own accord, without f c 
4 their conſent. To which replication the defendant demur. 85 
red, and plaintiff joined in demurrer. Lord MAN SFIE Lb, Ch. „ 
Fl J. (after argument). The intent of wills is certainly to be ga- : \ 
1 thered from the whole taken together. No preciſe form ot CD 
[ words is neceſſary; but the intent of the teſtator muſt be carried , - 


© reaſon of the ſaid annuity herein before giyen him.” The 
Plaintiff replied, that after Mr. Molyneux 's death, the defend. Sy 


into execution, if found to be agreeable to law. This intent p 
muſt be collected from what are called neceſſary impliea- bl 
tions, or more properly, from ſuch as are probable. The 


1 true conſtruction of wills is the ſame in a court of law and 30d 
a court of equity. In all wills there is a tacit condition Ty 
I annexed, both in law and equity, that whoever would de- Su 
I rive a benefit under a will, muſt acquieſce in the whole of it, 1 
i however disjointed the parts. Having laid down theſe gene- x o 
I ral rules, let us now conſider the preſent caſe, If, from the 5 c| 
4 words of the will or codicil, any intent ſhould appear, that 4 al 
N the defendant ſhould live on with the teſtator's wife and fon, X b 
j 1 ſhould hold it to be clearly conditional. But no ſuch in- Hp 
9 tention appears. The codicil is drawn with legal aſſiſtance a of 
1 and advice, as plainly appears on the face of it. The an- 0 \ 
4 nuity is a gift to his own old ſervant ; not one who was about i , 
5 the perſon of his ſon, which might have been an inducement : ( | 
1 for the teſtator's deſiring him to ſtay there. The gift is to ; | 
it him, and his aſſigns, to enable him to fell it if he pleaſes; THE 
4 which it would be impoſhble to do, if it were defeaſible, oy 
whenever he abſented himſelf. The words, “ for the time e N 
lt he ſhall ſerve,” prove to me, that the ſervant had his option, _s 
a avd was not compellable to ſtay, under pain of forfeiting is *y 
| annuity. Beſides, 25/. per annum is not an equivalent for ms 
j | 8 wages "6 
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zages, board-wages, and clothes; all which might be with- 
bed, under this direction of the codicil. On theſe circum- 
gances of the caſe, and a full conſideration of the whole of 
e codicil, I ground my opinion; and not on the want of 
any technical words, or formal arrangement, of clauſes. — 
Drniſon, Fofter, Wilmot, Juſtices, of the ſame opinion. 


the teſtator was, that he ſhould take but one.—On the 29th 
April, 1790, one Paſcoe Semmens, the huſband of the defend- 
ant, made his laſt will and teſtament, and inter alia deviſed 
as follows: Item, I give and bequeath unto my ſaid wife, 
© Katharine Semmens, an annuity of 100. a-year, during her 
natural life, and to be iſſuing and payable out of my leaſe- 
hold eſtate of Trevon, in the pariſh of Saint Erib, free and 
clear of all outgoings whatſoever, and to be paid and pay- 
" able to her by my executors every year, on the 25th of 
„March, as long as ſhe lives; the firſt payment thereof to 
be made on the 25th day of March, which ſhall next hap- 
pen after my death, and be paid home to the 25th day of 
March preceding her death; and I give her a power of 
"entry and diſtreſs upon the ſaid premiſes, called Trevor, 
iche is not paid regularly in the manner I have above 
directed. And on the 24th day of May, 1796, the ſaid 
Paſeze Semmens made a codicil to his laſt will and teſtament, and 
oered and directed it to be taken as a part and parcel thereof, 


wy and be annexed there, after his deceaſe: Firſt, My further 
_ * will is, and I do hereby give and bequeath unto my dearly 
5 beloved wife, Katharine, during her natural life, in caſe ſhe 
it ; (hall be living at the time of my deceaſe, the yearly ſum 
1 ' of ten pounds, of lawful money of Great Britain, free and 
he clear of all out-goings whatſoever, to be iſſuing and pay- 
at * abi out of my eſtate called Trevon, ſituate, lying, and 
tl „being in the parith of Sz. Erib, in the ſaid county of 
1 Cornacall, by quarterly payments; the firſt payment there- 
5 * of to begin and be made at the firſt quarter-day of pay- 
* * ment whiet: ſhall happen next after my deceaſe; and I do 
Ut whereby charge the ſaid eſtate of Trevon with the payment 
* " thereof, with power to deſtrain in caſe of non-payment. 
10 * Alſo Ido hereby give and bequeath unto my ſaid wife, &c.“ 
d; Iur UesTION was, Whether the faid Paſcoe Semmens did 
le, tend, by his ſaid will and codicil, to give to the ſaid Katharine 
ne me annuity of ten pounds, a-year only, or two ſeveral an- 
ny Mites? The Court held, that the rule laid down in Swin- 
his une 526, was the true one, viz. that if two legacies of the fame 
or um were given to the ſame perſon, one in a will and the other 
JD 42 end il, without any Circumſtances from which the inten- 


tion 


Where two legacies of the ſame ſum are bequeathed to James v Sen- 
the ame perſon by different inſtruments, viz. one in a will, ny 
and the other in a codicil, the legatee is entitled to both, un- 34 Geo. 3. C. R 


leſs there be ſome circumſtance to ſhew that the intent of 2 Hem Bla. 213. 
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tion of the teſtator could be collected (the proof of which | 

would be thrown upon the executor), there the legatee 

would be entitled to both; but that in the preſent caſe it 

ſeemed clearly to appear, from the whole of the will and 

codicil taken together, chat the meaning of the teſtator was, 

that his wife ſhould take but one annuity. In the codicil the 

ſame annuity was repeated, which was before mentioned in 

the will; it was charged on the ſame lands, and the only dif- 

ference was, that the payment was directed to be made quars 

terly in the codicil, and yearly in the will.—JuJgment for 

| the plaintiff. | & 

Toone v. Blount, One, ſeiſed of a real eſtate, by will bequeaths ſeveral pe- 

3 B. R. cuniary legacies, and, as to ſome, directs that they ſhall be 
n. 

Coro), 464. paid to the full, whatever elſe, debis excepted, falls ſhort: 

and then proceeds thus : In order to raiſe money tor theſe pay. 

ments, my eſtate of B. muſt be ſold, as ſoon as conveniently 

may be after my deceaſe. To this end I do appoint and] 

empower C. aud D. whom I make my executors, to ſell, let, 

or {et to ſale, both my eſtates of B. and E.—Held, that a 

creditor, who was a papiſt, was entitled to receive his debt 

out of the money ariſing by ſale of the teſtatrix's real eſtate, 

according to the appointment of her will.—This was a cale 

+ out of Chancery for the opinion of this Court, and in fub- 

ftance as follows: Minifred Warnham being ſeiſed in fee. 

ſimple in poſſeſſion of an eſtate at Benvill of 38/. a- Vyean and | 

of an eſtate at Elminſtone of 121. a-year, both ſituate in the 

county of Dorſet, by her will, dated 8th June, 1751, gabe 

and bequeathed many pecuniary legacies, ſome to proteſt 

ants, and others to papiſts, amounting altogether to 895/. 5% 

F and amongſt ſuch pecuniary legacies ſhe gave to Ann [ne 

' a legacy of 25. to the children of Charity Stroud, decealts, 

| : of which Mrs. Compton is one already named; there are three 

more, viz. Elizabeth Wells, Michael Stroud, and John Stroud, 

his brother; theſe muſt have 25/. each. To Mr. Geste 

Eveleigh, his children by his firſt wife, and her ſiſter, if liv- 

ing, or her children, I bequeath 100%. to be equally divide 

amongſt them: all thee legacies (the Warhams only ex- 

ce pted) are for the deicendants of my two great aunts, Jane 

and Agnes Boles; theſe muſt be paid to the full, whatſoere! 

elſe (debts excepted) falls ſhort. And then comes a claute 

in the teſtatrix's will, in the following words: © In order to 

h « raiſe money, for theſe payments, my eſtate of Benvil 

j « muſt be ſold to the higheſt bidder, ſo ſoon after ms de- 

| | | « ceaſe as it can conveniently be done. To this end, I do 

| | « appoint, conſtitute, and empower Mr, Robert Pinker au 
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| « Mr. Noah Shenwwesd, who 1 make executors of this ny 
{| « Jaſt will, to ſel}, let, or ſet to ſale, both my eſtates c 
4 Ponvill and Elminflone.” The teſtatrix died, without al- 
« tering and revoking her ſaid will, which the executors 
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proved, ſoon after her deceaſe. Upon a bill filed in 1752, 
br Ann Foone, a legatee, and two of the ſimple contract cre- 
lors, againſt the heirs at law, ex parte paternd et maternd of 
the ſaid teſtatrix, to have the will eſtabliſhed, the eſtate ſold, 
ind the money ariſing by the ſale, together with the perſonal 
cate, applied in diſcharge of the funeral expences, debts, and 
kgacies, according to the directions of the will; Lord Hard- 
ucke, upon the hearing in 17506, declared the will to be well 
proved: and directed an account to be taken, &c. And & 
ſuglion being made in the cauſe, concerning the capacity of the 
jad plaintiff, Ann Foone, to take the legacy given to her, his 


I rd;bip reſerved the conſideration of that queſtion, and alſo of 


ay other queſtion that might ariſe, concerning the capacity 
« .nv other of the I-gatees or any of the creditors, who might 
come before the ſaid maſter, to claim their debts or legacies out 
of che ſaid teſtatrix's real eſtate. On the th of May, 1773, the 
naſter made his report, and on the 30th March, 1775, the ſaid 
cauſe came on for further directions, when Lord Apfley directed 
hat a caſe ſhould be made for the opinion of this Court, 
ud that the queſtion thereon ſhould be, WHETHER @ 
* creditor, who ig a papiſt, is entitled to receive his debt out of 
" the money which has ariſen by fale of the tetatrix*s real eſtate, 
c according to the appointment of her ⁊uill. This queſtion 
vas raifed on the latter part of the fourth ſection of ſtat. 12 
W.3. c. 4. which declared, „“ that all and ſingular eſtates, 


terms, and any other intereſts or profits, whatſoever out 


of lands, for the uſe or in truſt for the benefit or relief 
"of any ſuch perions, ſhould be uterly null and void.”? 
Lond MaxnsFIELD. The thort ſtate of ihe caſe is this : The 
kltatrix leaves ſeveral pecuniary legacies, and gives a pre- 


ieuce as to ſome, by directing they ſhall be paid to the 


a, whatever elſe, debis only excepted, ſhould fall ſhort: 
now a ſyilable more is added about debts. Then the teſta- 
tx adde the following clauſe : “ In order to raiſe money tor 
* thete payments, my eſtate of Benvil/ mult be ſold to the 
* highett bidder, as ſoon after my deceaſe as it can couve- 
5 mently be done. To this end I do appoint, conſtitute, and 
empower Mr. Robert Pinker and Mr. Noah Shenzwoed, who 
make executors of this my laſt will, to fell, let, or ſet to 
* ſale, both my eſtates of Benvill and Elminſtone.” There 
bo diſpoſition of the retidue, nor any further breEtions as 
how the ſurplus was to go after payment of debis and ie- 
vacits, This is no deviſe to the executors of the lands; but 
Wy a power and authority to them eo nomine, as Cxecutors, 
"ell the lands for the purpoſe of paying dabis and legacies. 
The eltates have been ſold and conveited by the executors 
to money. Some of te creditors happen to be Roman ca- 
Wis; and the queſtion is, whetuer they ſhall be paid heir 


d out of tue money, Which is now legal aſſets in the hands - 


of 


: 

: 
| 
' 
: 


— 
—U— — — — 2 


2 es 


—— —. TN 
— — — —— 


2 


— 


— — 0a SEO rg IEDEG Au 


—— — dy” 


— ß 


N r 
n 


ä 
. 
— , - 


Wills. 


of the executors. The ſtatutes againſt papiſts were thought, 
when they paſſed, neceſſary to the ſafety of the ſtate : upon 
no other ground can they be defended. And ſo long as they 
continue in force they muſt be executed. by courts of juſtice 
according to their true intent and meaning. But from the 
nature of theſe laws, they are not to be carried by inference 
beyond what the political reaſons, which gave riſe to them, 
require. The political obje& the legiſlature had in view, 
was, to take off from the Roman catholics that weight and 
influence, which is naturally connected with landed pro- 


perty, e ee what perſonal eſtate can give. The only caſe 


that has been cited, is that of Roper v. Radcliffe, g Med. 16). 
208. But that caſe, it is admitted, is not parallel to the pre- 
ſent. If it were, being a deciſion of the Houle of Lords 
we muſt have been bound by it; though the judgment was 


againſt great opinions, and not with the approbation f the 


bar. But though it muſt govern parallel caſes, yet being ſo 
little ſatisfactory, it ought not to be carried further. hat 
caſe came on firſt before Lord Harcourt, who ordered a caſe 
to be made for the opinion of the judges. Lord Harc ur, 
Lord Trevor, Mr. Juſtice Powell, and the maſter of the rolls, 
were all clearly of opinion, that the deviſees might take the 
eſtates as money: firſt, upon a general principle of law, 
that if land is to be ſold, and converted into money, it is not 
within the reaſon and policy of the Roman catholic haus, 


| Secondly, Upon the doctrine and principles of the courts of 


equity, which conſider that which is to be done, as if it was 
done, namely, land directed to be ſold, as money: and money 
directed to be laid out in the purchaſe of lands, and ſettled in 
fee, as land: in the latter caſe, though it remain in money, 
and though on the credit of it a debt is contracted, yet it ſhall 
go to the heir, and a ſimple contract creditor ſhall not be 
paid out of it. It was ſo ſettled by Lord Hardwick: in the 
caſe of Trelawnecy v. Booth, 2 Ath. 307. In the cafe of R- 
per v. Radcliffe, Lord Chief Juſtice Parker differed in obi 
nion from the reſt of the judges. His argument is very able, 
but I cannot fay convincing to me. He ſays, © if ſuch a de- 
« viſe be not within the acts, the deviſee might make Is 
« election to pay off the debts, and keep the land; by which 
means the proviſion of the ſtatute would be evaded.” Ani 
he inſtances a variety of cafes in which a deviſee is entitled 
to make ſuch election. And it certainly is fo. But the de- 
fect of the argument lies here, and the objection may be an- 
ſwered thus: No, a Reman catholic thall not make his elke. 
tion; becauſe there is a law which ſays, that being a pay!! 
he ſhall not take the land: and, theretore, a court of equity 
would decree, that he ſhould take it as money. Something 
like it was ſaid in the caſe of Bowes v. Lord Shrew/ourh 


Brown's Parl. Caſes, vol. V. 269. In common cafes, where 
moine) 
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noney is given to a charity to be laid out in land or go- 
jerament ſecurity, though a common perlon in a like caſe 
may elect to have the land, the charity cannot, becauſe it is 
ulawful; and therefore though the election be given, yet 
one alternative being lawful, and the other not, a court of 
equi y ſays, you ſhell do that which is' lawful. In ihe mar- 
ginal note in Bacon's Abridgement, vol. III. 796, title Papi/ts ; 
and whici1.is ſuppoſed to be taken from Lord Chief Baron 
Gibert's notes, it is ſaid, that “ where lands are deviſed to, 
«or veſted in, truſtees, to be ſold for payment of particular 
„ſums to ſeveral people, ſome of whom happen to be pa- 
" piſts, this act does not prevent ſuch papiſts from tak- 
ing the particular ſums or legacies intended for them; be- 
" cauſe they cannot inſiſt upon paying off the other incum- 
« brances and holding the eſtate, as a perſon can do to 
* whom the reſidue of the purchaſe money is deviſed.” 
That goes a great deal further than this caſe; for a legacy 


charged upon land is very different from a mere power 10 


ſel], But 1 cannot fee a doubt in this caſe: this is only a 
power to-the executors to fell, What is the claim of the 
editors? To be paid out of legal aſſets. The credicor 
has no intereſt in the land. He can have no claim upon the 
land, nor make his election to pay off the incumbrances 
and keep the land. He can have nothing till the land is 
umed into money. Here it is turned into money. It the 


F exccutors had refuſed to ſell the land, he could only have 


obliged the executors to ſell; and till ſold he has no inter 
whatever. Suppoſe a man dies, and leaves a number of 
kaſes for years: a popiſh creditor cannot take a leaſe for 
jears, any more than he can a fee-ſimple. But can there 
I a doubt that he would have a claim upon ſuch leaſe as 
uets? No precedent has been produced againſt the claim 
6 tie Creditors in this caſe. I ſhould expect a precedent 
before I decided that a creditor ſhould not be paid out of the 
ſets, only becauſe he happens to be of a different way of 
linking, from the eſtabliſhed mode of religion. Therefore 

an clear that this debt ought to be paid out of the aſſots 
viing from the ſale of theſe eſtates, ASTON, J. and As- 
'R8T, J. concurred, | 

Whether the atteſtation of a will of lands be valid, when Bond ard t:is 
tie witneſſes only ſaw the laſt ſheet of the will.— This was my v. S2awe.. 
icale reſerved at niſs prius, and the queſtion was upon the Be f. 
we execution of the will of Sir Thomas Chitty. This will, 6 go. 3. BR. 
paper purporting to be a will, bote date on 20th March, 3 Burr. 1723. 
1162, and the cauſe was tried at the ſittings afier Hilary Eg 4077 
km, 1765. It was proved, „That Sir Thomas Chitty made * 
dis will, conſiſting of two ſheets of paper, all of nis own 
4 band-writing ; and ſigned his name at the bottoin of each 
"Page: and he alſo made a codicil, of bis awa hand- rit- 

ok. V. 31 ce ing, 
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« ing, upon one ſingle ſheet, He called in one Fra; 
„Harding; thewed him both the ſheets of his will, and his 
„ ſignature to every page thereof, and told him that was hi; 


will. He alſo ſhewed him the codicil; and deſired hin 


to atteſt both the will and codici]; which he did, in the 
<« preſence of the teſtator, and in the manner appearing 
upon the face of the inſtruments, and then went out of the 
„ room. Jahn Vaughan and John Leyland came in, imme. 
« diately atterwards, The teſtator ſhewed them the cog! 
& and the laſt theet of the will, and ſealed both before chem 
„he took each of them up, and delivered them feveral'y 1; 
„ his act and deed, for the purpoſes therein mentione!. 
« "Theſe witneſſes atteſted the ſaine in the teſtator's prelence, 
« but never ſaw the firſt ſheet of the will, nor was that ſhe 
«K produced to them; nor was the fame, or any other paper, 
© upon the table. Both the ſheets of the will were found 


„With the codicil, in the teſtator's burezv, after his death, 


« all wrapped up in one piece of paper: but the two thee: 
© of the will were not pinned together,” On the trial, i 
was agreed that a verdict thould be given for the plcint#, 
{ubje£t to the opinion of the Court; and in caſe the Cour! 
ſhould be of opinion “ That the ſaid will was duly executed 
« according to the ſtatute for the prevention of frauds and 
« perjurics,” then the verdict ſhould ſtand : but in cate the 
Court ſhould be of opinion © that the ſaid will was not duly 


« executed according to the ſaid ſtatute, for the prevention 
of trauds and perjuries,” then a verdict thguld be «ter 
for the defendants. Lord MANSFIELD acquaimed the b., 


that there had been a conference on the preceding evening, 
amongſt all the judges except Mr. Baron Adams (who was 
out of town), upon this caſe; which was an amicable tut, 
he ſaid, to try the real merits of the queſtion : and it wis 
avreed by the parties, “that if either tide deſired it, the cale 
« ſhould be turned into the form of a ſpecial verdict.” 
occurred to the judges, that the way in which the partes 
have put the caſe, does not go to the whole merits ; because, 
it the firſt ſheet was in the room at the time when the latte 
theer was executed and atteſted, there would remain no doud: 
oF its being a good will and a good atteſtation of the whole 


ill: but if the firſt ſheet was not then in the room, 


doubt might ariſe « Whether ic was or was not a good a.- 
« teſtation as to the real eſtate.” However, no opidion Wa 
given or formed by the judges, upon ſuch doudt which 
might ſo ariſe, if it thould appear “ That in tact the til 
&« ſheet was not then in the room.” His loidſhip obſervec. 
that the firſt ſheet ſtopped or ended in the middle of à ſen- 
tence. In the laſt theet, the deviſe of the land was con 
tained : and charges upon his lands were alſo contained in !! 
A will properly atteſted may {he ſaid), by reference wy 
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other inſtrument, eſtabliſh particular clauſes ſo aſcertained by 


: clear reference, as ſtrongly as if the clauſes ſo referred to 
had been repeated in the will verbatim (for which he cited 


the caſe of Acherly and Vernon, 10 G. 1. Comyn's Rep. 381). 
And here are references, in this will, from one part to an- 
other: in the firſt ſheet, the teſtator gives the truſt of lands 


| which were to be after mentioned. In the laſt ſheet, he ap- 


points perſons truſtees of his will, who are not his. executors, 
and therefore muſt be deviſees of his land: he alſo calls them 
« Truſtees of his will, upon the ſeveral truſts therein men- 
« tioned.” But the queſtion made at the trial, and ſub- 
mitted by the caſe, as it now ſtands, turns only upon the 
{lemnity of the execution; not at all upon the intent of the 
teſtator. And we are of opinion, That the due execution 
* of this will cannot be come at, in the method wherein the 
matter is now put.“ If this be conſidered as a ſpecial ver- 
ct, we think it is defectively found, as to the point of the 
egal execution of the will. —— preſumption ought to be 
mide by a jury, in favour of ſuch a will, when there is no 
doubt of the teſtator's intention. It is not neceſlary that the 
witneſſes thould atteſt in the preſence of each other; or, that 


he teſtator ſhould declare the inſtrument he executed © to 


be is will;? or, that the witneſſes thould atteſt every page, 
folio, or ſheet; or, that they ſhould know the contents; or, 
that each folio page, or ſheet, ſhould be particularly ſhewn to 
them, This has been ſettled. But the fact, Whether 
* the firſt ſheet of his will was or was not in the room at 
* the time of executing and atteſting the latter,“ may be 
nwcrial to be known. If it was, the jury ought to find for 
tc will generally; and they ought to find all things favour- 
e to the will. It it be doubtful « Whether the firſt ſheet was 
& then in the room or not; we all think the circumſtances 


ulcient to preſume “ That it was in the rom,“ and that 


the jury ought to be ſo directed. But upon a ſpeci il verdict 
nothing can be preſumed. Therefore we are ail of opinion, 
that it ought to be tried © over again.” And if the jury 
Mall be of opinion, that it“ was then in the room,“ they 
ought to find for the will generally : and they ought to pre- 
ſume, from the circumſtances proved,“ That the will was 
the room.” -A new trial was ordered, 


851 


A will ſufficient to paſs perſonals, and not executed ac- Roeer dim. Reu- 
wding to the ſtatute of frauds, is ſufficient to declare the h Gilman v. 


ue of a copyhced eſtate. And unfiniſhed inſtructions for 


preparing a new will are not a revocation thereot.— This Mic, Ter. 
I7 Geo. 3. C. B. 


Edward Pawlet 


vas an ejectment for copyhold lands of one Fermyn Heyhoe, 2 Black. Ref 


lich he had ſurrendered to the uſe of his will, and died on 
de 2d of January, 1774, leaving (among other relations) 
tz leſſor of the plaintiff, his ſiſter's ſon, and the defendant, 
"is brother's ſon, and his heir at law. It appeared that the 

312 : teſtator 


852 


tend to make ſome alterations.“ 
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teſtator had written with his own hand, and his oaun name in 


the beginning of it, a paper writing, purporting to be a diſpo- 
Gf = 3 G. H. and his "a and _—_ 
cloſes of land (not now in diſpute) to his nieces and their 
heirs, “And all other his lands, {&c. frechold and copytold, 
* he deviſed to his nephew, Reuben Gilman, the leſſor of the 
* plaintiff, and his heirs and aſſigns for ever.“ He alſo gt. 


viſes another advowſon to Reuben Gilman, his heirs and a{.} 


hgus, and defires that if he has a ſon, it may be chriſtened 
Heyhoe. Aud after ſeveral pecuniary legacies to twelve cf 
his relations, and, among the reſt, to the defendant 100. for 


"mourning, he gives all the reſidue of his goods to Reuben 


Gilman, and makes him executor. And concludes thus: & In 
« witneſs whereof, I, the ſaid Fermyn Heyboe, have to this 


my laſt will and teſtament ſet my hand and ſeal, the — 


22 day of — 1767.— No ſeal or witneſſes 
The deceaſed, in his laſt illneſs, twice in the month of De. 
cember, 1773, ſent for this paper, peruſed it, and put it up 
carefully; and on the 3oth of December ſent for ala, an 
attorney, and bid the maid bring his will; which he put into 
Malam's hands, ſaying, «This is my will, in which I in- 

ps Frans then, by his di- 
rections, wrote on a ſheet of paper a deviſe of the two ad- 
vowſons to Fermyn Heyhoe and his heirs. And the teſtator 


_ obſerving Malam ſtrike out one word, and interline an- 


other, in the old will, told him he did not mean that he 
ſhould make any alterations in that will, but that he ſhould 


write what he directed in a ſeparate paper. The teſtator} 


being then tired, Malam was ſent away, and came again tie 
31ſt of December, when the teſtator was ſo weak that 
{alam could not underſtand what he ſaid, but the maid was 
forced to repeat it. Malam, thus directed, then added a de- 
viſe © to his nephew, Jermyn Heyhoe, and his heirs, of all his 
& meſſuages, lands, tenements, and hereditaments whatlo- 
ever, and of what nature or kind ſoever, charged wil 
© payment of all his juſt debts in aid of his perſonal eſtate, 

and then, having wrote to the bottom of the theet, added the 
words (turn over). The teſtator then ſaid, he would go no 
farther till 1w had ſettled an account with Samuel Gilmus, 
Who was called in, and after ſettling that account, the telta- 
tor was ſo weak that he could proceed no further. The 
oatd aſked if ſhe ſhould ſend for ſome other attorney, 35 
47alam could not underſtand the ieſtator. He replied, 
« does not {ignify; he is only making a rough dravgnt, 
© which I can alter at any time,” And when ermyn Hey: 
boe offered to help him to ſome phyſic, he ſaid, & I fee wh: 
« this boy's officiouſneſs is; he knows what I am going be 


do for him; but I ſhall diſappoint him.” Nothing more 


was done, but the teſtator expired on the 2d of Januar): 
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And the firſt paper was proved by the leſſor of the plaintiff 
in the conſiſtory court of Norwich, as the laſt will of the 
deceaſed, reſpecting perſonalty. SAYER, who tried the cauſe, 
held that the firſt paper was a good diſpoſition by will to 
carry the copyhold eſtate, and that the ſecond was not a re- 
vocation of it. And therefore a verdict paſſed for the plain- 


a- WW fiit paper was no will at all, not being dated, executed, and 
ned atteſted. Cauſe was ſhewn, and Cro. Fac. 497. 1 Rell. Abr. 
ct 615. 2 Sid. 2, 3. 2 Equ. Caf. Abr. 770. were cited, PER 
ior WW Cuntam. Here is a ſurrender to the uſe of a laſt will, by 


which ſurrender the legal intereſt of the eſtate paſſes. The 
uſe is to be directed by the will. The firſt inſtrument falls 
under that deſcription. It is a laſt will; good to convey 
chattels; twice ſigned by the teſtator, at top and in the 
concluſion, and as ſuch proved in the ſpiritual court. It is 
therefore a ſufficient will to direct the uſe of a copyhold, 
which need not be atteſted according to the ſtatute of frauds. 
As to the ſecond paper, it is clearly no revocation of the 
former, being no complete teſtamentary witrument, but 


wil. Linibrey and Maſon, Comyns 451. | 

Parol evidence may be admitted to explain a latent ambi- 
rity in a will or cotlicil. But where the deviſor made one 
vill in 1752, and another in 1756, without difpoſing of his 
perſonalty or appointing executors by either, and by a co- 
lcil (reciting that by his laſt will, dated in 1752, he had 
made no diſpoſition of his perſonalty) diſpoſed of it, and ap- 
pointed executors, it was held that there was no latent am- 
diguity, ſo as to let in parol evidence to ſhew that the teſ- 
tor intended by the codicil to confirm the will of 1756, and 
not to republiſh that of 1752.— This was an iſſue to try 
whether George, the late Earl of Orford, did or did not by his 
aſt will devite to the Earl of Cholmondeley, the eldeſt ſon of 
Ge, Lord Malpas, deceaſed, who was the eldeſt ſon of 
Gerge, late Earl of Cholmondeley, an eſtate in tail male in re- 
mainder expectant, immediately on the death of the preſent 
Horatio, Earl of Orford, and failure of ſons, or a ſon of his 
body, and of iſſue male of the bodies or body, of ſuch ſons 
i fon, in certain manors, &c. in Norfolk, It was tried at the 
dar of the Court of Common Pleas, when a verdict was given 
vr the plaintiff below, Lord Cholmongeley, on which, judg- 
nent below was accordingly entered up for the plaintiff. 
gut that Court having on the trial rejected certain evidence 
tered for the defendant, a bill of exceptions was tendered 
nd ſealed by the Lord Chief Juſtice; and on that bil! of 
"*ceptions, which was afterwards annexed (1) to the re- 


2 


(1) Vide ſtat. 13 Edt. 1. c. 31. 
N 3 1 3 cotd, 


if, A new trial being moved for on the ground that the 


merely imperfect minutes of inſtructions for drawing a new 


Lord Walpole . 
the Earl of Chol- 
mondeley in er- 
ror, Hil. Ter. 

37 Geo. 3. B. R. 
7 Ter. Reg. 138. 
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cord, the caſe appeared to be as follows: The counſel for 
the plaintiff, in order to prove and maintain the iſſue on his 
part, proved and gave in evidence that the late Earl of 0. 
ford, being ſeiſed in fee of the manors in queſtion, by will 
dated the 25th of November, 1752, duly executed, &c. de- 
viſed the id premiſes to J. Harris and H. Cruwys, and 
their heirs, to the uſe of his firſt and other ſons in tail male; 
remainder to his uncle, Edward Walpole, for life; remainder 
to truſtees, to preſerve contingent remainders; remainder t9 
his firſt and other ſons in tail male; remainder in like man- 
ner to his uncle, Horatio Walpole, and his firſt and other ſons 
in tail male; remainder in like manner to Lord //alpas, 
_ eldeſt ſon of George, Earl of Cholmondeley ſand father of the 
preſent Earl Cholmondeley], and his firſt and other ſons in 
tail male; remainder in like manner to Robert Cholmondel:y, 
and his firſt and other ſons in tail male; remainder to Lady 


Maria Churchill and her firſt and other ſons in tail male; re- 
mainder to his great uncle, Horatio Walpole, for life; re- 


mainder to the uſe of the defendant, Horatio, Lord IWalps!:, 
and his firſt and other ſons in tail male; with divers te— 
mainders over; reverſion in fee to his own right heirs. They 

alſo gave in evidence a certain writing, purporting to be a 
codicil to the laſt will of the ſaid late Earl of Orford, dated 
4th December, 1776; in which, after reciting, * that by his 
« laſt will and teſtament in writing, dated the 25th of No- 
vember, 1752, he had deviſed all his real eſtates to certain 
< uſes,” but had not charged the ſame with the payment of 


his debts or legacies, or diſpoſed of his perſonal eſtate, or | 


appointed any executors, he declared that writing to be a 
codicil to his ſaid laft will, and to be accepted and taken as 
part thereof, and revoked the ſaid will fo far only as che 
ſame was incompatible with the codicil ; and he ſubjected 


all his eſtates, &c. to the payment of his debts and legacies, | 


gave ſeveral legacies, and appointed executors, &c. Ihe 


plaintiff's counſel further produced as a witneſs on the part 


of the plaintiff, one D. Potter, who depoſed that the ſaid C. 
late Earl of Orferd, after the making and publiſhing of his 
aforeſaid will, to wit, ſome time in the month of December, 
1776, or January, 1777, duly ſigned, ſealed, publiſhed, and 
declared the ſaid codicil, as a codicil to his laſt will and teſta- 
ment, in the preſence of him { Potter }, one E. Miles, and R. 


Dyſm, being three credible witneſſes, who at the ſame time 
duly atteſted, &c. That whilſt the ſaid Earl of Orford was | 


ſigning the ſaid codicil, he {Potter ) obſerved that feveral 


part: thereof were of the proper hand-writing of the fad 


Earl of Orford; and upon the codicil being produced up0! 
the trial, he { Potter) inſpected the ſame, and proved as atore- 
ſaid, that the ſaid parts thereof were of the proper hand- 
writing of the {aid carl of Orford, The plainiitt's ee 

e Urte 
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further gave in evidence that the ſaid late Earl of Orford, on 
the 5th of December, 1791, died ſo ſeiſed of the ſaid manors, 
lands, &c. without leaving any ſon of his body lawtully be- 
zotten 3 that the ſaid E. Walpole, brother of the late deceaſed 
father of the late Earl of Orford, died in the life-time of the 
| {aid teſtator, George, late Earl of Orford, without leaving any 

{on of his body lawfuily begotten ; and that by virtue of the 
ail premiſes, the ſaid Horatio W alpole, youngelt brother of 
the late deceaſed father of the ſaid late Earl of Orford, be- 
came, and was, and ſtill is, ſeiſed of the ſaid premiſes, with 
tie appurtenances, in his demeſne, as of freehold for the term 
of his. life; and as uncle and heir of the ſaid late Earl of Or- 
nd, became and now is Earl of Orford; and that the late 
Lord Malpas (eldeſt ſon of the late Earl of Cholmondeley, in 
te will mentioned) alſo died in the life-time of the teſtator, 
and in the life-time of his late father, the late Earl of CHol- 
mndeley, deceaſed ; and that the plaintiff G. J. Earl of Cholmon- 
deley is the only ſon of the body of the ſaid Lord Malpas, de- 
ceale.), That at the ſaid trial the ſaid D. Potter being crots- 
examined by the defendant's counſel, further depoſed, that at 
the time of the ſigning, &c. the ſaid codicil, no writing 
whatever was in any manner annexed or affixed to the co- 
dil, or ſhewn or produced by the ſaid late Earl of Orford 
to him Potter), E. Miles, or R. Dyſon, or any of them; 
and that the faid late Earl of Orford publiſhed and declared 
| to him { Potter), E. Miles, and R. Dyſon, the ſaid laſt-men- 
tioned writing, as, and for, and to be a codicil to his laſt will 
and teſtament, but did not mention to them or any of them 
the date, or give any further deſcription of the laſt will and 
teft2ment to which he intended that it ſhould be a codicil. 
And the counſel for the defendant, in order to maintain and 
prove the iſſue on his part, gave in evidence a certain other 
writing, purporting to be the laſt will and teſtament of the 
laid G. late Earl of Orford, dated the 31ſt March, 1750, 
whereby he deviſed all his manors, lands, &c. to J. Harris 
and H. Cruwys, to the uſes, upon the truſts, &c. therein 
mentioned, namely, in default of iſſue male of his own body 
0 his uncles E. and Horatio Walpole reſpectively, preciſely in 
the ſame manner as in the will of 1752; then upon failure 
0 1fſue male of his uncles, Edward and Horatio Walpole re- 
xctiveiy, inſtead of limiting the premiſes to Lord 47a/pas, 
as in the will of 1752, the deviſor by this will limited che 
premiſes to his great uncle, Horatio M. ulpole, for lite, re- 
mainder to the preſent Lord Walpsle for life; remain'tter to 
his firſt and other ſons in tail male; remainder to Thomas 
IW alpole, Richard . alpole, and Robert Walpole, and their re- 
ſpective firſt and other ſons in tail male; remainder to Lord 
Wabas, and his firſt and other ſons in tail male, with divers 
remainders over; reverſion to the ſaid Ea in fee, which 


314 ſaid 


as 


George, late Earl of Orford, and of the ſaid 
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laid laſt- mentioned w ill was duly executed, &c. And the 


detendant's counſel inſiſted that the ſaid codicil to the laf 


will and teſtament of the ſaid late Earl of Orford, or the mat. 
ters therein contained, ratified, and confirmed, did and was 
intended by Lord Orford to ratify and confirm the ſaid will ci 
1756, and did not revoke, cancel, or make void, nor was in- 
tende d by Lord Orford to revoke, cancel, and make void tha 
writing, or to republiſh and make valid in law, as his gaſt 
will, the will of 1752. And in order o ſhew to the jury 
that at the time of making ſuch codicil, the ſaid late Earl of 
Orford had not by that codicil revoked, cancelled, or made 
void, and did not intend to revoke, cancel, or make, void th: 
will of 1756, and republiſh the will of 175 25 the defendant's 


counſel then proved that the ſaid will of 1756 was duly 


ſigned, ſealed, publiſhed, &c. And they. then offered t 
prove and give in evidence that Horatio Walpole, the oreat- 
uncle, at the time when the ſaid late Ea:l executed and pub- 


| liſhed the ſaid will of 1956, and in his preſence pubiithed a 


codicil, whereby he deviſed his, the ſaid Horatio Walps'!'s, 
eſtate, on failure of ſons of his ſon Horatio Walpole, to the 
Earl of Orford for life, and fo in ſtrict ſettlement to his ſons; 


remainder to truſtees to ſupport contingent remainders; te- 


mainder to his firſt and other ſons in tail male; remainder 9 
the ſaid Earl of Orferd tor life without waſte ; remainder to 
the ſaid truſtees to ſupport contingent remainders; remainder 
to the firſt and other ſons of the ſaid Earl in tail male; re- 
mainder to Edward Walpole, uncle of the ſaid Earl, in like 
manner; remainder to Horatio Walpole, uncle of the faid 
Earl, in like manner ; with divers remainders over ; reverſion 
to the ſaid Horatio Walpole, the deviſor in fee. And the de- 


fendant's counſel then and there further offered to give it 
evidence, that at the time of the ſigning, ſealing, publithing, 


and declaring the ſaid laſt-mentioned writing by the faid 

1 
codicil by the ſaid Horatio Walpole, his great- uncle, the ſaid 
late Earl of Orford declared to the ſaid Richard Capper (ore 
of the witneſſes to the codicil), that his ſaid great-uncle, and 
he the ſaid late Earl of Orford, had by theſe inſtruments made 
reciprocal limitations in favour of each other's families in ca 
of failure of iſſue of either of them. The defendant's coun- 
ſel further offered to give in evidence, that after the making 
of the laſt- mentioned codicil, he, the ſaid Horatio Walpole, 
great-uncle to the faid George, late Earl of Orjord, was 
created a peer of Great Britain, by the title of Lord J/alpcte, 
and in 1757 died fo ſeiſed of the ſaid manors, meſſuage*, 
lands, &c. in the laſt- mentioned codicil deviſed, without hav- 
ing in any manner cancelled, annulled, or revoked the ſaid 
laſt- mentioned codicil; and that at his death the defendant, 


as his eldeſt ſon and heir, became Lord M alpole, &c. e 
N fur 10 
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other offered to give in evidence, that in the year 1776, 
one Carlos Coney, being then the attorney and ſolicitor ot the 
faid late Earl of Orford, was with the Earl at one of his 


| dweiling-houſes, when the Earl of Orford defired him to 


make a codicil to his will, and gave him ſome verbal inſtruc- 
tions relating to ſuch. codicil, with directions to leave blanks 
therein for the names of the executors, truſtees, and legatees ; 
that he told the Earl he muſt have his will, which the ſaid 
Earl told Coney was in the hands of a Mr. Afone ; where- 


upon Coney deſired the ſaid Earl to give him a letter to Mr, 


Meme, who otherwiſe might refuſe to deliver his will to him; 
that the ſaid Earl gave Coney a letter to Moone, who delivered 
the will of 1752 to Coney ;. that Coney then prepared the co- 
dicil of the 4th of December, 1776, according to the inftruc- 
tions, &c, in which blanks were left for the names of the 


executors, truſtees, and legatees, agreeably to his lordſhip's 


direction, he {Coney ) not knowing at that time that the ſaid 
Earl had ever and any other will, but believing, when he 
prepared the codicil, that the ſaid writmg which he had re- 
ceived from Moone was in fact the then exiſting laſt will and 
teſtament of the ſaid Earl of Orford, and that therefore, ac- 
cording to the uſual mode of recitals, he inſerted the date of 
that writing as the date of his laſt will and teſtament in the 
codicil; that he never read over or in any manner explained 
to the ſaid Earl the ſaid laſt-mentioned writing ; that the ſaid 
Earl did not then or at any time inform Coney that he in- 


tended or meant by ſuch codicil to revoke any diſpoſition he 


had made by his will of his real eſtate, or any part thereof, 
or to change any of the limitations made thereof, or to alter the 
lne of ſucceſſion in which the real eſtate would go as his 
will then ſtood, nor did the ſaid Earl give him { Coney} 
any inſtructions whatever to make by the codicil any change 
or alteration in the limitations qf the real eſtates, further or 
otherwiſe than to make them ſubject to the payment of his 
(he Earl's) debts, legacies, and funeral expences, as ſet forth 
in the ſaid codicil. That the will ef 1752 remained in the 


poſſeſſion of him { Coney ) while he was preparing the draft 


of the codicil, and was returned to the Earl when the draft 


of the codicil was delivered to him (the Earl), a ſhort time 


defore the codicil bears date ; that the ſaid Earl declined to 
ign the codicil when he { Coney) brought it to him; that the 
lereral blanks filled up in the codicil of th December, 1776, 
with the names of the executors, truſtees and legatees, are all 
of the proper hand-writing of the ſaid Earl of Orford; and 
that he / Coney) never heard the ſaid Earl mention the plain- 
uff in this cauſe or any of his family, nor had he ſeen the 
plaintiff in company with the ſaid Earl, but had ſeveral times 
{zen the ſon of the defendant in his company. The counſel 


for the defendant further produced and offered to the ou 
| the 


853 


Wills. 


the teſtimony of the ſaid Mone, to prove that he { Mane ji; 
40 years previous to and until the death of the faid late Eat 
of Orford, was employed by him as his ſteward and agent, 
and that the will of 1752 was delivered to him { Mone in 
November, 1752, by A. Cruwys, now deceaſed, but then the 
attorney or ſolicyor of the ſaid late Earl, to keep, and it was 
continually in his cuſtody from that time until he delivered it 
io Coney, by virtue of the letter before mentioned; whilſt the 
will of 1752 was in his { Moone's } cuſtody, and not long before 
he delivered the ſame to Coney, he {Moone } was in company 
with the ſaid late Earl of Orford, and Mrs. Sturk, in the codicil 
mentioned; when ſhe ſaid to Moone, © You have got my 
lord's will;“ to which MAoone replied, © It is very fate ;” that 
the Earl then ſaid, “ Moone will take care of it.” Put 
notwithitanding this the plaintiff's counſel objected, and in- 
ſiſted, that ſince the late Earl of Orford had by his codicil re- 
publiſhed and made valid in law, the will of 1752, as his lat 


will and teſtament, and thereby revoked the ſaid will of 1759, | 


the ſaid matters on the part and behalf of the defendant % 
offered to be given in evidence, ought not to be given or 


admitted; nevertheleſs, the defendant's counſel inſiſted before 


the ſaid Court that they ought to be admitted to give in 
evidence the ſaid matters, &c. in oppoſition and contia- 


diction to the evidence given for and on the behalf of the plan- 


tiff, which the ſaid juſtices denied to permit or admit, and 
declared their opinion, that the ſaid matters ſo offered to bc 
given in evidence on the part of the defendant ought not be 
given or admitted; and thereupon the jury atorctaid gave 
their verdict for the plaintiff againſt the defendant ; where- 
upon the defendant's countel propoſed their exception to the 
opinion of the ſaid juſtices, &c. PER CURIAM. There 1 
no doubt but that parol evidence may be received in many 
caſes to explain doubts in wills; and the rule is correct) 
deſcribed in the maxim of Lord Bacon, which has been u. 
luded to (1). Where intrinſic circumſtances let in by paro! 
teſtimony, explaining the ſituation of the teſtator's family, 
and of the legatee's, introduce a doubt of the teſtator's inten- 
tion, the ſame kind of evidence that introduced the doubt 
may be admitted to explain it. On that proceeded tlie cale 0! 
Thomas d. Evans v. Thomas (ante, vol. III. p. 18) aud of Beau 
v. Fell, 2 P. Wins. 141. where a legacy was given by the wi 


— 


(1) Ambiguitas verborum latens verificatione ſuppletur; nam quod 
ex facto oritur ambiguum verificatione facto tollitur. Bac Jas. 23. 
Lord Cheney's caſe, 5 Rep. 68. b. Leprot v. Brown, Salk. 7. Harris v. B. 
Shop of Lincoln, 2 P. Wms. 35. Fonnerean v. Poy nix, 1 bro. Ch. C. 472: 
Thomas d. Evans v. Thomas, ante, vol. III. p. 18. Bradroin v. Ha, 
Ambl. 374. and Thomas v. Steward, at Hertfoi Lent aſſizes, 1784, cot. 
Buller, J. FTE 


to 
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to Catherine Earnley, there being no ſuch perſon in exiſt- 
ence: there was no ambiguity on the face of the will, but 
the latent ambiguity was introduced by intrinſic evidence, 
and the ſame kind of evidence àlſo ſhewed that there was a 
perſon of the name of Gertrude, whom the teſtator called 
Gatty, which name the perſon who drew the will miſtook 
for Katy; in that caſe therefore as parol evidence was ad- 
mitted to ſhew the latent ambiguity, parol evidence was alſo 
admitted to explain it. It has been argued that the evidence 
which was rejected by the Court of Common Pleas ought 
o be received in many caſes that might be put: it may or 
may not be ſo; but we may ſaſely lay down as a rule, that 
in order to make ſuch evidence admiffible, the party pro- 
poſing it muſt put his caſe into a ſituation to enable the 
Court to receive it; he muſt ſhew a latent ambiguity, with- 
out which the Court cannot receive it. All the caſes that 
hive been cited profeſs to proceed on that ground: and if 
the rule be eſtabliſhed, it is not impaired becauſe a judge 
at ni privs, meaning to be guided by it, miſtakes the ap- 
plication of the rule to the particular caſe before him. 
Without minutely examining all the caſes, it is ſufficient 
to abide by the principle eftabliſhed by them; the principle 
the thing which we are to extract from caſes, and to apply 
it in the deciſion of other caſes. Then let us conſider this 
caſe, and ſee whether there was any latent ambiguity. In 
the year 1752 Lord Orford made one will, and afterwards, 
in 1756, he made another; what became of the will of 1756, 
or whether there were more copies of it than one, does not 
appear; in 1776 he gave directions for a codicil, and directed 
Concy to apply to Moone, in whoſe hands the will of 1752 
was lodged, for that will to enable him to make the codicil. 
Now neither of thoſe inſtraments was a will, properly ſo 
calied, until the death of the deviſor; both were ambulatory 
until that time, and either of them was capable of being de- 
ltroyed, or ſet up by the deviſor. Suppoſing Lord Orford 
ad faid to Coney, © I have two wills in Moone's hands, defire 
him to ſend me the laſt will, and Moone had by miſtake ſent 
im the firſt, and that miſtake had been ſhewn by parol 
cvidence, there would have been a latent ambiguity, and it 
ems (though this opinion is extrajudicial) that that ambi- 
guity might have been explained by parol evidence; on the 
lame principle, as in the inſtance of cancelling a will, where 
parol evidence is admitted to thew quo animo the act was 
done; or in the caſe of a child deſtroying a deed, Palm. 402. 
After the codicil was drawn by Coney, it is ſaid that it was 
ett by him with Lord Orferd, together with the will of 
1752, who, after ſome time, filled up the blanks with his own 
land, and executed the codicil, thereby profeſſing to ſet up 
de will of 1752: but that does not introduce any latent am- 
| | biguity ; 


biguity; we ought not to let in parol evidence, which, it ad- 
mitted, inſtead of explainig any ambiguity, would only in. 
troduce a looſe conjecture. But there was no latent ami. 
guity introduced by patrol evidence to let in the parol ev. 
4 which was tendered for the plaintiff in error. This 
is a ſatisfactory ground; and it is almoſt too clear to be 
diſcuſſed. Judgment affirmed. 
Doe es dim. of Parol evidence may be given of queſtions aſked by the 
eee 98 teſtator at the time ot executing his will, whether the con- 
39 Geo. 3. B. K. {ents were the ſame as thoſe of a former will, to which he 
8 Ter. Reh. 147. was anſwered in the affirmative, in order to ſet alide the 
latter will on the ground of traud.—— The leſſors of the plain- 


tiff in this ejectment, which was brought for certain premiſes | 


in &ropfhire, claimed under John Williams, who being ſeiſed 


in fee by his will, dated the 20th March, 1762, deviſed them | 


to W. Allen, by words which (the leſſors of the plaintiff 
contended) paſſed only an eſtate for lite; and who deviſed 


another eſtate to him for the term of thirty years. The | 
teſtator had made a former will, dated the 5th of March, I 


1762, in which he had deviſed the premiſes in fee to V. 
Allen, trom whom the defendant claimed. The teſtator died 
very joon after making his laſt will, leaving his ſiſter, . 


Small, his heir at law, who died, leaving a ſon, under whom | 


the leſſors of the plaintiff claimed by deviſe. V. Alle, 
the deviſee, under the will of 70h Williams, held the eſtate 
deviſed to him for thirty years till the expiration of that 
term, and the premiſes in queſtion till his death, which 
happened lately, At the trial before Thompſon, Baron, at the 
laſt aſſizes for the county of Salzp, the due execution of the 
will of the 20th March, 1762, being proved, the defendant, 


who withed to ſet up the will of the g th of March preceding, 


otfered to call a witnefs to prove that ſhe was in the room 
when the teſtator executed the will of the 2oth March, and 
that at the time of the execution the teſtator enquired ** wit» 
ther it was the ſame as the former?“ and was told, that © it 
was,” This evidence was objected tg, and the objection 
allowed, and there was a verdict for the plaintiff, with liberty 
to the defendant to move for a new trial in caſe the evidence 
ought to have been received. A rule to ſhew cauſe having 
deen accordingly obtained laſt term, and cauſe ſhewn. PER 
CvuriaM. This evidence ought to have been received. The 
teſtator having made one will, which (it is admitted) was 
2 good will, and being preſſed by certain perſons around 
him to make another will, aſked in the preſence of credibſe 
witneſſes whether or not the ſecond will, which was brought 
to him to be executed, were the ſame as the firſt, wllich 
was anſwered in the affirmative. It turns out that it was 
different from the firſt will, and THE QUESTION here !5, 
Whether or not that evidence ought to be received l _ 

r | | x : 1 £C1,194 


| Court, upon a motion on the part of the defendant for a new 
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Lcifion will not in the leaſt tend to repeal the ſtatute of 
frauds, or contradict the caſe of Selwin v. Browne, Caf. | 1 
tmp. Talbot 240. 4 Bro. P. C. 179. 186. where parol evi- 5 
&nce of a teſtator's inſtructions to his attorney in making | 
his will, of an intention to releaſe a bond debt to one of two p 
executors, whom by his will he made tenants in common | 
of the reſiduum his eſtate, was holden inadmiſſible by E 
the Houſe of Lords. It is true that the contents of a will i 
ne not to be explained by parol evidence: but, notwith- X | 

ſanding that act, evidence may be given to ſhew that a will | 

was obtained by fraud. And the effect of the evidence 1 
offered in this caſe was to ſhew that one paper was obtruded 1 
on the teſtator for another which he intended to execute. 4 
Rule abſolute. | . 6 


Revocation of IVills. 2 ö 


A FORMER will is not revoked by a ſubſequent will, af. G9oatighter dim. 
terwards cancelled by the teſtator.— This cauſe had been Glazier v. Gla- 
tied at the Suſſex aſſizes, where a verdict had been given for the . | 
plamtiff, the heir at law to the teſtator, againſt the defendant, 4 Burr. 2512. | 


who was his deviſee in two wills. It now came before this 


contended that both wills were revoked, and conſequently di. 
that he took as heir at law. The queſtion turned upon the 1 
revocation of the firſt will, by making the ſecond. The FIR 
ſhort of the caſe was this: the former will (being a will of | 
lands) was made in 1757, the ſecond in 1763: the former jo 
was never cancelled, the ſecond was cancelled by the teſta- | | 
tor himſelf. Both wills were in the teitator's cuttody at the 
ime of his death: the ſecond cancelled ; the firſt uncancelled. | i 
Lord MansFigLD, Ch. J. Here the teſtator has, by both 1 
wils, deviſed the lands in queſtion te the defendant. His 0 
cancelling the ſecond is a declaration « that he does not in- 1 
tend that to ſtand as his will.“ Doc not that ſpeak, © that | 0 
his firſt will the!! ſtand?ꝰ If he had in ended to revoke the 
diſt will, when he made the ſecond, it mutt have operated as | 0 
a declaration, 4 that the defendant {ould not take.“ But $1 
Mat could not be his intention, becaule he deviſes io the de- "A 
tendant by both. As „ caſes of revocation of deviſes of 1 
aud, contrary to the intention of the teſtator (as the caſe of 
de Ear! of Lincoln, and many more), they turned upon legal =_ 
lubeilties. Lney have been determined, and therefore muſt | | 
| 


nal; which was oppoſed on the part of the plaintiff, wo | 


dern all ſimilar cafes: but none of them are applicable to 
te preſent queſtion, Here the intention of the teſtator is 
Pain and clear. A wall is ambulatory till the death of the il 

| Noa teſtator, | 4 
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teſtator. If the teſtator lets it ſtand till he dies, it is his will: f * 


if he does not ſuffer it to do ſo, it is not his will. Here he n 
had two. He has cancelled the ſecond : it has no effect, no obe- WI |: 
ration; it is as no will at all, being cancelled before his death, n 
But the former, which was never cancelled, bands as his WM 5 
will. YATES, J. concurred. This ſecond will never ope- 2M «: 
rated: it was only intentional. The teſtator changed hi; WI © 
intention and cancelled it. If by making the ſecond, the WM [" 
teſtator intended to revoke the former, yet that revocation ; in 
was itſelf revocable; and he revoked it. By the ſtatute of 1 te 
frauds, ſect. 6. No deviſe in writing of lands, tenemen's, tee 
& or hereditaments, or any clauſe thereof, ſhall be revocable, 4 
* otherwiſe than by ſome other will or codicil in writing, o WR 
«© other writing, declaring the ſame; or by burning, can- } ot! 
& ceiling, tearing, or obliterating the ſame, by the teſtator ; ch. 
& himſelf, or in his preſence and by his directions and c de 
« ſent: but all deviſes and bequeſts of lands and tenement» | fo 
„ ſhall remain and continue in. force until the ſame be WM zl! 
&« hurnt, &c. or unleſs the ſame be altered by ſome other will | in 
* or codicil in writing, or other writing of the devilor, } tor 
« {igned in the preſence of three or four witneſſes,declaring tt: WM ic 
& fame.” Now here are none of theſe circumſtances ute! in WI e 
hai is pretended to be a revocation of this firſt will. Therefore WM "0 
the firſt will ſtands good. /77es, I. declared the fame opinion. WW © 
Lord Mansfield alſo mentioned a cauſe before the delegates be- WM © 
tween Maßen & Limbrey, where the teſtator, Samuel Maſon, ha | by 
made his will of his real and perſonal eſtate, and properly ex: - WI 
cuted two duplicates of it; one of which duplicates he kept in e 
his own hands, the other he delivered to Mr. Limbrey. A little 101 
before his death, he greatly altered and obliterated his own du. ,, 
plicate, and began to write over a new will, but never finiſhed car 
it; not did he ever apply to Limbrey to get back his dupli- 176 
cate. Sentence was given for the duplicate of the firſt will ies 
remaining in Mr. Limbrey's hands; for, the imperfect fketc!: ty 
of the unfiniſhed ſecond will was no revocation of the firſt. her! 


He did not mean to die inteſtate. So, in the caſe now be- WI = 


fore us; if this ſecond will is not the teſtator's will, it is no 4.4 

revocation of the firit : he did not mean to die without 2nv ll © lc 

will at all.— The rule for a new trial was made abſolute dl 1 

without coſts. ks 

3 A decd intended to operate as an appointment of uſes, but j ( 
Pinche, not ſufficient for that purpoſe, may have the effect of te- ef 
Hil. Ter. voking a will, if the party appear to have had that intention. te e 
[i rag 3-BR. This caſe came from the Court of Chancery for the opi- 5160 
2%. $9: 124: nion of this Court, the plaintiffs claiming as legatees anc War 
annuitants under the will of Ann Thornycroft againſt the de- tor o 

ſendant, who was nephew and heir at law of the ſaid 4. 7 WI "dt 

and claimed under certain deeds hereafter ſpecified. 4: tor {| 


T hornycreft being ſeiſed in fee of an undivided moiety of the ber 
| | mano! 
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manor of SHarſtead, and alſo of a moiety of certain other 
manors in the county of Kent, by indentures of leaſe and re- 
leaſe, of the 2d and 3d October, 1758, in conſideration of 
natural love and affection, and of 5s. granted and releaſed to P. 
Barling, his heirs and aſſigns, her moiety of Sharftead, and thoſe 
other manors before referred to, to the uſe, as to SHarſtead, 
of herfelf for life; remainder to her filter, D. Thornycroft 
'who died ſoon after), for life; remainder to the defendant 
in fee; and as to the moiety of the other premiſes therein 
leſcribed, to herſelf for life; remainder to the defendant in 
fee, with a proviſo in the indenture of releaſe, that the ſaid 
4. Thernycroft might, by writing under her hand, or by will, 
revoke any of the uſes before limited, and by the ſame or any 
other writing under her hand, limit and appoint nei uſes, or 
charge the premiſes with annuities. By indenture of the 8th 


September, 1768, the ſaid A. T. by virtue of the power re- 


ſerved, revoked the uſes before limited, as to her moiety of 
all the premiſes deſcribed in the indenture of releaſe, and 
in confideration of 3160. granted to P. Barling, his execu- 
tors, &c. her undivided moiery of certain parts therein par- 
ucularly deſcribed of the laid premiſes for a term of 500 
rears to ſecure the ſame, with a power of redemption, and 
trom and after the end or ſooner determination of the ſaid 
ern, to the ſame uſes, and with the like power of revo- 
ciation (except as to the term of 500 years), as were limited 
by the indenture of releaſe of the 3d October, 1758; and as 
' her undivided moiety of ſuch other part of the premiſes 
mentioned in the indenture of releaſe as were not ſubjected 
Owe term of 500 years, the limited the ſame to the tame 
ves, and with the like power of revocation, as were de- 
tared by the ſaid indenture of releaſe, By a deed poll of 
700, A. T. after reciting the above deeds, revoked all the 
ves therein limited, except as to the term of 500 years, and 
united and appointed all the premiſes therein mentioned to 
ierſelt in fee. This deed remained in the poſſeſſion of A. T. 
and was not diſcloſed by her toany of the parties concerned, 
4, Thernycroft was alſo ſeiſed of the other undivided moiety 
dt ſeveral of the eſtates deſcribed in the indenture of releaſe 
4 1758 for lite, remainder to the detendant in tee. By in- 
"tre of five parts, of the 27th December, 1785, between 
J. Clitbercav, in whom the ſaid term of 5 years was by 
mene affignments become veſted, his truſtee, A. 1hornycroft, 
ne defendant, and E. Higginſon, after reciting that the ſum of 
3160/. was due upon the former mortgage to'Clitherow, and 
Wat A. Thornycraft wanted 4000. to diſcharge the fame, and 
tor other purpoſes, which E. Higginſen had agreed to lend, 
end that the defendant had agreed to join in the conveyance 
tor iecuring the ſame, the former term was conveyed to Hig- 
ben; and A. Thornycroft, revoking all the _ ber 
mite 
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limited by the indentures of 1758 and 1768, limited and aps 
pointed, and the defendant joined in conveying to Hizginſn a 
new term of 500 _ for ſecuring the mortgage-money, 1ub. 


ject to a power o 
cation by A. T. as was contained in the indenture of 17 ;8, 


It was further ſtated that 600. part of the mortgage- money 
mentioned to be paid by Higginſon to A. T. was in fact paid 


to the defendant for his own uſe. On the 23d February, 


1787, A. T. made her will, whereby ſhe bequeathed certain 
legacies and annuities to the plaintiffs and others, and charged 
all her real and perſonal eſtates with the payment thereof, 
and deviſed all her real eſtates and hereditaments to truſtees to 
the uſe of her nephew, the defendant, for life; remainder to 
truſtees, &c. remainder to the plaintiff, J. H. Shzve, for life; 
remainder to truſtees, &c. remainder to the firtt and other 


ſons of the body of A. H. Shove, the plaintiff, in tail male, 


with other remainders; remainder to her own right heirs, | 


And upon failure of the perſonal eſtate, ſhe charged her 
real eſtate with the payment of the legacies, annuities, &c. 
and bequeathed the reſidue of her perſonal eſtate to the de- 
fendant, whom ſhe appointed her executor. She afterwards 
made a codicil, in September, 1787, under which one of the 


plaintiffs claimed an annuity. By indentures of leaſe and 


releaſe of the 20th and 21ſt December, 19587, to which 
Z. Higginſon, A. Thornycroft, the defendant, F. Cheſhire and 


J. G. were parties, J. G. the truſtee, took an aſſignment ot | 


the mortgage terms before mentioned, from E. Higginſon, in 


truſt for J. Cheſhire, and the ſaid A. T. revoked al! the uſes 


declared in the ſeveral indentures, concerning her moiety of 
all the ſaid mortgaged premiſes, and limited and appointed 
the ſame, except Sharſtead, &c. to the uſe of F. Cheſhire in 


fee, ſubject to a proviſo for redemption on repayment ot 


the mortgage-money ; and as to Sharflead, and all the other 
premiſes whereof no uſes were before appointed, and which 


were not intended to be charged by the mortgage, ſhe limited 


and appointed the ſame to herſelf for life, remainder to the 
defendant in fee; and A. T. and the defendant granted aud 
confirmed to Cheſhire the premiſes which had been before 
granted to E. Higginſon for ſecuring the mortgage-money, 
ſubject to a like power of redemption, and that upon repay- 
ment he ſhould aſſign the ſame premiſes before granted bj 
A. T. and the defendant, to the uſe of the ſaid A. T. for lite, 
remainder to the defendant in fee. And as to the moiety 
before limited by the ſaid A. T. to J. Cheſhire, he ſhould, on 
repayment of the mortgage-money, reconvey the ſame tv 
the uſe of the ſaid A. T. for life, remainder to the defendant 


in fee; with a proviſo that A. T. might, by writing under 


her hand and ſeal, or by will, revoke any of the uſes to be 


limited in ſuch reconyeyance as to the premiſes thereby 


charged 


redemption, aud to the like power of reyo- | 
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charged with the payment of the mortgage- money, and limit 


ans 

45 and appoint any new uſes concerning the ſame; the like as to 
ub. the moiety of Shar/tead, and the other premiſes therewith 
vo- WH charged; and the ſeveral mortgage terms were upon repay- 
58, ment to be held in truſt to attend the inheritance, A. 77 
ney fed in January, 1791, leaving the defendant her heir at law. 
aid The plaintiffs filed their bill in Chancery, for an account of 
rr, WT vhat was due on their ſeveral legacies and annuities given to 
ain them by the will and codicil of A. T. and to have the fame 
ged paid out of the real, on default of the perſonal, eſtate, and 
>0f, praying that the will and codicil might be eſtabliſhed, The 
10 ftendant, by his anſwer, inſiſted that the deeds of Decem- 
- to ber, 1787, being executed by the teſtatrix, A. T. ſubſequent 
fe; {© her will and codicil, and the eftates therein compriſed 
her being limited to different uſes, and ſuch as were inconſiſtent 
ale, with the uſes limited by the ſaid will and codicil, and he, 
irs, WH te defendant, having joined in the ſaid mortgage, and ſub- 
her jected his reverfionary eſtate to the payment thereof, the ſaid 
c. leeds were a total reyocation of the will and codicil, as to 
de- the real eſtates, and therefore that he ought not to be charged 
ds with the legacies and annuities in refpec thereof, And the 
the maſter having reported that the perſonal eſtate was exhauſted, 
ind de Court of Chancery directed the above caſe to be ſent to 
ich this Court for their deciſion on the following queſtions : 


ind it, Whether by the deed of the 21ſt December, 1787, any 
of and what eftate paſſed to F. Cheſhire in the moiety of the 
in premiſes therein mentioned to be by 4. Thornycreft appointed 
{cs the uſe of the ſaid . Cheſhire and his heirs? 2dlv, Whe- 
of ther the will of the ſaid A. Thornycreft, dated 23d February, 
ted 1787, and the codicil thereto, dated 18th September, 1787, 
in were revoked by the ſaid deed, as to the moiety of the pre- 
of miſes ſo appointed to the ſaid . Chefbire and his heirs ? 3dly, 
er Whether any and what eſtate paſſed by the ſaid deed, dated 


ch 21ſt December, 1787, to the defendant and his heirs in the 
ted moiety of the manor and manſion-houſe of SHanſtead, with 
the de ſappurtenances, thereby appointed to the faid 4. IHorny- 
ud ot tor life, with remainder to the defendant and his heirs, 
de ul ject to a power of revocation by the ſaid A. Thornycroft ? 
ey, Ale, Whether the ſaid will and codicil of the {aid A. T horny- 
17 it were revcked by the faid deed, as to the ſaid moiety 
by of the ſaid manor and manſion-houſe of Sharflead? Lord 
fe, VON, Ch. J. The deed of September, 1787, certainly 
2 operates as a revocation of the will ; for even ſuppoling it was 
on adequate conveyance for the purpoſe for which it was in- 
to ended, till, if it demonſtrate an intention to revoke tre will, 
nt t amounts in point of law to a revocation. If it were ne- 


cfary to decide the point, I do not ſee why this ſhould not 
berate as a grant of the reverſion. It has never been held 
teeeflary that the word “ grant” ſhould be uſed in a grant; 

Vor, V. 3 K it 
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it being ſufficient if the intention to grant be manifeſted by e 
a deed. Much of this doctrine was gone into in the caſe cf , 
Coventry v. Coventry, where it was held that, if a deed could q 
not operate in the way intended, it might in another, in order 7 

to effectuate the intention of the parties. BULLER, |. The te 
Principal queſtion is, Whether the will were revoked by the n 
deed of December, 1787 ? and if it were, Whether either of h 
the perſons named in it, Cheſhire or Pincke, took any thing of 
under it. I am clearly of opinion, that the deed revoked the fr 
will. Firſt, The thing conveyed is a reverſion; that is the of 
ſubject of a grant; and the words, “limit and appoint,” 1 
operate as a grant. Then with regard to the defendan', ii WM ;; 
appears that he is the nephew and heir at Jaw of the grantor, ti 
which is a ſufficient conſideration to raiſe a covenant to v 
ſtand ſeiſed to uſes. GRrosE, J. of the ſame opinion. * 
The following certificate was ſent to the Lord Chancellor, cc 
Tr. Ter. 33 Geo. 3. B. R. 5 Ter. Rep. 310. | is 
« Having heard counſel on the caſe above referred to us, be 
ue are of opinion, Firſt, That the deed of the 21ſt day of ar 
December, 1787, in the pleadings mentioned, operates as a in 
grant of the inheritance in fee-ſimple to John Cheſhire, of the B 
moiety of the premiſes therein mentioned to be by Anz A 
T hornycroft (therein named), appointed to the uſe of the ſail pa 
oo Cheſhire, and his heirs, ſubject to the 5eo years' term.— of 
Secondly, That the will of the ſaid Ann Thornycreft, dated ab 
the 23d day of February, 1787, and the codicil thereto, dated an 
the 18th day of September, 1787, were revoked by the ſaid de 
deed as to the moiety of the premiſes ſo appointed to the if 


faid John Cheſhire and his heirs. —Thirdly, and Fourthly, he 
That the ſaid will and codicil of Ann Thernycreft were 1e. 82 
voked by the ſaid deed, dated the 21ſt day of December, ot! 


178, as to the moiety of the manor and manſion houte of i 

Sharftead, with the appurtenances: and that by the ſaid deed it 

an eſtate in reveriion in fee-{imple, paſſed to the ſaid Alured 50 

Pincke, ſubject to the power of revocation by the ſaid Aun ap 

| T hernycreft, therein mentioned.“ | | : 17 

Brady ex dim. An implied revocation of a will by a ſubſequent marriage wh 
Norris». Cubitt, and the birth of a child, may be rebutted by parol evidence. tai 
ow TS: ju — hut if a will is revoked by implication, a reference to it pu 
1 Devg 51, in an inſtrument atteſted according to 29 Car. 2. c. 3. amounts Wi of 
| to a republication.— On the trial of this ejectment, the jury 00 

found a ſpecial verdict to the follow ing effect, viz. that 7% of 

Norris was ſeiſed in fee of the premiſes in queſtion: that on mi 

26th June, 1770 (being then a widower, without children, ſau 

and his ſiſter, Ann Aufrere, wife of Anthony Aufrere, being co1 

his heir at law), he made his will in writing, duly atteſted, el 


and thereby deviſed the ſaid premiſes to J. B. Bramſton, B. an 

D. G. Dillingham, J. G. Ewen, and J. Hregrave, and thei! ſub 
heirs, to the uſe and intent that the chancellor, * . oe 
, 7 : x 3 « —— K : Cc 10 ary 
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ſcholars of the Univerſity of Cambridge, and their ſucceſſors, 
ſhould and might for ever have, receive, and take threreout 
upon truſt, as thereinafter mentioned, an annuity or yearly 
rent charge of 120. clear of all taxes, &c. &c. and that the 
ſtator declared by his ſaid will the truſts of the ſaid an- 
nuity, or rent charge, in the following words, viz. *I do 
hereby declare my will and meaning to be, that the ſaid 
chancellor, maſter, and ſcholars, and their ſucce{fors, ſhall, 
from time to time, for ever, ſtand and be ſeiſed and poſſeſſed 
of the ſaid annuity, or yearly rent charge, and of the faid 
powers and remedies for the recovery thereof, upon ſpecial 
{ruſt and confidence, and to the intent, that they thall, from 
time to time, for ever, pay, apply, and diſpoſe of the ſame 
vpon ſuch truſts, &c. and in every reſpect in ſnch manner 
as are expreſſed, &c, in the firit 20 pages of a {mall book, 
covered with marble paper, wholly of my own hand-writing, 
and all the interlineations and eraſements therein having 
been made ky me: in the 20th page of which book there 
are, in my own hand-writing, the words and figures follow- 
ing, viz, © all written with my own hand, and bearing date, 
Briſtol, Sept. 22, 1768, containing 20 pages, 7% Norris.” 
And alſo the words and figures following, viz. * This is the 
paper or book, to which my will, bearing date the 26th day 
of June, refers, John Norris. — That ſubject to or charge- 
able with the annuity or yearly rent charge, and the powers 
and remedies aforeſaid for the recovery thereof, the teſtator 
declared his will to be, that the truſtees and their heirs ſhould 
ſtand ſeiſed of the ſaid premiſes in truſt for his own right 
beirs and aſſigns for ever. That the teſtator, by his ſaid will, 
gave to the ſaid T. G. Een 1000). and alſo gave many 
other pecuniary and ſpecific legacies to many other perſons, 
—That by the ſaid paper or book, to which the will refers, 
it is directed, &c. (here was ſet forth an account of the pur- 
poſes to which the annuity given to the univerſity was to be 
applied), — That after making the ſaid will, viz. in May, 
1773, the teſtator married Charlotte Townſhend ; previous to 
which marriage, and after makin tne will, he conveyed cer- 
tain lands of the annual value of 1230/. to truſtees, for the 
purpoſe of ſecuring to the ſaid Charlotte a clear yearly ſum 
of Soo. in caſe there ſhould be no ſon of the marriage, and 
bool. if there ſhould be a ſon by way of jointure, and in bar 
of dower. with remainder to himſelf in fee. That the pre- 
miſes in the declaration mentioned, and ſo deviſed as afore- 
ſaid by the will, were not compriſed in the laſt- mentioned 
conveyance.— That, on the 13th of December, 1775, the 
teſtator having then had no iſſue born of the ſaid marriage, 
and lis faid filter being then his next heir at law, wrote and 
ſubſcribed with his name a paper writing (ſet forth in hec 
verba, and entitled . memorandum of my intention“), in 
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which, after mentioning, that, by the ſettlement, his wife (of 
whom he ſpeaks in the higheſt terms of approbation) had 


800!. a-year clear money, which his will, © even if it were not 
prior, could not affect, and which,” he ſaid, & it had noching 
to do with,“ declared a further intention in her favour as 
follows: „My will is (and if I live to expreſs it in legal for- 
mality, it ſhall be a coercive will), that not only all her jewels 
ſhall become hers, but that ſhe ſhall have her choice of half 
the plate when appraiſed, and of half my books. That, more- 
over, the thall have to the amount of 2cc/, (belides the har. 
ſichord, which I wholly give her) in furnicure (according io 
her own choice of it), and beſides, or over ad above the 
800l., loool. in cath, to be paid to her within one year from 
my deccaie, by my executors under my will.—ela case ! 
ſhall not live to procure this my will and intention to be ac- 
cording to legal preſctiption, I call upon you, my dear liter, 
to fulfil my deſigns, uſing too all your endea» ours that 1e 


ſhall hinder you.—To the page on the other tide, and to tz 


page on this, I have ſet my name as above dated, % Nor. 
My friend J. Een take a copy of this, an i not com- 
plied with, publiſh it.“ — That, afterwards, on the 25t: of 
October, 1776, the teſtator had iſſue, born of his ſaid wile, 
Charlotte Laura Norris, the leſſor of the plaintiff; and to 


on the 27th December, 1796, being ſeiſed as aforeſaid of the 


remiſes in the declaration mentioned, amongſt otlici cal 
! 


eſtates, he ſubicribed his name to another paper writing, in che 


preſence of three witn-{{cs, who, at his requeſt, ſubſciibed 


their names thereto in his preſence and in tae preſence of ech 
other; which paper writing was dictated by hum, und reduced 
into writing by his order, and was in the worgs ard fiyures 
folloving, viz. © Memorandum ot what Mr. Nor ris tid in the 
preſence of Mr. Bromjield, J. G. Bauen, and T. Lunt, on tie 
evening of the 27th of December, 1776. That, as his will 
was made before he married a ſecond time, he had tine de- 
viſed his eſtate to his heir male, and had given 10,000. 
the younger children of the Hoveton family; but now, hav- 
ing a female child, it is his meaning that the thouid inherit 
the eſtate as his heir, and, of courſe, that the x0,000/. H 
not become due to the Hoveton children, vnlets the faid cid 
ſhould die without heirs of her body. Mr. Norris allo means 
that the 1000. left to Mr. J. G. Ewen ſhould be. paid to 
him, and alſo all the other legacies mentioned in the will to 
other people, except the above 10,000/.—F. Norris. And 
he alſo particularly deſires, that the college gift may be paid 
and diſpoſed, as he has, in the ſaid will, directed. — Ie 
parchment book reſpecting the college gift is to ſtand.— UI. 
Brograve had inſtructions for this, and drew it up.” —Wit- 


neſs to the above ſigning of the ſaid J. Norris, J. Bromfield, | 


J. G. Ewen, T. Lunt=That the ſaid clauſe in the laid 
| | pape! 
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paper writing laſt mentioned, immediately following the 


1 name of Fohn Norris, &c.—“ And he alſo particularly de- 
WJ fires, &c. was, by the direction of the ſaid % Norris, 
'" WH firuck out, by ſeveral ſtrokes of a pen drawn through the 
8 ſame, beſore the teſtator ſigned the laſt- mentioned paper writ- 


ing, the teſtator ſaying to the perſon who reduced the ſaid me- 
morandum into writing, “ Y ou may draw your pen through 


i what you have now written, for there is a parchment book 
with the will in the hands of Mr. Brograve, that mentions 
” all about it. That, by the words, children of the Hovelon 
; „ family,” and “ Hoveton children,“ the teſtator meant the 
v d uildren of his ſaid ſiſter, who then lived at Hoveton, — That 
5 the will of the 26th of June, 1770, did not contain any de- 
[ riſe of any part of the teſtator's real eſtate to his heir male, 


or to any other perſon, except only the deviſe of the premiſes 
| above mentioned, part of his real eſtate, for ſecuring the ſaid 
” WH icnt-charge to the Univerſity of Cambridge. Nor did the 
faid will contain any gift of 10,000/. or any other ſum of 


draught of a will which had been prepared by the direction 
of the teſtator in the year 1768, but had never been executed, 
there was a deviſe of the principal part of his real eſtate to 
us ſaid ſiſter for life, with remainder to her firſt and other 
lons in tail male, charged with the payment of ro, oool. to the 
younger children of his ſaid ſiſter, on certain contingencies 
therein ſpecified; and the ſaid draft contained alſo a be- 
cueſt of 300. only, to the ſaid 7. G. Ewen, —That the teſ- 
ator died on the th of January, 1777, ſeiſed in fee of the 
premiſes mentioned in the declaration, leaving the leſſor of 
the plaintiff his only child and heir at law; and that he 
alfo died ſeiſcd in fee of other real eſtates of the yearly value 
of 2,500/.—That after his death, and before the time within 
mentioned in which the treſpaſs, &c.—The defendant claimed 
under the deviſe to the Univerſity. There were two queſ- 
tions upon this ſpecial verdict. 1. Whether the will of 1770 
was revoked by the ſubſequent marriage, and birth of a 
child? 2. Whether, ſuppoſing it revoked, any thing ap- 
pears on the face of the ſpecial verdict, a hich, in law, amounts 
to a republication, eſpecially with reſpect to the deviſe to the 
univerſity? Lord MANSFIELD. I had no doubt upon this 
caſe from. the beginning. Sir George Hay's deciſion in Shep- 
berd v. Shepherd (1), is not applicable to the preſent queſtion, 

t | 95 becauſe 


— 


— 


(1) © Sh-pherd, the teſtator, having made his will, after ſome ſmail 
legacies to his collateral relations, made his wife reſiduary legatee. After 
the making of the will, his wife was brought to bed of a daughter in 
1763, upon whoſe birth the teſtator added a codicil, whereby he directed 
Mat the legacies mould be paid, and that an annuity of zool. ſhould be 
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money to the Hoveton children, or any of them; but in a 
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beeauſe the point there was, whether the birth of a chit 50 
alone operated as a revocation. He held that it did not. m 
And, in that caſe too, the child was totally unprovided for. th 
A ſubſequent marriage, and the birth of a child, atfords a MM U 
mere preſumption. There may be many circumſtances WM thi 
whete a revocation may be preſumed. The caſe in Cicero is | he 
an old and well-known inſtance of ſuch preſumptions (1). WI i 
But, upon my recollection, there is no caſe in which mar- De 
riage and the birth of a child have been held to raiſe an im- bot 
plied revocation, where there has not been a diſpoſition of the WM the 
 aohole gate. It was a total diſpoſition in Chriſtopher v. il 20 


' Chriflopher, 4 Burr. 2171. (ante, vol. III.) and in Spragge As 
v. Stone, at the Cockpit 27 Mar. 1773, and it has always WI ail 


been a total diſpolition in the caſes of perſonal property, b-- WW ary 
cauſe, by making an executor, the whole is diſpoſed of, In | of 
ſuch cafes, the inference is exceſſively ſtrong in favour of! WI ver 
the wife and children. But I doubt extremety | I give no opi- WM fin 
nion) whether the circumſtances in this caſe are ſuch as woul! WI wa: 
raiſe the preſumption. The teſtator diſpoſes of a ſmall par: poi 
of his eſtate to a charity. Then, in contemplation of lis or | 


marriage, he ſettles 800/. a- year upon his intended wife, with 
remainder to himſelf in fee. It is clear, therefore, that he 
contemplated the change in his ſituation after the will, and 
provided for it as to his wife; and, with regard to the child- } 
Z ren, he may well be ſuppoſed to ſay, I will keep them in my 
: own power. Suppoſe a man had given ſeveral legacies, by 
b a will, and had deviſed all his real eſtate to the uſe of lis 

children when he thould have any: would a ſubſequent ma- 

riage and the birth of a child have revoked a will of that | 

ſort ?—But I am clear on the other ground, that this pre- 

ſumption, like all others, may be rebutted by every ſort ot | 
Z | evidence (2). There is a technical phraſe for it, in the caſe 
3 of executors : it is called rebuiting an equity. Lugg v. Lugg. | 
. 1 I. I. Raym. 441. 2 Salk. 592. is ſtrong to this point. Thun. 
| fon v. Brown, 1 Eg. Caf. 413. was decided upon a particular, 


= = againſt a general, preſumption; and Sir George Hay appears to 

N | have underſtood this to be the law. Now, che intent here is 
N | glaring from the writings found by the verdict. The coun- | 
4 | {el for the leſſor of the plaintiff admits that there is evicenc® | 


PY 


—— 
—— 


ſccured on the r-/idurm, and paid to his daughter. The codicil and wv 

were found together. In 1765 another daughter was born, and 4: 

1768 a fon, who was a poſthumous child, the teſtator being dead abou: 

ſix months before his birth.” Sir George Hay, in giving his opinion tha: 

. the will was not revoked, delivered a very ſolemn and learned argu 
3 ment, in which he ſtated and examined a number of caſes not in print, | 

| as well as thoſe contained in the different reporters. 
(r) Pater credens filium ſuum eſſe mortinem, alterum inflituit b red. 
Filio domi redeunte, hujus inſtitutionis vis eft nulla, Cie. de Oratore. 
(2) Vide Shinn. 227. 
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to rebut the preſumption. If that were more doubtful I 
think the defendant's counſel is right, that the inſtrument of 
the 27th of December, 1776, ſets up the deviſe to the 
Univerſity. This inftrument was written after the birth of 
the child. The teſtator had ordered a draught of a will to 
he prepared in 1768. Afterwards, in 1770; he makes the 
will in queſtion. Now what appears in this inſtrument of 
December, 1776? The teſtator remembers the diſpoſitions 
both of 1768 and 1770; but is not correct as to which of 
them he had executed. Buthis meaning is, that his eſtate ſhould 
go to his daughter, That the 10,c00/. thould not be paid. — 
As to the legacy of 1000. to Even, that was to ſtand—*and 
alſo all the other legacies.” The word “ legacy,“ in its ordin- 
ary ſignification, is applied to money, but it may ſignify a deviſe 
of land (1), and may here comprehend the deviſe to the Uni- 
verſity, which the teſtator calls a gift. WILLEs, J. of the 
ſame opinion. ASHHURST, J. of the ſame opinion. There 
was a ſtrong caſe in this court, E. 13 Geo. 3. on the firſt 
point, as to the admiſſion of parol evidence to rebut an equity, 
or implication. 'The cauſe was tried before me. BULLER, 
J. Jam of the ſame opinion. I argued the cafe alluded to 
by ASHHURST, J. It was the caſe of Rogers v. Lang field, 
and was decided on the authority of Lake v. Lake (2), before 
Lord Hardwicke. Burtenſhaav v. Gilbert, infra, $89. did not go 
upon an implied, but an expreſs revocation, for the firſt will 
was in two parts, and the teſtator had cancelled one of them. 
In Goodright, leſſee of Glazier, v. Glazier, a will revoked by a 
ſubſequent will, but not cancelled, was held to be re-eſta- 
bliſhed by the cancellation of the ſubſequent will (3). Im- 
pled revocations muſt depend on the circumſtances at the 
ime of the teſtator's death. Judgment for the defendant (4). 

But in general marriage and the birth of a poſthumous Doe er dim. Join 
child amount to an implied reyocation of a will of lands +ancathire the 
made before marriage.—On the trial of this ejectment, a rap phe FOR 
ſpecial verdict was found in ſubſtance as follows: John Lan- 2. ſobn, foſiab, 
caſbire the elder, being ſeiſed in fee of the premiſes in queſ- and Joſhua Lan- 
tion, and being then unmarried, by will dated 6th April, caſhire, Mis Ter. 


Geo. 3. B.R. 
1786, duly atteſted, deviſed lands to John and Foftah Lanca- 5 Ter. Rep. 49. 


faire, and their heirs, in truſt for his nephews, Joſhua and 


James Lancaſhire, their heirs and aſſigns for ever. After the 
waking of the will, on the roth of October, 1788, the de- 


(1) S. P. Per Lord Macclesfield, Beckley v. Newland, Canc. T. 1723. 
2. P, V. 182, 186, 187. 

(2) In Canc. 1751. 1 Will. 313. Law of M. Pr. Eu. 1775. p. 297. 

(3) H. 10 Geo. 3. 4 Burr. 2512. ante, 801. 

(4) Hide v. Maſon, 25 Nov. 1734. 8 Vin. 140. pl. 17. Harwood v. Good 
gl, !e/ſee of Rolfe, 3 Wilſ. 447. 2 Blackft. 937. and on error in B. R. * 
lg Geo, 3. Coup. 87. infra, p. 881. Sutton v. Sitton B. R. E. 18 Geo. 3. 
Grup. 812. infra, 8 90. 


2K 4 viſor 
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viſor intermarried with Mary Lancaſhire, then Mary Calling, 


ſpinſter, and lived and cohabited with her until the time ot 


his deceaſe. After the marriage, on the 12th of July, 1796, 
the ſaid Mary diſcovered that the was pregnant and with chil( 
by her huſband, and then made known the ſame to him, who 
thereupon expreſſed an intention to revoke his will, and to 
make another, and to give the premiſes to his wife and her 
heirs, and he gave directions to an attorney to prepare an- 
other will accordingly, but died before any other will was 
prepared. On the 14th July, 1990, Jobn Lancaſhire the 
elder died ſeiſed, &c. * his ſaid will, dated on 6th April, 


1786, not having been burned or deſtroyed, or in any man- | 


ner cancelled, torn, or obliterated, or reyoked, or altered by 
any other wil or codicil in writing, or other writing of the 
ſaid Fohn Lancaſhire the elder, in his life-time.” After his 
death, on the 3oth of January, 1791, the faid Mary was de- 


livered of a male chiid, the within named n Lancaſhire | 


the younger, being the child with which ſhe had diſcovered 


Herſelf to be pregnant, and being the only ſon and heir of } 


John Lancaſhire the Ader. Lord KEN VON, Ch. J. Com- 


lidering the very extenſive conſequences of the rule to be eſta- 
bliſhed in this caſe, which might hereafter affect a variety ol 
caſes, we thought we could not proceed with too mach cil- 
cumſpection, and therefore we were anxious to obtain every 
information upon the ſubject before we decided it. It was 
with much heſitation that any rule on this head was bor- 
rowed by our predeceſſors from the civil law, and incor- 
porated into our law. Thoſe rules were introduced by very 
flow degrees; and though the caſes of Overbury v. Overbury, 
2 Show. 242. and Lugg v. Lugg, Salk. 592. 1 Ld. Raym. 441. 
were afterwards approved of, they did not receive a fins! 
ſanction till the cafe of Chriftopher v. Chriſtopher, in 1771, in 
the Exchequer. It is true that a very able lawyer diflented 
from the deciſion in that caſe, leſt the ſtatute of frauds ſhould 


be thereby repealed; and having a jealouſy in introducing | 


the civil law, he reſiſted the force of thoſe arguments, which 
found their way to the other judges, who determined that 
caſe, And I am glad that thoſe judges vid _over-rule his 
opinion; becauſe no perſon would wiſh that his family 
ſhould be put into ſach a ſituation as to be deprived of all 
p'oviſion, and that the ſecondary objects of his bounty 
thould be preferred to his immediate children. But without 

ving into all thoſe caſes, it may now be taken for granted, 
Perbue it has been ſ6lemnly decided, that marriage and the 
ſubſequent, birth of a child amount to a revocation of a will 
made before marriage. Perhaps the foundation of that prin- 
ciple is not ſo much an intention to alter the will implied 
trom thoſe circumſtances happening afterwards as, a tacit 
condition annexed to the will itſelf at the time of making ii, 


— 
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that the party does not then imend that it-ſhould take effoct 
if there ſhould be a total change in the ſituation of his fa- 
mily. If thoſe caſes were reterable to the head of a ſubſe- 
quent intention, the principle would be conttderably diſtreſſe! 
by the argument of Mr, B. Perrot in Chriſtopher and Chriſa- 
pher, and by the circumſtance of a conception not commu- 
nicated to the huſband, or of a miſcarriage ſubſequent to his 
death; the latter of which might have tome influence on tlie 
intention of the deviſor, and yet would not operate as a re- 
vocation 3 aud the former would have that enicét, though it 
could not influence the intention. But, without conſidei ing 
en what thoſe caſes profeſſed to go, it is ſufficient now to ſay 
hat the rule is too clearly eftabathed ro be ſhaken; and the 
ingle qusſtion here is, Whether the rule, which has beeu 
incorporated into our law, ſubject to the exceptions men- 
noned by Lord Mantſield in Brady v. Cubitt, ante, 866, extend 
tothe caſe of a ſubſequent marriage and the birth of a poſthu- 
mous child? It being admitted in the argument that this rule 
was borrowed from the civil law, it is neceſſary to reſort to 
tlie civil law to examine its extent. By referring to that law, 
Ido not wiſh to import into our courts all its deciſions on 
2 tamentary acts: thoſe reſpeCting the te/Jamentum inofficioſum 
have heen frequently and very properly rejected by courts of 
law ; but thote reſpecting revocations by a ſubſequent mar- 
nage and birth of a child have been incorporated into our 
ay, In Juſtinian (I) we find this paſſage : © Pofthumt quo- 
que liberi vel heredes inſtitui debent vel exheredart et in en 
fa” omnium conditio et, quod et filio paſubumo et quolibet ex ceteris 
lverts, five feminini ſexus five maſculini, præterito, valet quidem 
tftamentum ; ſed paſtea, agnatione poſtuimi five poſthume, rumpi- 
tur, et ed ratione totum infirmatur : ideoqgue fi mulier, ex gud pojt- 


bumus aut poſthuma ſperabatur, abortum fecerit, nihul impediments 


lt (criptis heredibus ac hereditatem adeundam.” And Vinnus 
commenting on this law, ſays (2), ** Hinc petenda ratio, cur 
piſtbumo preterito placeat teſlamentum ab initio valere ; nimirum 
qura fieri poteſt, ut non naſcatur, abortum faciente muliere, ex gud 
ſperabatur. Aique haFtenus ergo nec pro nato habetur ; fruſtraque 
wncitur eum gui in utero oft, quoties de commodo ejus agitur, pro 
& gi in rebus humanis fit, haberi. Nutlum- enim hic inconimo- 
Gum {entity cum ſtatim ut editus eſt teſtamentum rumpat, et regula 
% fic temperanda eft fe modo poſtea naſcatur, tunc enim fiftione 
ſuris nativitas retro-trabitur.” Then it is clear both in 
le text, and in the commentary on it by one of the moſt 
able civilians, that if the wife be pregnant, and a poſthu- 
maus child be afterwards born, the will is utterly de- 
kroyed, And this confirms. tlie idea that theſe deciſions do 


— 


— 


(1) M. Ad. 2. tit. 13. De Poſehumis, (2) Fin. liò. 2. tit. 13. 
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not procced on the intention of the party, but on a tacit 


condition annexed to the will itſelf when made. Our law 
alſo takes notice of poſthumous children in a variety of caſes. 


Under the ſtatute of diſtributions poſthumous children are | 


entitled to take with thoſe born during the parent's life-time, 


In Co. Lit. it is faid, if a father die, leaving a daughter, and his 


wife be enfient, and a ſon be afterwards born, though tic 


lands deſcend to the daughter in the interim, yet the inſtant 


the fon 1s born the deſcent thifts to him. So too under the 


ſtatute 10 arid 11 Vc. 16. the law conſidered them as entitled 1 


to take: but the misfortune was, that if there were no truſ- 
tee to preſerve the contingent remainders, that which was 
good in its inception, might be afterwards defeated by the 
child not being in eſſe when the particular eſtate dropped: bu: 
that was founded on technical reaſoning, becauſe the jar- 
ticular eſtate failed before the remainder could take effect. 
It is part of the hiſtory of that law that the judges had be- 


fore (1) held ſuch an objection fatal, becauſe a contingent | 


remainder muſt take effect during the preceding particular 
eſtate, or eo inſtanti that it determines; though the Houle ot 
Lords reverſed that judgment againſt the opinion of all the 
Judges, but afterwards, by way of ſaving their own honour, 
pafied the ſtatute in queſtion, not declaring what the law 
was, but enacting, that in future every ſuch child thould 
take in the ſame manner as if born in his father's life-time, 
though there ſhould be no eſtate limited to truſtees to pre- 
{crve the contingent remainders. There is no neceſſity how- 
ever to purſue this point further, it being ſufficient tor the 
deciſion of this caſe to fee how far our predeceſſors have 
gone in judging upon this ſubjedt. They have determined 
that marriage and the birth of a child may operate as a fe. 
vocation of a will made before; and by adverting to the civil 


law, from whence this rule was borrowed, we find that it | 


equally extends to the caſe of a poſthumous child: the tex: 
of the civil law ſays that it does, and ſo does the comment- 


ary on it; and to this nothing is oppoſed. For theſe rea- 


ſons therefore, ſtanding on former deciſions, and not extend- 
ing them beyond the rule eſtabliſhed and incorporated into 


our law, I am of opinion that the plaintiffs are entitled to re- 


cover. In forming my opinion, I diſclaim paying any atten- 
tion to the declarations of the huſband, becauſe letting in that 
kind of evidence would be in direct oppoſition to the ſtatute 
of frauds, which was paſſed in order to prevent any thing 
depending either on the miſtake or the perjury of witnellcs- 
But when the act intended to guard againſt frauds and pet— 
juries, it left the courts at liberty to take into conſidera- 
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(1) Vide Reeve v. Long. Salk, 228. 3. Lev. 303. 
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acit tion thoſe circumſtances which are not liable to prevarica- [2] 
aw WH ton. BULLER, J. Some points have been fully eſtabliſhed : 19 
ſee, it, That an alteration of circumſtances may amount to a 

are WH tcvocation of a will of lands. 2dly, That marriage and the 

me. birth of a child are ſuch circumſtances as will produce that 

his etect. And, 2dly, That fuch a revocation is by preſump- | 
tie ton of law; and implied revocations are not affected by the {+1 
ant ſtatute of frauds. Then the only queſtion which remains by 
the to be diſcufſed is, Whether a child i ventre ſa mere be or be . 
ed not in the ſame ſituation as a child actually born. Though, 
ul. when J ſay this, I do not forget the declarations which are | 
vas tated in this verdict, to which I entirely concur with my 4 
the rd, that no regard is to be paid. If there be any revocation 1 
but it all of this will, it is ſo by preſumption of law, independ- ft 
ar- ently of expreſs declarations. But when theſe declarations 1 
c. were uſed, in argument at the bar, to prove that the deviſor 1 
be- did not intend to provide for his child, I think that the queſtion * 
ent was not accurately ſtated; it ſhould have been ſtated thus, j 
lar „Whether by thoſe he meant to revoke the will?“ I do | 
of not think it neceſſary that it thould appear to have been the = 
the &viſor's intention to provide for the child: the law ſays, = 
ur, that unleſs an intention appear that the will ſhould ſtand, : 1 
1W the circumſtance of marriage and having a child operate as a | 
uld revocation of the will. THEN the great queſtion is, WRHE- 4 
ne, WW THER a pgſthumous child is conſidered in the ſame ſituation as one * 
re- lern during the parent's life? On this head many cates have —_ 
W been cited to lhew that there is no diſtinction. Without bi: 
the going through them again, I will only add one to them, in wile 
Ve 1 Vez. 85. where, on a bond given on marriage to rare | 
ed 2c00/. for ſuch child or children of the marriage as ſhould 
1e. de living at the death of the father or mother, a poſthumous 5 


child was held entitled to take as coming within the deſcrip- 
tion. And indeed all the caſes cited as well as that of White 
. Barber (1), eſtabliſh this point, that there is no diſtinction 
between a child in ventre ſa mere and one actually born. Dif- 
ferent comments having been made on the ſuppoſed facts of 
tie caſe of Brown v. Thompſon, 1 Eg. Caf, Abr. 413. I was 
induced to look into the regiſter-book, waere it does not ap- 
pear that the child was born during the parent's life: and as it : 
does not ſo appear on the face of the proceedings, conlider- | | 1 
ing che authority of the book in which that caſe is contained, 4 
| think we muſt take it that the child was not actually born. þ 
The brt obſervation to be made on that caſe is, that the cafe 
was firſt heard before the Maſter of the Rolls, who decreed 
a 7evocation of the will; though that decree was afterwards 
reverſed by Lord Keeper Wright, who was of a different 


— — — 


—— —— — 


* — 


(1) 5 Burr. 2 708. ante, vol. III. p. 182. 
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opinion from the peculiar circumſtances of that caſe. Tie 


deciſion of the Rolls chen was fully equal to che other: but 
without conſidering the weight of names, I rather look to 
the reaſons given for the ſeveral judgments; and I think that 


thoſe given at the rolls were the moſt ſound. In the regiſter 


it ſtands thus: the bill ſtates that the will was made 3d March, 
1692, by which 7. Brown deviſed to his coufin, E. Cliſe, in 
fee; that ſoon after he married; and ſoon after he died: the 
anſwer ſtates, that, after making his will, he married E. Cliſe 
and had iſſue by her the defendant : but there is no date to 
either of thoſe events either in the bill or anſwer. The ex- 
preſſions relied upon at the bar to prove that the child was 
born in the father's life-time, are, “having a child,” and, 
left a ſon;“ but both thoſe are conſiſtent with the idea of 
there being only a poſthumous child. If that circumſtance 
made all the difference in the cauſe, that ſhould have been 
{tated by the plaintiff: but nothing of that kind was intro- 


duced in the cauſe. But there was another circumſtance in 


the cafe, on which (I think) Lord Keeper Wright founded 
his decre, and which ought not to have influenced his de- 
ciſion; and that was, that after the deviſor's death the wite 
deviſed to the poſthumous ſon, and died before the ſuit was 
commenced. The Lord Keeper was clearly of opinion, 
% That alteration of circumſtazces may be a revocation of 
« a will of lands as well as of a perſonal eſtate; and that, 
« notwithſtanding the ftatute of frauds and perjuries, which 
« does not extend to an implied revecation; but (he added) 
c no ſuch alteration appears here, for no injury is done to 
« any perſon; and thoſe are provided for whom the teſtator 
« was moſt bound to provide for.” The ground of that 
judgment therefore was, “ that no injury was done to any 
perſon:“ but that does not apply to the argument, whether 
an alteration of circumſtances ſhould or ſhould not operate 
as a revocation of ihe will of the firit deviſor. It was not 2 


ſufficient ground on which a Court ſhould decide on the 


validity of the will, that the perſon benefited by that decree 
would have taken if the will had been revoked, The ſubſe- 


queat deviſe by the mother to the child could not affect the 


queſtion reſpecting the validity of the father's will; for, ac- 


cording to that mode of rea{oning, if the wife had deviſed to 


any other perſon, the determination of the Lord Keeper 


would have been different. On tlie whole, I think we muſt 


take it that in that caſe the child was not born during the de- 
viſor's life; if ſo, the opinion of the Maſter of the Rolls goes 


the full length of deciding the preſent caſe ; and I agree that 
that opinion is ſound law. GROsE, J. Although this 152 


queſtion of very great importance, it ſeems to me to be te- 
duced to a very narrow compats. Tt 1s not whether marriage] 


and pregnancy amount to an implied revocation of a will cl 
; lands 


and 
fubſ 
pref 
has 

in it 
ano 
ſtat 
non 
a CC 
ſatu 
integ 
ſuch 
no 
the 
a W. 
The 
here 
ther 
[kn 
in fa 
tat 


thin! 


in La 
dd! 
The 
1s, t] 
that 

whe 
in th 
then 
chile 
tion 

has | 
devil 
at th 
from 
lider 
this 
pher 
that 

fia 
by n 
ft ine 
I fn 
0. by 


ch 


— 


Wills. 


nds made before marriage; but whether marriage and the 
ubſequent birth of a child will have that effect, The law 
xreſumes that the deviſor intended, or rather, as Lord Kenyon 
has aid, there was a tacit condition annexed to the will, that 
ſuch an event the will ſhould not ſtand, This depends on 
other queſtion, Whether againſt che expreſs words of the 
ſaute of frauds, the law will in ſuch a caſe imply a revoca- 
tion of a will of lands? On that head I cannot but expreſs 
doubt whether it is not to be lamented that the letter of chat 
latute has not been more ſtrictly adhered to; if this were res 
gra, I ſhould have great difficulty in determining chat 
ſuch a caſe was not within the ſtatute of frauds. But it is 
now too late to doubt whether in the caſe of marriage and 
the birch of a child during the father's life, the law pretumes 
a will of lands made before that marriage to be revoked. 
That point has been ſolemnly decided ; and rhe only queſtion 
here is, Whether in point of law, juſtice, and good ſenſe, 
there be any difference between that caſe and the preſent * 
| know of no argument, founded on law and natural juſtice, 
in favour of the child who is born during his father's life, 
ut does not equaily extend to a polthumous child. And I 
ih nb, that when once the law bas interfered and preſumed 
in {:your of one child, it would Rop far ſhort of juſtice if it 
lid not raiſe the lame preſumption in favour of the other. 
The prelumption in tavour of the child who is actually born, 
I, that at the time of the father's death ne could not intend 
that the will thould take effect, or rather, that at the time 
when he made the will, he did not intend that it ſhould ſtand 
nthe event of his afterwards marrying and having children: 
tien the Jaw which makes that preiumption in eg of a 
cluid burn in the parent's life, muſt make the ſame preſump- 
lon in favour of one born afterwards. The objection which 
bas been made againſt this is, that the will ſpeaks from the 
deviſor's death; and that it mult be decided whether or not 
at that moment it be a valid will. I agree that it does ſpeak 
from that time; but the inſtant the child is born, he is con- 
licered, by retroſpect, as born during the parent's life. For 
lis opinion I refer to the civil law, as was done in Chri/to- 
ther v. Chriſtopher, and the other caſes which are founded on 
at law. Vinnius lays, “ Si modo pęſtea naſcatur, tunc enim 
ſine juris nativitas retro-trabitur.“ The whole paſſage read 
oy my lord from that commentator fully explains this doc- 
ume. And in another learned writer on this ſubject, Damat, 
* this paſſage (1), © The children who are NOT as yet 
;; Yor when their tathers die, whom we call poſthumous 

children, and likewiſe thoſe who are taken out of their 


—  —  — 1 
* 


(1) Dom. 2. b. 2. tit. 1. . 1. par. 6. 


« mother's 


& mother's womb, ſhe being dead before ſhe was brought to 


« bed, are reckoned in the number of children who ſucceed, | 


« And although they are not as yet born when the ſuc- 
* ceflions Which they are to inherit fall to them by the 
« death of their father, mother, or others their relations, yet 


e they belong to thein upon condition that they ſhall be born 


& alive, and they are conſidered as heirs already before their 
& birth.” From hence it is evident that a poſthumous child 
muft be conſidered in the ſame fituation, and entitled to the 
fame benefits, as a child born during the life of the parent, 
The cafe mentioned by my brother Buller, and that of Hal: v. 
Hale, Prec. Chan. 50. are alſo ſtrong to this point. In oppoſi- 
tion to this no one caſe has been cited. It ſeems to me, there- 
fore, that it would be contrary to law, juſtice, good ſenſe, and 
every principle on which the doctrine of wills both in eccle- 
naſtical and common law courts is founded, to determine that 
there is any difference in this reſpect between a child actu- 
ally born and a poſthumous child, —Judgment for the plain- 
tiff. | 
TheodoreDarley, A common recovery ſuffered by tenant for life, with re. 
ann ee mainder to truſtees to preſerve contingent remainders, re- 
Dailey d«ceated, mainder to the ſame tenant for life in fee, is a revocation of 
v. Elizabeth his will. — This cafe was made for the opinion of the judges of 
ets 7 — the Court of Common Pleas, by an order of the Court of 
La gworthy, Chancery of the 10th of December, 1766; which ſtates, That 
Garland Lang- the plaintiff's brother, Vincent Darley deceaſed, was ſeiſed in 
wo OY fee of the premiſſes in queſtion ; viz. the manor of {rewithi, 
San ah Marihall, the —_ of the manor of Relaton "row, Battens, Adacrift, 
widow, Robert Bowda,T refwell, Treſellan, Lanxton, { rewannet, and two twelve 
ee e parts in Twelve Men's Moor (inter alia), ex parte maternd, 


John Trehawke, That Vincent Darley, previous to his marriage with E!:zabeth 


Tr. Ter. Newton, widow, by indentures of leaſe and releaſe, dated ihe 
5 Geo. 3.C.B. th and 8th days of February, 1743, in conlideration of the 
* marriage, and of 5 00. paid as a marriage portion and pro- 


viſion of maintenance for the ſaid Elizabeth, in caſe ihe ſur- 
vived him, and in bar of dower; and in conſideration of the 
yearly income which he would be entitled to have and receive; 
in right of the ſaid Elizabeth, during their joint lives; and 
for ſettling the premiſſes in queſtion ; did convey, unto Mil 
tam Archer and John Trehawke, and to their heirs for ever, 
ALL, &c. &c. to hold the fame with the appurtenances unto 
the ſaid Milliam Archer and John Trehawke, in fee upon the 
tollowing truits, viz. t9 the uſe and behoof of the ſaid Vincent 
Darley, his beirs and aſſigns, until marriage, and from and 
immediately after the ſolemnization thereof, to the »/? of the 
aid Vincent Darley, for life ; remainder to William Archer 
and John Trehawke, during the life of the ſaid Vincent Dar- 
icy, upon truſt, to preſerve contingent remainders. And fr 


and after the death of the ſaid Vincent Dailey, to 3 
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Elizabeth Newton and her aſſigns, for and during her natural 
life, an annuity of fifty pounds. And after the death of the 
fad Vincent Darley and Elizabeth Newton, to the uſe of the faid 
Villiam Archer and John Trehawke, for the term of two 
hundred years, for younger children's portions :—And after 
the determination and expiration of that term, te t/e uſe of the 
irt ſon of the body of the ſaid Vincent Darley, on the body 
of the ſaid Elizabeth — And afterwards, and for default of 
ſuch iſſue, fo the uſe and behoof of the ſecond, and all and every 
other ſon and ſons of the body of the ſaid Vincent Darley, on 
the body of the ſaid Eligabeth lawfully to be begotten, and 
the heirs of their bodies lawfully ifſuing, ſeverally and reſpec- 
tively, as they ſhall be in priority of birth and ſeniority of age; 
the eldeſt of ſuch ſon and ſons, and the heirs of his body, being 
always to be preferred, and to take to the ſaid premiſſes here 
the younger of ſuch ſon and ſons, and the heirs of his body ; 


cent Darley, his heirs and aſſigns, for ever. | he marriage, ſoon 
ater the date and execution of the ſaid ſettlement, took effect: 
but there never was any child or children of the marriage 
either male or female. Vincent Darley, on the 10th day of Octo- 
ber, 1959, made his will, and thereby dæviſed all his lands, tene- 
ments, and hereditaments, in the counties of Devon and Cornwall, 
2 the defendant Elizabeth Darley his widow for her life, with 
r:mainders over. The ſaid Vincent Darley, AFTERWARDS, by 
ndentures of leaſe and releaſe, dated the 28th and 29th days 
of September, 1763, made between the ſaid Vincent Darley of 
tie one part, and George Green, gent. of the other part, for 
te conſideration of ten ſhillings, did grant, bargain, ſfe]), re- 
tae, and confirm unta the ſai George Green, his keirs and aſ- 
I2ns, all that, &c. to hold the ſame unto the ſaid George Green, 
fis heirs and aſſigus for ever, © to the only uſe and behoof of 
' the ſaid George Green, his heirs and aſſigns for evermore.” 
By indenture tripartite, dated the iſt day of November, 
| 1762; between the ſaid Vincent Darley, Chriſtian Coad, and 
Jen Cad, of the firſt part, the ſaid Ceorge Green of the ſecond 
jart, and Edmund Turner of the third part, after reciting the 
lad indentures of leaſe and releaſe, of the 28th and 29th of Sep- 
amber, 1763, from the ſaid Vincent Darley to the ſaid George 
been; and likewiſe indentures of leaſe and releaſe, from 
Urifian Crad to the faid George Green; and that the ſaid 
Freral indentures cf leaſe and releaſe were ſo made to the ſaid 
bio Green, and his heirs, to the uſe, intent and purpoſe, 
 tdat he the ſaid George Green might become perfect tenant 
' of the freehold of the ſaid manor, meſſuages, lands, tene- 
ments, and premiſes,” with the appurtenances, for the pur- 
bole of ſuffering a common recovery, it is witneſſed and agreed 
u the uſual manner, that a recovery ſhall be ſuffered, and the 
ils thereof were declared to be, as for and concerning - 
an 
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any reaſons to the bar in communi banco *. 
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and ſingular the ſaid manors, &c. [the premiſes in queſtion] 
to the only uſe and behoof of the ſaid Vincent Darley, his 


heirs and aſſigns for ever; and as for and concerning all and 
ſingular the ſaid manor called C. to the uſe of the ſaid 7% 


Coad, his heirs and aſſigns for ever. In ichaehmas term, 
T763, a recovery was ſuffered in the uſual form. The truſ. 
tees, to preſerve contingent remainders, never made any entry 
to avoid this recovery in the teſtator's life-time. Aud the 
te/tator, Vincent Darley, died on the 8th day of February, 
1764, without republiſhing his will. THE QUESTION was 
Whether the deeds executed, and the recovery ſuffered by 
the ſaid Vincent Darley, under the circumſtances of this cale, 


is a revocation of his will? WILMOT, CH. J. There are 


a great many determinations touching the revocation of wille, 
and very nice artificial diſtinctions are made in favour of heirs 
at law. It ſeems to be clear, from the Jateſt determinations 
upon this ſubject, that if a man be ſeiſed in fee, makes his i 
and deviſes, and afterwards conveys by recovery, fine, feoft- 
ment, releaſe, &c. and takes back the ſame, or a different 
eſtate, it ſhall amount to a revocation; the reaſon is, that 
it muſt be preſumed, he intended to alter his wil: But we 
muſt conſider whether the right of the truſtees (to prelerve, 
&c.) in the preſent caſe to enter, will not preſerve the con- 
tingent remainders, although the truſtees did not enter in tic 
life of Vincent Darley. We will conſider, and give our opi- 
nion to the Court of Chancery. After ſome time taken !! 
conſider, THE COURT GAVE THEIR OPINION, that th? deci 
executed, and the recovery ſuffercd by Vincent Darley, are 4 /«- 
vocation of his will; but did not deliver their opinion, a, g 


A will, 
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* By an extract from the will on the proceedings in Chancery, It ap- 
pears that a meſſuage, called Baud H (7 Bro. Cal. id P. 177) 
lying contiguous to Battens, held for a long term of years, was 19 92 
ſigned in truſt for the remainder of the term to the poſſeffor of 54/279; 
and alſo a clauſe (Id. 177, 178.) that teſtator's * ite mould have, 
during her life, the rents, iſſues, and profits of all the teſtator's chatte 
eſtates, if ſhe ſhould chooſe to reſide at Batters afordſaid; an ihe we 


alſo to have the uſe of all the houſhold goods, plate, and Suroirure, 3 


* Battens, and the ſtock on the premites, both quick and dent: = 


41 * I 


further hearing of this cauſe in Chancery, Lord Chanceiior (4 
pleaſed to declare, That the tſtator having ſuffered a fe t, 1) 9 
execution of bis will, the fame was thereby revoked, WIE Mad Vit, Þ 
well the bequeſt of Bands Mall, and of the other chanel cliates, and the 
uſe of the houſhold goods, plate, and furniture ac, Burtenrs, with the live 
and dead fioct, as the deviſes of the real eftates, comprized in the rec” 
very. The widow Darcy petitioned for a rehearing of the cane, with 
reſpect to the whole decree, except as to the real eſtates z Were te 
Chancellor affirming his former decree, the ſaid widow appealed from 
both the decrees to the lords, when their lordthips were p:caled 09 . 
yertc 
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A ſubſequent will, though found to contain a different diſpoſi- Guoditght ex 


tion from a former, yet if the particulars of that difference be un- 


known, and the will itſelf be not produced, ſhall not be a revo- 
cationof the Arſt.—In this caſe the jury having found by a ſpecial 
verdict, that John Lacy, eſq. had only made two wills, one in 
1748, and the other in 1756, and that the diſpoſition made in the 
latter was different from that in the former, “ but in what par- 
« ticulars is unknown to the jurors; and further ſaying, that 
they do not. find the teſtator cancelled, or that the defendant 
{the deviſee under the will of 1748) deſtroyed the will of the 
year, 1756, but what is become of the ſame they are igno- 


rant, De Grey, Ch. J., Gould, and Nares, juſtices, were of opi- 


nion, that this was a ſufficient revocation of the will of 1748, 
to let in the title of the heir at law, the leffor of the plaintiff 
Black/one, juſtice, diſſentient. And ſo judgment was given 
for the plaintiff, Bur a WRIT OF ERROR being 3 in 
the King's Bench, that Court in Michaelmas Term, 15 Ges. 3, 
1774, unanimouſly reverſed this judgment. And a writ of 
error being brought in parliament, the Houſe of Lords on the 
ch of May, 1775 (upon hearing the opinion of the barons of 
the Exchequer, in favour of the judgment of the Court of 
King's Bench), affirmed the judgment of that Court. So there 


vas, finally, Judgment for the defendant, Mr. Juſtice 


Bluckſtone, who diſſented from the other judges, and whoſe 
opinion was unanimouſly agreed to by the judges of the Court 
of King's Bench, on the reverſal of the judgment of the Court 
of Common Pleas, according to the report of Serjeant Mil- 
jn, delivered himſelf to the following effect, Hil. Ter. 14 Geo. 
3. C. B. 3 Wilſ. 5$11.—Upon firſt conſidering this ſpecial 
verdict I thought it imperfect, inſomuch that no judgment 
could be given thereupon, and therefore that a venire facias de 
% muſt have iſſued; but, upon more mature conſideration, 
| now think the verdict is ſufficiently perfect, not repugnant 
or inconfiſtent in itſelf, and that the jury have found all the facts 
ey can find. The principal facts found are, 1. That Eliza- 
th the wife of William Rolſe is the niece and heir at law of 
he teſtator, 2. That ſhe is diſinherited by the will in 1748. 
And 3. That the teſtator in 1756, made and duly publiſhed 
another will; that the diſpoſition made therein was different 
from the diſpoſition in the will of 1748, but in what particu- 
lars is unknown ; but the jurors ſay that they do not find that 
ie teſtator cancelled his will of 1756, or that the defendant 
&{troyed the ſame, but what is become thereof, they ſay they 


een p * 


terſe them in toto, as to the matters complained of, and declared, That 
de widow was entitled to the benefit of the ſaid bequeſts, diſcharged 
nom the condition of living at Battens, which the common recovery had 
put out of her power. Id. 184. | 

Vol. V. | 31 are 


831 


du Rolfe and 
wite v. Har- 
woud, Hil. Ter, 
14 Ce. 3. C. B. 
3 Ni. 497. 


2 Black. Refa. 
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are altogether ignorant. The queſtion is, Whether the at; 
thus found amount to a revocation of the firſt will, ſo as to let 


in the heir at Jaw? I am of opinion that the will of 1748, is 
not revoked at common law, nor ſince the Hat. 29 Car.. 
ch. 3. and I rely upon the caſe: of Sir Henry Killegrew's will; 


In ejectment, the jury found a ſpecial verdict, that Sir Herr, 
Killegrew was ſciſed in fee of the lands in queſtion, and on the 


12th day of November, 1644, made his will in writing, and de. 


viſed the premiſes to Mrs. Bertl ey for life, remainder over to 
Henry Killegrew [Sir Henry's natural fon] in tail, and that he 
made Mrs. Berkley his executrix ; that afterwards, in 1645, 
the ſaid Sir Henry Killegreu made aliud teſtamentum, but what 
was contained in the ſaid l: ſt- mentioned will, or what was the 
purport or effect thereof, juratores penitũs ignorant; after this 
caſe had been argued in the moſt ſolemn manner, it was ad- 


Judged that the ſubſequent will which did not appear was not | 


a revocation of the former. Parl. caſes 146. 3 Mod. 203 
Salk. 592. Hard. 374. From the determination of this 
great caſe in parliament it follows, that a ſecond will, unle!: 
the contents thereof be found, is not ſufficient to revoke a for- 
mer will; for it may or may not be conſiſtent with tlie former; 
a ſecond will of lands may be ſo made as to be conſiſtent, and 
ſtand with a former will of the ſame lands. Coward verſus 
Marſhal. Cro. Eliz. 721. How can it be known that the ſe- 
cond will in the preſent caſe was a revocation of the former, 
when it never was found or ſeen; I think the cafe before ths 
Court falls within the reaſon of the three barons in Hard. 


371. it is not found that any lands were deviſed by this ſecon! 


will, ſo that it may or may not be conſiſtent with the former, 
and where the matter ſtands ndifferenttr, the Court will not 
ſuppoſe a revocation of a former will ſolemnly made: it n 
be concerning other lands, or no lands at all; in ſhort, it wy 
be an exact tranſcript of the former, for any thing that 5 
found by the jury. It is objected for the plaintiff that it 15 
found, that the diſpoſition made in the ſecond will was diffe- 
ent from the diſpoſition in the former; different in what! we 
are totally ignorant; no body can anſwer theſe doubts ; but 
they muſt be anſwered, in my opinion, before we can ſay this 
is a revocation ; any giving of a ring or mourning, may be 
different, but might ſtand and be conſiſtent with the will ot 
1748. Nothing ſhall be preſumed upon a ſpecial verdict ; no- 
thing ſpecifically appears touching the will in 1756, and the 
argument for its being a revocation, ſeems to me to be fl 


lacious, for it doth not appear what were the contents there- 


of, et de non apparentibus et non exiſtentibus eadem «ft rati!. 


Preſumptions are always in the affirmative, there cannot be 
any negative preſumptions ; no preſumption ſhall ariſe from 3 


diverſity, unleſs that diverſity be ſhewn and found. If I un- 


derſtand the fat. of 29 Car. 2. of Frauds, ſecl. 6. if a 7 
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is revoked by writing, that writing muſt appear ; there is not 
a caſe in the books of a revocation, unleſs it appears; the pre- 
ſent attempt is ſetting up another will that doth not appear. 
The opinion of Lord Hale in Hard. 376. * That a ſecond 
« ſubſtantive independent will, though it doth not by expreſs 
« words import a revocation of a former will, nor paſſes any 
* land, will yet amount in conſtruction of law to a revoca- 
tion; cannot now be law. It was faid at the bar that re- 
vocations of wills have been conſtrued favourably for the ſake 
of the heir at law; but I think that the title of the heir by in- 
heritance, is not better than the title of a deviſee under a will 
folemaly made, eſpecially in a commercial country; and a 
will ſhall not be revoked by a ſubſequent writing, unleſs that 
writing be alſo a good will within the ſtatute of frauds, Eg- 
el:flon et al v. Speke, Mich. 1 TV, & MH. 3 Mod. 258. This 
cafe ſeems not to favour the heir, and is allowed in 1 Pere 
Uns. 344. And according to the doctrine laid down in that 
caſe it is incumbent upon the heir to make out, and ſhew to 
the Court, that the ſecond will revoked the firſt; it muſt not 
reſt in preſumption or conjeCture, the ſecond will muſt ap- 
pear, or the contents thereof muſt be found; I therefore think 


it our duty, under the ſtatute of frauds, ſect. 6. not to ſet up a 


lecond will in the dark, which neither we nor the jury ever 
law, and are wholly ignorant of the contents thereof; the heir 
might avail himſelf by deftroying the ſecond will to defeat both 
the wills, | 


After two arguments in the Court of King's Bench 9 B. R 
on the writ of error, Lord MansFIELD delivered the (,,. 87. gr. 


opinion of the Court as follows: Each party inſiſts that 
upon this ſpecial verdict there is a title found in their favour ; 


the plaintiff (now defendant in error) ſays there is a clear title 


for him, as heir at law ; the defendant, that there is a clear 
title for her, as deviſee; and neither party has contended, that 
there is any ſuch defect or repugnancy in this verdict, as to 
icnder it uncertain for the Court to proceed upon it, and I 
think rightly : for there is a title found for one or the other. 
Nor has either ſide moved for a venzre facias de novo; if they 
had, this Court as a Court of error could have granted it *. 
la conſidering this ſpecial verdict, the duty of the Court is to 
Gaw a concluſion of law, from the facts found by the jury; 
for the Court cannot preſume any fact from the evidence 
lated, Preſymption indeed is one ground of evidence; but 


3 


mY 
— 


* His lordſhip on the firſt argument, aſked the counſel, if they had 
conſidered whether in point of law the Court could grant a wenire facias 
4 nov after a writ of error brought: and inſtanced two caſes, Hafewice 
.Chailice and R. v. Kynaſton, where the Houſe of Lords had done ſo: adds 
mz that the Houſe of Lords could not, as a court of error, have ſuch ju- 
dition, unleſs the Court of King's Bench had the fame, Comp. 20. 
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the Court cannot preſume any fact. In caſe the defendant bed 


been pioved io have deſtroyed this laſt will, it would have 


been a good ground for the jury to find that this was a revo. 
cation. But the jury on the preſumption muſt have found the 
fact. So with regard to all the other circumſtances ; ſuch as 


the preſuming ir to be in her hands, and that there were three 


atteſting witneiles to the will: theſe would have been proper 
for the jury to have conſidered ; but we are confined to the 
facts found by them : which are as follows; T hey have found 
the defendant to be heir at law of 7% n Lacy: as ſuch he would 
have a clear title if there were no other claimant by let!}e. 
ment or will. I he title of an heir at law is not to be defeated 
by conjecture, ambiguity, or uncertainty ; and even where 
there 1s a proof of a will having exiſted, which however does 
not appear, the Court cannot go into conjecture what it is 
probable the teſtator may have done by that will; but it muſt 
be ſhewn to contain an actual expreſs deviſe which diſinherits 
the heir at law. But in the preient caſe, the jury have found 
a clear title againſt the heir at law: for they have found a good 
ſubſiſting will, properly atteſted, and an expreſs deviſe to dhe 
plaintiff in error, concerning the conſtruction of which there 
is no doubt. For even in the caſe of an actual devile, a pro- 
per meaning, as I have before ſtated, muſt be found to Ci!- 
inherit the heir at law. Here a clear deviſe is given againſt 
him: therefore he muſt get rid of this title, and prove his own 
by other facts to be found in this verdict. Which, if it were 
the truth of the caſe, he might do, either by ſhewing that the 
will under which the deviſce claims is revoked, or that the 
teſtator had no power to deviſe. In this caſe there is no dil- 
pute as to the teſtator's power to deviſe ; therefore a reveca- 
tion muſt be ſhewn, and the mode of doing that is by another 
will. But that is not all; for he mu/? ſhew in fact, that it was 
revoked by another will, which ſubſiſted at the death of the te- 


rotor: becauſe if a teflator makes one will and dies not deftray 


it; though he makes another at any time virtually or expreſs 
reveking the f-rmer ; if he afterwards deſirey the revocation, 
the firjt will is ill in force and good. But what is there in 
this caſe to ſhew, that the will of 1756 ever revoked the de- 
viſe of the chambers in queſtion? The plaintiff in the ori- 
ginal cauſe reſts it on two grounds: Firſt, that there is a con- 
trary deviſe, if it ean be made out; the clear anſwer is, if there 
is a contrary deviſe, it is againſt the heir. But it is contended, 
that, becauſe the jury ſay there was a different diſpoſition, the 
Court is to preſume that there was a different diſpoſition of 
the ſubject. matter in queſtion. Properly ſpeaking, another 


will cannot exiſt without there being a difference: becauſe, 


if it be exactly the ſame, it is no more than a duplicate, OT 3 
republication of the firſt will: the jury therefore finding it to 


de another will, ex vi termini ſay, it was different. It is 


neceuary 


. 


Wills. 


neceſſary in a perſonal teſtament to make an executor, but not 
ſo to a deviſe of lands, which muſt be revoked expreſsly by a 
ſubſequent will. The jury here have not found any revoca- 
tion of the former will : nor is there any in point of law; for 
the mere circumſtance of making another will is not virtually 
4 revocation of a will of land. J can ſee no difference be- 
tween the caſe of Killegrew's will and this. For in that cafe, 
th- jury, by ſaying there was aliud teſfamentum, certainly found 
2 difference: here they ſay it was different, bur add, that they 
& not know in what the difference conſiſts: this ſpecial ver- 
dict therefore does not find a revocation. The ſecond ground 
the defendant reſts upon is this; that it is uncertain whether 
the will be revoked or not ; and where the heir at law claims, 
his title ſhall never be taken away by an uncertainty. But 
this is all a fallacy ; for here the deviſee does not fet up an 
uncertainty ; the ſhews a clear title under the will of 1748. 
On the contrary, it is the heir at law who ſets up an uncer- 
tinty againſt her. Upon the whole, I think the jury have 
not expreſsly found that the deviſe of the chambers in the will 
of 1748 was revoked by the will in 1756. Therefore, Let 
the judgment be reverſed, | 

AFTERWARDS, upon an appeal to the Houſe of Lords, the Coup. 93. 
julgment of the Court of King's Bench was affirmed: the 
barons of the Exchequer attended (except Mr. Baron Perret) 
2nd were all of opinion with the judges of the King's Bench. 

Paſch. 15 Geo. 3. „ 

But a flight tearing of a will, and throwing it on the fire, Bibb c dim. 
with a deliberate intent to conſume it, by the teſtator, though. Ml xs 
it falls off, and is preſerved by a byſtander without his conſent edn Sr 
or knowledge, is a ſufficient revocation, —On the trial of an 16 Geo. 3. C. B. 
cement the queſtion was, Whether a will made by one 2 Hal. Kah. 
Wilkam Palin was duly revoked? It appeared in evidence, *43- 
that Palin (who had for two months together frequently de- 
clared himſelf diſcontented with his will) being one day in bed 
near the fire, ordered Mary II iſſen who attended him, to fetch 
his will, which the did, and delivered it to him; it being then 
whole, only ſomewhat creaſed. He opened it, looked at it, 
then gave it ſomething of a rip with his hands, and ſo tore it 
as almoſt to tear a bit off; then rumpled it together, and 
threw it 0a the fire; but it fell off. However, it mult ſoon 
have been burnt, had not Mary 1:/zn took it up, and put it 
in her pocket. Palin did not ſes her take it up, but ſeemed to 
have ſome ſuſpicion of it, as he aſked her what ſhe was at, 
to which the made lit:le or no anſwer. He at ſeveral times 
afterwards ſaid, That was no: and ſhould not be his will, and 
bid her deſtroy it. She ſaid at firſt, So I will when you have 
made another. But afterwards, upon his repeated enquiries, 
the told him ſhe had deſtroyed it (though in fact it was 
never deſtroyed), and ſhe. believed. he imagined it was ſo. She 
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aſked him, when the will was burnt, whom his eſtate would 
go to? He anſwered, tb his ſiſter and her children. He 
afterwards told one J. E. that he had deſtroyed his will, and 
ſhould make no other till he had ſeen his brother John Hills, 
and deſired J. E. would tell him fo, and that he wanted to ſee 
him. He afterwards wrote to Mills in theſe terms: Dear 
« brother, I have deſtroyed my will which I made, for upon 


* ſerious conſideration I was not eaſy in my mind about that 


& will,” Afterwards deſires him © to come down, for if 1 
« die inteſtate it will cauſe uneaſineſs. He however died, 


without making any other will. The jury, with whom the 
judge concurred, thought this a ſufficient revocation of the 


will, and therefore found a verdict tor the plaintiff, the Ieflee of 
the heir at law. It was moved for a new trial, becauſe this 
was not a ſufficient revocation within the ſtatute of frauds. 
PER. Tor. CUR. This is a ſufficient revocation. A revo- 
cation under the ſtatute may be effected, either by framing a 
new will amounting to a revocation of the firſt, or by ſome 
act done to the inſtrument or will itſelf, viz. burning, tear- 
ing, cancelling, or obliteration by the teſtator, or in his pre- 
fence, and by his directions and conſent. But theſe muſt be 
done animo revocandi, Onyons & Tryers. Hyde and Hyde, 
1 Equ. Caſ. Abr. 408, 9. Each muſt accompany the other; 
revocation is an act of the mind, which muſt be demonſtrated 
by ſome outward and viſible ſign or ſymbol of revocation. 
The ſtatute has ſpecified four of theſe 3 and if thef2 or any 
of them are performed in the flighteſt manner, this, joined 
with the declared intent, will be a good revocation. It is 
not neceflary that the will, or inſtrument itſelf, be totally de- 
ſtroyed or conſumed, burnt, or torn to pieces. The preſent 
caſe falls within two of the ſpecific acts deſeribed by ihe 
ſtatute, It is both a burning and a tearing. "Throwing it on 
the fire, with an intent io burn, though it is only very flightly 
ſinged and falls off, is ſufficient within the ſtatute. Rule cil- 
charged. | 

One having made h's will and a duplicate thereof, delivers 
the duplicate to A. Afterwards he makes another will, by 


** which he revokes all former wills, and at the ſame time can- 


cels that part of the former will, which was in his own cuſtody. 
Before his death he ſends for an attorney to make a third will. 
but is ſenſeleſs before he arrives; after his death, the firſt and 
ſecond will are found together in a paper both cancelled ; but 
the duplicate of the firſt is found uncancelled, amongſt his 
other deeds and papers. The act of cancelling the latter wil 
does not ſet up the duplicate of the former, —— This was an 
action of treſpaſs : Plea 1ſt. Not guily: 2d. A juſtification 
under an authority from Jeſeph Calverly, the ſurviving de- 
viſee of the lands in queſtion, under a will made by Nicholas 


Newenden, dated jth of Auguſt, 1759, upon the gags " 


Wills. 
which will iſſue was taken. On the trial of the cauſe a verdict 
was given for the plaintiff, ſubject to the opinion of the Court 
upon a caſe ſtated, the ſubſtance of which was as follows, 
That Mabolas Newenden, on the jih of April, 1759, duly 


made and executed his laſt will and teſtament, and ac the ſame / 


time executed a duplicate, At the time of making his will 
of 1750, he told one of the witneſſes that the will was made in 
order to make his wife eaſy : af.erwards, he faid it was not a 
will to his liking, and that he {hould alter it if he lived. 
Nichalac's wife died foon after: FTnat the teſtator, upon the 
1th of May, 1761, fetched one part of the old will dawn 
tairs to have it altered, and then duly made another will of 
that date. In this will the deviſes were different from thoſe 
in the will of 1759 . That Nicholas, after executing this 
latter will, took the ſaid one part of the old will in his hands, 
tore off his name and ſeal, and directed Mr. Sampſon, the per- 
on who had made the new will, to cut off the names of the 
witnefles to the old one: which he did in the teſtator's pre- 
fence; and at the execution of this ſecond will, he ſaid, he 
made it in order to give Mary Engliſh, a deviſee in the firſt, a 


greater portion, for otherwiſe Mrs. /7e/on, another deviſce 


in the firſt, would have more than her ſhare. That he de- 
livered this latter will to Mr. Sampſon, who lived at about 
twenty miles diſtance, deſiring him to carry it to his houſe 
and keep it; at the fame time, he aſſigned as a reaſon for 
ſuch requeſt, that if his heir at law Aaue Newenden, or his 
daughter Weſton, ſhould find it, they might deſtroy it. Said 
there was a duplicate of the will of 1759, in Mrs. Meſten's 
cuſtody ; but would keep this, meaning his laſt will, as pri- 
vate as he could. Mrs. V eſton lived about ten miles diſtant 
from the teſtator, but was in the houſe when the fearches were 
made after his death. That Arne Newenden lived with the 
teſtator, and was about eighteen years old when he died. 
That Mary Engliſh died in the life-time of the teſtator. That, 
ſome time after her death, he ſent to Mr. Sampſon the follow- 
ing note — Sir, I pray you to ſend me the will which you 
have of mine. —A ſecond note was ſent on the 14th of 
April, 1762.—* Pray fend me the will by the newiſman.''— 
That, in conſequence of this note, Sampſon ſent back the will 
of 1761 to the teſtator, who, before his death, ſent to Mr. 
IWheeler, an attorney, to come and make another will; who 
accordingly came in about an hour's time ; but the teſtator 
had then loft the uſe of his ſenſes, and died on the 28th of De- 
cember, 1762. That two ſearches were made in the teſtator's 


. 
— 
* 


—— 


N. B. The bequeſts themſelves made no queſtion in the caſe; the | 


only material circumſtance was, that the deviſes in the latter will va- 
red from thoſe in the former, 
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cabinet and boxes after his death, the keys of which were im 
Arne Newenden's pofſeſſion; and one part of the will of 1759, 


and the will of 176m, were found together in a paper, both 
cancelled, The other part of the will of 1759 was tound un- 
cancelled in the teſtator's room, amongſt other deeds and pa- 
pers. Tun QuEsTION for the opinion of the Court upon 
theſe facts, was, Whether the teſtator died inteſtate or not: 


that is, Whether the will of 1759 was revoked?” Crna. 


Since the ſtatute of frauds, a will cannot be revoked, but by an 
mnftrument executed according to the folemnities required by that 
ftatute; er by burning, cancelling, tearing, or «biiterating the 
fame by the teſtator himſelf, or by his directions. With reſpect 
to che revocation of a will by the act of cancelling, it is in 
itſelf an equivocal act; and, in order to make it a revocation, 
it muſt be ſhewn quo anins it was cancelled, For, unleſs that 
appears, it will be no revocation. As, if a man were to throw 
the ink upon his will, inſtead of the fand ; though it might be 
a complete defacing of the inſtrument, it would be no cancel- 
ling; or ſuppoſe a man, having two wills of different dates by 
him, ſhould direct the former to be cancelled, and through 
miſtake the perſon ſhould cancel the latter; ſuch an act 
would be na revocation of the laſt will: or ſuppoſe a man, 
having a will conſiſting of two parts, throws one unintention- 
ally into the fire, where-it is burnt; it would be no revoca— 
tion of the deviſes contained in ſuch part. It is the intention, 
therefore, that muſt govern in ſuch caſes ; and that was the 


ground of the determination in the caſe of Onyens, v. Tyrer, 


2 Fern. 743. The whole queſtion there turned upon the 
act of cancelling, being under a miſtake. Indeed there was 
fome doubt upon the evidence, whether the firſt will was 
cancelled at all: but Lord Cowper there ſays, ſuppoſing the 
firſt will had been cancelled, the teſtator did not mean to do 
fo: Why? becauſe the deviſes in the ſecond will were pre- 
ciſely the ſame as thoſe in the firſt, and to the ſame perſon. 
He did it therefore upon a ſuppoſition, that he had execute 
the latter according to the ſtatute of frauds ; not with a de- 
ſign to revoke the deviſes as to the real eſtate. It is clear, 
therefore, that the ground of the determination in that caſe, 


Was, its being a cancelling by miſtake ; not that the firſt 


will was revived for want of th e. latter being duly ſubſcribed 
by the witneſſes. The books made Lord Cowper add (which 
would perhaps be difficult to maintain), © that even though 
é the law held this to be a revocation, yet, under the head 
& of accident, a court of equity would relieve.” To be fure, 
in order to explain any ſuch act of canceling, tearing ot 
defacing, &c. parol evidence muſt be let in. But fee 
how ſtrong a caſe the preſent is, as to the teſtator's inten- 
tion to revoke : at the very time of making his firſt will, he 


expreſſes his diſſatisfaction at it; and. adds, that he m—_ i 
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alter it if he ſhould ſurvive his wife, becauſe Mrs. 1/:/ton 
would take more under it than he intended ſhe ſhould do. 
He perſiſts in the ſame intention after the death of his wife, 
and executes it by a new will in 1761, which is a complete, 
legal, and effectual will; and if he had died immediately after, 
whether he had cancelled the former, or not, it would have 


deen revoked; becauſe at the end of the fecond will, there is 


a declaration by which he revokes all former wills. Beſides 
this, he deliberately cancels that part of the will of 1759, 
which he had in his own poſſeſſion; and by the evidence it is 
clear, that he had not the duplicate in his poſſeſſion at that 
time; for he mentions that it was in the hands of Mrs. J//- 
tm; and the reaſon appears, why he could not well get at 
it, from the circumſtance that induced him to give Mr. 
Sampſon the care of the ſecond will: namely, that if Anne 
Newenden, or Mrs. MWeſton ſhould get at it they might de- 
troy it. "The facts are too many and too ſtrong to admit of 
a queſtion, but that, at the time ot making the ſecond will, the 
firſt was upon every principle of law clearly revoked, and can 
never be ſet up again but by a new will. It is however con- 
tended, that there are circumſtances which are equivalent in 
this caſe to a new will; and they are theſe: that Mary 
Ergliſh, a favourite deviſee under the will of 1761, died: by 


her death his intentions under that wiil are defeated; and 


being ſo, he had cancelled it. Further, that he had it in view 
to make a new will, and therefore, there is the ſtroageſt evi- 
dence of his intention not to die inteſtate; but he is ſpeech- 
lis before he can accompliſh it. Be it fo : but he had actu- 
ally cancelled the will of 1759: why then is the diſpoſition in 
that to be ſet up in preference to any other, or even to that 
made under the will of 1761? It does not appear when 
he cancelled the will of 1761, but he did it fo leiſurely, that 
he put it up together with the will of 1759; and the rea- 
fon, as it appears, for his doing ſo, was, becauite he meant 
to make another will. It ſeems however upon ſearch that 
the other part of the will of 1759 had come from Mrs. 
IWeftin's, and was found amongſt the teſtator's papers. How 
did it come there? With what view? Upon what meſ- 
ſage; under what circumſtances ? Whether the teſtator ſent 
for it, or not, we are all in the dark. The jury it is true 
have not found that it was put there after his death, but 
they have not found how it came there, nor was any thing 
liggeſted about it at the trial. It being therefore in the poſ- 
ſeſſion of the leſtator, nobody knows how or why, there is 
no colour for its being ſet up after the former part Was can- 
Celled, It is a very ſtrong, and a very plain caſe. IF the 
duplicate of the will of 1759 had ſtill remained in the hands of 
ine perſon to whoſe cuſtody it was originally entruſted, * 
t 


1 
889 | | 
| 


——ůů— — 
— 


— 
” 2 


890 Wills. 


the cancelling that part which the teſtator had in his own | 
poſſeſſion would have been a ſufficient cancelling of ſuch |} 


duplicate. Poſtea to the plaintiff, 


Sutton v. Sutton, How far alterations and obliterations in a will, will amount | 
to a revocation.— This was a caſe out of Chancery for the | 


Ea. Ter. 18 Geo. 


. kf 818 ifs 
3 opinion of this court; ſtating in ſubſtance as follows: That 


Robert Sutton, being ſeiſed in fee of a houſe in Bath, and of 
divers other frechold eſtates of the yearly value of 3001. and 


of other freehold eſtates of the yearly value of 5<cl. in | 
remainder after the death of his father, on the 25th of 


February, 1771, made his will duly atteſted; and thereby gave 


unto ahn Bright and George Dunſtan, all his lands in poſleſſion, 
reverſion, or remainder, except the houfe at Bath, upon truſt | 
to ſell, and diſpoſe of the. ſaid lands, and to place the monies | 


ariſing therefrom upon government or real ſecurity; and by 
and out of the intereſts, dividends, and produce ariſing there- 
from, to pay to his wife four hundred pounds a-year, in lieu 


of ſo much a-year which ſhe would be entitled to by their | 


marriage ſettlement. And he gave to his wife, in ſatisfaction 


of the remaining 50l. which ſhe could claim by the ſettlement, | 
his houſe in Bath for her life, and, after her death, to his | 


eldeſt ſon. After reciting his wife's being enſcint, he gave to 


ſuch child, whether ſon or daughter, 3000/. to be paid out ot | 


the monies ariſing by the ſale of the lands, and to be paid at 
his or her age of 21. He did further by his will direct, that 
when the eſtates by him directed to be ſold, were actually fold, 
and the monies ariſing from them inveſted in the ſaid ſecurities, 
that IOO“. a-year ſhould be given to his wife, for the bring- 
ing up of his daughter Elizabeth Mary, and any after-born 
child; and if his faid daughter, or ſuch after-born child, ſhould 
happen to die bcfore his or her legacy ſhould become due, that 
then ſuch legacy ſhould ſink into the reſiduum, for the benefit 
of his ſon.—After ſome pecuniary legacies, he gave the reſt, 
reſiduc, and remainder of his eſtates, or monies not before 
diſpoſed of, to his fon; but in caſe he ſhould die before 21, 
without iſſue, he then gave and bequeathed the ſame reſiduary 
eſtate * to the child with which his wife was enſcint, if a for 
as his own for ever: But in cafe ſuch child ſhould prove 2 
daughter, then he gave the ſame refiduary eſtate between his 
two daughters as tenants in common,—At the time of making 
his will, the teſtator had a ſon, and a daughter; and his wife 
was enſeint with another child (a daughter), afterwards named 
Julia Margaretta. After the date of the will, the teſtator ſold 
his houſe in Bath, and had two daughters born; Julia Mar- 
garecn, and Augu/ia Ann Sutton. Alter the ſale of the houſe 
an Bath, and the birth of his two daughters, the teſtator, in 
his own hand, made the following alterations in his will ; but 


the making thereof was not atteſted, nor was the will re- 
| | publiſhes 
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publiſned.—In the deviſe to Fobn Bright and George. Dunſtan, 
the exception of the houſe in Bath was ſtruck out. In 
declaring the truſts of that deviſe, ſo far as related to his wife's 
annuity, he interlined the word © fifty, fo that the anouity 
was altered to 4501. The bequeſt to his wife of the houſe in 
Bath was ſtruck out, and the remainder to his fon. The re- 
cital of his wife's being enſeint, and the legacy of Zoool. 
were ſtruck out; and inſtead thereof, he inſerted theſe words; 
give tu my two daughters Julia Margaretta and Auguſta 
Ain Sutton, 2000. each.“ In the direction for bringing up 
tis daughters, he made the word “ daughter,“ daughters, and 
inſtead of the words“ after- born child,“ he inſerted the words, 
8 Fa Margaretta and Auguſta Ann Sutton.“ In the clauſe 
relpeting the lapſe of the legacies, the word « daughter” was 
made plural, the words © after-born child”? were {truck out, 
and inſtead of © his or her, the word « their” was inſerted. 
He allo made alterations as to his pecuniary legacies. The 
refiduary deviſe to the child of which the wife was enſeiut, was 
likewiſe ſtruck out, and inftead of the word “ two“ before 
daughters,“ he ſubſtitute the word © three. The queſtion 
referred to the opinion of the Court was, Whether by the 
will of the teſtator, as altered, obliterated, and interlined by 
him, any, and what part, of the real eſtate therein mentioned, 
palled thereby to any perſon, and to whom? 
Cowper was not preſent at the argument of this cafe, but 
had a fight of ſeveral notes of it, from which it appears, that 
tie queſtion made on the part of the plaintiff was, Whether 
the alterations and obliterations in the will did not amount to a 
total revocation of it, with reſpect to the real eſtate. The 
dequeſts moſt materially to be affected by ſuch a conſtruction, 
were the legacies of 2000). to each of the daughters: As to 
them, the Court declined giving any opinion, whether they 
vere void, or not; recommending the deciſion of that point 
to be deferred, till ſuch time as the plaintiff, the teſtator's only 
ſon, an infant, ſhould come of age.—But as to the deviſe to 
the truſtees to ſell, they were clearly of opinion, it was not 
revoked ; and agreeably to that opinion, certified to the Court 
of Chancery in the following words: © We are of opinion, 
that the deviſe of the real eſtates to the truſtees, to be ſold and 
averted into money, is not revoked, but continues in full 
beg.” => 
A by his will deviſed lands to B, and afterwards upon his Goodtitle cx div, 
marriage conveyed them by leaſe and releafe to truſtees to ere * 
her uſes, with the uſual limitations in marriage ſettlements. bart. 2. Otway, 
Held thatparol evidence was not admiſſible to ſhew that A meant Ea. Ter. 
"iS will to remain in force, unrevoked by the ſubſequent con- Ck ons 
'fyance, —This ejectment which was brought under de 
direction of the Court of Chancery, and was on this day tried 
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Sir Thomas Cave, Bart. was ſeiſed in fee of the mano; 
and eſtates of Schinſord and South Kilworth in the county 
of Leiceſter, ſubject to a mortgage for 14,500/. he wa; 
alſo ſeiſed in tail of the manor and eſtates of Stanford, &c. in 
the ſame county, ſubject to two mortgages for 6000!. and 
$000/. and an annuity of 14004. to his mother Lady Cave for 
life. Upon the 13th of December, 1990, tue following paper 


was ſigned by the Earl of Harborough and him, “ Heads of an | 


* agreement entered into between the Right Honourable the 
% Earl of Harborough and Sir Thomas Cave, Bart. reſpecting 
« the intended marriage between the faid Sir T. Cave and 
« Lady Lucy Sherrard, daughter of the ſaid Earl of Har- 
« borough.” The ſaid Earl of Harborough agrees that he 
« will make ſuch addition to Lady Lucy Sherrard's preſent 
fortune as will make her marriage portion amount to 
« 30,0007. and that the fame ſhall he paid and ſecured as 
< undermentioned, viz. that he will pay down upon the mar- 
© riage the ſum of 20, oool., and will ſecure upon ſome adequate 
« part of his real eſtate the remaining 10,000/. to be paid 
« upon the deceaſe of him the ſaid Earl of Harborough.” dit 
« Thomas Cave agrees on his part to apply a ſufficient part of 
ce the fortune which he receives upon the marriage in diſ- 


« charging the mortgage debt of 14.5001. which is owing to 
Sir Francis Drake, Bart. upon his eſtates at South Kiltwert! 


« and Swinford, and to ſettle the ſaid eſtates fo as to ſecure to 


Lady are” Sherrard a jointure thereout of 1400/. per ann: 


« for her life, to commence from Sir T. Cave's deceaſe clear 
« of all deductions, and alſo to ſecure to Lady Lucy out of his 
« Stanferd eſtate an additional jointure of 600/. per annum to 
« commence from the death of the ſurvivor of Sir 7. and 
« Dame Sarah Cave his mother, clear of all deduRions ; allo to 
ce make a proviſion out of the ſaid eſtate at Stanford, for 


“ ſecuring to the younger children of the marriage the under- 


« mentioned portions, viz. if only one the ſum of 1500, 
& and if two or more the ſum of 20,000). in equal ſhres; and 
« in caſe Lord Harborough pays down more than 19,900. 
« Sir T. Cave agrees to apply all the overplus towards diſcharg- 
«© ing the incumbrance which is owing upon his Starferd 
« eſtate to Robert Goſling, Eſq. and alſo agrees that the fe- 


« mainder of the ſaid 30,000/. ſhall, whenever it is paid, be 


„applied to the like purpoſe. Sir T. Cave likewiſe agrees to 
ee ſettle his Stanford eſtate, ſubject to the preſent Lady Cavr's 
“ jointure, and the reverſionary jointure to Lady Lucy and the 
« portions to younger children as above mentioned. upon his 
« eldeſt fon and his heirs male in ſtrict ſettlement.” In 
Hilary term, 1791, Sir Thomas ſuffered a recovery of tie 
Stanford eſtate to the uſe of himſelf and his heirs; and by bis 
will dated 13th March, 1791, in caſe he ſhould happen to die 


without Jeaving any iſſue of his body living at his deceaſe, he 
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deriſed all his Stanford eſtate and alſo his Swinford and South 
Ki/worth eſtates, and all other his real eſtates, ſubject never- 
theleſs to ſuch jointure or jointures as he might hereafter 
make upon any woman he . happen to marry, to truſtees 
for 500 years; and ſubject thereto to his uncle the Reverend 
Cierles Cave and his iſſue male in ſtrict ſettlement, with 
veral remainders over in favour of n Cave Boon and 
his family, who were enjoined to take the name and arms of 
Cave, remainder to his own right heirs; and the truſts of the 
term were to raiſe 20,000/7., 10,000), thereof to be divided 
among the aunts of the teſtator, and the remaining 10, ocol. 
t be placed out in the ſtocks during the life of his fitter Sarah 
Otway (the wife of the defendant), in truſt to pay the intereſt 
and dividends to her for life for her fole uſe ; and after her 
deceaſe to divide the principal equally among her children then 


living; and in caſe of her death without leaving children, to 


pay the ſame to the perſons entitled under the will to the real 
eſtate, By indentures of leaſe and releaſe of the 25th and 26th 
of May, 1791, reciting that Sir J. Cave was ſeiſed of the 
Stanford eſtate in fee, ſubject to an annuity or rent charge 
of 1400/. to Lady Cave for life, and to two terms of 200 
ears and 1000 years for ſecuring the two mortgages for Gol. 
and £000). and reciting the intended marriage, and that Lady 
Lucy Sherrard was poſſeſſed of 4500l. and that Lord 
Harbororig h had agreed upon the treaty of the {aid marriage to 
add thereto on or before the ſaid marriage 14,500/. and alſo to 
ſecure the payment of the two ſeveral ſums of Goool. and 
500o!, within fix months next after his deceaſe, to be applied 
5 therein-after mentioned, ſo as to make Lady Lucy's portion 
30,0007. and that upon the ſaid marriage treaty Sir T. Cave 
Gd agree in conſideration of the ſaid portion to charge certain 
ftcehold eſtates in Swinford and South Kilworth with an an- 
nuity of 140c/. to Lady Lucy for life, to commence after his 
death, and certain parts of his eſtates at Stanford with a further 
annuity of 6007. to her for life, to commence after the death 
df the ſurvivor of Sir T. Cave and Lady Cave his mother, and 
that he would ſettle the Stanford eſtate to the ſeveral uſes 
tierein-after expreſſed, Sir 1. Cave in conſideration of the 
intended marriage, and 4500ʃ. paid by Lady Lucy Sherrard, 
ad of 14,g00/. paid by Lord Harberough, and of Goool. and 
zooo!. covenanted by Lord Harborough to be paid within fix 
months after his deceaſe, conveyed the Stanford eſtate to truſtecs 


o hold to them and their heirs, to the intent that Lady Cave 


tis mother might receive her annuity of 1400/. for life; and 
\ubjet thereto and to the two terms of 200 * and 1000 
years, to the uſe of Sir T. Cave and his heirs till the marriage, 
ad after the marriage to the uſe of truſtees for 99 years, and 
ſubject thereto to the uſe of Sir T. Cave for life, remainder to 
gutes to preſerve contingent remainders, remainder as to 


part 
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part to the intent that Lady Licy, in caſe ſhe ſhould n 
Sir T. Cave and his mother Lady Cave, ſhould receive a; 


annuity for life of Go. per annum in bar of dower ; and as to 


the premiſes charged with the ſaid annuity, to the uſe of 
truſtees for 500 years; and as to all the other premiſes to the 


uſe of truſtees for 1000 years, and ſubject to thoſe terms, as 
to all the premilcs to the uſe of the firft and other ſons of vir 


T. Cave and Lady Lucy Sherrard in tail male; remainder to 
the uſe of Sir T. Cave his heirs and aſſigns for ever. The 
truſt of the term of 99 years was to keep down the intereſt 
of the mortgages of 6000/. and 5000. that of the term of 
500 years was to ſecure Lady Zucy's annuity of 600!)., and 
that of the term of looo years was to raiſe portions for 


younger children, if only one, 15,0007. if more 20,000/. 


equally to be divided between them. There was alſo a 
proviſo enabling Sir 7. Cave in the event of his ſurviving 
Lady Lucy to aſſign limit and appoint any part of the lands, 
hereditaments, and premiſes compriſed in the term of 500 years, 
to any woman or women he ſhould afterwards marry, by way 


of jointure, ſo as not to exceed the yearly value of 500. By 


other indentures of leaſe and releaſe of the ſame date, with 
fimilar recitals as far as related to the eſtates of $2wnford and 
South Kilavorth, Sir T. Cave conveyed thoſe eſtates to truſtces, 
29 hold to them and their heirs to the uſe of himſelt till the 
marriage; and afterwards to the intent that Lady Lucy in caſe 


the ſhould ſurvive him, ſhould receive an annuity of 1400, 


which together with the ſaid other annuity of Goo/l. was to be 
in bar of dower; and as to all the premiſes charged with the 
faid annuity of 140. to the uſe of truſtees for 500 years tor 


better ſecuring the ſaid annuity, and ſubject thereto to the uſe | 


of Sir T. Cave his heirs and aſſigns. The marriage took place 
on the 2d of June, 1791. Lord Harborough then paid down 
20,000/. with which the mortgage of 14,500/. was ſatisfied; 
and he ſoon afterwards paid a further ſum, which was applied 
towards diſcharging the Stanford eſtate. On the 15th of 
January, 1792, Sir Thomas Cave died without iſſue, leaving his 


ſiſter Sarah Otꝛbay the wife of the defendant his heir at law. 


Upon theſe facts the only queſtion was, Whether the will of 


Sir Thomas Cave was revoked by the deeds campoſing the | 
marriage ſettlement? and to ſhew that it was the intention of 


Sir Thomas that his will ſhould remain in force, notwithitanc- 
ing the ſettlement, he attorney who drew the will was called 
as a witneſs, who being aſked whether he remembered any 


converſation between him and Sir Thomas Cave reſpecting the 


making his will, was proceeding in his anſwer, when he was 
interrupted by Adair, Serjt. who objected to any parol 
evidence of this kind being received, and the queſtion was 


diſcuſſed.” Lord Ch. J. EYR E. There being no doubt in the 


caſe about the execution of the will, there could not * 


Wis. 


be any uſe in debating whether parol evidence ſhould be 
examined to determine the import of a will, which import was 
not in diſpute. But it was very apparent from the opening, 
that the true meaning of the examination was to eſtabliſh that 
Sir Temas Cave in all the acts that he did, intended to 
preſerve his will and not to revoke it; and it was hoped that 
this evidence might be admitted, in order to repel any preſump- 


| tion that might ariſe from the execution of thoſe deeds of an 


inteation to revoke it. There were before the paſſing of the 
ſtatute of frauds, and there are ſince, two ſpecies of revocations 
of xwills : the one by operation of law, the other by matter in 
pais, the one to be pronounced upon by the court, the other, 
as | take it, to be examined into before a jury. Since that 
ſtatute, the diſtinction remains the ſame, the difference only 
s that a great number of caſes, upon which revocations were 
pronounced by courts and juries, upon the ground of an 
intention to revoke, are done away, and the caſes in which 
there ſhall be a revocation in pais are fixed and reduced to a 
ſmall number. All thoſe caſes, ſtrictly ſpeaking, proceed 


upon the ground of an intent in the teſtator to revoke; but 


| take it there is this difference between tae caſes of revocation 
by operation of law and thoſe by matter in pais, that in thoſe 
of the former kind the law pronounces upon the ground of 
a preſumptio juris et de jure, that the party did intend to revoke, 
and that preſumptio juris is ſo violent, that it does not admit 
of circumſtances to be ſet up in evidence to repel it. And 
this makes it difficult to underſtand the caſe in Douglas, Brady 
v. Cubitt, ante, p. 800, ſuppoſing that to be a cale of re- 
vocation by operation of law, and not within the ſtatute of 
frauds, With regard to the cafes, which come under that 
ſtatute, of revocation by matter in pars, the Court mult always 
have heard evidence on both ſides, and from the reſult of that 
evidence the queſtion whether the preſumption of fact was to 
be made or not, muſt have been for the Court and jury to 
decide. And if this were a caſe of that ſort, we ſhould 
certainly hear evidence from whence an intention could be 
collected. But this is not a caſe within the ſtatute of frauds, 
but ariſes on an implied revocation by operation of law, of 
waich the law can only judge, and which mult be collected 
rom the circumſtances that give birth to the preſumption z and 
the only queſtion is, Whether they are violent enough to raiſe 
that preſumption ? But there is a third caſe, which I think 
nas been improperly called in all the books a caſe of revocation. 
By a very {trick and technical expoſition of the ſtatute of wills 
t was holden, that a will could only operate upon that eſtate 
which the party had at the time when he made his will, and 
not upon any new eſtate which he might atterwards acquire. 
If he fold his eſtate after he made his will, of courſe it could 


not operate, becauſe the eſtate was gone; but in —_ 4 
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thoſe caſes was the will properly ſpeaking. revoked; it re. Hr. 
mained good, but it loſt the object upon which it was ty adm 
operate. With regard to an eſtate abſolutely diſpoſed of, the thin 
rule was clearly juſt and neceſſary, but with regard to one pofl 
newly acquired it was certainly moſt unreaſonably ſtrict; for reje 
conſidering the nature of a will which is ambulatory, and not 1 
to take effect till the death of the party, the operation of it \ 
ſhould be applied to the circumſtances of the teſtator at the time the 
of his death. But it was doubly ſtrict, and bordering upon ſam! 
ſomething which I hardly know how to expreſs, when they ther 
held that if the party changed the form of his title, having the to f. 
eſtatein him when he made his will, if he afterwards made ſome and 
conveyance by which the beneficial intereſt in the eſtate was uo 
to remain in him preciſely as it was before, that it was a new in t. 
eſtate, upon which the will could not operate. To call that mig 
a revocation appears to me an abſurdity, However, ſo it was, rele 
and it was carried to that monftrous extent, that though the in ti 
new conveyance was made for the purpoſe of confirming the the 
will, yet the Court ſaid it was a new eftate, and the will of il 
could not operate upon it, and therefore the heir at Jaw was the 
let in. This moſt apparently was a determination which ex- war 
cludes all queſtion of intent, becauſe there could be no doubt mer 
at all, in the ſtrong caſe I laſt put, that all conſiderations of oper 
intent muſt be laid aſide; for if intent could have done any fee 
thing for the deviſee, an inſtrument purporting to be made to wit! 
confirm the will, manifeſted an intent that could not be reſiſted, that 
Yet.this objection to the operation of the will is entirely the 
beyond the intent : the only eſtate upon which the will could ſec 
operate was gone from him; he had taken a new eſtate. 32a) 
That being fo, let us ſee whether this is a caſe in which any nor. 
queſtion of intent can be made. I take it to be manifeſt from meſ 
the opening, that it is intended to be inſiſted on by the plalu- cou 
tiffs, that by the neceſſary operation of the conveyances uſed, of 
Sir Th:mas Cave loſt his old eſtate upon which the will operated, and 
aud took a new one. If fo, the conſequence is, that though and 
there be the cleareſt demonſtration that it was his intent that for 
the will ſhould operate upon it, the law ſays it ſhall not, ard and 
by that law we are bound. If this be a caſe of that kind, it is ben 
2 caſe that will diſappoint the will, even admitting the cleareſt Was 
intention that it ſhould not. All evidence therefore of intent leik 
feems to me entirely foreign to the queſtion, all ſuch evidence Wat 
therefore muſt be rejected, and the queſtion tried upon its true and 
legal grounds. [His Lordſhip afterwards faid, he had mol: the 
cautiouſly avoided the committing himſelf upon the queſtion, the 
whether the deeds did really produce that alteration in the con 
eſtate, and that he deſired to be ſo underſtood.] BULLER, J. ud 
concurred in opinion with his Lordſhip, that this is 2 pr * 
ſumptio juris et de jure, and that the caſe muſt ſtand or fal by my 
the rule of lay, without being explained by parol evidence. © 
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Wrath, J. alſo agreed that this evidence ought not to be 
zimitted. Rook E, J. This being a queſtion of mere law, I 
think we ougkt not to receive any evidence, becauſe it cannot 
poſſibly affect the queſtion. PH EviDENCE was accordingly 
rejected, and by conſent a ſpecial verdict found, ſtating the 


* 


et forth. 
the ultimate reverſion comes back again to the grantor, by the eee 5 
ſame inftrument, it operates as a revocation of a joint will; (in error from 
therefore where A. ſeiſed in fee, by marriage articles, agreed the Court af 
. » TRIS Commonblcas), 

oo ſettle his eitates ſo as to ſecure his intended wife's jointure, Nid. Ter. 
aud the portions of younger children, and ſubject thereto 35 Geo. 3. C. B. 
upon his eldeſt ſon in tail male; then he deviſed thoſe eſtates 1 P & By. 
in tee, in caſe he had no iſſue, and ſubject to any jointure he 57% 
might take; and afterwards conveyed them by leaſe and 
releaſe to truſtees and their heirs in purſuance of the articles, 
in truſt for himſelf in fee till the marriage; and afterwards for 
the various purpoſes of the marriage articles, and for default 
of iſſue of the marriage, and ſubject to a term for ſecuring 
the jointure, to the uſe of himfelf in fee: he afterwards 
married and died without iffue :—held that the dzcd of ſettle- 
ment, whereby he departed with the whole eftate deviſed, 
operated as a revocation of the will, though he took back a 
fre by the ſame inſtrument, and though it was conſidered 
with the proviſions of the will; and that it made no difference 
that with reſpect to one of the eſtates the conveyance in fee to 
the truſtees was merely for the purpoſe of creating a term to 
keure his wife's jointure, and the fettlor took back the fee 
gain ſubject to that term. It was the eje ment for the ma- 
nors of Stanford, ph ann. and Stormeſwrorth, and for certain 
meſſuages and lands lying within the pariſh of Sanford, in the 
county of Leicgſter, which were ſeverally laid upon the demiſe 
of R. Holford and Thomas Clarke Fervoiſe in the firſt count, 
and upon the demiſe of Sir C. Cave, Bart. in the ſecond count; 
and alſo for the manors of Sewinford and South Kiltwsorth, and 
for certain meſſuages and lands within the pariſhes of Sewinford 
and Sof Kilworth, in the ſame county, upon the ſame ſeveral 
dmiſes, in two other counts. At the trial a ſpecial verdict 
Was found, in ſubſtance as follows: Sir T. Cave, Bart. being 
ſeled in fee of the manors of Stanfard, WWeterhill, and Stormeſ- 
wth, and of the premiſes mentioned in the two firſt counts, 
and alſo of the manors of Swinford and South Kilworth, and of 
the other premiſes mentioned in the two laſt counts, he and 
the Earl of Harborough, on the 13th December, 1790, in 
contemplation of an intended marriage between Sir T. Cave 
wg Lady Lucy Sherrard, daughter of the ſaid Earl, entered into 
articles of agreement, whereby the Earl agreed © that he 
would make ſuch addition to Lady Lucy's fortune as would 
mate her marriage portion amount to 30, o. and that the 
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ſame ſhould be paid and ſecured as under mentioned, (vir. 
that he would pay down upon the marriage 20,9008. and 
ſccure the remainder upon his real eſtate to be paid upon his 
deceaſe. Sir T. Cave-agreed, on his part, to apply afu cient 
part of the fortune which he received upon the marriage in 
diſcharging a mortgage of 14,500/. upon his eſtate at Hat“ 
Kilworth and Swinford, and to ſettle the ſaid eſtate ſo ast9 
ſecure to Lady Lucy a jointure thereout of 1400. per annum 
clear for her life, to commence from Sir T. Cave's deceaſe; 
alſo to ſecure to Lady Lucy out of his Stanford eſtate an 
additional jointure of Coo. per annum clear, to commence from 
the death of the ſurvivor of Sir T. Cave and Lady Cave his 
mother; alſo to make a proviiion out of the ſaid eſtate at 
Stanford, tor ſecuring to the younger children of the marriage 
the undermentioned portions (iz. If only one, the ſum of 
I 5,000/., if two or more the ſum of 20,0097. in equal ſhares. 
And in cafe Lord Harborough paid down more than 10,0001 
Sir T. Cave agreed to apply the overplus towards diſcharging 
an incumbrance upon his Sanford eltate of x 1,000/., and that 


the remainder of the ſaid 30,00c/. when paid ſhould be ap- 


plied to the like purpoſe. Sir T. Cave allo agreed to ſettle his 
Stanford eſtate ſubject to the preſent Lady Cave's jointute, 
and the reverſionary jointure to Lady Lucy, and the portions 
to the younger children, as above mentioned, upon his eldelt 
fon and his heirs male in ſtrict ſettlement.” Sir J. Gre 
afterwards, on 13th March, 1791, duly made and publiſhed his 
will, whereby, in caſe he ſhould happen to die without leaving 
any iſſue of his body living at his deceaſe, he deviſed all ts 
manors of Stanford, W efterhill, and Stormeſworth, and 3\l s 


meſſuages and lands, &c. at Stanferd, Deownton, TW e/terbill, | 


and Stormefavorth (being the manors and premiſes mentone? 
in the two tirſt counts), and alſo all thoſe his manors of vw! 
ford, and all his meffuages, lands, &c. in Sqrin/ord and $14 
K;lworth (being the manors and premiſes mentioned in the 
two laſt counts), and all other his real eſtate whatſoever and 
whereſoever (ſubject nevertheleſs to ſuch jointure or jointures 
as he might thereby make upon the woman he might happen 
to marry), unto K. Helford and T. Clarke Ferveiſe, their cxe- 
cutors, &c. far the term of pop years, upon the truſts thereinattel 
declared, and upon the determination of the ſaid term of 5c 
years and ſubject thereto, he gave and deviſed all his ſuid manors, 
meſſuages, &c. and real eſtate whatſoever, to his uncle, tt 
Reverend Charles Cave, for life, remainder to truſtees t0 
preſerve contingent remainders, remainder to the firſt and 
other fons of the aid Charles Cave ſucceflively in tail male, 
with divers remainders over; remainder to his own right beits 


for ever. He then declared the truſt of the term for 509 | 
years to be to raiſe by mortgage, fale, or otherwiſe, of the eſtates | 


compriſed in the faid term after his deceaſe, 20,000); 10 0 
36. | ivik 
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divided amongſt certain relations. Afterwards, by indentures 
of leaſe and releaſe of the 25th and 26th of May, 1791, reciting 
that Sir T. Cave was ſeiſed in fee in poſſeſſion of the Stanford 
eſtate ſubject to an annuity of 1400. payable to his mother, 
Lady Sarah Cave, for her life, and alſo to two terms of 200 
and 1000 years then veſted in R. Gi] for ſecuring two 
ſeveral ſums of 6000/. and 5oo0o/. witn intereſt, and reciting 


| the intended marriage between Sir T. Cave and Lady Lucy, 


and that Lady Lucy was poflefl-d of 4500/. and reciting tae 
articles of agreement before mentioned between Sir T. Cave 
and Lord Harborough, it was by the ſaid indenture of releaſe 
witneſſed that in conſideration of the intended marriage and of 


45001. paid to Sir T. Cave by Lady Lucy, and alſo of 14,5007. 


paid to Sir T. Cave by the Earl of Harborough, and ulſo of the 


two ſums of Goo. and 5000/7. thereinaftzr covenanted to be 
paid by the Earl of Harborough to R. Goſling in diſcharge of 
the mortgage incumbrances affecting the lands to be releaſed, 
and for making a jointure and proviſion for Lady Lucy and the 
iſſue of the marriage, and for ſettling the Stanford eſtate (in 
the two firſt counts mentioned) to the ſeveral uſes and truſts 
ther-inafter declared, Sir T Cave conveyed to truſtees the 
Sanford eltate (in the two firſt counts mentioned) to hold to 
them and their heirs, to the uſe and intent that Lady Sarah 
Cave might receive her annuity of 14001. for her life, and 
lubje&t thereto and to the two terms of oo and 1000 years 
veſted in R. Goſling to the u e of Sir T. Cave and his neirs till 
the marriage, and after tne marriage to the ule of che truſtees 
tor 99 years, upon the truſts after mentioned; and ſubject 
thereto to the uſe of Sir T. Cave tor life, remainder to truſtces 
to preſerve contingent reinainde:s, remain ſer as to part of the 
ltate to the uſe of Lady Lucy in caſe ihe ſurvived Sir Thomas 
Cave and his mother, to reccive an annuity thereout of Oo. 
for her life in bar of dower; and as to the ſaid |:;;ds &c. and 
premiſes charged with the ſaid annuity of vool. to Lady Lucy 
after the deceaſe of Sir T. Cave, to the uſe of the truſtæcs for a 
term of 500 years upon the truſts after mentioned; and as to 
all the other premiſes thereby releaſed, not compriſed in the 
term of 500 years, to the uſe of the truſtees for the term of 
looo years on the truſts after mentioned, and ſubject to thoſe 
terms, as to all the premiſes, to the uſe of the firſt and other 
ſons of the marriage ſucceſhvely in tail male, and for default 
of ſuch iſſue to the uſe of Sir T. Cave in fee. The truſt of 
the term of 9g years was declared to be for payment of the 
Intereſt on the two mortgages to R. Goſling during Lord 
Harborough's life. The truſt of the term 6i 500 years was 
declared to be for ſecuring the annuity of GO. to Lady Lucy 
when it ſhould become due. And the truſt of the term of 
1000 years was declared to be for the payment of the ſtipulated 
portions of younger children of the marriage; with a proviſo 
= SS that 
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that in Caſe Sir T. Cave ſhould outlive Lady Lucy, he might 
charge the premiſes compriſed in the term of 500 years with 


an annuity of 500. to any ſubſequent wife, Then followed 


covenants by Lord Harborough, in purſuance of the articles 
before mentioned, ſor ſecuring and rnfing the reſidue of the 
20,000/. the portion of LAdy Lucy. The fpecial verdict then 
{tated other indentures of leafe and releaſe of the ſame 25:h 


and 26th May of the premiſes mentioned in the two laſt counts, | 


compriſing the eſtates of Swinford and Saut Kituorth; 
whereby, after reciting as was before recited, Sir T. Cave, for 
the conſiderations hetore exprefled, conveyed to the ſam: 
truſtees and their heirs thofe eſtates to the uſe of himſelf in tee 
until the marriage, and after that to the uſe and intent that 
Lady Lucy, in cafe ſhe ſurvived him, ſhould receive the annuity 
of 1400. for her life: and after the deceaſe of Sir T. Ce to 
the uſe of the ſaid truſtees for a term of 500 years, up: the 
truſts after mentioned, and after the determiration thereof to 
the uſe of Sir T. Cave in fee; which truſt of the term for gc 
years was declared to be for ſecuring Lady Lucy's annuity of 
1400/. The ſpecial verdict then found ftzted that the intended 
marriage took effect on the 2d June, 1791, and that Sir 
T. Cave died on the 15th January, 1992, without leaving any 
iſſue, and that Sarah Oravay, wife of the defendant, is the 
tiſter and heir at law of Sir T. Cave. lt then ftated the entry 
of the leſſors of the plaintiff, the demiſe, and ouſter. Upon 
this verdict, judgment was given for the defendant by the 
Court of Common Pleas ; that Court being unanimoully of 
opinion that the will had no operation with reſpect to the 
Stanford eſtate, and three Fudges being of the ſaine opinion 
with reſpect to the Szwinford eſtate, againſt the opinion of the 
Lord Chief Juſtice Eyre. The opinions of the three Judges 
were as follow: Rookr, J. On this verdict it appears, that 
Sir T. Cave made his will and deviſed all the premiſes con- 
tained in the declaration to truſtees in fee, upon certain truſts 
and uſes ; that he afterwards, by two deeds of l-afe and releaſe, 
conveyed the ſame premiſes to truſtees in fee, upon certain other 
truſts and uſes, with remainder to the ufe gf himſelf in fee, 
and that he died without republiſing his will. Tut 
QUESTION is, Whether by both or either of theſe deeds the 
deviſe of the premiſes contained in either of the counts in the 
declaration is rendered ineffectual; or, according to the com- 
mon language of our books, is revoked? Jo decide tis 
queſtion, it is neceſſary to conſider the general nature and 


effect of a will of lands. A will of lands is a conveyance | 


authoriſed by the ſtat. 32 H. 8. c. 1. It is not to be con- 
ſidered as a declaration of uſes, or as conveying uſes which ate 
executed by the ſtat. 27 H. 8. c. 10. It is a conveyance of 
the land itſelf; or, in the words of Lord Trevor Fitzg- 230. 
it is a proviſion and direction by the teſtator how his eſtate and 
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and ſhall go when he can keep them no longer. This is 
plain from the words of 32 H. 8. c. 1. / 1. © Every perſon 
having lands, &c. may give, diſpoſe, will, and deviſe, as 
6 well by laſt will and teſtament, in writing or otherwiſe, by 
acts lawfully executed in his life, all his ſaid lands, &c. at 
« his free will and pleaſure,” No intereſt paſſes till the death 
of the teſtator. When he dies the will conveys to the deviſee 
ſuch intereſt as the reſtator has deviſed to him out of that 
tate, or legal intereſt of which tne teſtator was ſeiſed when 
he executed the will; but under this reſtriction, that the 
teſtator has continued to be ſeiſed or poſſeſſed of it from the 
time of the executing the will to the hour of his death. Io 
underſtand this operation of a will, we muſt bear in mind, 
that in contemplation of law there is a diſtinction between, 
firſt, the land itſelf ; ſecondly, the legal fee-ſtmple or poſſeſſory 
right of inheritance in the land; and, thirdly, the uſe or 
equitable right of inheritance. A man may at this day make 
a conveyance of the fce-ſimple of his land, without parting 
with the actual poſſeſſion; and though the legal fee will paſs 
from him, yet it may be reveſted in him, under the ſtatute of 
uſes, together with his old uſe or right of inheritance. But 
though he is ſeiſed of his old uſes, ſtill it he has, by any con- 
veyance, for one moment paſled away the fee-fimple of his 
land, the law conſiders him as having another ſeiſin, and not 
the fame which he had before he made the conveyance. If, 
therefore, a teſtator, having executed his will, conveys away 
his whole fee- ſimple, though it be to his own uſe, and though 
he is ſeiſed again of his old uſe, yet, according to the rules of 
law, as I underſtand them, this conveyance renders the will 
ineffectual; not becauſe the teſtator intended to revoke it, but 
decauſe by the rules of law it cannot operate; for he has 
atered his legal ſeiſin. The rule is laid down by Lord Trevor 


thus, Fitzg. 240, One neceſſary qualification which goes to 


© the power of diſpoſing by will, is the owner{hip of the land: 
ltd. law requires that to be complete at the time of making the 
will. Conſider, as to this point, the Jaw is very ſtrict that 
* the teſtator ſhould have a diſpoſing power at the time of 
«making the will; for it is fo far from allowing a ſubſequent 
power by acquiſition after to make the will good, that 
lit requires a continuance of the ſame intereft the deviſor had 
*at the time of making the will, to remain unaltered, even to 
* the time of his death ; for that any, even the leait, alteration 
* of the intereſt, is an actual revocation of ſuch will.” Lord 
Hardeicke exprefles himſelf to the fame effect, and almoſt in 
the ſame words, according to the report of Sparrow v. Hard- 
ale, 3 Ath. 803. Lord Mansfield lays down the rule in 
theſe words, 4 Bzyrrow, 1960: “ When a man ſeiſed of an 
* eſtate makes his will and deviſes it. and afterwards conveys 
it entirely away; though he takes it back by the ſame inſtru- 
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«© ment, or by a declaration of uſes, it is a revocation; he. | 


« cauſe, as it is ſaid in the books, he has parted with his 


hole eſtate.” In confirmation of this rule, we may obſerve, 
that the form of ple ding a deviſe of lands is, that the teſtator 


was ſeiſed, c. and being fo ſeiſed he made his will, and 
thereby deviſed, &c. and of ſuch his eſtate in the ſaid lands 
died ſciſed. The deviſe then operates upon that ſeiſin which 
the teſtator had at the time of making his will. This rule 4 
law is very ancient. The books refer us to a caſe ip the 44 
Ed. 3. which is reported both in the year book (1) and the 
book of aſſize (2). In aflize the tenant pleads in bar a deviſc 
made by the father of the plaintiff; the lands being devifable by 
cuſtom. The plaintiff entitles himſelf as heir, and ſays, that 
the father after the deviſe made a feoffment to defeat the devile, 
and took back the eſtate. The tenant rejoins, that he fe- 


publiſhed the will by delivering it to the vicar, and iſſue was | 


Joined on the delivery, It is to be remembered, that at this 
time a parol revocation or republication was ſufficient. This 
will, therefore, might have been reyoked without the ceremony 


of alienation and taking back: it might alſo have beet re. 
publiſhed without a delivery to the vicar, It ſeems doubtful | 


from Fitzh. Abr. tit. Deviſe, pl. 16, whether Thorp and Ilg 


thought that a feoff nent and taking back would revoke; and | 


alſo in Bro. Abr. tit Deviſe, pl. 8. a quære is made as to the 
alienation and taking back; and it is ſaid, that it ought not to 
defeat the will made before; for it is no will till death. It 
appears from the year book and book of aflize, that a doubt 
was entertained as to the propriety of the form of the iiive; 
becauſe the heir does not deny that it is the laſt will, but 
denies that the teſtator delivered it to the vicar. Whatever 
doubts might be entertained of the authority of this caſe, if it 
ſtood alone, a long ſeries of authorities from very early time 
forbids us at this day to doubt the principle, which is {uppoſed 
to be eſtabliſhed by it, viz. that a feoffment or alienation, and 
taking back, is a revocation of a prior will. Dyer (Je. 143 
P. 3 C4. Ph. & MM.) cites the caſe 44 Ed. 3. and conſiders 
it as a ſettled point that the will is void, without a new agree- 
ment; becauſe the alienation was a diſagreement to it; and 
without other expreſs agreement it ſhall not be taken as his 
laſt will, for it was once revoked. That a man mutt have 
the lands at the time he deviſes them, has been long lettled; 


it was ſo agreed in Butler and Baker's caſe, M. 33 & 34 Ela. 


3 Co. 30. b.; and was the common law of the land, as to 
cuſtomary deviſes, before the ſtatute 32 H. 8. Lord Mani 


feld aſſigns this reaſon for it: That a will is in the natute of 


a revocable appointment or limitation of the land, mortis cad, 
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(1) Hl. 33. (2) Libs 44. Pl. 36, 
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he. ud is not, like the Roman teſtament, a conſtitution of an 
his WW ici. 3 Burr. 1497. But the queſtion in the preſent caſe 
is, as to the change of intereſt, though the teſtator dies ſeiſed 
of the ſame uſes which he had at the time he made his will. 


ato 
= The caſes are ſtrong to ſne that this is a revocation. In 1 
nde Rell, Abr. 615. ©. pd. 1. is this caſe : © If a man deviſes lands 
ich „to J. S. and after makes a feoffment in fee thereof to a 
of WH © ficanger to the uſe of himſolf in fee, though he has his old 
44 « eſtate, yet it ſeems this is a revocation; for his intent was to 
the have it by the new limitation, and by the feotiment he paſſed 
viſe « the eſtate, and the ſtatute reveſted it in him, which is as a 
- by « new purchaſe (1).“ Lord Trevor Cites this caſe as a good 
that law, Fitzg. 241. Lord Hardwicke conſiders the point as 


ile ſetled; and he ſo ſtates it in Parſins v. Freeman, 3 Ath. 740. 
and obſerves, that it is a prodigiouſly ſtrong caſe. So when a 


vis man deviſes lands to J. S. in tee, and after makes a feoffment 
this thereof to another to the uſe of himſelf for life, remainder to his 
his wife for life, remainder to his own right heirs : though here he 
ony hath his old reverſion, yet it ſeems it was his intent to have it paſs 
re. by the livery and to be in by the ſtatute and the limitation, and fo 


tful a new purchaſe, 1 Roll. Abr. 616. Q: pl. 2. This laſt point is 
"by ſtated by Roll to have been ſettled in the cafe of Montague v. Fefe 


and Wh es; but according to the ſtatement of that caſe in Popham 108. 
the this was not the direct point in queſtion before the Court; but 
tro WI fowever, it is adopted by Lord Chief Juſtice Rall as good law, 
It is allo cited by Yelverton. arguendo Cro. Car. 24. and not 
ubt denied by the Court. Hufſey's caſe, 2 Fac. 1 Scac. Moor, 789. 
1e; is {till ſtronger: it pꝛocècds upon the ſame principle. H. a 
but beſtard having purchaſed a manor of the Queen, made a will 
ver ind deviſed the manor : he then made a feoffment to the uſe of 
f it ſuch perſons and for ſuch eſtates he had, as declared by his will 
me bearing date, &c. It was adjudged that the feoffment was a 
(od countermand of the will, but that the countermanded will was 
ind ſuffcient to declare the uſes of the feoffment, ſo no eſcheat. 
1% la ſome of theſe caſes the intent of the party has been men- 
ers tioned, But we muſt remember to diſtinguiſh between an 
ee⸗ intent to have the land by a new limitation, or as a new 
ind purchaſe, and an intent to revoke the will, 1 Koll. Abr. 615. 
his There is a fort of revocation which does not depend on the 
ve intent of the teſtator; as where a man only takes back the 
d; very eſtate which he had deviſed by a new conveyancez per 


Murray, Solicitor-general, arguendo Parſons v. Freeman, 3 
Ak. 745. 5. If it is clear that the party took the land by a 
neu purchaſe, the conſequence of law is, that the will is an- 
nulled, without any regard to the queſtion, whether the party 


ocation ſtated in the books prior to the ſtat. 29 Car. 2. c. 3+: 


— —ͤ— 


1) Bur the book adds; Contra M. 38 & 39 Elix. B. R. per Popham, 
3M 14 th 


iatended to revoke it or not? I here are other cafes of re- 
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thus where a man has intended to revoke lis will, hut has 
made uſe of a mode of conveyance which was not com- 
pleted : as where A. having deviſed a reverſion to B. granted 
the ſame by deed to C. this has been held a revocation, 
though the leſſee never attorns ; ſo where having deviſed 
lands to B. he bargains and ſells to C, and acknowledyes it 
before a doctor to be enrolled within fix months, though it be 
not enrolled within the time, this has been held to be a w 
vocation ; for he hath fully ſhewn his intent that the de- 
viſee ſhould not have it, 1 Rell. Abr. 615. But the revo- 
cation applicable to the preſent cafe is that, where the 
teſtator alters his legal intereſt in the land, without any 
intent to revoke his will. In ſuch a caſe, I underſtand the 
rule of law to be, that if he conveys for years or tor lite, 
it is only a revocation pro tanta; but if he convey the hole 


fee, it entirely annuls the effect of the will, unleſs he re- 


publiſhes. This rule ſeems eſtabliſhed by the cafes I have 
already cited, and by the inferences drawn from them by 
Lord Jrevor, Lord Hardwicke, and Lord Mansfield. Ai 
to theſe authorities may be added a ſeries of caſes from dhe 
time of Lord Chief Juſtice Roll io this day; all of which 
* to Rate been decided upon this principle. Of thele, 
6 Her w. Dißter, P. 35 Car. 2. 3 Lev. 108. was a Caf: 


qt ejectment, and ſpecial verdict found. Tenant in tall 
made ig will and! devifed his land; and after, by bar- 
gain Fafid · ae enrolled, conveyed away the land to make 
2 a.teha5to the pracipe, againſt whom a common reco- 
e Hour with voucher of tenant iu tail to the ust 


of 7 Kemer, Whether by this recovery the will was 
nd Ss good; 0 that by virtue thereof the deviſee {houid 
Have the fand, or whether the deviſe was revoked by the 


recbvery, was the queſtion: And by Pemberton, Ch. J. and 
the whole Court, it was adjudged, upon argument, that this 


ws @ revocation z for, by the bargain and fale, and recovery, 
the whiole eſtate'' was changed and altered after making 
the will; yet here is no change of the uſe: for if he in. 
Herited the. Intail ex parte maternd, the eſtates ſhall deſcend 
to his heirs e, parte maternã : ſee the caſe of Martin ex dim. 
1regomoelt*'v," Strachan and others, reported correCt'y, 5 
7. erm Rep. 105. inf the note. The caſes of Lord Lincoln (1 
Parſons v. Friemamn (2), and Sparrow v. Hardcaſtle (3), ale 
well known, and need not to be ſtated at large. Iheſe in 


8 — x 


— * 


8 (4) Eg. Caſ. Abr. 411. Show. Part, Caf, 154, 8. ae n Freem. 102 


(2) 3 4h. 741. Ambl, 115. S. C. x Wil, 308. S. C. 2 Jef. u. + 
cited per L. Loughborough. 
(3) Ath. 798. Amit. 224. S. C. 7 T. R. 416. note 8. C. 
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vy judgment confirm the rule of law. And in Sparrow. ve 
Hardcuſile, 3 Atk. 806. Lord Hardwicke obſerves, that 


mere having been an uniform ſeries of opinions on this 


pointy it ought not to be varied. In Brydges v. Ducheſs of 
Chandos, the learning as to this rule is very ably and ela- 
horately diſcuſſed, and the point is confirmed by Lord 
L:uzhbarough : his lordſhip aſſerts as his own opinion, and 
ſtates from a more correct note of Parſons v. Freeman than 
s given in Atlyns, that it was the opinion of Lord Hard: 
wicke, that where the whole fee is conveyed, it is a revo- 
cation of the whole deviſe; where part only is conveyed, it 
is a revocation pro tanto, To this rule there are ſome ex- 
ceptionsz but theſe exceptions admit and prove the general 
rule, The firſt exception is as to partition. This does not 
reſpect joint-tenants; for, if joint-tenant deviſes, and makes 
partition afterwards, it does not help the deviſe, which was 
void in its creation. Swift ex dim. Neal v. Roberts, 3 Bur- 
, 1488. But parceners and tenants in common being 
ſeiſed only of their reſpective portions in an undivided 
whole, would by writ of partition retain their ſeiſin in the 
portion allotted them. Now, if inſtead of dividing by writ 
of partition, which they may be compelled to do, they pro- 
ceed to divide by deed and fine; the law has ſo far indulged 
nem, as to declare that fuch partition thall not revoke a 
prior deviſe, Luther v. Kidby (1), certified by Raymond, Ch. 
J. Page, Probyn, and Lee, Js. on a reference from Lord 
Chancellor King, th of April, 1730, 3 Vins. 169. note 
BJ. But the courts of law are rigid even in this indulg- 
ence; for in the caſe of Tictner v. Tictner (2), where par- 
ceners in gavelkind made partition by deed and levied a fine, 
and one of them declared the uſe to himſelf, and ſuch per= 
lon as he ſhould appoint by deed or writing, and in default 
of ſuch appointment, to himſelf in fee, Lord Ch. J. Lee 
held it a revocation; and this cafe is adopted by Lord 
Hardwicke, Parſons v. Freeman, 3 Atk. 750. There are 
other exceptions ; as the caſe of a mortgage, and of a con- 
veyance to pay debts. Theſe, however, are revocations at 
law, though not in equity. Notwithſtanding theſe excep- 
tions, 1 take it as a general rule of law, that where a teſta- 
tor conveys his whole intereſt by feoffment, leaſe and re- 
leaſe, bargain and ſale, or by fine and recovery (it makes ns 
lifterence which, ſee 3 Ait. 749.) it renders his will inef- 
iectual at law. It is often very contrary to the intent of a 
eltator that his will ſhould be annulled by ſuch a convey- 
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ance ; and it often hears hard upon individuals that the rule 
of law thould be ſtriftly adhered to. But while it is a rule, 
judges are bound'to a here to it; and if it produces more mii 
chieithan good, the legiſlature-41n its wiſdom may alter it, 
In vindication of the rule, however, we may obſerve; firſ, 
it is in favour of the heir at law, who is always an object of 
judicial favour ; and it reſults neceſſarily from the technica! 
operation of a legal conveyance. A will is a conveyance? to 
the prejudice of the heir at law. If the law took its ord- 
nary courſe, he would inherit the ſeiſin of his anceſtor, I. 
the anceſtor, being ſeiſed, makes his will, and afterwards 
changes his ſeiſin, it follows by technical conſequerce that 
the old ſeiſin is at an end, and that the new ſeiſin deſcends 
to the heir, without being affected by the prior will. Se. 
condly, it is ancient, and as much a part of our legal ſyſtem, 
as to landed property, as the rules which exclude the fi her 
from the inheritance of his ſon, and the half. blood from jn- 
heriting at all. Thirdly, it cannot operate upon one who 
is inops conſilii, or who has uo opportunity of being ad- 
vited; for, if a man is ſufficiently ſtrong in mind and bedy, 
aud well enough aſſiſted to execute a ſolemn deed which 
paſſes away his legal fee-ſimple, he ſurely may, if he will 
pay attention to it, republiſh his will. Fourthly, it is a 
plain, ſimple, and perfectly intelligible rule, and amounts to 
no more than this, that after a min has made his will, it he 
execute a Conveyance of the legal fee ſimple of the lands he 
has deviſed, he muſt republiſh his will, or it cannot take 
effect. It, with ſo plain a rule to direct them, the patties 
omit to republith, the diſappointment of the deviſees is {ure!y 
not to be imputed ſo much to the rigour of the rule, as to 
the neglect of the patties, who either take no advice, cr ap- 
ply to ſuch perſons ovly as are unable to advite them pro- 
perlv. Having thus ſtated the law as to this head, let vs 
now ſee u hat is the caſe before the Court. I ill frſt con- 
tider the two laſt counts which apply to the Swinford and 
South- Kilworth eſtates. The teſtator being ſeiſed in tee, 
conveys by leaſe and releaſe to truſtees in fee, to the uſe ol 
himlelf till marriage; then to ſuffer Lady Lucy to receive 
1400/7. a-vear; then he creates a term of five hundred vears 
for better ſecuring her jointufe; then to the uſe of him- 
felt in fee. I lay the aiticles out of the caſe, for they are 10 
be performed after marriage, and this is a voluntary con- 
veyance before marriage; beſides, if this were merely a pe:- 
formance of articles, it might be a caſe rather fer a cout 
of equity than for a court of law. I conſider this as a con- 
vevance to truſtees in fee, for the ſpecial purpoſe of ſecuring 


a jointure to his wife; had he conveyed to truſtees during 


the life of the wife only, I ſhould have thought it, accold- 
ing to the caſes already decided, to have been a revocation 


jt 
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412 tanto only; but having conveyed to the truſtees in fee, l 
think I am bound, by the uniform ſeries of authorities, to 


hold that the will cannot operate, or (in the language of our 
aw) that it is revoked as to theſe eſtates. It I am right 
in this, the rule may be applied with equal, if not with 
greater, force, againſt the claim of the deviſecs as to the Stan- 
ird eſtate. I am therefore of opinion that judgment ſhould 
be given for the heir at law (the defendant) on all the counts, 
HEATH, J. (after ſtating the caſe), We are all agreed, that 
the ſettlement of the Stanford eſtire which paſſed by leaſe and 
xcleale, dated the 251 an 26th of March, 1791, operated as 
2 revocation of the deviſe of the ſame, We are divided in 
opinion concerning the operation and effect af the ſettlement 
of the Swinferd and South-Kilworth eſtates, whether or 
no it had the ſame effect on ihe deviſe of thoſe eſtates. 
The rule of law which is to govern us muſt be extracted 
from the ſeries of authorities to be found in the books on this 
point, and for that purpoſe it would be material to take an 
hiſtoric.l : eview of the principal caſes, if it had not been done 
by my brother Rooke; 1 thall only allude to them. Before 
the ſtatute of wilis, where lands were deviſahle by cuſtom, 
if a man ſeiſed of lands in fee, deviſed the fame, and then 
made a feoffinent in fee, and afterwards retook a fee in the 
ſame lands, it was holden to be a revocation, Brook, tit. De- 
viſe, pl. 8. So if a man deviſe the uſe of lands whereof he 
had made feoffinent, and took back the fee, it amounted to a 


revocation. Atter the ſtatuie of wills, when a teſtator, af- 


ter making his will, parted with the whole fee, though part 
of the old was expreſsly reſerved to himſelt, or reſulted by 
operation of law, it was ſtill a revocation, becauſe all reveſt- 
ing by the ftatwie of uſes operates as a new feuffment, 1 Roll. 
46. 615. at the bottom, and the party elected to take by a 
new Imitation ; ſo that he was in of a new eſtate. The re- 
vocation was effected by law, and ſometimes againſt the in- 
tent of tlie teſtator, 1 Roll, Abr. 614, 615. In order to ſhew 
tat any change of the teſtator's eſtate will operate as a re- 
vocation of his will, as well after the ſtatute of uſes as before, 
it will be ſufficient to allude to the ſeveral caſes of Montague 
and Fefferies, Eurl of Lincoln's caſe, Parſons v. Freeman, 
arrow and Hardcaftle, Darley and Darley, 3 Wilf. 6. and 
Brydges v. Ducheſs of Chandos; ſome of theſe caſes were de- 
ciled in Courts of law, others of them in courts of equity. 
[tis on the authority of theſe caſes that we are of opinion, 
that the ſeitlement of the Stanford eſtate is pro tanto a re- 
vocation of the deviſe of the ſame. It remains to be diſcuſſed 
Whether che ſettlement of the Stanford eitate eſſontially differs 
from that of the Swinford and South=Kilworth eſtates, fo as 
to receive a ditferent conſtruction. Ir is material to obſerve, 
tiat in both ſettlements the whole legal fee is veſted in 
Cultecs to the uſe of the ſettlor until the marriage. The 
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ſubſequent limitations are mere ſpringing uſes to aviſe cut 
of the legal eſtate of the truſtees from and after the marnge, 
In this mode of coniidering the ſubject, this is preciſely 
the ſame caſe as thoſe of Afontague and Jefferies, and 
of the Earl of Lincoln. The circumſtances of the mar. 
riage having taken effect is totally immaterial. The teyg. 
cation was complete on the execution of the deeds of ſeitt- 
ment in the caſes lait cited, as weil as in the preſent calc, . 
is ſcarcely material io obſerve, that in both of them there a= 
ſeveral limitations made in purſuance of the articles, with 
an expreſs remainder in fee to the ſettlor. There ate tw 


caſes which remain to be diſcuſſed, and which I find dic 


to reconcile with each other, namely, Luther v. Kidby, an 
Trickner v. Tichkner, both cates of partition. In the cle it 
Luther v. Kidby, it was held, that a partition by fine and deed, 


leading the uſes of the fine, did not operate as a revocation of 


an antecedent deviſe of the fame lands, though the whole fie 
paſſed, We are left to conjecture the ground of decition, 
It might influence the opinion of the judges, that a parti 
is compulſory and not voluntary. "To retute to make part 
tion is ſtated in the writ as an injuſtice. It had been eld 
that a partition by a writ did not operate as a revocation of 
an antecedent will, becauſe the land is not in demand, but 
the writ is merely brought to afhrm the poſſeſſion, 28 it 15 
expreſſed in Dyer 79. b. or to aſcertain the poſſeſſion as it is 
expreſſed by Lord Hale, in his commentary on that palloge, 
in his note on the writ, de Partitione facienda, in Fitzherber!'s 
Natura Brevium, page 61, and the legal eſtate of the 
parties is not revoked by the judgment. It might have bcen 
the opinion of the judges that a partition by deed ougit not 
to have a greater effect than a partition by writ, and that 
no act of the teſtator that was not merely voluntary ought 
to operate as an implied revocation of his will, However 
that may be, I find it difficult to reconcile it with the cafe of 


Tickner v. Tickner, which only differs from it in reſerving a 


power of appointment. Though the execution of the power 
would operate as a revocation of a will, yet I doubt vey 
much whether the mere revocation could have that effect. 
A power unexecuted ſeems to be the ſame as no power *: 
all. It is material to conſider, whether this reſervatio! 
makes any real difference. In the caſe of Montague and 
Feferies, it was ruled, that covenant to make a feotfment 
was no revocation of a writ, though the feoftment itſelf was 
ſo. 'The caſe of the covenant is much ſtronger than that of 
the power ; for the covenant declared the intention of tlie 
teſtator to do an act inconſiſtent with the antecedent devi: 
but the power was ſimply a reſervation by the grant! of 
part of his ancient dominion over his property; the exec 
tion of it is merely optional, and it has no effect until it 15 


executed, We are relieyed from conſidering the ou 2 
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uch deeds which paſs the fee-ſimple, and yet are made for 
nartial and particular purpoſes, becauſe it is a conlideration 


> 


| which belongs to a court of equity, and of which we can 


take no conuſance. Though in many inſtances the courts 
if iy take notice of the uſe, yet they never do it in decid- 
ing on the power of deviſing or revoking a deviſe. "Thus, 
fr inſtance, if a teſtator ſeiſed in fee of lands deſcended 


t him ex parte maternd, after deviſing the ſame, make a fe- 


ofment thereof to his own uſe, it operates as a revocation of 
his will according to the authorities before cited, neverthe- 
etz at the death of the teſtator the lands deſcend to his heir 
x farte maternd, Co. Lit. 13. a. The reaſon is this, that 
belore the ſtatute of uſes the heir ex parte maternd of the fe- 
ofor in the caſe put, was entitled to the ſubpena Againſt the 
foffee; afterwards when the ſtatute of utes was enacted, 
which executed the poſſeſſion to the ule, the legal eftate had 
the ſame defcendible quality as the uſe, ſo that the judges 
muſt of neceſſity take notice of the uſe. The itatute of 
wills attaches on the legal eſtate, without reference to the 
ue, and when the legal eſtate is altered, the deviſe is revoked. 
For theſe reaſons, I am of opinion that there exiſts no eſſen- 
tial difference between the limitations in the ſettlements of 
theſe two eſtates, and I think myſelf bound by a ſeries of de- 
cilions, with the ſingle exception of the caſe of Luther v. 
Kidby, if that will not admit of the explanation which I have 
auempted to give it, to declare, that che teſtator, by chang- 
ing the legal eſtate of the lands in queſtion, though the old 
we had remained untouched, has thereby revoked his will. 
BorLEE, J. The principal ground of argument relied on 


by the counſel for the plaintiff was, that the articles, Will. 


and deed, are all to be taken as one tranſaction, and theretore 
upon the authority of Selen v. Selain, 2 Burr. 1131. the 
deed was not a revocation of the will. But when the pre- 
lent caſe and the caſe of Selwin v. Seſwin are contidered, 1 
uk they will appear to be as different as any two cates 
which can be cited. In the caſe of Selzvin v. Selwin, the 


deed to make the tenant to the precipe was the moſt eſſentia! 


part of the recovery, and therefore the recovery when ſut- 
tered relarcd back to that deed, which was executed long be- 
fre the date of the will. Beſides, we are told by Sir James 
Uurrzw (who certainly had the higheſt aſſiſtance in ſtaung 
hat he calls the probable grounds of the judgment), thar 
one reafon was, that the teſta tor took a uſe under the deed 
of bargain and ſale, which uſe was deviſable, and therefore 
de point of that caſe was no more than that a will, made by 
i perſon having a legal eſtate, was not revoked by a con- 
irmation of that ettate made by a conveyance partly exe- 
cated before the will, and partly executed and completed 
Ur the will. In this cate the articles formed no part ra 
the 
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che deed. The parties, if they pleaſed, might have made 


very different proviſions in the deed from thote contained in 
the articles, and if done before marriage neither law nx 
equity could have altered the deed, Though, in the preſent 


caſe, the deed was made in purfuance of the articles, yet it 
could not relate back to the date of the articles, or give the 


legal eſtate from that time; which was the caſe in Selawin v. 
Selwin; for when the recovery was completed, the teitator 
was confidered as having the legal eſtate from the date of 
the bargain and ſale. The will, in the preient caſe, has nei- 
ther an expreſs nor neceſſary reference to the articles or to the 
ſettlement. It does not profeſs to carry the articles into ex*- 
cution, but is made with a more general view to the ſitua- 
tion and circumſtances of the teſtator and his relations. By 
the articles Sir Thomas Cave agreed only to ſettle the eſtate 
on his eldeſt ſon, and his heirs male in ſtrict ſettl ment: hut 


by the ſettlement the eſtate is limited to the brit and other 


fons of that marriage only; which, I preſume, was the ſub- 
ſequent agreement and intention of the parties. The will is 
made . intuitd, and is not to take effect, if Sir T. Cave 
had any iſſue either male or female by Lady Lucy, or any other 
wife. Again, the will is ſubject to any jointute which he 
might make at any period of his lite, and is not confined to 
that jointure which he had agreed to ſettle on Lady Lucy. 
If I were at liberty to form a conjecture from what appeared 


at the trial, and from the ill ſtate of health in which Sir 


Thomas Cave was deſcribed to be, I ſhould conclude that tus 
intention was, that his will ſhould oniy take effect it he died 
before he married. But the words of the will and the ſpecial 
verdict do not admit of that conſtruction, and therefore | lay 
that out of the queſtion. I alſo lay wholly out of the quei 
tion what might have been the ellect, if the articles had been 
recited in the will, or the will had been in any other form 
from what we tind it on this record; for it is upon that we 
are to pronounce. Whether a mere recital of an agree- 
ment, or what words would ſuffice to make a contiugent 


deviſe to confirm that agreement, or to make other devilc> 


depending on that agreement, are points which do not arle 
here, and if they did a modern authority, which I thail men- 
tion hereafter, would decide them. We are now to pro- 
nounce our opinions on different inſtruments convey ing 3 
legal eſtate. The articles did not convey any legal intercit, 
and they are not noticed in the will; and therefore 1 think 
now, as | thought at the trial, that they ought not to have 
formed a part of the verdict, and we ought not to take any 
notice of them. If they are incorrect, we cannot correcł 
them. If there be any miſtake in them or in the deed, we 


cannot ſet it right, but are bound to pronounce. on the effect | 


of tlie deed, as it ſtands on this record, This brings = _ 
imp 
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imply to the queſtion, Whether the deed did make ſuch an al- 
teration in the eltate which Sir T. Cave had at the time of 
making his will, as to be a revocation of that will? All the 
eſtates were conveyed to the uſe of truſtees in fee, and there- 
fore I can make no difference between the different parts of 
the property. Confidering che cale in this light, the point of 
revocation is ſo fully eſtablithed by ancient and modern au- 
thorities, that to doubt about it at this time of day would be 
ſhaking rules of property. The caſes on this head are ſo 
numerous, that I ſhall only mention ſome of them, and thoſe 
[ will ſtate very ſhortly. In-1 Roll. Abr. 616. is this caſe : If 
2 man deviſe lands to T. S. in fee, and afterwards makes 
a feoffment of it to another, to the uſe of himſelf for life, 
teme inder to his wife for lite, remainder to his own right 
heirs in fee, though he hath his old reverſion, yet it ſeems 
that his intent was to have it paſs by the livery, to be in by the 
ſtatute and limitation, and fo as a new purchaſe ; and therefore 
it jeems, that this ſhall be a revocation of the fee, as well as 
for the life of the wife. Godbo!d v. Hrreſtone, 3 Lev. 406. 
was a foeftiment to the uſe of the focftor for lite, to the uſe 
of his wite for lite, to the heirs of his body on his wite be- 
gotten, remainder to his own right heirs; and it was held, 
that the old uſe and eſtate ſhould go to the heirs ex parte ma- 
t#r24 ; for the old uſe was never drawn out of the feoffor. So 
in Abet v. Burton, 2 Salk. 590. where the party ſeiſed in fee 
kvied a fine, and ſuffered a recovery with limitations in fee 
t his own right heirs; it was held, hat the heirs ex parte 
zaterng took, and that there was no difference between an 
expreſs limitation and a uſe,rclulting by law. There was 
no queſtion in either of thole caics about a revocation of the 
Will; and the authority of RelPs Abridgement is left untouched. 
Under that authority, there is no doubt but a previous will in 
either of the two laſt caſes wouid hive been revoked by the 
feoff nent, or fine and recovery; and !o the law has been confi- 
tered ever ſince. The caſe in Roll's Abridgement goes be- 
ond Abbot v. Burton, becauſe, in the litter Caſe, the uſe was 
out of the party and veſted in truſtees, but in the former caſe , 
the uſe never was convered to any other perſon, and it was 
holden to be a revocation. In Loid Lincoln's caſe, the li- 
itztion in the deed was to the uſe of himſelf and his heirs till 
tne marriage, which marriage never took effect, nor was 
ever propoſed, and yet it was holen that a prior will was 
revoked by that deed. In Doe v. Pott, Dong. 722. Lord 
Jansficld ſaid, the abſurdity of Lord Lincoln's caſe was 
locking, but that ic was law, Perhaps the misfortune in 
lat caſe was, that the deed was not attacked on the ground 
ot inanity. Lord Trevor in Fitzg. 241. puts the caſe thus: 
* It tenant in fee deviſe, and afterwards make a feoffment 
o tlie vie of himſelf and his heirs; though this to ſome _ 
| pole 
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poſe is no alteration (for he is abſolute owner as before), 
yet it is a revocation; which plainly ſhews, that he thonglt 
the cafe turned on the firſt limitation only, without regard to 
the limitations on the marriage, which never took effect. I: 


has been quoted in the ſame manner by other judges. Par. 


fons v. Freeman, Ambl. 116. Sparrow v. Hardcaſile, Anil, 
224. In 3 P. Wins. 165. Where a man, having lands, 
deviſes them, and afterwards makes a feoffment of them, 
though to the uſe of himſelf and his heirs, and though this 
uſe be the old uſe and the old eſtate, yet according to the 


ſeveral caſes in Rolls Abridgement, 614. tit. Deviſes reviked, 


this is a revocation; and Diſter v. Difter, 3 Lev. 108. was 
cited as in the very point; of which opinion was alſo the 
Lord Chancellor.“ But in the principal caſe the deviſor 
was tenant in tail male, remainder to himſelf in fee. To 
the ſame effect is Darley v. Darley, 3 Wilſ. 13. In the cafe 
of the Ducheſs of Chandos and Lady Anna Eliza Brides: 
the facts were, that the Duke of Chandos, on the 20th of 
June, 1777, by articles previous to his marriage, covenanted 
to convey lands in ſuch manner, that he ſhould be ſeiſed n 
fee, and his wife entitled to dower if ſhe ſurvived him; and 


| that he would convey all thoſe lands to the uſe of himſelf tor 
life, to truſtees to preſerve contingent remainders; remainder 


to the firſt and other ſons of the marriage in tail male; re- 
ma inder to his own right heirs. The marriage took effect; 


and on the 29th January, 1789, the Duke, by his will, con- 


firmed the articles, and deviſed all his real eſtate to his wite 
for life, with remainder to ſuch perſon as ſhe thould by will 
appoint; and in default of appointment, with remainders 
over. Atterwards, by leaſe and releaſe, dated 29th and got! 
October, 1780, reciting the martiage and articles, the Pube 
conveycd all his real eſtates to truſtees and their heirs, to the 
uſe of himſelt for life; remainder to truftees to preſerve con- 
tingent remainders; remainder to other truſtees for a teri, 


to faiſe 200cl. per annum for the Ducheſs for her jointure, 


and in bar of dower; remainder to the firſt and other ſons 6 
the marriage in tail male; remainder to the Duke and hi- 
heirs. It was determined both in the Court of Chancery 
and in the Houſe of Lords {where all the law lords at- 
tended), that the will was revaked by the ſettlement of the 
2gth and goth of October. That was a deciſion in equity: and 
if the will were revoked in equity, & fortiori, it was ſo in lau. 
As to the caſe of partition, that is ui generis, and therefore it 
no ſatisfactory diſtinction could be made between that caſe and 
others, yet I ould not hold myſelf at liberty upon that groun 


to overturn all the deciſions which are to be found, and which 
are uniform upon this ſubject. But the cafe of partitions 18 
materially diſtinguiſhable, and the determinations are founded 
wholly on that diſtinction. One tenant in common has 3 


right 


* — Lane \F Wo WW 0” ww wm hg 


„ os. AS wo % 


Wills. 


right to his part of the eſtate only, though he occupies the 
whole in common with others. He» can ſell, deviſe, or give 
that part only ; and by law any one of the tenants in com- 
mon has a right to have his part, ſet out by metes and 
bounds. if he pleaſes, inſtead of occupying in common. 
When his proportion is ſo ſet out, he has the ſame eſtate 
and the ſame intereſt' which he had before, and the partition 
only effects the mode of occupying that eſtate. The ground 
of the decifion in Webb v. Temple, Freem. 524. was, that 
there was no material alteration in the eſtate; and notwith- 
fanding that, one judge held that a partition and a fine to 
corroborate it, was a revocation ; but the partition there was 
not by the fine, but previous to it. If a partition by writ 


2gain{t the will of a teſtator was no revocation, it was but 


one ſtep more to hold, that the fame thing done by deed or 
nne ſhould have à different effect. Whether that ſtep were 
right or not may be a different queſtion. In the caſe of Lu- 
therv. Kidby, in Vin. Abr. and 3 P. Mis. the deed, as ſtated, 
was merely a covenant to levy 2 fine; no intereſt paſſed by 
the deed to the trukees; and if the partition were made 
wholly by the fine, dne authority of chat caſe may be queſ- 
tonable, for reaſons which I will ſtate hereafter, But put- 
ting that caſe in its ſtrongeſt light, and ſuppoſing it to be 
law, it goes no farther than to ſay that there is no difference 


| between a writ of covenant to make partition, and a fine le- 


ned th reon, and a writ of partition. That tranſaction was 
folely for the purpoſe of making partition, and not a word is 
ſtatel to Mew that the Court meant to lay down any rule 
which could be applicable to any other cafe. On the con- 
tary, it is there ſtated as law, “ that if A. deviſes land, and 
levies a fine, and the caption and deed of uſes are before 
the will, but the writ of covenant is returnable after the will, 
that is a revocation of the will.” Perhaps the caſe there 
put would not be ſo decided fince the caſe of Selwin v. Sel- 
win, but taking the whole of the caſe of Luther v. Kidby to- 
gether, it ſeems as if the Court thought there was a differ- 
ence between a fine for a partition, and a fine in any other 
aſe, If the fine were the operative inſtrument in Luther v. 
Kidby, the authority of that caſe ſeems to be conſiderably 
baken by Tickner v. Tickner, aud by what Lord Hard- 
wicke ſaid in Parſons v. Freeman, and Sparrow v. Hardcaſtle. 
ln Tickner v. Tichner, the fee and the old uſe veſted ia the teſ- 
ltor,and yetbecauſe the partition was made by means of a con- 
Tyance to a truſtee, it was holden to be a revocation. I ſay the 
fee veſted in the teſtator, becauſe that is eſtabliſhed4n different 
ales. In Doe ex dim. Willis v. Martin, 4 Term Rep. 39. 
ante, p. 366, by a marriage- ſettlement lands were conveyed to 
Tuſtees to the uſe of the wife for life; remainder to the uſe 
the huſband for life ; remainder to the uſe of all and every 
Ver, V, —— | the 
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the children of the marriage, or ſuch of them, and for ſuch 1 
eftates as the huſband and wife ſhould appoint, and for wan: 
of ſuch appointment, to the uſe of all and every the child 
and children equally if more than one as tenants in common, 
and if but one, then to ſuch only child his or her heirs and 1 
aſſigns, remainder over; the remainder to the child:en was N 

be a veſted remainder in ſee, liable to be diveſted b 
held to be a veſted remainder in fee, liable to be diveſted by an 


appointme it of the parents. Lord Kenyon there ſays, © the | 
eſtate was there limited to Bethia Willis, and to her heit, N 
until the marriage, it was therefore intended that the legal 1 
eſtate ſhould not be taken out of her unleſs the marriage 
took effect.“ If the legal eſtate was not taken out of lier 0 
till the marriage, neither was it taken out of Lord Lincolu by 2 
his deed, and yet that decd was holden to be a revocation. But 
the doctrine of the fee being veſted, was ſettled before by. * 
Lord Chief Juſtice Holt, in Idle v. Cook, 2 Ld. Raym. 1:50, by 
and by Lord Hardwicke, in Cunningham v. Moody, 1 |. N 
174. Now, if we apply theie authorities to the cafe of Lc 
ichner v. Tichner, it is clear that the limitation in fee veſted in * 
the teſtator, notwi hſtanding the previous powers of appoiai- 0 
ment, and if it did, the deed and fine, aud not the limitation * 
pi any new uſe, were the ſole grounds of revocation in that 1 
calc. Thus it ſeems to be a direct contradiction of the cafe ay 
of Luther v. Kidby; and that it was conſidered at the time as * 
an impeachment of the doctrine contained in Luther v. Aidy, n 
appears clear from Ambl. 117. becauſe Sir Tho. Raym. 240. 5 
is there referred to as contra; and the ſame thing is faid in . 
Sir Tho. Raym, as in Luther v. Kidby, though not determine! 80 
In Parſous v. Freeman, Lord Hardwicke appioved of 7ict- "M 
ner's caſe, and ſaid it was the fame as the caſe before him . 
and if there be no diſtinction between partition and other * 
caſes, where the partition is made by deed and fine, Luther 1 
v. Aiaby, ſuppoſing the eſtate there to have paſſed by the nne, With 
mutt fall, What were the reaſons of the deciſion in 11a! Fur 
caſe we are not informed, and whether at this day it be or be "i 
not law, I think it cannot govern our preſent deciſion. It 2 0 
it be law, it is becauſe partition is a ſingle and excepted calc, Ap 
and it is no matter in what way it is effected: but it muſt te 
be remembered, that in Sparrow v. Hardcaſtle, Lid Har om 
wicke expreſely denics any diſtinction, ou account ot à par ag 
ticular purpoſe. In the caſe of a parution, where no este 52s 
moves out of the party, I agree there is no revocaty 8, vu! & 4 
if the partition be made by fine or deed, and the eſtale bc lu 
conveyed toa truſtee, though for an inſtant only, and though "ip 
the old uſe remains, I think that the latter caſes eſtabiiſl fei 
that to be a revocation. Tichner v. Tickner was decided d) . 
Lord Ch. J. Lee, who was one of the judges who concnrree The: 
in Luther v. Kidby, and ſeems to be a reviſion and correction 3 
of his former opinion, made probably after conferences * ſ 


| Lord Hardaicke, who on all occaſions approved of the laſt 
judgment. That decifion ſupports all the other authorities 
in tavour of the revocation, and plainly ſthews, that the cafes 
on a pure and {imple partition proceed on a different ground, 
and ate no impeachment of thoſe deciſions which hold that 
ay alteration or conveyance of that eſtate by deed ſubſe- 
quent to the will, is a revocation of that will. The reaſon 
of which is, that when a man makes a conveyance, he not 
only actually transfers the eſtate he has, but he means that 
the eſtate ſhould paſs under that deed, and not under any 
other former deed or will. Upon the whole, I am of opi- 
nion, that there ought to be Judgment for the Defendant. 

A writ of error having been brought upon the above judg- 
ment pronounced in the Court of Common Pleas the caſe was 
twice argued upon THE QUESTION, Whether Sir Thomas 


rendered of no effect by the ſubſequent deeds of ſettlement ? 
Lord KE NVYON, Ch. J. We are now called upon to review a 
judgment given by a moſt reſpectable authority, the Court of 
Common Pleas ; and as it has been repreſented to us that there 
was a difference of opinion in that court, I could have withed to 
ſee an account of what paiſed there. I will not repeat the 
whole of this caſe, but merely obſerve one fact, that the 
marriage ſettlement, executing the articles, and on which the 
| principal queſtion depends, limits the reverſion in fee to the 
ve of Sir T. Cave, his heirs and aſſigns for ever; therefore 
the whole uſe is diſpoſed of in ſome way or other. It has 


a 


Goodtitle ex dim. 
Holford ert al. v. 
Otway (in error 
irom the Court 


Cave's will was revoked ? or whether, more properly, it was of Common 


Pleas) Mic. Tec. 
38 Geo. 3. B. R. 
7 Ter, Rep. 399. 


been ſaid in the courſe of the argument, that the doctrine of 


rrocations of wills under circumſtances fimilar to the pre- 
lent is not bottomed in reaſon, and that it would be abſurd 
0 permit it to prevail in this caſe : but if ſuch an obſerva- 
ton were an anſwer to a rule of law, it might be applied 
with equal ſuccels in a vareity of other inſtances. On what 
toundation of reaſon does the whole doctrine of a common 
very ſtand, which takes away an eſtate that the ſtatute 
deni, meant to be unalienable, from the iſſue in tail on 
lie ground of their receiving a recompence in value from 
e common vouchee ? But it is now too late to argue that 
common recoveries are not to be ſupported. Lord North- 
Zn, giving a hiſtory of common recoveries, ſaid, that 
when the tyranny of che great barons had paſſed the ſtatute 
& dinis, in order to make their poſſeſſions unalienable, the 
eluctant ſpirit of the times found means to elude its opera- 
won in a commercial country, otherwiſe it would have con- 
med all the landed property in the kingdom in a few hands, 
ad wouid thus have taken away the rewards of induſtry. 
There are alſo ſeveral other rules which, however hard 
they may preſs upon certain individuals, are notwithſtanding 
tle acknowledged law of the land. If a collateral warraniy 

3 N 2 deſcended 
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deſcended on a perſon without aſſets, he was liable to be 
ſtripped of all his property by that rigid rule of law und! 
the beginning of this century (1). And the rule in de, 
ſcents of excluding perſons of the half-blood til} prevail 
However it is ſufficient, in anſwer to objections to eſtablithed 


rules of law of this kind, to ſay ita lex ſcripta gt. Thoſe wiv 


are confident in their ſuperior abilities may perhaps fancy that the, C 
could erect a new ſyſtem of laws leſs objettionable than that unde a 
which they live: | HAVE NOT THAT CONFIDENCE 1x 4 
MINE, AND AM SATISFIED BY THE DECISIONS, AND at 
SERIES OF DECISIONS, of great and learned men on the rulet x 
of law under which the landed property of this country is nau v9 
held ; and it is my duty, as well as my inclination, to follow and c 
give effect to thaſe rules. It J had not been fettercd with au- 7 
thorities, and could have indulged my wiſhes in this caſe, ] th 
could have wiſhed to give effect to the intention of the late K 
Sir T. Cave, that the eſtates in queſtion belonging to the an- vn 
cient family of Cave ſhould accompany the title: but if tl wy 
rules of law will not permit that intention to be carricc ſc 
into execution, we muſt be governed by thoſe rules. | any 
will not go through all the caſes that have been cited in the * 
argument, becauſe they were reviewed by Lord Hardwicke it = 
Parſons v. Freeman, 3 Ath. 741. and Sparrow v. Hardza/ti;, 
3 Atkins 798. I am old enough to remember that greai trot 
judge, though but for q ſhort time, before he left the Court i 
of ES and the knowledge of thoſe who ved betore CO 
me only ſortified me in the opinion I formed of him, that * 
his knowledge of the law was moſt extraordinary; he has gran 
been trained up very early in the purſuit, he had great if. muſ 
duſtry and abilities, and was in ſhort a conſummate matte: WW i 
of the profeſſion. The firſt of thofe caſes, according to the 2 
late Mr. Dunning's note, was decided on the 6th Mar, A 75 


25 Geo. 2. and the other in E. 27 Geo. 2. The former of ps 
theſe was not an opinion given by Lord Hardwwicke on « 


ſudden (for that indeed was not his practice), but alter ui = 
ture conſideration, and after the caſe had been argued by 1 
Sir D. Ryder, Mr. Murray, and other great men, u ho, had uſe, | 
they been diſſatisfied with his opinion, would moſt probadly the 0 
have appealed againſt his decree, He was afterwards calico _s 
upon in Sparrow v. Hardeaſtle to review the opinion he had £0 
before given in the caſe of Parſons v. Freeman; and  canno! 100 
do better on this occafion than refer to thoſe parts of his decay 
opinion that are the moſt applicable. [His lordſhip here 123% * 
TA |; 

| Tg de ney 
R Wade 

= : ern 

(.) Ha. flat. & 5 Ann. c. 16 G t has 
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de ind commented upon ſeveral paſſages from the note (1) of 
nul tat caſe, which was taken by the late Lord A burton, apply- 
de- | ing 
lle. | Ce 
hed | | 
who (1) * SPARROW v. HARDCASTLE, 6:h May, E. 27 Geo. 2.—Lord 
the Chancellor HOARBWICKE. The general queſtion in this caſe is, whether 
* the deviſe of the advowlon of Aue, as part of the teſtator's real eſtate, 
RE has been revoked or not? and that depends on one ſhort fact. Cyril 
IN #thmgion by bis wil dared 28th July, 1716, deviſed all his eſtate real 
ND and perſonal, withou: mentioning this advowſon particularly, to truſtees, 
111 Le.; by which he made his nephew Cyril Hurdcaſtle teuant for life with 


remainders over. After this by a codicil he revoked that diſpoſition, 
* and gave to his nephew C. A. and C. H. juntly &c. After this by a 


and ſecond codicil dated 21 Nov. 1723, he revoked the former codicil as to 
au- C. Ah ngtor, and left the fo mer deviſe to operate as to C. H. &. On 
e. ] the fame day he execu ed a rant of this advowſon of Ae to Sir . 
late Have and others and their heirs; and it ſtands on the evidence 
that this grant was exec ed after the codicil. After chis a deed of truſt 

N58 was executed by Sir W. Hamwk-/ſworth &c. whereby the conveyance of the 
= wvowſon was declared to be in truſt, that the truſtees ſhould preſent 
gion ſuch fon of R. Fark/on as ſhould be qualified to accept it on the firſt or 
[ my furure avoidance, and if none fhou'd be then qualified to preſent 
the anther perſon in the mean time, taking a bond from him to reſign. 


And then follows this proviſo, that in cafe when the church ſhall firſt 
decome vo d, or on any future vacancy, Fackſon ſhould have no ſon, or 
me of his ſons ſhould be preſented and refuſe to accept the ſame, the 
truſtees were to ſtand ſe:ſed for the grantor or h's heirs and to reconvey 
on requeſt, and in the mean time to preſent ſuch perſon as the grantor or 
ls heirs ſhould direct, and for want of ſuch direction whomſoever they 
Gould think meet. A ſon of Fact/on has been prefented, ſo that the 
truſt is performed; and now this bili is brought by the heirs of the 
grantor to have a conveyance. Whether or nb they are entitled to it 
nuſt depend on the queſtion, whether the will as to the advowlon in 
queſtion was revoked by the conveyance, or whether any thing therein 
paſles to the deviſee. To effectuate a deviſe the general principles are, 
dat ar the time of making it the teftator muſt have a diſpoſing capacity 
i mind, and an eſtatę in the premiſes which he takes upon him to 
Uſpoſe of; and that late muſt remain in the ſame condition till bis death, 
' any alteration, any new modelling, of the eflate after the will, zuill be 
a revocation fi, unt: ſs in certain caſes which ſpall be mentioned. Such are 
de general principles, and the caſes ſupporting them are ſtrong. If a 
un make a will deviſing land, and after execute a feoffment to his own 
lle, it is a revocation of the will, notwithſtanding it is in point of law 
the old uſe, and will deſcend ex parte paterna or maternã as before. So 
ikewiſe a feoffment without livery, a bargain and ſale not enrolled, or 
ny other imperfe& conveyance, will be a revocation, becauſe it imports 
a intention of altering the condition of the eſtate, So where after 
Baking a ill the teſtator executes any lepal conveyance it is a revocation, 
Xcauſe the eſtate is gone, and the will has loft the ſubject of its opera- 
* Thus in the caſe of Lord Lincoln v. Ralis, Equ. Caf. Abr. 409. 
*ward earl of Lincoln made a marriage ſettlement on a perſon whom 
e Never married or aſked to marry him; though this was a conveyance 
Wade for a ſpecial purpoſe, and be was in of the old uſe, it was 
determined by the Houle of Lords to be a revocation of his will. Na 
* has been carried ſo far that where a man after making his will, 
Mking he had only an cſtate tail, ſuffered a recovery to confirm the 


244244 


918 


Wills. 


ing then to the different arguments urged in this caſe on be- 
half of the plaintiff, and, obſerving upon the excepted caſes, 
| he 


* 


will, it was holden to be a revocation of it. Thus far have the case: 
gone, and the principles eſtabliſned- by tnem have been relied on here, 
and are univerſally allowed to be law, without referring to the part. 
cular cafes as they ſtand in the books. But the diſtinct ion taken hore 15 
that Mr. Aribing ion, by ex:cuting theſe inſtruments togecher, inteaded 
them as parts of one act, whereby the whole fee was to be dilpolcd of ; 
that the grant was dęſigned for a particular purpoſe, vit. th rent a d 
for tbe benrfit of a ſon of Jack ſon, and Jubjeft to that truft the ole {nt 
Was 10 paſs by tbe will, Agd-it has been contended that though the tru! 
was further declared to be for the grantor and his heirs, it was the fine 
as if he had left it to reſult, for in either caſe ſo much of the trout 25 
remains in him will paſs by his will: but I find no authority for :kis, 
and I am of a different opinion. If man ſciſcd of a rea! ci u i 
and after convey the legal eftate though there b only a partial deri 
eru/t, yet as be bas granted the whole legal efiair, it is a vewuralinn of 19 
2. In the caſe of Parſons v. Freeman, M. 25 G. 2. it has been tid 
that I declared it to be my opinion that if a man ſeifed of a truſt ce 
deviſe the ſame, and afterwards take a conveyance of the legal ctare, 
that does not revoke the will, I did fay to obiter, but as that was not 
the point in queſtion, I do not think myſelf concluded by it: I .m 
however ſtill of the ſame opinion, and am confirmed in it by a cafe in 
1 Rol. Abr. 6 16. pl. 3., in which my Lord Rolle refers to V. 35 and 19 
£4z. B. R. The caſe referred to is plainly that of Montague v. ene, 
and the plac. immediately preceding this, vi. pl. 2. cites the caſe of 
Montague v. Jeferys in that manner. This was procably allowed tor lav 
in that caſe, for it is probable my Lord Rule had a further report of this 
caſe than any that has been publiſhed. There were two eltires, the 
legal and the uſe ; ſo that a man by taking a conveyance of the ery legal 
eſtate had done no act to alter the beneticial intereſt, The princp4l 
ground on which they put this caſe is, that this grant was only intenced 
for a particular purpoſe, and when that purpoſe was anſwered the eſtate 
was not intended to be altered but to remain as before; and ethis was 
compared to a mortgage. A mortgage for years (ſay they) is at d 
only a revocation pro tanto; and in equity a mortgage in fee is the fame 
as being an act intended for a particular purpoſe, and any other att 
intended for a particular purpoſe muſt (it is contended) be cvn- 
fidered in the ſame light. Mortgages, tv be ſure, have been 
determined to be only revocations pro tanto: but I do not find that the 
caſes warrant putting theſe dererminations on that ground. None ef 
them are expreſſed to be determined on the foundation of a ſpecial pur- 
poſe, except Vernon v. Jones, which Mr. Vernon reports (2 / rn. 231. 
with a quæte; for as to Hall v. Duncb (i Fern. 329.), it was nat laid 
that the cftate was granted for a ſpecial purpoſe, but it is doubtful whe- 
ther the Court went on the point of a total revocatics. or republicati n. 
Theſe caſes however are certainly rightly determined for they are cats 
of ſecurities for money. The reaſon why mortgages, & c. are taken cut 
of he general rule is this; it does nut depend on the general ground 
inſiſted on at the bar of being conveyances for a particular purpoſe, vt 
on tue foot of being a ſecurity only. Whether the mortgage be for years 
or in fee is all one in this court, they are alike conſficercd as chattle 
intercſts ; a mortgage in fee goes to the executors (for whom the he 
anly a truſtee), ſupports no dower, and has no one property oa 
eſtite. That being fo, it is not at all inconfiſtent to ſay ſuch an Hdd: 


went is no revocation; for the caſe there is no more than this ; = 
NE | tt ſtate 
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he ſaid that that of Luther v. Kidby, 3 P, ns. 170. n. 8 Vin. 
r. 148. was law, and had frequently been acted upon.) 


From the beginning to the end of that cafe the doctrine that 


Lord Hardawicke withed to eſtabliſſi was this, that any altera- 
ton of the eſtate or conveyance to uſes after making the 
will, though the old uſe remains (which is the caſe here), is 
in law a revocation of the will, Suppole that in this caſe 
dir T. Gave had merely made a couveyance to the uſe of 
himſelf and his heirs for ever; that would undoubtedly have 
operated as a revocation of his will : then can the other uſes, 
o which he conveyed the eſtate, make any alteration ? 
It has been ſuppoſed, in the courſe of the argument that 
the caſe of Brydges v. The Ducheſs of Chandos 2 Yez. Fun. 
417. proceeded on equitable principles: but I know that the 
zeſent Lord Chancellor meant by that deciſion to confirm 
due doctrine eſtabliſhed by Lord Hardwicke. I do not enter 
mo the reaſons upon which all the caſes have been determined, 
becauſe the beſt rule is Hare deciſis ; but my opinion is formed 
upon the authority of all the cates from the time of Lord Rolle. 
duch were the opinions of Lord Trever, Lord Hardwicke, 
and Lord Mansfield, the latter of whom, though finding 
fault with former decifions, thought himſelf fettered by the 
authorities. I take it therefore that the law of the land is 
now clearly and indiſpntably fixed, if at any time it can be 
mech that WHERE THE WHOLE ESTATE IS CONVEYED 


* 


— 


eſtator ſeiſed of a real eſtate, deviſes that real eſtate, and afterwards parts 
vith nothing but what is perſonal. But to compare this with the preſent 
ale, The grant here paſſes the whole legal eſtate; and the declaration 
of tie truſt includes the whole right of prefentatioa (which is the profits 
of an advewſon); ſo that not only the whole legal eſtate but the whole 
truſt is parted with; for if the heirs of the grantor do not think fit to 
nominate, the heir of the grantee on every avoidance is to nominate 
whom he pleaſes, This I take to be very material; for the deviſee, if 


de rake it, muſt take it ſubje to that general truſt ; not that I think 


tis determination need depend on ſuch a nicety. The caſes of this fort 
i not depend on fuch a general ground as that of being iniended for a ſpeczal 
purpoje 5 for (as Mr. Hen'y ſays very julily) Here could not be a more 


becral cafe than that of Lord Lincoln. Lord Trevor takes up thele con- 


l{erations and the caſe of Lord Lincoln in a cafe that was mentioned by 
Nr, Noel in a book he cited (Fitzg. 241.), which I do not care to re.y on 
S it is of no authority, though this and ſome other caſes are well 
teported in it; this particularly, for I have a manuſcript note of it; and 
l chooſe to rely on the opinion of Lord Trevor, who had a freer way of 
thinking than moſt of the common law judges. I am therefore of 
pinion that the plaintiffs the heirs at law are entitled to this advowſon, 
and muſt decree accordingly, unleſs the defendant chooſes to try that 
:aCt, of the priority of the execution of the codicil to the grant; for upon 
that it depends, and this fact is ſupported by the evidence of one perſon 
ny, ſpeaking too from his memory after 30 years. Dr. Arthington 
ceciined trying it, ſo the decree was afterwards pronounced agrecably 


'0 this opinion,” 
| 3N4 . away 
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away to uſes, though the ultimate reverfion comes tack again 


to the grantor by the ſame inſtrument, it operates as à revocq- 

tion of a prior will. Fhac beuig the law, | am bound ſt 

(how untortunate 1oever it may be in this cate) to give my 10 

opinion in favour of the defendant; and contequenily ihe 1 

judgment given by the Court, of Common Pie s mult be ſa 

aſhrmed. ASHHURST J. GROSE J. and LawRENCE }. vy- of 

preſſed themſelves of the ſame opinion. udgment gti mice, 2 

N 

m 

Wool and TMoollen. 5 

th 

Drer qui tam v. 3 is an offence within the ſtatute of 28 Geo. 3. c. 38. / 31. de 

1 e v8 ou A to preſs together yain made of wool ; and a declaration or fu 

30 Geo. 3. B. R information on this act, need not aver that it was in ſuch a ju 

3 Ter. Rah. ö 11. ſtate as might be reduced to, and uled as wool again. And 15 

the meaning of the 74th ſection of that ſtatate (which en- mi 

acts that any information upon it ſhall be tried by a jury to u. 

be ſummoned out of another county than that where the of 

fact was committed) is, that the trial ſhall be had in anoier up 

county. And under the 31ſt ſection, the Court, out of ta] 

which the record iſſues, is to give judgment; and not the th; 

Court of niſi prius, where it is tried. — This was an inform- WW ha 

ation againſt the defendants for packing, exporting, and th 

preſſing together worſted and yarn made of wool, contrary e 
| to the ſtatute 28 Geo. 3. c. 38. The firſt count ſtated that an 
the defendants, after the 1 of a certain act of parlia- 10 
ment, made in the 28th year of the reign, &c. intituled © An let 
% act to explain, 9 and reduce into one act of parlia- © 
5 « ment, feveral Jaws now in being for preventing the expott- A. 
| cc ation of live ſheep, rams and lambs, wool, tels, mort to! 
“ lings, ſhortlings, yarn and worſted, cruels, coverhd , wad- 01 
| dings, and other manufactures, or pretended manufacivres, ot. 
& made of wool, ſlightly wrouglit up, or otherwiſe put together, da 

« fo as the ſame may be reduced to, and made uſe of as hit 

„ wool again, mattreſſes, or beds ſtuffed with comlicd wool, off 

| | « or wool fit für combing, ful'ers*-earth, fulling clay, and El; 
ce tybacco-pipe Clay, from this kingd5m, and from the iſles « 

© of Jerſey, Guernſey, Alderney, Sark, ani Man, into toreign « 
„parts, and for rendering more effectuai an act paſſed in 4 
& the 230 Henry 8th, intituled. An act for the wiziing of 91 
& Wool,“ viz. on the 8th of Nevemdber laſt paſt, at hit pa- os, 
riſh of Leeds aforeſaid, unlawtully exported and conveyed, M1 

and cauſed to be exported and conveyed, out of the &Ing- &c 
dom of Great Britain, into a certain place out of the ki g- tt 0 
dom of Great Britain, and out of the iſlès of Fee. Gore in 
fey, Alderney, Sark, and Man, and each of them, tne 15 to dut 
| fay, into a place called Billoa in Spain, divers, to wit, 2000 | age 
pounds weight of yarn made of wool, of the growth of the I 1 


kingdom 


N 
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Lingiom of Great Britain, in contempt, &c. and againſt the 
tom of the ſtatute, &c, ; whereby and by force of the ſaid 
ſtuute the defendanis have forfeited to the plaintiff who pro- 
{-cures, &c. 30ol. being three fhillings for every pound 
weight yt the 1 1d yarn, exported and conveyed as afore- 
ſad, The ſecond count was for exporting v orſted made 
of + 00], The third, for preſſing together with ſcrews into 
3 cer ain winpper made of canvas, yarn made of wool, 
The tourth, for pr:fſhag worſte made of wool in the ſame 
manner; the fitth count was for pretiing together 2000 pounds 
weight of yarn made of wool z ani the iixth for prethng toge- 
ther 2000 pounds weight of worſted made of wool, &c. The 
dfendan's pleade! the general iſſue; and the plaintiff eutered a 
ſug eſtion on the roll that the iſſuc ought to be tried by a 
jury to be ſumm ned out of ſome other county than that of 
Vrk, wherein che facts were committed; and prayed a ve- 
mire factas to itlue imo Meftmoreland, an adjoining county, 
winch was granted, On tae mal of this information, one 
of the de teudants was found guiity ; and on his being brought 
up to this Court tor judgment, ſeveral objections were 
aken by his counſe;.; FIRST, that it appeared on the record 
that tiis was a miſtrial, for that the defendants ought to. 
haye be n tried in Yorkfhire, where the fact was committed, 
though by a jury of a different county. For by the 21 Fac. I. 
& 4. all informꝭ tions on penal ſtatutes are to be commenced 
and tried in the county where the fact was committed, and 
not elſewheie ; and by the ſecond ſection of that ſtatute, un- 
leis the offence be proved to have been committed in that 
county, the defend inc is entitled to a verdict of acquittal, 
And tivugh the 74th ſection of the act, on which this in- 
forma i n was framed, enaCts that all informations grounded 
on 1; thail be tried by a fury to be ſummoned out of any 
otuer county than that where the f A was, committed, yet it 
des not repeal the ſtatute of James: £ECONDLY, That the 
hit! count on which the verdict is taken does not ſtate any 
otfence within the act of parliament ; for the ninth ſection 
ehacts that “ every perſon who ſhall tranſport, &c. any 
« «ool whatſoever of che growth of the kingdom, or an 
* woolels, m-rtlings, ſhortlings, yarn or worſted made of 
* wool, voolflocks, cruels, coverlids, waddings, or other 
* manufactures, or pretended manufactures, made of wool 
* {lightly wronght up, or otherwiſe put together, ſo as the 
* ſame may be reduced to, and made uſe of as wool again,” 
Kc. And if that be part of the deſcription of the offence, 
it ought to have been averred in the information, that the yarn 
in queſlion was capable of being afterwards made uſe of as wool : 
but in fact it was 10 ſpun and twiſted, that it could not be 
again reduced to wool ; and THIRDLY, That no judgment 
t umpriſonment could be given by this Court; if any judg- 
| ment 
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ment could be given on this record, the judge ſhould hay: 
prom it at the trial. TE CourT had no doubt on the 
atter objection ; and they ſaid, where the proceedings ori- 
ginate in an inferior court, judgment mutt be given there : 
but where the proceedings are commenced here, an the re- 
cord is ſent down to be tried below, the defendant is not 
properly convicted till the record is returned here; the Court 
of 77/1 prins is merely an emanation from this Court, and che 
proceedings mult be returned here before judgment can be 
given. Tas CASE was then argued on the two firlt poin!s, 
after which Cur. adv. vult. On this matter being men— 
tioned again in the laſt term, THE CourT ſaid they had 
no doubt but that the trial was properly had in Weftmoretand, 
but that they had not formed any opinion on the conſtruction 
of the act of parliament, as applicable to the ſecond objec- 
tion, which was a queſtion of great importance. But on 


this day Lord KEN VON, Ch. J. ſaid, that though at firſt the 


Court had entertained a conſiderable doubt on this queſtion, 
they were then of opinion that the conſtruction contended 
for by the proſecutor was the right oue. But as the ce- 
fendant did not appear to have wilfully offended, and as the 
object of the proſecution was rather to obtain a conſtruction 


of this ſtatute, the defendant was not brought up to receive 


the ſentence of impriſonment. | | 
The inhabitants of one market town, city, borough, or 
town corporate, are not prohibited by x and 2 Ph. and A. 


c. 7. from felling woollen cloth, &c. in other market 


towns, &c. by retail, and not in open fair.-- This cauſe was 
an action of treſpaſs for taking the plaintiff's goods. The 
defendants juſtified under the ſtatute of 1 and 2 Ph. ani Al. 
c. 7. (1). A verdict was found for the plaintiff, but ſutyect 
to the opinion of the Couit on a cate which ſtated, that 
Frome 1s an ancient market-town, but not a town corporate, 
nor having any guild, fraternity, or liberty; that the plain 
tiff, at the time of ſeizing the goods in the declaration meu- 
tioned, did not inhabit in Frome, but was an inhabitant of 
the city of Hereford, carrying on the trade of a linen-drapet 
there; and that, in the room in the declaration mention«d, 
in the town of Frome, and not in any open fair, he proere® 
to ſell, by retail, the goods in the declatation mentioned. 
being part linen cloth, part haberdaibery, and the relidue 
mercery wares, not being of his own making (2); that two 
of the defendants, being conſtables of Frome, and the or 


— 


— DIY 


(1) § 1. 2. 


(2) By § 5. of the ſtatute, there is an exception as to the linen ct 
wootica cloth of the yendor's own makivg. 


defendants 
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defendants in their aid, entered the room, and ſeized and car- 
ried away the goods. The caſe of Davis v. Leving, reported 
in 2 Levinsz 89. being mentioned (Where, upon a demurrer, 
it was adjudged, that the inhabitants of one market-town 
might ſeil their goods by retail! in another, and were not 
meant to he prohibited from to doing by the ſtatute of Ph. 
and M.), The Court ordered the polica to be delivered to the 
plaiutiff. ; 


Wreck. 


OODS, where the ownerſhip can be made out, are 


not forfeited in a wreck becauſe no live animal eſ- 5 


caped, On a motion for a new trial, which was brought to 
recover the value of three hogſheads of tallow from the de- 
fendant, who had recovered them from the wreck of a veſſel 
called the Thillhouſe, the defendant objected to the plain- 
tif's right to recover; inſiſting fiſt, that it appearing He 
ſhip had been totally Igſt, and that no living creature had come 
alive from the ſhip to the ſbore, the thip and the goods therein 
were a wreck; and thereby became the property of the 
crown or its grantee (under whom the defendant acted), by 
and under the proviſions of the ſtatute of the 3 Ed. 1. c. 4. 
decoudiy, that, ſuppoſing the plaintiff not to have loſt his 
property by the ſhip being a wreck, yet, under all the cir- 
cumſtaiices of this caſe, the plaintiffs ought not to recover 
in this action, as they had not ſhewed that they had com- 
plied with the requiſites either of the ſtatute 27 Ed. 3. c. 13. 
or of the 12th Ann. c. 18. Lord MANSFIELD, There is 
no fort of doubt concerning the true ownerſhip of theſe 
goods; which were caſt away in a ſtorm, and recently pur- 
lued, Every body elle reſtored to the true owner the propor- 
ions that they had got of them, upon a proper ſalvage offered: 
this defendant refuted to deliver the ſhare that he had got; 
being forfeited, according to his apprehenſion, as a wreck, 
becauſe no live animal came aſhore. He likewiſe objects to 
the plaintiff's recovering; becauſe certain forms, which he 
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ſays were requiſite to be performed, have not, as he alleges, 


been properly performed, THE FIRST QUESTION Is, 


Whether theſe goods are forfeited ?*? Now, no caſe is 


produced, either at common law, or on the conſtruction of 


the ſtatute of 3 E. 1. c. 4. to prove that the goods were for- 
teited, becauſe no dog or cat, or other animal, came alive to ſhores 
| will therefore preſume, that there never was any ſuch de- 
termination; and that no caſe. could have been determined 
ſo contrary to the principles of law, juſtice, and humanity. 
The very idea of it is ſhocking. And there is no * 

| | or 


myth, v. Davis. 
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for ſuch a forfeiture, upon the diſtinct ion that has been!“ of 
much urged, tetxeen a man or o:her animal coming to thor: C 
alive, or not a'ive. The coming to ſhore of a dog Or cat m 
alive can be no better proof, than if they ſhould come athore . 
dead: the eſcapin; alive makes no ſort of difference. 1 1 
the owner of the dog or cat, or other animal, was known, Of 
the p eſumpiion of the goods belonging to the ſame perſon, (0 
would be equaily ſtroug, whether the animal was alive or {0 
dead. If no owner could be diſcovered, the goods belong 1 
to the king. But there ought to be a reaſonable time allowed ſt 
i to the owuer, to come in and claim them: and it was pro- * 
per that the time ſhould be limited. The old limitation was : 
a year and a day: which was the time | mited in many other _ 
caſ s, 7 O. 107. b. 108. 3. The mode of proof was as it Fe 
might happen. Goods are now, generaily, marked ; per- 1 
haps, in ancient days it might not be ſo common, or lo ac- Cl 
curate ; aid then a dog or cat might be a preſumption to- 00 
wards the aſcertaining the owner of the goods, Bracion, W 
who wrote in the time of H. 3. ſays, Lib. 3. c. 3. Pa. 120. a. ” 
Magis propric dici poterit wreccum, f1 navis frangatur, 10 
* &c. niſi ita fit, quod verus dominus aliunde veniens, er p 
« certa indicia et ſigna docuerit res eſſe ſuas ; ut ſi canis vivus in 
in eniatur, &c. et eodem modo, fi certa fiona apyolita fue- fe 
« rint mercicibus et alijs rebus.” And Bracten's opinion el 
has been recognifed by later writers. Lord Cole, in his fifth Bo 
report, 107, ſays, 2 ,. 166. that it appears from Bran, 
that the ſtatute of V. 1. was but a declaration of the com- 
mon law; and cites the fame paſſage from Ba#ton—** E. 
„% quod hujuſmodi dici debet wreccum, verum eit, niſi . 
* quod verus dominus aliunde veniens, cena indicia et ſig na - 
« dona:erit res eſſe ſuas; ut {1 canis vivus inveniatury Et 
* conſtare poterit quod talis fit dominus ius canis; pre- . 
& ſumptivè ex hoc, illum eſſe dominum illius canis et nla— - 
„rum rerum: eodem modo fi certa figna impolita fuel in: . 
\ 


% mercibus.”” Thus it ſtands at the common law. Then 
has the ſtatute of 3 Ed. 1. c. 4. altered the common law ? 
No: quite otherwiſe ; and this act was made in favour ot 01 
the owner. It enacts. (negatively) © that it ſhall not be 
c wreck, it man, dog, or cat, eſcape alive;“ but it has no 
contrary (poſitive) proviſion, * that if neither man, dog nor 6 
cat, &c. eſcape alive, it ſhall belong to the king.“ This | 


ſtatute has been recogniſed as declaratory of the common 0 
law. The woids of it ate, “ concerning wreck of the tea, 0 
it is agreed, that when a man, a dog, or a cat eſcape quick - 
out of the thip, that ſuch ſhip, nor barge, nor any thing a 


within them thall be adjudged wreck, but the goods thall be 
faved aud kept, &c. fo that if any ſue for thoſe goods, and Fe 
af er p:ove thai they were his, or periſhed in his Keeping, 1 
within a year and a day, they {hall be reſtored to him _ 
| ou 
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ut delay; and if not, they ſhall remain to the king.“ Lord 
Cite ſays, 2 Infl. 167. 168. that © thele three inſtances (of a 
man, dog, or cit) are put but for example ; tor beſides theſe 1 
two kinds of beaſts, all other beitts, foals, buds, hawks, | 
and other living things, are underſtood, ee the ownerſhip, |} 
or property of the goods, may be known.” And this is agreeable 1 
o the charter of Hen. 2. which includes every animal what- i] 
ſocver. And this eſcape ef a dog or cat, or other animal, 1} 
iz conlidered as a medium progf, whereby the ownerſhip, or | 


rroverty of the goods, may be known, 2 If. 168. If this | 
was a recent ſtatute, it ought to be conſtrued according to 
reaſon and juſtice, for the Court ought not, unleſs they are | 
abſolutely obliged to it, to conſtrue an act of parhament di- | 
rely contrary to the plain and clear principles of juſtice | 
and humanity ; which the conſtruction urged on the part of 

the defendant in this caſe would undoubtedly be in the higheſt | 
degree. But this is a ſtatute of very ancient ſtanding. and 1 


was declaratory of the common law (us appears from Brace * 

, who wrote before the making of it), and has been fince 
{uficiently recognized, and no caſe produced to the contrary, 

nor any authority in point. The other two ſtatutes are out 

the caſe. They do not relate to this matter; beſides, 

tete the defendant has "inſiſted upon property. I am very 

clear that the diretion was right, and that the rule for a new 

trial ought to be diſcharged, Rule diſcharged per tet Cur. 


Crit of Night. 


O a declaration in a writ of right patent, the tenant Tigen, eg. Le- 
pleaded the general iſſue whe1eon the miſe is joined upon mandant v. | 

the mere right. The tenant alſo by leave of the Court, plead. Clarke, der 1 
ed another plea in bar, that a fine with proclamations rage ike” 1 
were levied of the lands in queition in Michaelmas term, patent. Ea. Ter, | | 
16 Geo. 2. and non-claim. Whereupon it was moved 13 Gev. 3. CB, 1 
for the demandant, that the tenant might ſhew cauſe Peng: - | | 
why one of his pleas ſhould not be ſtruck out; becauſe 5 11 
upon the firſt plea [which is the general iſſue] the mi/e 1 
joined upon the mere right, which can only be tried by 
the grand aſhze, which muſt conſiſt of four knights f 1 
the ſaid county, girt with ſwords, and twelve other ju? | 
rors, in all fixteen jurors or recognitors; but the iſſue | 
© be joined upon the plea in bar of a fine and non-claim, 
wuſt be tried by a common jury of twelve, and there can- 
not be one venire to try both iſſues. Beth 101. / 41. 
Upon ſnewing cauſe for the tenant, why one of the pleas 
ſhould not be {truck out, THE WHOLE CopRT sFtMED To 
BE OF OPINION, that every thing may be given in evidence 
| : Upon 


926 Writ of Right. 


upon the miſe joined upon the mere right, except collateral 
warranty, Brooke Drat, pl. 48. but did not give any poſi- 
tive opinion. WHEREUPON the ſerjeant for the demandant 
and tenant AGREED that a rule ſhould be made by conſenr, 
that the plea in bar of a fine and non-claim ſhould be ſtruc} 
out, and that upon the trial, the tenant ſhould be at liber'y 
fo give in evidence upon the firſt plea, a fine acknowledged 
to the uſe of the tenant in fee, with proclamations, and that 
the demandant or his father never made any entry to avoid 
the fine; and that the demandant ſhould be at liberty to ge 
in evidence, that the parties to the fine, or any of them, at 
the time of levying the ſaid fine, had nothing in the pre. 
miles the tenements in queſtion ; ſo the rule was drawn up 
accordingly. This cauſe was tried at bar afterwards in 
Eafler term, in the fourteenth year of his preſent majeſty, when 
the grand aſſize found a verdict for the demandant Tn. 
Tyſſen v Clarke, And no new trial ſhall be granted in a writ of right, ex- 
— 05 . C. 8. cept the verdict be flagrantly wrong. — A motion was made 
2 Black. Re. O41. in this cauſe by the counſel for the tenant for a new trial; 
becauſe iſt. It was againſt the weight of evidence. 20. It 
was concluſive betu cen the parties; and the right of the 
tenant ought not to be concluded by a ſingle trial. But the 
Court unanimouſly denied a rule to ſhew cauſe ; becauſe iſt. 
They were well tatisfied with the verdict in point of evi- 
dence. 2dly, The law has purpoſely made this trial by the 
grand aſſize concluſive, ut fit finis litium ; and the Court is 
not to be wiſer than the law. 3dly. It may be doubted how 
far a new trial ought ever to be granted on a trial at bar in 
a writ of right, where the nie is joined upon the mere right. 
For it is pretty clear that no attaint lay in fuch a caſe. And 
the practice of granting new trials has been chicfly taken up 
ſince the diſuſe of attaints. But as to this the Court g.ve 
no poſitive opinion; for cauſes of fraud, 3:c. may happen, 
wherein a new trial would perhaps be neceſſary, or elſe me- 
nifeſt injuſtice would be done. | 


Newman v. Alfter judgment as in caſe of a nonſuit, there can be no 
5 coſts for not proceeding to trial in a writ of right. It was 


16 Geo. 3. CB. moved for coſts for not going on to trial in a, writ of right®, 
2 Black. Ri. ri8. Which was oppoſed on the ground that no act of parha— 
ment gives coſts on a writ of right. PER CUR. Colts for 
not proceeding to trial do not depend on any act of parlia- 
ment, but on the practice and rules of the Court. But this 
motion is perfectly new. There is not, however, any c- 
guſion to decide upon it; for as the defendant has already 
nad judgment as in caſe of a novſuit (however regular 
tuch judgment may be) he has made his election. Rule 
dicharged,. 


(1) Sce vol. Il. P · 789 Py a 
| | n Suppoiing 
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Suppoſing that the mere right upon a writ of right is tri- 
able at ui prius, the ſummons to elect the grand aſſize 
hould be in the alternative, to return the four knights into 
bank, or at the aflizes, if the judges come thither before the 
day in bank. In a writ of right, the laſt writ of ſummons 
was in this form. 

„George the Third, 8c. to the ſheriff of Devonſhire, 
greeting. We command you that by good ſummoners 
vou ſummon four lawful knights, or other good and 
awful men of your county, girt with ſwords, that they 
© be before our juſtices at Weftminjter, on the morrow of 
All Souls (unleſs our juſtices aſſixe ſhall be at the caſile of 
Exeter, in the ſaid county, to hold aſſixe on Monday the tenth 
day of Auguſt, at the caſtle of Exeter in the county of Devon }, 
that they be then there to be ſworn to make election of our 
„grand afſize between Jahn Luke demandant, and Honour 
« Harris ſpinſter, tenant, &c.-—Witneſs Sir William De 
Grey, knight, at Weſtminſter, the Sth of July, A. R. 18.“ 
And the tenant moved that the writ of ſummons, and the 
proceedings thereon, ſhould be ſet aſide, becauſe (as it was 
alleged) the miſe joined on a mere right cannot be tried by 
the grand aſſize at uiſi prius. De Grey, Chief Juſtice. I 
am of opinion that the great queſtion, whether the m/e in a 
writ of right can be legally tried at 2% privs, is not now 
properly before the Court. Suppoling tor a moment that it 
can, ſtill there is a previous queſtion, whether this writ of 
ſummons can be ſupported ? The miſe is joined; and had the 
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partzes cholen to proceed in bank, the form of proceeding 


's very plain and clear, both in the ſeveral books of entries, 
and in the report, x Leon. 303. But the demandant has made 
bis election by his own authority, to proceed at nit prius, 
and has ſued out a writ of ſummons of which there is no 
precedent ; nor can it, I think, be ſupported. It is a con- 
vitonal writ, to return the knights into bank, unleſs the juſ- 
ces of aſſiæe come to Exeter before the day in bank. Bur, 
it they do come to Exeter, there is no precept or command 
to the ſheriff to return the knights to make their election 
there, and no commiſſion to the judges to ſwear them, The 
writ therefore is informal, and all that has been done under 
i coram non judice, and therefore the whole ſhould be quaſhed. 
Gould, J. ablent. Black/tone, J. of the ſame opinion, that 
tne whole ſhould be quaſhed as irregular, without entering 
imo the queſtion how far, and at what ſtage of the procced- 
ings, procels of uiſi prius may iſſue on a writ of right. When 
that queſtion comes to be agitated, 1t would be proper to 
conſider, whether in the infancy of the grand aſſize, and of 
the appointment of juſtices in eyre, theſe juſtices took cog- 
lzance of writs of right: which if they did not, may ac- 
count for the total filence of Glanvil on that head. See Sel- 


i on Hengham, magn. c. 4. I thall deliver no determinate 
opinion 
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opinion on the principal queſtion, but will throw out what 
has occurred to me, for future conſideration, in caſe this matter 
ihould come on again. Bracton, I. 3. tr. I. c. 11. %. 9. d 10, is 
a preat authority that the juſtices in eyre, who were conmiſ. 
ſioned ad omnia placita, ia! power to determine inter alia gr. nd 
aſſizes, either originally ſummoned before themſelves adprimm 
Hiſam cum in partes illas venerint, or „ hich had "er; 0.1. 
ginally brought in bank, and had been continued [atterm:- 
natæ to the court of Eyre, in the manner mentioned 1; /2, 
8. immediately preceding. In the former cafe, when the 
writ of right was proſecuted no farther than the loid's or 
the ſheriff's court, it ppears by Bracton, l. 5.tr. 1.c.5 [4 
that if battle was waged it ſhould ſtill proceed in the Cour 
below. But if the tenant put himſelf on the grand afſze, 
that mode of trial was not ſuffered to proceed iii thoſe inferior 
jurifdictions. But the tenant was to ſue out a writ of peace 
or prohibition, to ſtop the proccedings in the count below, 
till the arrival of the juſtices of Eyre in thoſe parts. Aud 
then the demandant (ſee /ef?. 10, 11.) was to ſue out a writ 
of ſummons to the thei iff, to return the four knights to elcct 
the grand aſſize, before the juſtices ad primam aſſiſam cum in 
partes illas venerint. Theſe were original writs, ſed out of 
the chancery, Reg. Brev. orig. 7, 8. But, lays the rubiic 
of the regiſter, when the plea is in bank, the writ of ſum- 
mons is judicial, and iſſues out of the common hench, See 
Reg. Brev. judic. 4. 49. 51. The ſtatute of 52 Hen. 3. c. 14. 
may perhaps only relate to this ſpecies of the grand aſſize 
and the ſtatute of niſi privs, 13 Edw. I. c. 30, is totaly 
lent as to granting it upon the grand affize ; it extend- 
ing only to inferior modes of trial. As to the writs of 
right, where the plea was removed into bank from the lords 
or theriff's court, the practice mentioned by Hracton of ad- 
journing the whole cauſe into the court of Eyre, to be there 
both tricd and adjudged, was continued ſo low as to the 
3 Editio. 3, 4s appears by the caſe cited, Litt. fed. 514. 
Fitz. Abt. . Droit. 26. But the granting of « trial by 
niſi prius, to be returned upon a 2 and judgment atter- 
wards given in the court above, ſeems not to have obtained 
upon writs of right in that reign. For in the \ear-book, 
24 Fidw. 3. 23, and alſo in the caſes Bro. Abr. t. Londen. 
Io. and f. nifi prius. 17. (if they be not all, as I ſuipett, 
one and the tame caſe), when the tenant put himſelf on 2 
jury inſtead of the grand afhze (as was allowable in mat- 
ters of {mall value), and a ni, privs was prayed; the Court 
helitated at granting it; and it was alleged thai, as ni 
prius lies not on the grand aſſize, ſo neither does it he on 
ſuch an inqueſt in lieu of the grand aſſize. But the king 
being demandant, and his attorney producing the toys 


mandate to grant a fi privs in this caſe, it was according 
8 | granted. 


* 
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granted, See the writ itſelf. Reg. Brev. gud, 55, But 


this ſcruple was afterwards overcome : for in the year- 
book, M. 12 Hen. 7. 10. there is 4 caſe directly in point, 
where, after the miſe joined in bank, the proceſs was con- 
tnued till niſi prius was granted, and judgment was after- 
wards given in the court above. Quad nota bene, ſays Brook, 
1% prius 24. The clauſe of niſi prius was probably, from 
the words of the report, inſerted in the conditional continu- 
ances, mentionꝭd by Bracton as the uſual courſe, before the 
ſtatute, 13 Edi. 1. c. 3o. directed it to be inſerted in the 
writ of venire facias. This ſtatute could not poſſibly ex- 


tend to writs of right, becauſe there is no venire facias 


in that proceeding, till after the grand aſſize is elected; and 
then a venire facias goes to the ſheriff to return thein. Raſt. 
Entr. Advowſ. 103. Booth. 103. 105. And the ſtatute of 
42 Edw. 3. c. 11. (in conſequence of which the clauſe of 
ni prius is now inſerted in the habeas corpus, or diftringas } 
extends only to common inqueſts. And this was alſo the 
courſe, when collateral iſſues wette tried by inqueſt, pend- 
ing the writ of right, or after the mere right was deter- 
mined, Raft, Droit. 246. b. The firſt jury proceſs, when 
the miſe is joined on the mere right in a writ of right, is the 


' ſummons ad eligendum magnam aſſiſſam, and in that writ (if 


any where) the clauſe of niſi prius ought to be inſerted, be- 


| cauſe the challenges muſt be made at the time of election, 


and thoſe are more eaſily tried on the ſpot than in the 
court above, The ſummons being in this reſpect amatagous 
to the habeas corpora juratorum, the award of the niſi prius 
on the record, and its inſertion in the writ itſelf, ought to 
be had in the ſame manner. In the writ now before the 
Court the nift prius is by miltake inſerted, in the ſame form 
35 it ought to be awarded on the roll. If the nfs prius be 
grantable by law in this caſe, the award on the roll ſeems 
lv be right and regular, as in the award of habeas cor- 
ftra;—* that the ſheriff ſummon the knights into bank, 


* unleſs before the day in bank the juſtices of aſſize come 


" to Exeter.” But then the writ of ſummons ſhould alſo 
follow the precedent of the habeas corpora, by ordering (in- 
he alternative) „ that the ſheriff do ſummon the knights 
„into bank on the morrow of All Souls, or before the 
* juſtices of aſſize if they ſhall come before to hold the 
w allizes at Exeter.“ This would be a command to the 
ſheriff what to do, if the juſtices came into the county; 
and a warrant to the juſtices to proceed in ſwearing the 
knights, At preſent no command or warrant is inſerted in 
his writ, and therefore I hold it to be a nullity.  Nares, I. 
of the ſame opinion that the writ was bad.—Rule abſo- 
* for quaſhing the writ of ſummons and proceedings 
ereon, 


Vol. V. 30 | But 


a ones T 


930 


Luke v. Harris, 

La. Ter. 

19 Geo. 3. C.B. 

2 Bl. Reh. 1293. 
j 


Doitv d King, 
LA. Ter. 28 Geo. 3. 
C B.illen, Bl. 1. 


Writ of Night. 


But if a writ of ſummons is ſued out ad eligendam mag nan 
aſſiſſam at a day certain before the juſtices of aſſize, the Cour 
will not upon motion to quaſh the writ determine whether the ; 
miſe may be ſo tried, or only at the bar of the Court.—l; a 


this caſe a new writ of ſummons, ad magnam aſſiſſum elige;.- 


dam, was ſued out, teſted by the Lord Ch. ſuſtice, ile ] 
12th of February, 1979, requiring the ſheriff of Denn f 
„to cauſe four knights to be ſummoned to be before the F 
* juſtices of afſize for that county on Monday the 15 f 
„% of March then next at the caſtle of Exeter, to make A 
election (upon oath) of the grand aſſize:“ Returnable a 
Duinden. Paſch. following. When the theriff returned that 5 
he had cauſed A. B. C. and D. four knights, &c. to be 4 
ſummoned as he was commanded ; and that they did at the 4 
ſame time and place upon their oaths, elect themſelves and G 
twenty others (naming them) twenty-four good and jaw- : 
tul men, to make recognition of the grand afliz? as atore- 5 
laid, &c. It was now moved to quaſh the writ of fun 4 
mons, and the proceedings thereon, not upon any objection 1 
to the form of the writ, but becauſe (as they alleged) a ha 
writ of right could not be tried before the juſtices of athze, = 
but only at the bar of the court, on ſhewing cauſe. Tut 4 
CovRT (abſente Ds Grey, Chief Juſtice) thought that fuch 4 
want of juriſdiction, it the objection was well founded, was 4 
matter to be alleged on a writ of error. They therctore ti 
refuted to quaſh the writ of ſummons, but difchurged tle 4 
rule. A ; of; 
A writ of right cannot be maintained without ſhewing at 
an actual /eiſin by taking the eſplees, either in the demandant 5 
himſelf, or the anceſtor from whom he claims. — This was «\ 
a writ of right brought to recover a dwelling-houſe and lands « 1 
at Thorpe, in Surrey, tried at Croydon, betore Mr. Juſtice of 
Gould, at the ſummer aſſizes, 1717. The count ſtated that * 
* Maurice Bailey was ſeiſed in fee of the premiſes in quei. r. 
6 tion, and in the year 1729, deviſed them to his wife Jane 40 
«& for lite, remainder to his fon John Bailey for life, te- 17 
mainder to his two grandſons Maurice Bailey and Jen 24 
* Bailey in tee, who upon the death of the teſtator we? Ta 
ſeiſed of a remainder in fee in common. Fane entercs, "i 
„ and was ſeiſed by taking the eſplees, on whoſe death . 
John the ſon alſo entered, and was ſeiſed by taking th cha 
© efplees, in whoſe life-time Maurice the grandfon died * 
© without heir of his body, by which his brother ol Main 
« Bailey the grandſon became {iſed of the whole remain” wal. 
der in fee, who died fo ſeiſed, and on his death the 12 ple 
« remainder deſcended to the demandant as his couun 2" The 


heir, in the life-time of F:hn Bailey the fon, who 2 the g 
© waids died, and ſo the demandant was entitled. Pie, Judg 


„ piotetting that the remainder in fee did not deſcend to the 
| 5 4 demandant, 


Writ of Right. 
© demandant, on the death of John Bailey the grandſon, al- 


« Jeged that 1 Bailey the grandſon deviſed the ſaid re- 
« mainder to his mother Rachael Bailey, who, on the death 
« of John Bailey the ſon, was ſeiſed by taking the eſplees, 
« &c. and from her deduced a title to the tenant. Replica- 


tion, traverſed the deviſe of Fohn Bailey, the grandſon to 


Rachael, his mother, &c. Iflue on the traverſe. Verdict 


for the demandant, ſubject to the opinion of the Court on 
the following caſe — The will of John Bailey, the grandſon, 
made in the year 1756, was in the following words; « I 
« give to my mother Rachael Bailey, all that freehold meſ- 
« . tenement, or dwelling-houſe, orchard, garden, and 
« all other the appurtenances thereto belonging, fituate at 
& Thorpe, now in the occupation of A. B. as alſo two acres 
« of arable land lying in the common field, as alſo the ſtock 
« of corn, grain, hay, goods, chattels, and effects or eſtate 
« of what kind ſoever, alſo all other the utenſils of huſ- 
« bandry, which ſhall be found, or be, in the dwelling-houſe 


© or farm which I now rent of my father, ſituate in Thorpe 


« aforeſaid” (this was the eſtate in queſtion in which he 
had the remainder in fee); “ as alſo all that freehold meſ- 
« ſuage, tenement, or dwelling-houſe, orchard, garden, and 


« all other the appurtenances thereto belonging, in Thorpe 


« aforeſaid, late in the occupation of B. C. to her ſole uſe 


| © and behoof, and to her heirs and aſſigns for ever.“ On 


this caſe the queſtion was, Whether the words © eſtate of 
© what kind ſoever, as they were inſerted in the deviſe 
of divers particulars of perſonal property, * were ſufficient 
© to paſs the remainder in fee veſted in the teſtator ?*” And 


for the demandant it was argued, that the words © eſtate of 


* what kind ſoever,” followed by the words “' all other 
* utenſils of huſbandry, and preceded by an enumeration 
of perſonal property, could never be intended to give any 
real property, much leſs a remainder, which the teſtator does 
not appear to have had in his contemplation z and Crs. Car. 
447. 12 Mod. 594. Preced. in Chan. 471. Ney. 48. 
Eg. Caf. Abr. 211. Sir T. Raym. 453: 14 Vin. Abr. 277. 
2 Att, 102. Cowp, 238, were cited as relating to this point. 
1s CouRT ſeeming inclined to adopt this argument. The 
counſel for the tenant MOVED IN ARREST OF JUDGMENT), 
on the ground that the demandant appeared to be a pur- 
chaſer, and had not counted on an actual ſeiſin of the per- 
lon from whom he claimed. And Per Curiam. In order to 
Maintain a writ of right, the demandant mult ſhew an act- 
ul ein either in bimſelf or his anceſtor, by taking the 
cplees. The preſent caſe has neither of theſe requiſites. 
he demandant does not ſtate that either he or John, the 
e grandſon, under whom he claims, were ever ſo ſeiſed.— 
ads ment arreſted. 
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Robert Almgili Judgment as in caſe of a nonſuit may be entered up again! 


and Iſabella his the demandant in a writ of right; nor will the Couft re. 


hey vor mee lieve him if he has conducted himſelf unfairly towards the 


ſhaw Pierſon the tenant in the courſe of the proceedings. — On a rule to thew 


elder, and James cauſe why judgment as in caſe of a nonſuit ſhould not be 


3 une entered up in a writ of right, it appeared that the tenants had 
younger, . 6 ; 4 . ; 
tenants, Mic. Tr. been in poſſeſſion fince the year 1746; iſſue in the caut 
38 Geo. 3. C. B. was joined, Trinity term, 1796; notice of trial was given 
Tal. & Beſ.toʒ. at the Lent aflizes, 1797, when the grand aſſize was elected, 
but the demandants neglected to proceed to trial at the 
ſummer aſſizes following. On ſhewing cauſe, the reaſon 
why they did not proceed to trial at the laſt aſſizes was, that 
they ſhortly expected to obtain material evidence from 
France, viz. the baptiſmal regiſter of the elder P:zr/on, 
whoſe legitimacy was to be diſputed. IT was $TATE) 
by Rooke, J. that an application had been made to him by 
the tenants, for leave to examine a witneſs on interroga- 
tories, who was going to Naples with her huſband and 
child, to which the demandants refuſed to conſent. EN 
Ch. J. Ina common caſe I ſhould have been inclined to 
think the excuſe ſet up by the demandants ſufficiert: but the 
meaſure which they mete to others we ſhall mete to them, 
When they had the ſtaff in their hands they tried to put 
difficulties in the way of the tenants, and made them rifk the 
loſs of an important witneſs. It was the demandants who 
made the attack, and who ought therefore to have been pt. 
pared to ſubſtantiate their claim before they made it. 

thould be inclined to give more indulgence to the tenan!s 
than to the demandants, who come in this caſe to diſturb a 
very long poſſeſſion, on grounds which may perhaps be 
good, but which ſhould be known to be good before the 
action is commericed. I think the Court ought to adhere to 
the principle of a caſe (1) decided in laſt Faſter term, where 
an application for putting off a trial was refuted, becau!s 
the defendant had not condutted himſelf fairly and c3t- 
didly. HEATH I. of the fame opinion. Having refuſel 
juſtice to others, the demandants are not in a ſtate to clam 
any indulgence from us: Moreover, as the pariſhes 
France are now ſuppreſſed, and the regiſters diſordered, 1 
is not very likely that the demandants will be able to 0% 
tain the evidence they want. RooKkE J. agreed-- Rue 
ahbſolute. . Ee 1 

Oalion, demand- The Court will not permit the me joined in a Will ol 
ant, v. Harvey, right to be tried by a jury inſtead of the grand aſſige. hong 


t t Hil. * 0 * 5 I 
78 Ge. 3. C. B. both parties defire it. For PER CURIANM. That form e 


Fal. Hef 192. action we hold to be Africtiſimi juris at the preſent dap! 


—— IG OO One — ————— 


* 


(i) Saunders v. Pittman. 


——— 8 _ __ as” i. 


- Writ of Right. 


4 
(age: and we do not feel 2 inclinat ion to give aſſiſtance to 
& a courſe of proceeding which goes to diſturb a poſſeſſion of 
6 50 or 60 years. If you will have a writ of right you 
1 muſt follow the courſe marked out by the law. Belides, 
kl we think that other inconveniences might ariſe if the rule 
—- were granted, from the want of proceſs to compel the Wit- 
Ind neſſes to attend, and of power to proſecute them in caſe of 
ed: perjury committed. Rule diſcharged. 
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TABLE 


OF 


THE PRINCIPAL MATTERS 


CONTAINED IN 


THIS VOLUME. 


ABRIDGMENTS. 


Coors notes to an edition 
7 the Statutes will not take it out af the 
us's printer's patent. Ballett v. Cuu- 
* ham. Page 433 


ACT OF PARLIAMENT. 


A remore Rverſion in fee was held 
to pals under poreral words in an act of 
21 141ment, by way of ſettlement in exe- 
dnn of articles, though the reverſion 
% particularly in contemplation at 
at rime z the general words being ſufficient 
Ae, and the intention of the parties 
117 include all the eftate of the ſet- 
ter, Freeman v. Duke of Chandgs, 382 

ACTION. 
N 7. and B. being joint owners of a 
4p, 1, conveyed his moicty to B.; but 
a 12 vil of fale the certificate of regiſtry 
en truly recited : B. took poſſeſſion, 


"1! afterwards mortgaged the whole fhip 


' 4. who did not take poſſeſſion ; then 
B. ordered C. to repair the ſhip: after- 
"arts H. conveyed one half of the ſhip to 
2nd rhe other to D. It was held that 
hc firſt pitt of fale was an abſolute nullity 
der rhe tat, 26 679. 3. c. 60. ſ. 15. and 
. was liable te C. tor the repairs in 


— 


an action for work and labour brought b 
C., A. not having pleaded in abatement 
that B. ought alſo to have been ſued. 
IF flerdell v. Date. 425 
2. Foreign ſeamen at a foreign port 
enter into articles with the maſter, whoa 
is alſo a foreigner, for a voyage on board 
a foreign ſhip, and thereby agree, amongſt 
other things, not to inſtitute any ſuit 
againſt the maſter in foreign countries, or 
cite him before any judge or magiſtrate, 
but that they will abide by the maritime 
code of their own country, and the adiu- 
dication of their own courts, Having 
made this agreement in their own coun- 
try, they cannot maintain an action in 
England againſt the maſter for wages, 
though the ſhip and cargo be confiſcated 
in an Aug liſb port, and the voyage there- 
by ended. Cigar v. Meyer. 444 
3. The plaintiff cannot recover vpon a 
written contract made in Jamaica, which 
by the laws of that iſland was void for 
want of a ſtamp. Alves v. Hadeſon. 477 
4. If a wager be depoſited with a ſtake- 
holder, on the event of a battle to be 
fought by the parties laying the wager, 
and it be not paid over, though the battle 
be fought, either party may recover from 
the ſtak e- holder the ſum depoſited by him. 
Cotton v. Thurland. " = 787 
5. Bur where money depoſited upon an 
304 illegat 
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illegal wager has been paid over to the 
winner by the conſent of the loſer, the 
latter cannot afterwards maintain an ac- 


tion againſt the former to recover back 


his depoſit. Hoꝛolon v. Hancock. Ibid. 

6. Under a limitation in a marriage ſet- 
tlement to the huſband for life, then to the 
wife for life, then to the heirs of the body 
of the wife and their heirs, the wife was 
held to take an eſtate tail. And notwith- 
ſtanding it was recited in the deed, that 
the hates father conveyed in conſi- 


deration of the marriage, and “ for ſet- 


tling and eſtabliſhing the lands, &c. to the 
uſes thereafter expreſſed,” and ſubſequent 


uſes were added in the deed, the court- 


would only take notice of the legal eſ- 
tate; and the huſband and wife having 
levied a fine, and having agreed to ſell the 
eſtate to a purchaſer, from whom they had 


received part of the purchaſe money, the 


purchaſer was beld not entitled to recover 
back the depoſit money, in an action for mo- 
ney bad and received. Alpas v. Watkins. 


# 363 
ACTION gui tam. 


7. If a plaintiff takes out proceſs to an- 
ſwer him, gui tam, &c. he cannot declare 
in his own name oaly, and if he does, the 
proceedings will be ſet afide for irregu- 
larity. Canning v. Davis. 34 

2. A plaintiff in a qui tam writ cannot 
declare by the bye in his own name be- 
fore he has declared in chief. Delues qui 
tam v. Strange. 44 

3. But if the plaintiff ſue out a writ in 
his own name, he may afterwards declare 
gui tam. Lloyd v. Williams. Ibid. 


ADMINISTRATION, 
1. A co-obligor in a bond to the ordin- 


ary, under 22 and 23 Car, 2. c. 10. is a 
competent witneſs to prove a tender by 


the adminiſtratrix. Carter v. Pearce. 119 


2. The ſpiritual court hath not juriſ- 


diEtion to decide on an adminiſtrative in- 


ventory. Catch/ide v. Ovingion, 206 
| ADVOWSON. 


1. In this caſc a prohibition was grant- 
ed, to ſtay a ſuit in the ſpiritual court, for 
breaking open a cheſt in the church, and 
taking away the title deeds to the advowſen 
out of it. Gardner v. Parker. 203 


2. In pleading a right in co-parceners | 
to preſent to an advowſon by turns, it is 


good to ſtate that ſuch right aroſe becauſe 


— 


Young. 


they did not agree to preſent. | Tirale "m 
al. v. The Bi/hop of London, et al, 213 


3. A will which deviſes an advowlon h 


a college in the univerſity is good ; he 
exception in the ſtatute of wills reſyectny 
corporations, being repealed pro rants by 
the ſtature of charitable uſes. Benn! (.. 
lege, Cambridge, v. The Biſhop of Lind 
and Suſanna Calvert, widow, 929 


AFFIDAVIT. 


An affidavit to ſupport a rule »// 
for ſtaying proceedings on a bail bond, 
ſhould be entitled in the action againii the 
bail, and not in the original action. But 
where no action againſt the bail is com- 
menced, as if a motion be made to cancel 
the bail bond, the affidavit muſt be enti— 
tled in the original action; for, unlcis it 
be entitled in ſome «tion, no perjury can 
be aſſigned upon it. Roberts v. Grddins, 23 


AGENT. 


1. It was held that fraud will vitiate 
any tranſaction, though the principal co 
not perſonally take any part in the fraud, 
if his agent do; becauſe the principal 15 
reſponſible for the acts of his agent, Do 
v. Marin. 306 

2. Where goods were ordered for 3 
ſhip by the owner before tize appointment 
of the captain, though ſome were nt de- 
livered till afterwards, yet as no perſ002l 
credit was given to the captain, it was 
held that he was not anſwer»ble for 3 
of them. Farmer et al v. Davies. 431 


AGREEMENT, 


1. An action on the defendant's under- 
taking to pay the debt of his mother, W 
was in trade, by letter, good. MAH, 
v. Banks. 58 453 

2. In this caſe the court of Kn 
Bench held that articles of agreement 
under ſeal could not be given in cvicence 
unleſs. ſtamped with a deed ſtamp, 3- 
though the agreement ſtamp 15 of the 
ſame value, but differently formed. A. 
binſon v. Drybrough. 481 


ALIEN. 
1. The court refuſed to permit the de- 


. hy 
fendant to plead non alfi, and that 


plaintiff was an alien born. Feron e. Lad 
ö 9 
2. The like in this caſe. mp 


ALMANACKS. 
The crown hath not 4 preroget” 


* 
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* power to grant printing of almanacks 
o the company of Stationers, excluſive of 
ay other.  Stationers company v. Carnan, 

| 7. + Bb 
AMENDMENT: 


i. The court will give the plaimtiff leave 
to amend his declaration after the ſecond 
erm, eren again: a priſoner, but they 
will not permit him to add new counts to 
declaration in ſuch a caſe. Owens v. 
Dubois. | 7 38 

:. On amending a declaration, the de- 
-nlant is entitled to a new four-days' 
rule to plead. Blunt v. Morris. 38 

. $5 in B. K. the rule to plead to an 
amended declaration muſt be a four: days 
rule, Barton v. Moore one &c. 39 

4. If the trial be had after the day of 
1 privs, the babeas corpus and jurata are 
dat amendable, and a ve. fa. de novo was, 
in this caſe, awarded in this court, the 
ral being coram non judice, Crowder v. 
Nocte. 131 


AMERCEMENT. 


An amercement at a court leet for 
a private injury done to the lord's waſte 
egal, though there be a cuſtom to 
warrant it. Wood v. Lovatt, 805 


ANNUITY, 


1. The court will, under equitable cir- 
cuniſtances, permit execution to be ſued 
%t for the proportional arrears of an an- 
dun accrued ſince the preceding quarter. 
Hoe v. Hanforth, 49 
. A purchaſe of an annuity for the 
fe of the vendor (32 years old) at fix 
fears purchaſe, is not ulurious, notwith- 
lending it is made redeemable at the op- 
tn of the vendor, at the end of. five 
years, fur five years and a half purchaſe, 
3%! by miſtake of the ſcrivener is ſtyled a 
han in the recital of the deeds. Murray 
. Harding. 693 

3. A deviſe of an annuity for life, and 
direction that the annuitant ſhall receive 
19 wages after the teſtator's death, do not 
imply a condition that the annuitant ſhall 
continue in ſervice. Molyneux v. Scott. 


7 | $44 
APPARITOR, 


A prohibition ſhall go if an apparitor 
” in the ſpiritual court for his fees. 
earfon v. Campion, 206 


APPEAL. 
!. If an act give a perſon aggrieved an 


| 


— 


appeal either to the ſeſſions for the city 
of London, or the ſeſſions for Middleſex, 
the party may appeal to the ſeſſions of 


either, although the grievance did not 


originate within the juriſdiction of the 
Juſtices to whom the appeal is made. The 
King v. Commiſſioners of Shoreditch. 499 
2. By an inclofing act an appeal was 
given to the next ſeſſions, within fix 
months after the cauſe of complaint : an 
appellant moved the court of ſeffion$ (in 
due time) to receive and reſpite his appeal 
to the next ſeſſions, which was refuled R 
and this court would not grant a manda- 
mus to the juſtices at the ſeſſions to receive 
it. The King v. Juſtices of Derbyſbire. 501 
3. If 2 power of appeal 1s given on 
certain conditions, from a conviction b 
a juſtice of the peace, to any quarter ſef. 
ſions to be holden within fix months from 
ſuch conviction; if the appellant lodge 
his appeal, and the court diſmiſs it with- 
out entering into the merits, becauſe the 
revious conditions have not been regu- 
arly complied with, and confirm the con- 
viction, fuch judgment is concluſive, and 
the party cannot lodge a ſecond appeal 
frem the ſame conviction, though within 
the ſix months. The King v. the Fuftices 
of the Weſt Riding of Yorkſhire. 502 
4. When a ſtatute directs juſtices to 
give notice to a party convicted of his 
right to appeal, thoſe juſtices ſhould alſo 
inform him of the neceſſary ſteps to be 


tak en by him to enforce that right. The 


King v. Tuftices of Leeds. 503 

5. If a power is given to a party griev- 
ed under an act of parliament, to appeal 
againſt an order of juſtices to the next 
ſeſſions, he giving ten days notice of ap- 
peal before the ſeffions, if there be time, 
if not, to appeal to the following ſeſſions 
on giving the like notice, and the appel- 
lant has no notice of the proceeding of the 
juſtices ten days before the ſeffions, he 
muſt wait till the following ſeſſions. The 


King v. The Juſtices of Staffordſhire. 505 


APPOINTMENT. 


1. By a marriage ſettlement lands were 
conveyed to truſtees to the uſe of the Wife 


for life, remainder to the uſe of the huſ- ' 


band for life, remainder to the uſe of all 
and every the children of the marriage, 
or ſuch of them, and for ſuch eſtates, &c. 
as the huſband and wife ſhould appoint, 
and for want of ſuch appointment, to the uſe 
of all and every the child or children equally, 
if more than one, as tenants in common, and 
if but one, then to ſuch only child, bis or Por 

| irs 


— r 8 
* 


— reer 


6— een ne 


935 


Beirs or afſigns for ever; remainder over, 
And the deed contained a power enabling 
the ſettlers to revoke the uſes of the ſet- 
tlement, and the truſtees to ſell the eſe 
rate, and to convey it to a purchaſer, ſo 
that the purchaſe money ſhould be paid to 
the truſtees (and not the grantors), and 
inveſted in the purchaſe of other lands to 
the ſame uſes; IT WAS HELD, iſt. That 
the remainder to the children was a vefled 
remainder in fee, liable to be diveſted by 
an appointment by the parents; and (as 
no appointment had been made) that the 
remainder to the children could not be 
defeated by a deed of revocation by the 
parents, and a conveyance by them and 
the truſtecs to a purchaſer, who paid the 
conſideration money to the grantors (not 
to the eng which was never laid out 
in the purchaſe of any other lands. 2dly. 
That he power of revocation was condi- 
tional ; and as the conditions, viz. the pay- 
ment of the money to the truſtees, and 
the ſettling of other eſtates to the ſame 
| uſes, were not performed, the deed of re- 
vocation was a nullity. zdly, That fraud 
Vill vitiate any tranſaction, though the 
rincipal do not perſonally take any part 
in the fraud, if his agent do; becauſe the 
principal is reſponſible for the acts of his 
agent. Doe v. Marin. 366 


APPRENTICES. 


1. It was held upon the Rat, 9 Czo. 3. 

c. 37- for indemnifying perſons who had 
— to pay the ſtamp duties on ap- 
rentices* indentures, that the act barred 
only future actions, and did not diſcharge 
a verdict before obtained. Couch qui tam, 
&c. v. Jefferies. | 481 
2. The quarter ſeſſions may proceed by 
information on the ſtat. 5 Flix. c. 4. for 
exerciſing a trade, not having ſerved an 
apprenticeſhip for ſeven years. Tarren 
qui tam v. Wilhams. $07 


APPROVEMENT. 
Any perſon who is ſeiſed in fee of 


part of a waſte within a manor, may ap- 
prove, leaving a ſufficiency of common, 
though he is not the lord of the manor. 
Clover v. Lane. 8o3 


ARREST. 


1. If a defendant be arreſted on a ca- 
þ1as ſued out againſt him in a wrong chriſ- 
tian name, and a bail bond be given for 
his appearance (the affidavit to hold to 
bail naming the detendant properly), rhe | 
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| 


vers. 


court will amend the capias and return, | 


and reject an application by the bail, to 
ſet afide the bail bond. $/even/ſor v. Dau- 


2. Juſtices in ſeſſions have no authority 


to fix the bailiff 's fees for arreſt ; nor will 


the court of B. R. allow more than the 
uſual fee, though more was in fact paid, 
in compliance with a table of fees ſetiled 
by the juſtices at their quarter ſeſſions, and 
acted upon in practice for many years. 
Boldero and others v. Moſſe and others. 50% 

3. A warrant to arreſt the party, 7 
the end that be may become bound, Sc. 1s 


appear at the next ſeſſions, c.“ means the | 


next ſeſſions after the arreſt, ard not after 
the date of the warrant. 


the watrant. Muy beau v. Parker and others, 
199 
ARREST OF JUDGMENT, 


1. It is an eſtabliſhed rule, that where 
there are ſeveral counts, and one is bad, 
and rhe others not tried, and entire da- 


mages are given, this ſhall be fatal in er- 


ror, or on a motion in arreſt of judyment : 
but the court, under theſe circumſtances, 
may grant a venire de nu, and ſend the 
cauſe back to another jury to have da- 
mages aſſeſſed only on that count on 
which, in point of law, the plaintiff is en. 
ritled to recover: and ſuch writ may be 
awarded by a court of error. Grant v. 
Aſile. 131 

2. If ſix are indicted for a riot, two die 
before trial, two are acquitted, and two 


are found guilty, the judgment ſhall nat 


be arreſted. Rex v. George Scoit aud Ed. 
ward Hams. 319 


ASSIGNEES. 


A co-aſſignee of a debt arifing out of 
bills of exchange in his own poſſoſlion may 
ſue in the name of the original credit 
and hold the defendant to bail on his owl 
affidavit, ſwearing poſitively as to all the 
tacts required which are within his own 
knowledge, and to the beſt of his KU. 


| ledge and belief as to ſuch as are within | 
the knowledge of his principal and c0- 


aſſignees. JW, Creffivelt v. Lovels and ave 
oer. 2 


ATTORNEY, 


1. If bail be put in Kntout any de- 


ſcription, one of whom proves t9 be ago, 
to an attorney, and the orner 4 perſon 2! 


» 0 1, _ 
a low Gruation, the piaintult may tare 9 
atſignment 


Therefore the 
officer executing it may juſtify an arreſt | 
after the ſeſſions next enſuing the date of | 


Miratg 
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ifgament of the bail bond. Fenton v. 
gg, : i 24 
1. 50, if two of the attorney's clerks be 
oa in as bail, the plaintiff may treat ſuch 
wil 33 2 nullity, and take an aſſignment 
Uke bail toad, Wallace v. Arrowſmith. 
25 

. A judgment entered up by an attor- 
rey's clerk, in the name of the attorney 
«thout his knowledge, was ſet aſide, as 
regular, Hopwood v. Adams. 7 be 
4. An attorney when in priſon may ſue 
y attachment of privilege for a debt due 
© himſelf, notwithſtanding the tat. 12 
0 2. c. 13. ſ. 9. Kay v. Denew. 156 
An attorney, though reſident in the 
contry, may lay and retain the venue in 
Mudhſex. Pye one, &c. v. Leigh one, 
ke, © 759 
6. In an action by an attorney on a pro- 
oy note and other counts, it was 
moved to change the venue from Midale- 
to Slaford, Downes one, &c. v. 
Han. 761 
1. If a plaintiff being an attorney, by 
»achment of privilege ſue a defendant 
:bdent in Wales for words ſpoken there, 
ad |ay the venue in the Welch couuty (in 
«&r that the cauſe may be tried in the 
den Engl fb county), and the judge at the 
inal certify that the defendant was reſi- 


lent in Wales, &c. that fact, thus certified, 


daß be ſuggeſted on the judgment roll 
norder to entitle the defendant to enter 
judgment of nonſuit, under ſtat. 13 
0% 3. e. 51. Evans gent. one, &c. v. 
mes, 798 


 AVERMENT. 


. In an action on a bond, the defend- 
"t muſt ſer forth in the plea what is 
ally due on the bond, before he is en- 
"ted to ſer off any croſs-demand under 
b Ce. 2. c. 24. [. 5, and ſuch averment is 
wrerſable. Symmons v. Knox. 103 
. And ſuch an averment is traverſable, 
"uh laid under a videlicet, the aver- 
dent being material. Grimꝛuood v. Bar- 
1 104 


1 
il 
a 


AUTHORITY. 


* Where by a ſtatute a ſpecial autho- 
7's dclegared to particular perſons, af- 
1 the property of individuals, it 
_ ve ltriftly purſued, and appear to be 
"ge the face of their proceedings. The 

v. Croke, | 493 
10 The proceedings on a c#r/icrar; on a 

ae act will be quaſhed if the founda- 


o 


tion of the inferior juriſdiction was not 


The King v. Liverpoot. 
496 


ſet out therein. 


BAIL. 


1. Where both parties are attornies of 
the ſame court, the plaintiff cannot hold 
the defendant to bail : if he do, the court 


will diſcharge the defendant out of cuſ- 
tody, and order all the proceedings to be 


ſtayed without coſts. Nichols, one &c. v. 
Earle, one &c, 12 

2. Perſonal notice of a declaration being 
filed, is not neceſſary where bail is put in. 
Simmons v. Shannon. 35 

3. It is no exception againſt bail, until 
the plaintiff give notice of the exception. 
Oldham v. Burrell. 36 

4. A Hire facias againſt bail muſt lie in 
the ſheriff's office the laſt four days before 


the return. Forty v. Hermer. 


93 
5. Some notice muſt be given of ſuing 
out a. /i. fa. againſt bail. Wright v. Page. 


94 

6. There muſt be fifteen days between 
the return of the firſt cire ſacias and the 
return of the ſecond; and, if there be 
nor, the court will, on motion, quaſh the 
writ for that defect. Peale v. Watſon. 94 
7. A gaoler is bound to receive a pri- 
ſoner tendercd to him after the return 
day of the writ on which he is arreſted. 
Branclling v. Kent. 40 
8. If à rule be obtained againſt the 
ſneriff to return a writ, ſervice on the un- 
der- ſheriff 's agent in town is not ſuffi- 
cient. The King v. Coles. 410 
9. When a writ is returnable the firſt 
return of a term, in a country cauſe, the 
defendant has eight days after the firſt day 


of full term, that is, after the quarto die 


fot, to put in bail; and an attachment 
againſt the ſheriff is irregular, if the rule 
to bring in the body iſſues before the time 
for putting in bail has expired. But if 


the ſheriff neglects to apply to the court 


to ſet aſide the attachment, the irregu- 
larity is waived. Rolfe v. Steele. 413 

109. Although an exception to bail has 
been regularly entered, and the defend. 


ant's attorney having had verbal notice of 
it proceeds by giving notice of juſtifica- 


tion, and attempring to juſtify, yet notice 
in writing of ſuch exception muſt have 
been given, to make the ſheriff liable ro 
an attachment for not bringing in the 
body. Cohn v. Davis. 4165 

11. Notice of juſtification of bail is not 


ſuch a waiver of the default of not giv- 


ing notice of exception, as to ſupport a 
rule 
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on diſcharge. 


940 
rule on the ſheriff to bring in the body ; 


though it is a waiver as between the 
plaintiff and defendant. Rogers v. Ma- 
pleback. 5 h . 416 

12. The Court will not diſcharge an 
attachment againſt the ſheriff for not 
bringing in the body, except upon pay- 
, of the whole 1 due 258 9 
yond the ſum ſworn to and indorſed on the 
writ. Fowlds v. Mackinio)h, Ibid. 


BAIL BOND. 


1. The ſheriff may ſue on a bail bond. 


in a different court from that in which 


the original action was. Newman and 


Baker v. Faucitt, 420 
2. No action can be maintained againſt 


rhe ſheriff for not aſſigning a bail: bond, if 
the bond be cancelled on the defendant's 


returning into cuſtody before the return 


of the writ. Stamper v. Milbyurne. Ibid. 


BANKRUPT, - 


1. Bail cannot plead the bankruptcy 
and certificate of. their principal in their 
Donnelly v. Dunn. 22 

2. An uncertificated bank rupt, bring- 
ing an action of trover for goods, muſt give 
{ſecurity for the coſts, in caſe he ſhould 


fail in his ſuit. Webby, Ward and anther. 


| 2 
3. The Court will not refuſe 1 
enter a ſuggeſtion under a Court of Con- 
ſcience act, on the ground that a court 
of conſcience has no authority to try a 
queſtion of bankrupicy. Keay et al. v. 
Rigg. 114 


againſt a pritozer in Michaclmas term 
laft, the plaintiffs being then bankrupt, 
it was held, that the aſſignees could not 
charge him in execution in Hilary term 
laſt, being prevented by the defendant's 
plea to their {cre facias. Bibbins et al. v. 
Mantell. | 168 
% $5. A bond and warrant of attorney to 
confeſs judgment, given by a bankrupt 
after his bankruptcy, in order to obtain 
his liberty, is not barred by his certificate, 
although the original debt was contracted 
before. Birch v. Sharland. 

6. Where a ſheriff behaves fairly, and 
prays the aſſiſtan ce of the Court, he ſhall 


not be put tg try a queſtion of the bank- 


ruptcy of the defendant, between his aſ- 
ſignees and the plaintiff, at his own ex- 
pence. Raznes v. Nelſon. 403 
7. In a qu tam action on the ſtatute of 
uſury againſt the aſſignee of a bankrupt, 
for taking uſurious intereſt on a loan of 


* 


4. Final judgment being obtained 


172 


| 


| 


| 
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money to the bankrupt before his bank. 
ruptcy, the bankrupt is not a competent 
witneſs to prove the offence of his if. 
ſignee, if he has not obtained his certifi- 
cate, or repaid the money; not withfiand. 
ing he is ready to releate to his atfignees, 


Mafters qui tam v. Drayton. 7291 


, 

8. A contract of ſale may be reſcinded 
by the content of the vendor and veniee 
before the rights of other perſons. are 
concerned. But where the vendee wiſhed 
to return the goods, and the vendor 1n- 
ſtituted an attachment to attach the gots 
in the hands of a packer as the propcity 
of the vendee, it was conſidered as an 


election by the vendor not to reſcind the! 


contract; and the vendee having after- 
wards. become a bankrupt, it was held 


that the vendor could not recover the 
gobds from the packer in trover. 7 


and anutber v. biclg. Th, 


BARON AND FEME, 


1. A defendant who has appcared vy] 
attorney as a f-me /ole, ſhall not plead in 
propria perſona as a ſeme covert. Concwen 
v. Thomas. | 

2. A charter ordained that no pere 
ſhould be admitted a burgeſs. except |! 
had for three years before been fete 


and poſſeſſed of an eſtate of freche roy 


the term of his life, or ſome greater eſtar 
in land of a certain value, with an exception 
of ſuch as ſhould be feiſed of ſuch eft2.c 0 
ſuch yearly value, which had come iv hin 
by deſcent or marriage; and it was he'd 
that one who by virtue of his marr!ags 
became ſeiſed of an eſtate in right of ug 
wife for her life was not within the © 
ception, and therefore not qualified. 7/4 


King v. Powell, 


LY 


3. What inſtrument ſbal! be conſtruct 
to be a preſent gift to the wife in caſe nfl 
ſurvive her huſband, to take effect in pol 


ſeflion on that event. Doe v. Taler 10% 
36 


4. In this caſe the ſettlement was 


the wife's eſtate on herſelf for lic, 6 
mainder to the huſband for. life, if aa 


iſſue of the marriage fo long live, remam 
der, if ſhe dies ſans iſſue, of one molet A 
him in fee, and of the other to the wy 
relations ; and it was held that the hu 
band's remainder in fce did not arile ug 
leſs he ſurvived his wife, Moorbouje' Y 
Wainhouſe. 38 
BERWICK UPON TWEED. % 


1. It ſeems that where the au! | 
action ariſes in Berwick only, the * 4 


1 
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z bill of exchange, the 


tall be in Northumberland. Mayor, &c. 
of Berwick v. Ewart. 757 
2. But averments of facts in Middleſex 
either material or repugnant, will not 
warrant the laying of the venue in Mid- 
{ſx in an action upon cuſtoms ariſing 


a Berwick. Mayor, Oc. of Berwick v. 
Froart, f Ibid. 


BILLS OF EXCHANGE. 


1. An affidavit to hold to bail, ſtated 
that the debt aroſe on a bill of exchange, 
der for 5531. drawn by A. upon and 


xcepted by the defendant, payable to the 


plaintiff, or order, and upon that affidavit 
zone the Court refuſed to order the bail- 
bond to be delivered up. But the inltru- 
ment declared upon appearing not to be 
ourt, on reading 

the affidavit and the declaration, ordered 
the bail-bond to be given up, on the de- 
tendant's filing common bail. Ve v. 
Adech. | 26 
Where judgment has gone by default 
on a promiſſory note, no irregularity, pre- 
vious to the judgment, can be ſhewn as 
cauſe againſt bs, var the note to the 
prothonotory ; but, if the judgment has 
been irregularly obtained, the defendant 
may move to ſet it aſide. Pell v. Browne, 
| 52 

3- Payment of money into court on 
the whole declaration, in an action on 
abill of exchange, is ſuch, an admiſſion 
of the validity of the bill, as to prevent 
the neceflity of proving the hand-writing 
of the drawer, Gutteridge v. Smith. 74 
„ Mutual credit may be conſtituted 
tough the parties do not mean particu- 
arly to truſt each other; as if a bill of 
exchange accepted by A. get into the 
hands of B., and B. buy goods of A., there 
ls mutual credit between A. and ., 
tough A. do not know that the bill is 
u B's hands. Hankey et al. aſſignees of 
Job and Benjamin Vaughan v. Smith et al. 
107 

3. The declaration contained feveral 
counts, one of which was on a bill of ex- 
change; to that one there was a de- 
wurrer, on which the plaintiff had judg- 
nt; to the others there was a plea on 
which iſſue was joined. Referred to the 
mater, to compute What was due to the 
Plaintiff tor principal, intereſt, and coſts, 
an tte count of the bill of exchange. 
Der v. Jobnſon. 137 
. If by abuſe of the proceſs of one of 
the courts at K. minſter a ſheriff's officer 
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extort a promiſſory note from a ſuitor, 
and then declare upon that note in an- 
other ot the courts at We/tminfter, the lat- 
ter court cannot interfere ſummarily to 


. puniſh the officer under 32 Geo. 2. c. 28. 


{. 11. Ex parte Evan Evans. 406 
7. If a (ſailor hired for a voyage take a 
promiſſory note from his employer for a 
certain ſum, provided he proceed, con- 
tinue, and do his duty on board for the 
voyage, and before the arrival of the ſhip 
he dies, no wages can be claimed either 
on the contract or on a quantum merit. 
Cutter v. Powell. = 43 
8. When upon a nepgociation for a loan 
of money, the lender ſays he cannot ad- 
vance caſh, bat will furniſh goods, which 
the borrower takes and ſells by the inrer- 
vention of a broker recommended by the 
lender, if the ſecurity giyen is made pav- 
able at a future day, for a ſum exceeding 
the value of the goods and five per cent. 
intereſt, this is an uſurious Joan, and the 
ſecurity is void. And) a bill of exchange 
given upon an uſurious confideration is 
void, even in the hands of an indorſee for 
valuable conſideration without notice of 
the uſury. Lowe et al. v. Waller. 686 
9. But if 4. for an uſurious conf - 
deration, give his promiſſory note to B. 
who transfers it to C, for a valuable con- 
ſide ration without notice of the uſury, 
and afterwards A. gives a bond to C. for 
the amount, the bond is good. Cuthbert et 
al. v. Haley. 690 
10. The offence of uſury is not com- 
plete until the lender has attually reccived 
the exceſs of intereſt in money or money's 
worth, Therefore if a promiſſory note 


be given for repayment of a ſum lent with 


uſurious intereſt, and the note when due 
be taken up and another note ſubſtituted 
for it, the offence of uſury is not thereby 
committed, nor is the penalty incurred 
till the latter note be paid. Muddoct qui 
tam v. Sir B. Hammett and others. 70; 

11. In actions on promiflory notes the 
general rule is, that the defendant cannot 
change the venue. Evans v. Weaver. 746 

12. An action will not lie on a pro- 


miſſory note given in payment of a wager 


on the amount of the hop duties. Shirley 
v. Sankey and others. 753 


BIRMINGHAM CANAL. 


Conſtruction of ſtat. 8 Geo. 3. c. 38. for 
making and maintaining a navigable cut 
or canal from Birmingham to Bilflon, &c. 


509 
. BISHOP. 


M.nors et al. v. Hougtton. 
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_ BISHOP. 

1. The Court of Common Pleas has no 
power to 1ſſue an original writ of probi- 
| bition, to reſtrain a biſhop from commit- 
ting waſte in the poſſeſſions of his ſee ; at 
leaſt, at the ſuit of an vnintereſted per- 
_ Icherſon v. The Biſbop of Durham et 
al. 138 

2. A prohibition was iſTued in this caſe, 
to the biſhop of Chiche/ter, who claimed a 
right to preſent by Japſe, under pretence 
of his viſitatorial authority to the office of 
a canon reſidentiary of his church, it 
being a freehold office, and the right of 
election thereto in the dean and chapter. 
But whether, in caſe the dean and chap- 


ter neglect or refuſe to appoint a canon 
reſidentiary in proper time, the biſhop, by 


virtue of his general viſitatorial power, 
may appoint %% tempore, till ſuch election 
be had, was not decided. The Bifbop of 
Chicheftcr v. Harwood and Webber, 201 


BOND. 


1. One obligee in a joint bond having 
ſued out a capras againſt the obligor, and 
taken a recogrizance of bail in his own 
name only, afterwards ſued out an r- 
ginal in the the name of both obligors, 
and then applied to the Court to amend 
both the capias and recognizance; and 
the Court granted the former, but re- 

fuſed the latter. Tubrum v. Tenant. 6 
2. In an action on a bond, the defend- 
ant muſt ſet forth in the plea what is 
really due on the bond, before he is en- 
titled to ſet- off any croſs- demand under 
$ Geo. 2, c. 24.1. 5. and ſuch averment 
is traverſable. Symons v. Knox, 103 

3. And ſuch an avcrment is traverſa- 
ble, though laid under a geit, the 
averment being material. Grimmwo9d. v, 
Barrit. | 104 

4. A co-obligor in a bond to the ordi- 
nary, under 22 & 23 Car. 2. c. 10. is a 
competent witneſs to prove a tender by 


the adminiſtratrix. Carter v. Pearce. 119 | 


BROKERS. 


In this caſe it was a queſtion whether 
the ſclling goods by auction within the 
city of London, by an auctioneer who has 
paid the duty of 20s. for a licence re- 
quired by the tat. 17 Geo. 3. c 50, but 
who has not been admitted as a broker 
by the court of mayor and aldermen, 
makes him liable to the penalty ef the 


6 Ann. c. 16. for acting as a broker with 
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out being ſo admitted ? 


BUTTER. 


1. Butter exported from Ireland to 
Liſbon, and from Lifhon into this king- 
dom, was held not to be confidered 2 
included in the ſtatutes which prohibited | 
the exportation of it from Irelund int 
this kingdom. Rex v. B. i. 519 

2. An information qui tam upon the 


Wilkes v. Cui. 


319 


. tat. 8 Geo. 1. c. 7. for a fraud in weighs 


ing and packing butter, exhibited ia the 
ſherift's court at York, may be removed 
into B. R. by writ of babeas corpus cum 
cauſa, Hartley qui tam v. Hauler. 511 


CASE FROM THE ROLLS. 


The Court, on a caſe ſent from the 
rolls, ſent their certificate to the ma- 
ſter of the rolls. Daintry V. Daiatry, 

_ 


CASE RESERVED. 


In a cafe reſerved for the opinion of 
the Court, the facts proved at the trial | 
ought to be ſtated, and not the evidence 
of the facts only. Palmer v. J luſen. 

5 1 126 
CERTIORARI. 


The procecedings on a certiorari on 3 
private act will be quaſhed if the tound- 
ation of the inferior juriſdiction was not 
ſet out therein. The King v. Liverpo!. 

| 49% 


CHARITABLE USES. 


A will which deviſes an advowſur to 
a college in the univerſity is good; tlic 
exception in the ſtature of wills relpcet- 
ing corporatiens, being repealed pro 741 
by the ſtatute of charitable uſes. Bine 
College, Cambridae, v. The Biſbop of London 
and Sujanna Calvert, widow. $29 

CHESTER, 

In this caſe it was held that where 2{ 
fair trial cannot be had in the county ot the 
city of Chy/lcr, where the matter ariſes, thc 
trial will be awarded in the next EA 
county, where the king's writ of vente 


runs. But upon an application for a trial 


at bar, the Court will in every cafe cxct- 
cite its own diſcretion upon the peculiar 
circumſtances thercof. Toe King v. Ane 05 

CHURCH. # 
- In this caſe a prohibirion was granted, 


to ſtay a ſuit in the ſpiritual court; tor 
; breaking 
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510 
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ment, it does require a ſtamp. Ames v. 
1 
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ireaking open a cheſt in the church, and 
uling away the title deeds to the advowſon 
wi of ut, Gardner v. Parker. 203 


CLAUSUM FREGIT. 


1. Aquare clauſum fregit againſt two, and 

a declaration againſt one, was held regu- 
lar. Spencer v. Scott. 33 
2. The return day of a clauſum fregit, 
ind the gur die poft, are both reckoned 
incluſively . and there is no difference 
whether the return-day be on a Sunday, 
cr on any other day, Fano v. Cohen, 
| 91 

CLERK OF ASSIZE. 


Ry the ſtatute 19 Ceo. 3. c. 74. the 


| Ck of aflize on cach circuit is entitled 


ty receive a certain. fee for every perfon 
convicted of a tran{portable offence (ex- 
cept petty larceny) and ſentenced to tranſ- 
portation, hard labour, or confinement in 
the houſe of correction, and for perſons 
capitally convicted, who afterwards have 
received the king's pardon on condition 
of being tranſported or impriſoned. On 
the Norfolk circuit that fee is one guinea. 
lieerwod v. Finch. "FS 


COAL TRADE. 


1. The ſtat. 6 & 5 V. 3. c. 18, . 19. 
which allows to the miſter of every ſhip 
engaged in the coal-trade, two ſeamen tree 
ſcom imprefling, was ſuppoſed to be ſtill 
in force, Ex parte Drydon. 458 

2. But in this caſe it was decided that 
the ſtar, 6 & 7 WW, 3. c. 18. ſ. 19. allowing 
the maſter of a collier ro nominate two 
ltamen free from being impreſſed, is no 
longer in force. Ex parte Wilham Cul- 
lle, alias Gallery, 459 


COGNOVIT.. 


1. A mere cognovit need not be ſtamp- 
ed; but if it contain ay terms of agree- 

1 135 
2. Interlocutory judgment being ſigned 
aint a priſoner in cuſtody of the mar- 
hal, the plaintiff's attorney took a cg 
% from him for zool. with a defeaſance 
en paying 491. (the real debt) and the 
Coils; but no attorney was preſent on the 
part of the defendant : aud though this 
caſe was not ſtrictly within the rule of the 
1; Car. 2. which only mentions priſoners 
in the cuſtody of the ſheriff's officers, yet 
te Court interfered for the relief of a 
Pritoner, Parkin/on v. Cai ves. 173 


_ COIN. 


In an indictment on the 15 Geo. 2. e. 
28. . 3. it is not neceſſary to aver that 


the defendant is a common utterer of falſe 


money. The King v. Smith. $29 


COLCHESTER. 


What binding and ſervice is ſufficient to 
entitle an apprentice to be admitted a free 
burgeſs of Colcheſter, under a particular 
cuſtom of that corporation reſpecting ap- 
prentices being ſworn hurgeſſes, was dil- 
culled, but not decided, on a cafe reſerved 
upon the trial of an information in the 
nature of a guo warranio, Rex v. Nove. 

236 


COMMITMENT. 


1. On a commitment as a rogue and 
vagabond, for leaving his wife and child- 
ren to be maintained by his pariſh, it 
was objected that it is not alleged that his 
wife and children were chargeable to the 
pariſh, and that he is not committed for 
any limited time, but“ tili he ſhall be 
diſcharged according to the laws and cuſ- 
:oms of this realm: held to be ſufhcient 
to invalidate the commitment, The King 
v. Foe pb Hall. 732 

2. A committment on the vagrant act, 
17 Geo. 2. c. 5, muſt be a commitment in 
execution, and is therefore bad unleſs it be 
preceded by a conviction. The King v. 
Francis Rhodes. 734 


COMMITTITUR. 


1. If a committitur is not entered on 
record within two terms, the priſoner is 
entitled to his diſcharge. Fotterel v. 
Philby. 169 

2. The plaintiff muſt give notice of 


his having abandoned a former commit- 


titur, which is erroneous, before he enters 
a ſecond, rectify ing the miſtake. Topping 
v. Ryan. Jeid. 


COMMON. 


Any perſon who is ſeiſed in fee of part 
of a waſte within a manor, may approve, 
leaving a ſufficiency of common, though 
he is not lord of the manor. Glover v. 
Lane, clerk, et al. i 303 


COMMON PLEAS. 


The court of Common Pleas has no 
power to ifive an original writ of - 
7404, i retain a biſhep from cemmitting 

| walls 
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waſte in the poſſeſſion of his ſee; at leaſt 
at the ſuit of an unintereſted perſon. 


 Fefferſon v. The Biſhop of Durbam et al. 138 
CONSTABLE. 


1. A high-conſtable, by himſelf or de- 
puty, may billet ſoldiers under the mu- 
tiny aft. Medburſt v. Waite. 462 

2. Horſes employed in drawing ar- 
tillery are billetable under the mutiny 
act, whether they belong to the ord- 
nance, or are furniſhed for the ſervice by 
contract. Read v. Willan. Ibid. 

3. The foot-guards may be billeted all 
over the kingdom as well as the other 
troops. The King v. Calvert, Jbid. 


CONVICTION. 


1. The exceptions in the enactipg 
clauſe of a ſtatute, which creates an of- 
fence and gives a penalty, muſt be ne- 
gatived by the plaintiff in his declaration. 
But it is not ſo where it is by a ſubſequent 
proviſo. Spieres v. Parker. 496 

2. When a ſtatute directs juſtices to 
give notice to a party convicted of his 


Tight to appeal, thoſe juſtices ſhould alſo 


inform him of the neceſſary ſteps to be 
taken by him to enforce that right. The 
King v. Juſtices of Leeds. 503 


CONUSANCE. 


1. How a claim of conuſance by the 
Chancellor of Oxford is to be made. 
Kenmrick v. Kynaſton, | 611 

2. A claim of conuſance was refuſed to 
the Univerſity of Oxford, the party 
though a member 'not being reſident at 
Orford, Hayes v. Long. Lid. 

3. In this caſe conuſance of pleas was 
refuſed to the Univerſity of Oxford, be- 
cauſe it was neither claimed in due form 
nor in due time, Leaſingꝭy v. Smith. 613 

4. Conuſance muſt be claimed in the 


firſt inſtance, or at the firſt day. Rex v. 
Agar and O'Meara. 620 
COPYHOLD. 


1. If the lord of the manor convey a 
cuſtomary eſtate to the tenant, he cannot 
_ reſerve to himſelf the ancient ſervices ; 
for the tenant, by reaſon of the ſtatute 
quia emptores, muſt there hold of the ſu- 
perior lord. Brad/baw v. Lawſon. 354 

2. What general words would paſs 
copy hold as well as freehold lands. Doe 
ex dim. Hate v. Day. 830, $32 
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warranto ſhall be granted where the right 


COPYRIGHT. 


Colluſive notes to an edition of t 
Statutes will not take it out of the king's 
printer's patent. Bajielt v. Cunningham, 
. 453 
CORPORATIONS, 


1. An informition in nature of 2 mf 


is doubtful and diſputed, in order to tit it, 
unleſs there has been ſuch an acquieſcence 
as ought to prevent it. Rex v. Lal. 128 
2. Where the town-clerk's accounts 
are allowed by the aldermen, or where a 
town=clerk acts miniſterially under the 
aldermen, who are judicial officers, the 
offices are incompatible ; and the appoint- 
ment to the former, office is equivalent to 
an amotion by the corporation from the 
latter office. And if the perſon /» db 
continue to exerciſe the office of aiderman, 
this Court will grant an in{ormatiion m the 
nature of a quo warravto agirft bm, 
The King v. William Bateman. 230 
3. In this caſe an information in 
nature of a go Twarranto was granted in 
order to try whether a reſidence in 2 
borough previous to an gle&ion which 
required reſidence were b9xg fiir or not, 
The King v. The Duke of Richmond. 132 
4. An information in nature of a gu 
Tarranto lies againſt a portreeve of a 
borough and manor, who as portreeve 1s 
the returning officer of the borough. T% 
King v. Men, 
5. And an information in the nature 
of a quo warrant will be granted where 
the right depends upon a matter 0! 
doubtful law, in order to its being final'y 
determined. Rex v. Sir John Carier. 235 
6. There muſt be an /r as well as 


3 * 
233 


i 

claim of a franchiſe, in order to found an P 
application for an information in nature © 

of quo Twarranio. The King v. _ 

242 

7. A motion had been for an informa- 

tion in nature of a 9% vie, agent 

the defendant, for acting as capita! bur: » 
geſs, having been ſteward (2 higher office, 5 
as was alleged) when clefted capital bar. 8 
geſs ; which higher office of ſteward wel 10 
ſaid to be incompatible with, and there- 
fore rendered him incapable of being P 
elected into, the lower office of capital 5 
burgeſs; but the information Was te. 1 
fuſed. Rex v. Trelawwney. 24} 1 
8. The Court refuſed to grant àn n“ 1 
formation in nature of a % warretth K 
becauſe the party applying tft _— - 
curred in an act, by which 10we ® * 4 
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corporation had agreed not to enforce a 
bre-law, upon which he now grounded 
his attempt to impeach the defendant's 
title. The King v. Mortlock. 244 

9. The Court will not permit a corpo- 
ntoc to file an information, in uature of a 
0 warrants, againſt another for a defect 
of title, which equally applies to his own, 
or to the title of thoſe under whom he 
claims. The King v. Cudli pp. Did. 

10. But an application for a go war- 
into information, made on the affidavits 
A ſereral perſons, of whom all but one 
bare conſented to the election propoſed 
tobe impeached. may be granted on the 
afidavir of that one, if he avow himſelf 
to be the relator. The King v. Sym- 
mos, 247 

it, But it is no objection to an appli- 
cation for an information, in nature of a 
go warranto, againſt a mayor for not 
haring taken the ſacrament within the 
proper time before his election, that the 
relators concurred in the eledion. The 
king v. Smith, 248 

12. The like point. Rex v. Brown 
and others. [b1d. 

13. The Court will not grant an in- 
formation in nature of a quew Warrants, 
againſt a corporator for non-refidence, 
until he has hzen amoved by the corpo- 
riton, The King v. Heaven. 249 

14. Pe ſons empowered by ſtat. 3 Ges. 
2.C.15. to inpctt the entries of free- 
men, have a right to inſpect all books, 
Papers, &c in which the admiſſions of 
freemen are entered. Shuldbam v. Bunniſe 
aid an9ther. 520 

15. And-where there are two or more 
bailffs, Kc. of a burough or corporarion, 
© Joint action will lie, if they refuſe in- 
'pettion, though the words of the ſtatute 
ie io the ſingular number, * mayor, 


lf” Ke. Laid 
COSTS. 


„Proceedings in ejectment were 
Jed in this caſe, till the coſts of a for- 
ver ejettment brought by the father of 
the leffor of the plaintiff againſt the de- 
*«ant's father on the ſame title were 
paid. Dee v. Roe. 46 
fg ny blaintiff obtain judgment upon 
ot leveral counts in a declaration, he 
goed to the colts of the whole. And 
* _ entering up judgment for him. 
1 We wg ap ng, he diſcover an error 
, he may waive his judg- 

ment on that count, — enter he. 15 


defend . 
Vor. V. % Vs t, 6: 


— 


3. The court will not allow a defend- 
ant to ſtrike out the entry of a judgment 
of nolle proſ-qui entered by the plaintiff 
as to one of the counts of his declaration 
after it bas been demurred lo; nor will it, 
in that ſtage of the proceedings, deter- 
mine a queſtion of coſts reſpecting ſuch a 
count, Mullikin v. Fox. 64 

4. A plaintiff is entitled to all the cofts 
till the time of the defendant's paying 
money into court, notwithſtanding he af- 
terwards proceeds in the action. Hartley 
et al. v. Bateſon et al. 75 

5. If the defendant pay money into 
court, and the plaintiff procee to trial 
when a juror is withdrawn, the plaintiff 
is not entitled to the coſts up to the time 
of paying the money into court. S!od- 
bart v. Jobnſon. Ibid, 

6. Bur in this caſe it was held that if 


a defendant pay money into court, and 


the plaintiff nevertheleſs proceed to trial, 
if the verdit is given againfl him, he is 
not edtitled to colts up to the time when 
the money Was paid into court. S!ewenſorr 
v. Yorke, | 76 
7. And if a defendant pay money into 
court, which the plainnit agrees to accept, 
he muſt ferve the defendint with notice 
of an appeintment before the matter to 
tax the coſts. Kabe!l v. Hudſon, Ibid. 
8. The defendants in ſeveral actions 
on a policy of inſurance pa! money into 
court, which the plaintiff took out with- 
out taxing coſts at that time; afterwards 
they entered into the common conſolida- 
tion rule; and the plaintiff was nonſuited 
in the action that was tried it was held 
that the latter was not entitled to the 
colts in any of the actions up to the time 
of paying money into court. Beveflalt v. 
orner. 77 
9. But in the Court of Common Pleas 
the practice is otherwiſe z for there if the 
plaiotiff proceed to trial after money paid 
into court, and the verdict is againſt 
him, he is notwithſtanding entitled to 
coſts up to the time of the money paid. 
Wilton v. Place. Ibid. 
10. The plaintiff is entitled to coſts up 
to the time- of the defendant's paying 
money into court; though the plainti 


afterwards gives notice of trial, which he 


neglects to countermand, whereby the de- 
fendant is entitled to judgment as in caſe 
of a nonſuit. Seamour v. Bridge. bid. 
II. And the plaintiff is enticled to the 


coſts up to the time of the defendant's 


paying money into court, though the 
plaintiff afterwards enter the record for 
trial and withdraw it. Lorck v. Wright. 78 
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12. If a defendant pay money into 
court upon ſome of the counts only, and 
the plaintiff rake it out, the latter is only 
entitled to the colts of thoſe counts. 
Baillie v. Carelet. 73 

13. In this caſe it was held that the 
coſts of one judgment may be ſet off 
againſt the debt and coſts of another. 
Thruftout ex dum. Barnes v. Crafier. 97 

14. The coſts of a nonſuit in an action 
of ſrover, broug it by Merpty the preſent 
defendant, againſt one O' Longblin, ſer off 
againſt the coſts of a nonſuit in this cauſe. 
O' Connor v. Murphy, = 98 

15. The coſts of two actions between 
the ſame parties, though in two different 
counts, may be ſet off againſt each other. 
Ant in C. B. this may be done notwith- 
ſtanding the lien of the attorney for his 
coſts. Hall v. Ody. SY 77A 

16. Though the defendant have judg- 
ment on demurrer in guare impedit, he is 
not entitled to coſts. Thrale et al. v. The 
B1/bop of London et al. 4 221 

17. Where any one of ſeveral iſſues in 
a quo warranio information is found for 
the proſecutor, on which judgment of 
ouſter is given, he is entitled to coſts on 
all the iſſues. The King v. Downes. 280 

13, The proſecutor of a gu warrants 
information, againſt a conſtable of Bir- 
mingham, is not entitled to coſts under 
the ſtat. 9 Azz. c. 20. The King at the 
relation of R. Ring v. William Wallis and 
William Bams. Ibid. 

19. If circumſtances are very ſtrong 
in favour of a corporate franchiſe, and 
againſt the application for an information 
gu9 warrants, the rule n//7 will be diſ— 
charged with coſts. Rex v. Wardroper. 

284 

20. After judgment as in caſe of a non- 
ſnir, there can be no coſts for not pro. 
ceeding to trial in a writ of right. Neu- 

Tan v. Goodman. 926 


COVENANT. 


In covenant, unliquidated damages, 
zriſing from the breach of other cove- 


nants to be performed by the plaintiff, 


cannot be pleaded by way of ſet- off. Horu- 
4% er al. v. Strickland. 94 


COUNSEL. 


1. The replication of aul tel record 
necd not have a ferjcant's hand, JHHuber/ 
v. Lord Weymouth. © $6 

2. A replication taking iſſue on a plea 
of p2ymeant to debt on an- annuity-bond 


; muſt be ſigned by a ſerjeant, E!!;; ax; 
wile v. Govey. 66 


COUNTY COURT. 
COURT BARON. 


1. It is not decided, whether a 7 hes 
for the defendant, without cauſe tun, 


to the county- court. 
gan et al, 121 

2. The 29 Geo. 2. c. 37. does not gire 
power to the courts- baren of Sa 
Eccleſall to hold ſuits againſt perioss te. 
ſiding within the juriſdiction of thoſe 

courts in cauſes ari/ing without. The Kng 
v. Dan ſer. 517 


COURT OF CONSCIENCE, 


The Court will not refuſ: leave to | 


enter a ſuggeſtion under a court of con- 
ſcience act, on the ground that a cuurt of 
conſcience has no authority to try a 
queſtion of bankruptcy. XC ct al. v. 
Rigg. . 114 


COURT OF REQUESTS. 
The Southwark court of requeſts act 


to an action brought in a ſuperior court, 
The proper mode for the defendant to 
avail himſelf of it, is by entering α /ug* 


execution of a writ of enquiry. Harney 
v. Tubb. : $15 
CREDITORS. 


One, ſciſed of a real eſtate, by will 
bequeaths ſeveral pecuniary legacics, and, 
as to ſome, directs that they {hell be paid 
to the full, whatever elle, debts exceptec, 
falls ſhort: and then proceeds thus: In 
order to raiſe money for thefe payments, 
my eſtate of B. mult be fold, as (con? 
conveniently may be after my deceale. 
To this end I do appoint and empower 
C. and D. whom I make my executo's, 
to ſell, let, or ſet to ſale, both my cate» 
of B. and E.—Held, that a creditor, vv 
was a papiſt, was entitled to receive 21s 
debt out of the money arifing by fac ct 
the teftatrix's real eſtate, according t9 ! 


ill, Foone v. Bilan. 
appointment of her wWIl 2a 


CURATE. 


cy by 

mented curacy ©) 

A curate of nh. =ugmente® carol 
queen Anne's bounty, is net it 

the penalties of the 21 H. 5. © 5 
non · reſicence. Jeniinſn qui © 
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13. for 
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DAMAGES. 


It is an eſtabliſhed rule that where 
there are ſeveral counts, and one is bad, 
and the others not tried; and entire 
mages are given, this ſhall be fatal in 
error, or on 4 motion in arreſt of judg- 
nent: but the Court, under thefe cir- 
cunſtances, may grant a venire de nous, 
ad lend the caſe back to another jury to 
hire damages aſſeſſed only on that count 
m which, in point of law, the plaintiff is 
entitled to recover: and ſuch writ may 
te awarded by a court of error. Grant v. 


Ate, 131 
DECLARATION. 


1, Notice to plead need not be given 
Within the ſame time that a declaration 
mult be filed. Wet v. Radford. 85 
2. A declaration on a ci. fa, to re- 
de a judgment returnable the laſt re- 
tun, may be entitled of the ſame term 
generally, Iard v. Ganſell. 93 

3. A declaration may be delivered 
aink a priſoner in the vacation. Heron 
al. v. Edwards, 157 
A declaration muſt be ſerved on a 
priſoner, or left with the turnkey, 
tongn he has appeared by attorney. 
Lavey v. Watts, 11d. 

5. While a treaty ſubſiſts between the 
Pantif and rhe defendant who is a pri- 
bref, the plaintiff is not obliged to de- 
Care againſt him within two terms ac- 
drang to the rules of the court. Valter 
er al. v. Hervart. 158 

„ In C. B. the defendant not ſuper- 
fable, uil the end of the term after that 
M Which the proceſs ts returnable (not after 
tin which the arreſt is made). Did. 

7- A plaintiff need not declare againſt 
I Pfiſoner until the end of the term next 
ater be return of the writ. Richard v. 
Richar dion. "Bid. 

* And a priſoner is cuſtody of the 
bent thai be diſcharged on common 
bal for want of declaring in due time; 
W like manner as if he were in the 
aſtody of the marthal. Pullen v. White, 

Ibiitl. 
| * f a declaration be delivered againſt 
33 as ſuch, after he has obrained 
a 45 7 is ads ar but be can- 
A e e of the irreguiarity, 

* PP:y to the court in due time. 
an v. Harper, 162 
Pane in replevin being re- 
* 5 tac dekendant into this court by 
% WHICH is filed on the appearance 


L 
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day of the return, and a rule to declare 

being given, he may gn judgment of aun 
fros. for want of declaring, without de- 
manding a declaration. James v. Mondiy. 
311 


11. But if the writ by which a replevia 


is removed be returnable on the firſt re- 
turn of the term, and the plaintitt do not 
declare within four days before the end 
of that term, the detendanr is entitled to 
an impariance : though he, has not ap- 
peared within the term, Thomſon v. Fore 
dan, 312 


DEED. 


A prohibitivn ſhall go to the admiraity= 
court, in a ſuit there for ſeaman's wages, 
if the agreement be ſpecial or under cal. 
Herbe, eiq. v. Nut er. 204 


DEVISES. 


1. A deviſe to A, of © the next turn or 

« preſentation of the church of F. after 
„ the death of the preſent poſlefior 
& and after the death of A, rhe ſaid living 
« to revert to the teſtator's heir''—1s a 
deviſe of the next turn of preſenting ab- 
ſoulately, and not merely of getting him- 
ſelf preſented. Zaw v. Toe Biſhop of Lin- 
coln, 222 
2. Adeviſe by a teſtator to his ive child- 
ren, and the ſucvivorand {urvivorsot them, 
and the exccutors and adminiſtrators of 
ſuch ſurvivor thare and ſhare alike, as ten- 
ants in common, and not as joint tenants, 
is a tenancy in common in feg, RH ex 
dim. Pereet al. v. Hil, I 
3. One by deed in confideration of love 
and affection to his name, blood, &c, and 
for ſettling the one undivided moſeties of 
his manors, lands, Tc. therein-after men- 
tioned grants the ſaid undivided moteties, 
particularly deſcribing them, together 
with all other his lands, tenements, and 
hereditaments, in the Kingdom of Ireland; 
habentim the ſaid undivided moreties be- 
fore granted, together with all other his 
eſtate in the kingdom of Ireland, to A. to 
the ſeveral uſes therein-after declared, 
and for nv other ule whatſoever. Per Cir. 
held that the grantor did not intend to 
pals any lands but the undivided moieties, 
2dly. Suppoſing the ſweeping clauſe did 
not extend to any other lands, yet no uſe 
being declared of them, they defcend to 
the heir at law. Moore v. Mag rails. 
65x 

4. A deviſe to truſtees, in truſt to re- 
ceive rents and profits during the life. of 


3P 2 A. and 


— 2 
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A. and that ſuch rents and profits ſhall be 
applied for the ſubſiſtence and mainte- 
nance of the ſaid A. during his liſe, is not 
an uſe executed in A. and cannot unite 
with a ſubſequent legal limitation to the 
heirs of the body of 4. Silvefter ex dim. 
Law v. Wilſon. 674 
5. Caſe of a deviſe upon a contingency. 
Denn ex dim. William and Michael Bur- 
ion v. Catbarine Burton. 833 


DILAPIDATIONS. 


The defendant cannot pay money into 
court on the common rule, in an action 
for dilapidations. Sault v. Salt. et al. exe- 
CULOFS, | Be © 


_ DISTRESS. 


1. A terre-tenant, holding under two 
tenants in common, cannot pay the whole 
rent to one, after notice from the other 
not to pay it; and if he do, the other te- 
nant in common may diſt rain for his ſhare. 
Harriſon v. Barnley. 2 

2. In replevin upon a diſtreſs for rent, 
a plea in bar, that the defendant pulled 
down a ſummer-houſe, whereby the plain- 
tiff was deprived of the iſe thereof without 
lay ing that he was expe/led or put out of 
the ſame, is inſufficient ; being a mere 
rreſpaſs, but no evifttion, Hunt v. Cope. 

| | 307 


DIVISION, 


Where the moiety of a penalty is given 
by a ſtatute to the treaſurer of a county, 
riding, or div7/ion, the word diviſion mult 
be taken in its egal and not in its popular 
ſenſe; and cannot be applied to the dif- 
ferent parts of a county in which the ma- 
giſtrates act under one general com- 
miſſion, but for the convenience of the 
county adjourn the quarter ſeſſions from 
one part of it to another, and appoint a 
ſeparate treaſurer for each. Fans qui 
tam v. Hyevens. 505 


8 Do MER. 
1. In dower it was moved for leave to 
plead, iſt. Ne znques ſelſie gue dower, 2d. 


Ne ungues accouple, &c. Rule denied, An. 


derſon v. Anderſon, 8 5 
2. The like in this caſe, Hillier v. 
Fletcher, 2 VENTA 


EAST-INDIA COMPANY, 


1. Conſtruction of Faſt>India charter- 
2 of atireightment. Hume v. Eaft- 
ndia Company. 420 


2, Upon a penal ſtatute, if the offence, 
and conſequently the right which ariſes 
from the prohibition contained in it, be 
new, no remedy or mode of proſecution 
can be purſued, except what is dirceted 
by the act; and the ſtatutes which pro- 
hibit INTE Lie, by that prohibition, 


the {ole Eaft- India trade to the Company. 


The trade was free before; conſequently 
the Ratutes create a new offence. Millar 


v. Taylor, 433] 


ECCLESIASTICAL PERSONS, 


1, The court of Common Pleas has no 
power to iſſue an original writ of probte 
tion, to reſtrain a biſhop from committing 
waſte in the poſſeſſions of his ſee ; at leatt 
at the ſuit of an unintereſted perſon, J,. 
ferſon v. The Biſhop of Durham et al, 120 

2. The fiat, 21 Hen. 8. c. 13,1, 26. 16 
to reſidence, requires it to be at, in i 
hon a parſonage or dignity. Henry Law 
who, &c. v. James Ibetſon, D. D. 313 

3. Where there was no parſonage- 
houſe, and therefore the parſon abſcnted 
himſelf entirely, and did not reſide in the 
pariſh at all—The Court held, that 
though impothbilities will indeed excule, 
yet he muit come as near as he can 10 be. 
ſiding in the -parſenage-houſe: that he 
muſt refide ſomewhere within the par. 
Wilkinſon, eſq. who, &c. v. Alot, clerb. 


4 
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| 4. But a curate of an augmented curacy! 


by queen Aune's bounty is not liable to the 
penaltics of the 21 Hen. 8. c. 13. for non. 
reſidence, Fenkinjor qui tam v. Toon, 
| . 

5. And a ſequeſtration upon a ,. /-. 
of a benefice with cure, is no excule tor 
the non · re fidence of the incumbent ; and 
a leaſe thereof made by him is, on ac- 


count of ſuch abſence, void by ſtat, 13 


Flix. c. 20. ſ. 1. Doe ex dim, Rogers ve 
| 318 
Mea YS, 3 


E) ECTMENT. 


Where the plaintiff in ejeQmentis nn: 
ſuited at the trial for want of the defend- 
ant's confeſſing leaſe, entry, and ouſter, 
he is not entitled to ſign judgment agamy 
the caſual ejector till the e comes n 
on the day in bank. Die ex dim. Lor 
Palimcrſlon v. Copeland, 


1. A rule for ſetting aſide an executen 


. 7 1 0 
ſued out after the allowance of a writ 


: "Re: the 
error was diſcharged without coſt 25. 


6092 
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we 5 


ence, 
riſes 
„ be 
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writ of error having been taken out 
gainſt good faith. Cates v. Weſt. 53 
2. Where an action is brovght on a 


jucgment recovered in B. R., and after 


»d;ment the defendant brings a writ of 
error. and obtains a rule to ſtay proceed- 
ings in the mean time, and the plaintiff 
ties before judgment is affirmed, the 
Court will not permit judgment to be 
entered nunc pro tunc. Bates qui tam v. 
lackwood. 59 

3. A {tire facias in error need not lie 
four days in the office before the return. 
Milar v. Yerraway. 93 

4, A writ of error will ſtay all proceed- 
nes in the cauſe, though the allowance of 
it be ſerved before the plaintiff is en- 
itled to ſign final judgment. Payne v. 


ale. 110 


{ It is an effabliſhed rule that where 
there are ſeveral counts, and one is bad, 
ind the others not tried; and entire da- 
nages are given, this ſhall be fatal in er- 
on or on a motion in arreſt of judgment: 
the Court, under theſe circumſtances, 
may grant a venire de novo, and fend the 
ale back to another jury to have damages 
{cd only on that count on which, in 
point of law, the plaintiff is entitled to re- 
aver: and ſuch writ may be awarded by 
court of error. Grant v. Alle. 131 

b. A priſoner, after judgment againſt 


lum, may, notwithſtanding the allowance 


«2 writ of error, be charged in execu- 
ton; for if the defendant be not charged 
aexecution, he might be ſuperſedeable, 
kd the plaintiff, therefore, is only doing 
at which, for his own ſecurity, he is 
W'ged to do, Uher v. MNamara. 

| 167 
But a plaintiff may ſhew cauſe againſt 
*\vn/edeas ifſuing, that the defendant 
ze lued out a writ of error before the 
cad of the two terms limited by the prac- 
te of the Court. Garrait v. Mantele. 
167 


ESCAPE. 


!. A reſcue is no excuſe for a goal- 
'"teper bringing up a priſoner by habeas 
pus, charged with a wilful and volun- 
ary elcape. O*Neil v. Marſon. 391 

2. An action of debt will lie againſt a 
&-riff of a county for the eſcape of a 


poner in cuſtody in execution, although \ 


' priſoner be diſcharged in purſuance 
an order made under an inſolvent act 
* the ſeſſions, if it appear that the ſeſ- 
gs had no juriſdiction at the time of 
de making the order. Brown v. Compton. 


392 


| 
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ESTATE IN FEE TAIL. 


1. Under a limitatien in a marriage 
ſettlement to the huſband for life, then to 
the wife for life, then to the heirs of the 
body of the wife and their heirs, the wife 
was held to take an eſtate tail. And 
notwithſtanding it was recited in the 
deed, that the huſband's father conveyed 
in conſideration of the marriage, and 
for ſettling and eſtabliſhing the lands, 
« &c. to the uſes thereafter expreſſed,” and 
ſubſequent uſes were added in the deed, 
the Court would only take notice of the 
legal eftate 3 and the huſband and wife 
having levied a fine, and having agreed 


to ſell the eſtate to a purchaſer, from 


whom they had received part of the pur- 
chaſe money, the purchaſcr was held not 
entitled to recover back the depoſit mo- 
ney, in an action for money had and re- 
ceived, Alpas v. Watkins. 363 
2. A. a grandfather, after the marriage 
of his ſon B. who had two children then 
living, by deed conveyed lands to truſtees 
to the uſe of himſelf for life, remainder to 
B. for life; remainder to truſtees, &c. 
remainder to the uſe of ſuch child cr 
children of B. and in ſuch ſhares, &c. as 
B. ſhould appoint, and in default of ſuch 
appointment, “ to the uſe of all and every 
the children of B. and the heirs of their 
ſeveral and reſpective bodies, as tenants 
in common, but if only one child, ro the 
uſe of ſuch only child, and the heirs of 
his or her body; remainder to the right 


heirs of A, in fee. Then 4. conveyed the 


reverſion in fee to C. afterwards B. had 
other children, and died without appoint= 
ing. The Court held that B.'s children 
took veſted intereſts as tenants in tail, and 
that on the death of each child without 
iſſue, his ſhare fell into the reverſion con- 
veyed to C.—And that croſs remainders 
cannot be implied in the conſtruction of a 
deed. Doe v. Dowell, 376 


EVIDENCE. 


1. An avowry for an increaſed rent, 
on a demiſe, for every acre of the land 
which ſhould be converted into tillage, 
is ſupported by the evidence of a leaſe for 
a term of years, with a covenant to pay 
the increaſed rent for every acre which 
ſhould be fo converted, during a part of 
the term. Rou!/lon v. Clarke, 299 

2. In actions for non-reſidence, it is 
ſofficient to prove the defendant in poſ- 
ſeſſion of the church, without proving 
preſentation, inſtitution, and induction. 
Bevan qui tam v. Williams. 319 
423 | 3. To 
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3. To ſupport an aftion againſt the 


hundred for dimapes on 1 Geo. 1. ſtat. 2, 


c. s. for the rioto!s demolition of a houſe, 
it is not _neccliary to prove that twelve 
rioters were alſcmbicd at che time. Priichit 
v. Waldron, 


335 
4. In an action of treſpaſs againſt the 


ſheritf for the wrongful act of a ball, it 
is not engugb (/ u t the e, 
to prove him a general hainf, and that he 
hid given a bond of indemnity to the 
ſheriff as ſuch, together with proving the 
copy of the warrant under which he eu- 
tercd and ſeiſed the plaintiff's goods: but 
the privity between {uch bailiff and the 
Nerf muſt be eſtabliſlied in the particular 
rranfaciion o the beſt evidence, by prov- 
ing the original warrant of execution di- 
rected by the ſheriff to ſuch bailiff; or at 
leait by proving fuch notice to produce it, 
as will, in cale of non- production, let in 
ſecondary evidence of its contents. Drake 
v. F. Aeg. 400 
5. In debt gu! tam againſt a bailiff for 
extorting illegal ſees, in executing a fl. fa, 
—if the plaintiff ſers out the judgment cn 
which the writ was founded, he muſt alfo 
prove it. Savage qui, tam; &c. v. Sth, 
407 
6. In a qucſtion upon the cuſtom of 
tithing in the parith of 4. evidence that 
ſuch a cuſtom exiſts in the adjacent pa- 
riſnhes is not admillible, But it is other- 
wWiſe, if the cuſtum be laid as the ge- 
neal cuſtom of the Whole county. Fur- 
nearx v. Hutchins, 552 
7. In debt on 2 & 3 Ed. 6. c. 13 for 
not ſetting our uthes, where the declara- 
tion ſtated that they were within forty 
years. next before tae ſtature of right 
yielded aud pay able. aud vielded and 
paid, evidence that the land had always 
been remembered to be in paſturs, and 
had never, within hving memory, paid 
any tithe, is not fuit.cirirt to defeat rhe 
action. Micheli x. Walker. 553 
8. Evidence thar the pariſhioners have 
treated with: the Pe {et r tor a Co 
paſitien is ot al nee Hi ient to eftablith 
tis pſſ if n of he titres in an action on 
the ſtatutc. Hhourd v. Trick, and other 
defend in's. 864 
9. Alain of roll to be taken in ſpecie 
for go ds olden a market is ſupported by 
Evid nie of r ght to toll for goods 
brought into he market and thye fold ; 
with ut t- wing ny ght to. roll for 
go ds fold n ie market without being 
brought there. Meſeley v. Pierſon, 598 
10. it plalatill declare upon a corrupt 
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contract on the 21ſt of December, 177. 
giving day of payment to the 234 De. 
cember, 1776 ; evidence of a contract on 


the 22d December, 1774, for two years is 
a fatal variance. Carliſie qui tam v. Tear. 


| 720 

11. The borrower of money Was held 
to be a competent witneſs, to prove bath 
the uſurious contract and the payment of 
the money, Adrabars qui tem v. Bun, 
723 

12. In an action for vſury the borrower 
of the money is a competent witneſs to 
prove the whole caſe, Smith qui am ev. 
Prager. 728 
13. In a ui tam act ion on the ſtatute of 
uſury againſt the aſſignee of a bankrupt, 
for taking uſurious intereſt on a loan of 
money te the bankrupt before his bank. 
ruptcy, the bankrupt is not a competent 
witneſs to prove the offence of his af. 
fignee, if he has not obtained his certif- 
cate, or repaid the money; notwithſtand- 
ing he is ready to releaſe to his allignees, 
Maſlers qui tam v. Drayton. 729 
14. In an aQtion for the penalty of the 
ſtatute 12 Aun. c. 16, the declaration 
ſtated a ſpecitic ſum of money to have been 
lent (in which uſury conſiſted); but the 
evidence was, that the loan was part in 
money, and the reſt in goods of a known 
value, which the party receiving the loan 


agreed to take as caſh : and this was bed 


good evidence to ſupport the declaration. 
Barbe qui tam v. Parker, 739 

15, An action will not le upon 2 v0. 
luntary wager between two 10CIerent 
perſons, vpon the ſex of a third, appa- 
rently a man, having aCted, and cen- 
tinuing to act, as ſuch, in various padde 
characters. iſt. Becauſe ſuch enquiry 
tends to indecent evidence. 20ly. Bead 


1 


. 
$A 10k 


tends to diſburb the peace of the individual 
and of ſociety, But indecency of ede 
is no objectionts its being receives, Mete 
it is neceſſsry to the deciſian f 4 £1412 0 
crimival right, Da Cu v. Jon. 779 
15. Parol evidence may de amine t0 
explain a latent ambiguity in a w. Bot 
Where the diviſor made one will in 1752 
and another in 17 56, without diſpolung e 
his per ſonality or appointing execuls'd oF 
either, and by a codicil (reching dt 9 
his laſt will, dated in 17 52, he had made 
no diſpoſition gt his periona 6 
of it, and appointed executors, 3 os 
thai there was no latent aina1gulty, 0 5 
to let in paro evidence t h 3 
teſtator intended by the codich to ge 


217 g „8181 1:4 mat 
the will of 1756, and not to Fepuontin 


lit) gilpoled 


' 
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of 1742, Lord Walpole v. the Ear! of 
Coalmondeley. LEY 853 

17. An implied revocation of a will by 
1 ſubſequent marriage and the birth of a 
child, may be rebutted by parol evidence, 
Brady ex dim. Norris v. Cubilt. 866 


EXECUTION. 


1. Ifa g. fa. be 1efted beforg defendant's 
death, but delivered to the ſheriff and 
executed after, the execution is regular. 
Warghorne v. Lang mead. 48 

2. A rule for ſetting afide an execution 
ſued out after the allowance of a writ of 
error was diſcharged without coſts, the 
writ of error having been taken out 
againſt good faith. Cates v. Nel. 53 

3. In an action on a judgment obtained 
in an action on a former judgment, execu- 
tion was ſtaid after the third judgment on 
the defendant paying into court the debt 
and coſts recovered on the ſecond. Simpſon 
r. Lone. 79 

4. The rule, that a priſoner who 1s 
once ſuperſedeable always continues fo, 
only holds fo long as he remains in the 
fame cuſtody, and under the ſame pco- 
is; ſo that, if a priſoner on meſne proceſs 
were {uperſeceab.e for any irregularity, 
he cannot take advantage of that after he 
ß charged in execution, if he had an 
opportunity of applying on that ground 
before he was charged in execution, Roſe 
v. Chri/ifield. 163 

5. It, after judgment, the defendant is 
ſoperſeded for want of being charged in 
execution, and then debt is brought on 
that judgment, and judgment recovered 
thereon, the defendant may be taken in 
execution on ſuch ſecond judgment. Ina 
v. Dew:n, \ 167 

6. A ſequeſtration upon a ff. fa. of a 
benefice with cure, is no excuſe for the 
von- reſidence of the incumbent ; and a 
leaſe thereof made by him is, on account 
et ſuch abſence, void by ſtat. 13 Elix. 
c. 20. . 1. Doe ex dim. Rogers v. Mears, 

af 318 

The Court will not ſtay goods taken 
by a #, fa, in the hands of the ſheriff, till 
i diſpuie concerning the property of them 
5 decided, unleſs for the protection and 
it the requeſt of the theriff, Shatu v. Tun- 
W | 402 
d. The Court upon the application of 
he ſheriff enlarged the time for his mak- 
ng a return to a writ of F. fa. upon 
logge tion of a reaſonable doubt, whether 
de goods ſeized under the writ were not 
Nitced by an extent afterwards iſſued at 


„ 


the ſuit of the crown for malt duties, un- 
der the 29 Geo. 3. c. 37 f. 21 for the 
purpoſe of inducing the plaintiff to go in- 
to the Court of Exchequer, and there 


conteſt the queſtion of right with the 


crown in a more eligible manner than 
in this court. Wells et al. v. Pickman. 
4083 


EXECUTORS. 


I. Executors againtt whom a /tire ſacias 
is ſued out to recover damages aſſeſſed on 
an interlocutory judgment agaiaſt their 
teſtator before his death, cannot bring er- 
ror, if the teſtator's attorney agreed for 
him that no writ of error ſhould be 
brought in that action. Executors of 
IWright, bart. v. Nut in Error, 43 

2. A warrant of attorney to enter up 
judgment having becn given to one who 
died in the laſt vacation, the Court re- 
fuſed to enter up judgment thereon in this 
term, on the prayer of his executrix, 
Cowie v. Allaway. 134 


EXTENT. . 


The Court upon the application of the 
ſheriff enlarged the time for his making a 
return to a writ of . fa. upon ſuggeſtion 
of a reaſonable doubt, whether the goods 
ſeized under the writ were not coyered by 
an extent afterwards ifſued at the ſuit w 
the crown for malt duties, under the 28 
Geo. 3. c. 37. f. 21. for the purpoſe of in- 
ducing the plaintiff to go into the Court 
of Exchequer, and there conteſt the queſ- 
tion of right with the crown in a more 
eligible manner than in this court. Wells 
et al. v. Pickman, | 408 


FAIRS AND MARKE TS. 


An information, in nature of quo war- 
ranto, will not lie for encouraging ibe exer- 
ciſe of a franchi/e ; and it 1s doubred even 
whether it wii! for holding a fair or mar- 
ket. Rex v. Murſden. | 237 


FEES. 
1. The Court of C. B. will not refer a 


matter which concerns an officer of the 


court, to the prothonotary for examination. 


Fohnſon v. Smith. 154 


2. A prohibition ſhall go, if an aaritor 
ſue in the ſpiritual court for his fees. 


Pearſon v. Campion. 206 


3. By the ſtat. 19 Geo. 3. c. 74- the 
clerk of aſſize on each circuit is entitled 
to receive a certain fee for every perſon 
convicted of a tranſportable offence (ex- 

27 4 cept 
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cept petty larceny, and ſentenced to 
tranſportation, hard labour, or confine- 
ment in the houſe of correction, and for 
perſons capitally convicted, who after- 
wards have received the king's pardon on 
condition of being tranſported or impri— 
ſoned. On the Nor/0ik circuit that fee is 
one guinea. Fleetwood v. Finch, $12 


F EMF COVERT. 


1. A deviſe of lands to truſtees and 
their heirs upon truſt to permit a feme 
covert to receive and take the rents and 
proins duriug ber life for her ſole and 
ſeparate uſe, and after her deceaſe, to the 
uſe of the firſt and other ſons of her body, 
then to the daughters as tenants in com- 
mon, with other like limitations to other 
femes coverts, veſts the legal eſtate in the 
truſtees. S. Har ion and B. Hatton widow 
v. V. H. Harton et al. 676 

2. The will of a feme covert, autho- 
rized by a power in her marriage ſcttle- 
ment, cannot be given in evidence, to 
thew a title to perſonal property, till it 
has been proved in the ecclefaſtice] court. 
Slone v. borſyth.. 828 


FINES AND RECOVERIES. 


1. Whether a fine of an advowſon in 

| pots, with proclamations and non-entry, 
claim, will bar a term of years. James 
Waluyn, eſq. v. Richard, biſtop of Lan- 
daff, and Fobn Davis, clerk. 224 
2. A common recovery ſuffered by a 
tenant for life, with remainder to truſtees 
to preſerve contingent remainders, re- 
mainder to the ſame tenant for life in fee, 
is a revocation of his will. Darley v. Dar. 
tey et al, 878 


FISHERY. 


A perſon who fiſhes in a fiſhery be- 
longing to another, but to which he has 
a claim, for the purpuſe of giving occa- 
fion to an action in order to try the right, 
is not liable to a penalty under 5 Geo. 3. 
c. 14. Kinner/ley v. Orpe. 519 


FOREIGN JUDGMENT. 


In judgment by default, on a foreign 
judgment, the Court weuld not. refer it 
to the maſter, to ſee what was due. M. in 
v. Lord Miſarcene. 138 


FORGERY. 


The Court will not make a rule on a 


plaintiff who brings an action on a bond, | 


to allow an officer of the ſtamp duties t9 
inſpect the bond, becauſe the defendant 
expects it to be forged. Cheatruing v. Myr. 
nell. | 482 


FRAUD, 


1. If a warrant cf attorney to confeſs 
judgment has been obtained by Hard, 
the Court will order it to be delitered yp, 
upon motion for that pyvrpoſe, although 
no proceedings have been had vpon it, 
Duncan v. Thomas. 139 

2. It was held that fraud will eite 
any tranſaction, though the principal do 
not perſonally take a part in the freud, 
if his agent do; becauſe the priz.ipsl is 
reſponſible for the acts of his «gent, Dee 


GAME. 


In this caſe mone / was allowed to be 
paid into court in debt for penalties cn 
the game- laws. Stock v. Eagle. 73 


GAMES. 


One convicted of playing at bowls, 1s 
not puniſhable as a diforderly perſon. Rex 
v. Clarke. 733 


GAMING, 


No action will lie on a wager reſpect- 


ing the mode of playing un iets game: 


and if ſuch a cauſe be ſet down for trial, 
the judge at 1% pris wili order it to be 
ſiruck out of the paper. Prou n v. Le. 

; 783 


GAOLER. 


A gaoler is bound to receive a piſoncr 
tendered to him after the return day of 


the writ on which he 1s arreſted. Brave 


ling v. Kent. | 401 
GENERAL WORDS. 


A remote reverſion in fee was held to 
aſs under general words n an att of par: 
ee by way of ſettlement ir execu- 
tion of articles, though the reverfior was 
not particularly in contemplation 2! that 


time; t gencral words being ſuffecient 10 


carry it, and the intention of the part'es 
being to include all the eſtate of the et- 


- 7 
382 


tlor. Freeman v. Duke of Chandos. 
GLOUCEST] ER. | 


pe jury being committed at the wag 
hall, within the limits of the ety p 
Gloucefler, which is a county in itlelt, = 
the trial of a cauſe before a jury © 1 
county at large; the indictment ma) r 


, 
* 
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hund and tried by jurors of the county 
1hrge—It was alſo held in this caſe, 
that the king cannot, by charter, autho- 
riſe the trial of crimes out of the county 
where they were committed, —And that 
1new trial may be granted at any time 
before judgment. The King v. Gong b. 

751 


GRANT. 


A grant or charter from the crown, 


which ought to be by matter of record, 


my, under circumſtances, be preſumed, 
though within time of legal memory. And 
in this caſe the preſumption being found- 
el on a poſſeſſion of 350 years, was ad- 
judged by the Court a ſufficient ground. 
Tre Mayor of King flon-ufon- Hull v. Horner. 

. 


HABEAS CORPUS CUM CAUSA. 


An information % tam upon the tat, 
8 Geo. 1. c. 7. for a fraud in weighing 


henift's court at Tors, may be removed 
mo B. R. by writ of babeas corpus cum 
aſa, Hartley qui tam v. Ihoker. 511 


HALF-PAY, 


In this ciſe jt was held that though an 
eficer's half-pay is not aſſignable at law, 
yet the uſe of it may be aſſigned in equity; 
and, when fo aſſigned, the aſſignor cannot 


maintain an aſſumpſit for it, as money 


had and received to his uſe. Stuart v. 
Tuker, 461 


HIGHWAYS. 


1. The additional toll to be paid by 
naggons overweight, muſt be according 
to the progreſſive proportions named in 
thc ſtat, 14 Geo. 3. c. 82.1. 2. not a groſs 
charge at the higheſt additional toll in- 
curred upon the groſs overweight. Chan 
"114m et al. v. Sengburſt, 520 

2. It a perſon claiminy a toll for paſſing 
er an highway, can ſhe w that the liberty 
& paſſing over the ſoil, and the taking of 
Wil for ſuch paſſage, are both immemorial, 


and JOY butter, exhibited in the 


i 


and that the ſoil and the tolls were before 


ne time of legal memory in 'the ſame 
bande, though ſevered fince, it ſhall be 
preſumed that the ſoil was originally 
franted to the public in conſideration of 
wie tolls; and ſuch original grant is a 
Nod conſide ration to ſu pport the demand. 


Lind Pelham v. Pickerſgill, 593 
. 
By law hops are titheable after they 


the hundred is liable, under 1 Geo. 1. c. 5. 


are gathered from the bind ; and a cuſtom 
to ſet out the tithe of them by the tenth 


hill, where the rows are unequal, leaving 


the binds uncut and the poles ſtanding, 
cannot be ſupported. Knight v. Halſcy. 
a 5 . 570 


HORSE RACES. 
No action will lie on a wager, though 


above sol., that a fingle horſe ſhall run 


on the high road from A, to B. and arrive 


' ſooner than one of two horſes placed at 
any diſtance the owner ſhall pleaſe; ſuch 
a race not being legalized by 13 Geo. 2. 


c. 19. and 18 Ges. 2. c. 34. ſ. 11.4 and 


if on an agreement of this kind be in- 


dorſed “ N. B. To ſtart P. P. in fifteen 
« days from this date,” and no notice be 
taken of ſuch indorſement in the decla- 
ration, and no evidence be given to ex- 
plain the meaning of the letters“ P. P.“ 
the Court will not after. verdict, hold it 
to be a variance. Whaley v. Pagot. 

| 734 


HOUSE OF CORRECTION. - 


The houſe of correction for the county 
of Middleſex adapted to the ſeparate re- 
ception of felons, purſuant to the 22 Geo. 
3- c. 64. and other acts, is a legal priſon 
for the ſafe cuſtody of perſons under a 
charge of high-treaſon. Ex parte Thomas 
Evans, 155 


HOUSE.BREAKERS. 


A commitment in execution of a rogue 


and vagabond, under the 23 Geo. 3. c. 88. 
muſt ſtate that the defendant was appre- 
hended with the implements of houſe- 
breaking upon him. The King v. Brown. 

| 735 


HUNDRED. 
1, If perſons, riotouſly aſſembled, de- 


moliſh the doors and windows of a houſe, 


and having thus riotouſly obtained an en- 


trance into the houſe deftroy the goods - 


and furniture in it, the hundred are an- 
ſwerable in an action on ſtat. 1. Geo. 1. 
c. 5. ſ. 6. for the damage done to the fur. 
niture, as well as to the houſe. Ratchfe 
v. Eden et al. 325 

2. So alſo in this caſe, it was decided. 
that if perſons, riotouſly aſſembled, in 
part demoliſh and pull down a dwelling- 
houſe, and, at the ſame time, deſtroy goods 
and furniture in the houſe, although ſuch' 


goods and furniture were not deſtroyed 9 


means of the pulling down of the houſe, 


to 


Hogs . 


- $54 


to yield damages for the deſtruction of the 
| Furniture as well as of the houſe. Hye v. 
Cogan. | 328 

3. But the hundred are not liable in an 
att ion for damages brought by the perſon 
injured by a mob beginning to pull down 
his houſe, &c. unleſs the riot be of ſuch a 
kind as to amount to felony within the 
ſtar. 1 Geo, 1. ſt, 2. c. 2, Reid v. Clarke 
and anvher. 334 

4. To ſupport an aQtion againſt the 
hundred for damages on 1 Geo. 1. ſt. 2. C. 
5. for the riotous demolition of a4 houle, it 
Is not neceſſary to prove that twelve rioters 
were aſſembled at the time. Pritchit v. 
 Faldron. 335 

5. And fuch an action is maintainable 
by a truſtee in whom the legal eſtate is 
veſted for exiſting purpoſes, and (as it 
ſeems) even by a bare truſtee of a ſatisfied 
term, Ibid. 

6. An order of juſtices for levying 


money upon the inhabitants of an hun- 


dred, under the riot act. directing that the 
money when levied ſhall be paid into the 
hands of a banker, ſubject ro their further 
order, is bad. The King v. The Inhabitants 
of the Hundred of Hallfhire. 336 

7. It ſeems alſo that a writ of execu- 
tion, fued out by the party who has re- 
covered damages againſt the hundred, and 
delivered by the ſheriff to the juſtices, is 
2 good foundation for an order to levy the 
amount. | | Ibid. 

8. And the order for levying the da- 
mages ought to be upon the inhabitants 


of the “ 7920ns, pariſhes, villages, and bam- 


ts,“ purſuant to the words of the ſtatute, 
and not upon the johabitants of the “ dif 

tricts and pariſhes“ within the hundred, 
| ” 16:4. 


IDENTITY. 


An iſſue vpon the identity of a perſon 
in a criminal proſecution muſt be tried 
#nflanter. Rex v. Thomas Rogers, Samuel 
Malibe tus, and Jobn King. 122 


IMPARLANCE. 


When the defendant removes the cauſe 
by budbeas corpus from an inferior court, 
and the plaintiff does not declare until 
the next term, the defendant is not en- 
titled to an imparlance. Smith v. James. 

| 51 
IMPORTATION. 


Butter exported from Ireland to Lifton, 
and from Lien into this kingdom, was 
held not to be conſidered as included in 
the ſtatutes which prohibited the importa- 
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tion of it from Ireland into this ki d 
Rex v. Bell. M A 


INCLOSUREs. 
1. A new inctofed common ſhall not be 


exempted from ſpecific tithes from which 


the lands to which it was appurienar: 
were exempted before the incloſure. Mon- 
caſter v. Watſon. | $59 

2. Any perſon who is ſeiſed in fee uf 
part of a walie within 3 manor, may n. 
prove, leaving a ſufficiency of comm", 
though he is not the lord of the mance, 
Glover v. Lane, clerk, et al. do; 


- INDEMNITY. 


Where an act confers certain privileges 
on officers who may be ſued for things 
done in purſuance of that act, and a ſub- 


ſequent act impoſes new obligations on 


the old officers, the privileges of the 
former ſtature do not attach on them in 
reſpect of things done under the latter. 
Bazing v. Skelton, 434 | 


INDICTMENT, 


An indictment for forging 2 paper 
writing, prerporting to be the will of b. 
is good. The King v. Edward Birch and 
Matthew Martin, 8:9 


INFANT. 


1. The court will not diſcharge a de- 
fendant on a common appearance, on the 
ground that the action 1» brought upon 2 
ſecurity given by the defendant, who was 
under age. Mad v. Eden. 26 

2. If a perfon jointly intereſted wil 
an infant in a leaſe, obtain a renewal te 
himſelf only, and the leaſe prove beny- 
ficial, he ſhall be held to have aRed as 
truſtee, and the infant may claim his ſhare 
of the benefit; but if it do not prove 
beneficial, he muſt take it upon himſelf, 
Ex parte Grace, odo 


INFORMATION. 


1. As to perſons elected ſheriffs of N. 
wich, The®King v. Woodrow. 390 
2. An information 9% {am upon the 
ſtat. 8 Geo. 1. c. 7. for a fraud in weigh» 
ing and packing butter, exhibited in the 
ſheriff's court at Yor, miy be removed 


into B. R. by writ of habeas corpus cum 


| cauſa, Hartley qui tam v. Hocker. 


911 


INSOLVENT. 
The inſolvency of the defendant har. 


| ing happened ſince the action brouglit, 0 


5 gogd cauſe againſt judgment as in caſe 
of a nonſuit. Baie v. Wilkinſon. 69 


INSOLVENT DEBTORS. 


1. The ſtat. 32 Ges. 2. c. 28. reſpect- 
ing the impritonment of the perſons of 
debtors, is to be conftrued favourably. 
Varley v. Vaughan. 174 

2. An action of debt will he agaiuſt a 
ber ff of a county tor the efcape of a pt1- 
{ner in cuſtody in execution, although 
ſuck priſoner be diſcharged in purſuance 
of an order made under an infolvent att at 
the ſeſſions, f it appear that the {ſefftons 
had no juriſdiétieun at the time of the 
making the oider. Brown v. Compton, 

392 
INSPECTION OF BOOKS. 


1, Perſons empowered by ſtat. 3 Geo. 
3. e. 15, to inſpect the entries of freemen, 
have a right to inſpect Il books, papers, 
Ke. in which the admiſſions of freemen 
are entered, Schuldam v. Bunniſs and an- 
ober. | 820 

2. And where there are two or more 
baliffs, &c, of a borough or corporation, 
a joint action will lie, if they refuſe in- 


ſpeftion, though the words of the ſtatute 


are in the ſingular number, © mayor, bai- 
lf,” &c. - Ibid. 


JOINT-TENANTS. 


1. It is not clear whether if one only 
of two joint-tenants execute an aſſignment 
a leaſe of tithes, the perſon claiming 
under that leaſe can ſupport an action for 
not ſetting them out. h, v. Tuck 
aud other defendants. 364 

2, Awill of a joint-tenant is not good, 
though the jointure is ſevered before his 
death, Swift ex dim. Neale and wife v. 
Ruberts, 324 


IRELAND. 


Butter exported from Ireland to Liſbon, 
and from Liſbon into this kingdom, was 
held not to be conſidered as included in 


don of it from Ireland into this kingdom. 
Rex v. Bell. 510 


IRREGULARITY. 


1. Taking out a ſummons before a 
adge to ſtay proceedings on the bail-bond, 
54 waver of an irtegularity in the no- 
tice of declaration. Davis v. Oven ard 

Camas, 6 
2. It a plaintiff takes out proceſs to an- 


wer him, gu iam, &c. he cannot declare 


] 


— — 


* 


; 
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in his own name only, and if he does, the 
proceedings will be ſet afide for irregu- 


larity. Canning v. Davis. 34 


3. Paying the money into court, where 
the demand is for unliquidated damages, 


by a judge's order after 4 plea pleaded, is 


irregular : but if the plaintiff take the 
money out, he thereby waives the irre- 
gularity, and cannot afterwards have a 


' verdict unlets he recover more than the 


ſum paid in; and the plaintiff is bound 
by rhe acts of his attorney's agent in 
town. Griffiths v Willtams. 7 
4. Ii a party is arreſted in another 
county by a bill of Middleſex, the proceeds 
ings will be {et aſide for irregularity ; for 
a bill of Middleſex cannot run all over 
England. D-wenege v. Da by. 83 
8. So in this calc the proceedings were 


ſet aſide, becauſe the bil of Middleſex 


was ſerved in the city of London. Ber- 
man v. Bellamy. Lid. 

6. But the court will not ſet aſide the 
proceedings, merely becauſe the defend- 
ant was ſerved 2th alatiai in Middleſex, 
Kelly v. Shaw, Lid. 

7. Indebitatus aſſumpſit. Dicker v. Adams. 


140 

8. Where a ſheriff is plaintiff, a latitat 
directed to himſelf is irregular, and the 
court in this caie ſet aſide the proceedings, 
but without coſts. Weflor v. Coulſon. 408 

9. A ſheriff ought not to be ruled to 
bring in the body until the day after the 
expiration of the rule to return the writ ; 
and if he be, and be attached for not obey- 
ing it, the court will ſet aſide the attach- 


ment for irregularity. Hutchins v. Hird. 


413 

10, When a writ is returnable the firſt 
return of a term, in a country cauſe, the 
defendant has eight days after the firſt day 
of full term, that is, after the grario die 


paſt, to put in bail; and an attachment 


againſt the ſheriff is irregular, if the rule 
to bring in the body iſſues vefore the time 
for putting in bail has expired. Bat if 
the ſheriff neglects to apply to the court 


the ſtatutes which prohibited the importa- 15 ſet aſide the attachment, the irregularity 


is waived. Rolfe v. Steele. 415 

11. A rule, calling on a ſheriff to return 
a writ, iſſued in the vacation, though teſt» 
ed in the ſucceeding term, is irregular 
and an attachment, grounded upon it will 
be ſer aſide by the court on motion. The 
King v. Shery of Cornwall, Ihid. 


ISSUE OUT OF CHANCERY. 
The court will, on motion, permit & 


| defendant to carry à record of an iſſue, 


directed 
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directed by chancery, down to trial, on a 
ſovggeſtion that the plaintiff intends to 
delay it. Humpage v. Rowley. 124 
| JUDGMENT. 


1. No execution can be ſued out on a 
fer. fa. to revive an old judgment, till a 


Lire fa, is returned, or an affidavit of per- 


ſonal notice to the defendant be produce d. 
Bagnall v. Gray. 94 
2. The court will permit the defend. 
ants to ſet off a judgment, recovered by 
them againſt the plaintiff, againſt a judg- 
ment obtained by the plaintiff againſt 
them, notwithſtanding a ſeparate demand 
on one of the defendants. Glarfter v. 
Herver and others. x 109 

3. A judgment in replevin, “ that the 
defendants have a return of the cattle, 
and recover their damages and coſts aſ- 
ſeſſed by the jury, &c.“ is good either as 
a judgment at common law though the 
return be not adjudged zrrepleviſable, or 
as a judgment under the 21 U. 8. c. 19. 
which entitles the defendants to damages 
and coſts, Gamon v. Jones and another, 
in error. | 310 


JURORS. 


If, after a ſpecial jury has been ſtruck, 
the cauſe goes off for default of jurors, no 
new jury can be ſtruck : but the cauſe 
muſt be tried by the jury firſt appointed, 
The King v. Perry et al. 607 


JUSTICES. . 


1. If an aft give a perſon aggrieved an 
appeal either to the ſeſſions for the city of 
London, or the ſeſſions for Midd'c/ex, the 
party may appeal to the ſeſſions of either, 
although the grievance did not originate 
within the juriſdiftion of the juftices to 
whom the appeal is made. The King v. 
Te Commiſſicners of Shoreditch. 499 

2. By an inclofing act an appeal was 
given to the next ſeſſions, within fix 
months after the cauſe of complaint: an 
appellant moved the court of ſeſſions (in 
due time) to receive and reſpite his ap- 
peal to the next ſeſſions, which was re- 
fuſed; and this court would not grant a 
mandamus to the juſtices at the ſeſſions to 


receive it, The King v. Juſtices of Derby- 


Sire. | 501 
3. If a power of appeal is given on cer- 
tain conditions, from a conviction by a juſ- 
tice of the peace, to any quarter ſeſſions 
to be holden within fix months from ſuch 
con viction; if the appellant lodge his ap- 
peal, and the court d imiſs it without en- 
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tering into the merits, becauſe the pre. 
vious conditiens have not been regularly 
complied with, and confirm the contic. 
tion, ſuch judgment is concluſive, and the 
party cannot lodge a ſecond appeal from 
the ſame conviction, though within the hx 
months, The King v. The Puftices of ihe 
Weſft- Riding of Yorkſhire. 502 

4. When a ſtatute dire&s juſtices t9 


give notice to a party convicted of þi; 


right to appeal, thoſe juſtices ſhould 20% 
inform him of the neceſſary Geps 10 be 
taken by him to enforce that right, 7: 
King v. Juflices of Leeds. £93 
" 5. If power is given to 2 party grieve 
under an act of parliament, to appez! 
againſt an order of juſtice to the next 
ſeſſions, he giving ten days“ notice of ap. 
peal before the ſeſſions, if there be time, 
if not, to appeal to the following (cfſions, 
on giving the like notice, and the appel. 
lant has no notice of the proceeding of 
the juſtices ten days before the ſeſſions, he 
mutt wait till the follewing feflions. Th 


King v. The Juſtices of Staffordſhire, 509 


KING. 


1. The crown hath not a prerogative 
or power to grant printing of almin«!s 
to the company of ſtationers, exclutive of 
any other. Sationers Company v. Car- 
Raw, --- | - 141 

2. A grant or charter from the crown, 
which ought to be by matter of recotd, 
may, under circumſtances, be preſumed, 
though within time of legal memarx, 


And in this caſe the preſumption being 


founded on a poſſeffion of 350 years, was 
adjudged by the court a ſufficient ground. 
The Mayor of King fton-npon- Huli v. Horner: 

. ö 144 


LANDLORD AND TENANT, 


Where goods leaſed as furniture with a 
houſe have been wrongfully taken in exe- 


_ caution by the ſheriff, the landlord cannot 


maintain trover againſt the ſheriff pend- 
ing the leaſe, becauſe to maintain ſuch an 
action he muſt have the right of poffethon 
as well as the right of property at the 
time. Gordon v. Harper. 494 


LEASE. 


1. In ejectment, the court made à rue 
that the plaintiff ſhould give in a parti” 
cular of the covebants, of the breaches 
Kc. on which he meant to inſiſt that the 
defendant had forfeited the le ſe. 0 y 
Philiþs, 40 


24 


A TABLE OF THE PRINCIPAL MATTERS. 957 


2. A ſequeſtration upon a fl. fa. of a 
benefice with cure, is no excuſe for the 
non-reſidence of the incumbent ; and a 
lezſe thereof made by him is, on account 


x ſuch abſence, void by ſtat. 13 Ex. . 


20. . 1. Doe ex dim. Rogers v. Mears. 
| 318 

3. If a compoſition for tithes be made 
by 4. as proprietor, and he leaſe them to 
Z. whoſc intereſt 1s afterwards put an end 
to by A. before any alteration is made in 
the compoſition, A. cannot determine it 
without a fix-months' notice. Wyburd v. 
It and other defendants. 564 
4. If A. execute a leaſe of tithes to B. 
on a day ſubſequent to their ſeverance, 
but previous to their being carried away 
»y the laudholder, B. cannut maintain an 


20 n on 2 & 3 Ed. 6. c. 13. as the right 


tothe title veſted in A. immediately on 
leverance. Ibid. 
5, It is not clear whether if one only 
of two joint-tenants execute an aſhgnment 
of a leaſe of tithes, the perſon claiming 
under that leaſe can ſupport an action for 
not ſetting them out. Ibid. 
6, If a perſon jointly intereſted with an 
infant in a leaſe, obtain a renewal to him- 
lelf only, and the leaſe prove beneficial, 
ke ſhall be held to have acted as truſtee ; 
but if it do not prove beneficial he muſt 
dae it upon himſelf. Ex parte Grace. 
680 


LEGACY. 


i, Legacies charged on land are liable 
the legacy duty, but not a deviſe of 
and or intereſt in land. Greer v. Craft. 


;:. S7Y 
2. Adeviſe of an annuity for life, and 


a Cirection that the annuitant ſhall receive 


10 wages after the teſtator's death, do not 
imply a condition that the annuitant ſhall 
cant mue in ſervice. Mah ncuv v. Scott. 
4 . 

5. Where two legacies of the ſame ſum 
re bequeathed to the ſame perſon by dif- 
ferent inſtruments, viz. one in a will, and 
the other in a codicil, the legatee is en- 
titled to bath, unleſs there be ſome cir- 
cumſiance to ſhew that the intent of the 
teltator was, that he ſhould take but one. 


Jenes v. Semmens, widow. B45 « 


LIBEL. 


1. An order made by a corporation, 
ad entered in their books, ſtating that 
4.B. (againſt whom a jury had found a 
Verdict with large damages, in an action 
5 2 malicious proſecution for perjury, 


10 


which verdi& had been confirmed in C. B) 
was attunted by motives of public juſtice, We. 
in preferring the indiftment, is ſuch a libel 
reflecting on the adminiſtration of juſtice, 
for which the court will grant an informa- 
tion again the members making that 
order, The King v. Watſon. et al. 605 

2. The publication of a pamphlet againſt 
the eſtabliſhed religion in the Univerſity of 
Cambridge, is an offence within one of the 
ſtatures of the Univerſity, and puniſhable 
by baniſhment by the vice-chancellor, aſ- 
ſiſted by the heads of colleges in the vice- 
chancellor's court. The King v. The 
Chancellor, &c, of the Univerfily of Cam- 
bridge. 6 5 5 

3. The venue in an action for « printed 
libel cannot be changed. Pinkney v. Cots 
lins, 760 

4. The venue in an action for > libel, 
in a letter written in one county and ſent 
into another, cannot be changed into the 
county in which it was Witten. C, 
V. ONT] 177 1bid, 

5. But ia this caſe, which was an ac- 
tion for a libel, the court changed the 
venue into a county in which it was both 
written and publiſhed. Freeman v. Nor- 
Vis. 5 761 

6. So in this caſe, the venue in an action 
for a libel in a letter written in YJortfbire, 
and ſent by the poſt into Germany, was 
changed from London to YJork/orre, on the 
uſuz! affidavit. Metcalfe v. Markbam, Ibid. 


LIMITATIONS. 


1. The court will not reſtrain a de- 
fendant from pleading the ſtatute of li- 
mirations on ſetting afide a regular inter- 
locutory judgment upon terms, Maddects 
v. Hulmes, et al. 84 

2. Mere length of time, ſhort of the 
period fixed by the ſtat. of limitations, and 
unaccompanied with any circumſtances, is 
not of itſelf a ſufficient ground to preſume 
a releaſe or extinguiſhment of a quit rent. 


Eldridge v. Knoll, et al. 150 


3. Upon ſhewing cauſe why an in- 
formation, in natyre of a 9% warran's, 
ſhould not be granted againſt the defend- 
ant, the queſtion was, whether this caſe 
was or was not within the rule ſettled and 


eſtabliſhed in the Winchelſea cauſes /infra, 


251) of not granting informations of this 


kind againft corporators, after twenty years" 


unimpeached pefſefion of a corporate fran- 
chiſe, Rule refuted. Rex v. Rogers. 250 
4. A quo warranto information denied, 


after length of time and other c:cume 
ſtances. 


* 
* Neon 2 — 


$38 


ftances. Rex v. Dawes, and Rex v. 
Marien. 1 * 251 
5. The like in this caſe. Rex v. Dawes. 


*$53 -. 


6. Deſire to eſtabliſh certainty in cor- 
poration cauſes. Rex. v. Wardreper, 256 
7. The like in this caſe. Rex v. Bin- 
fed. be Ibid. 
8. So in this caſe the court refuſed to 
grant an information in the nature of a 
guo warrants, after twenty years' quiet 
poſſeſſion. The King v. Stacey. 257 
9. The like points. The King v. Bond. 
The King v. Newling. 260 
10. So in this caſe the court refuſed to 
grant a quo warranto information to im- 
peach a derivative title, the perſon claim- 
ing the original title having been in the 
undiſturbed poſſeſſion of his office fix 
years. The King v. Peacock. 261 
11. GENERAL RULE : 79 limit afpli- 
cations io SIX YEARS®., _ The King v. 
Dickin. 262 


LONDON, : 


1. Prohibition lies to the ſpiritual court 
to ſtay proceedings for calling a woman 
whore in London. Brand v. Roberts. 204 

2. In this cafe it was a queſtion whe- 
ther the ſelling geods by auttion within 


the city of London by an auctioncer who. 


has paid the duty of 205. for a licence re- 
quired by the ſtat. 17 Gee, 3. c. 50. but 
who has not been admitted as a broker by 
the court of mayor and aidermen, makes 
him liable to the penalty of the 6 Anz e. 
16, for acting as a broker without being 
fo admitted. Wilkes v. Ellis. > 3 


LORDS' ACT. 


| The ſtat. 32 Ceo. 2. c. 28. reſpedling 
the impriſonment of the perſons of debtors, 
is to be conſtrued favourably. Morley v. 


Vaug ban. 174 
LOTTERIES. 


In a qui tam action for inſuring tickets 
contrary to the fiat. 16 Gro. 3. c. 34. the 
court refuſed to ſtay the proceedings upon 
an affidavit of the defendant, that a former 
action had been brought againſt him in 
C. B. for the ſame offence, in which he had 
leave to compound; and faid that he muſt 
plead ſuch matter ſpecially. Harrington 


qui tam v. Fobn/o7, 


| 
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MANDAMus. 


1. Judgment, as in caſe of a nonſuit, 
may be given in a traverſe of a return to 
a mandamus. The King, on the profecy- 
tion of T. Allen, v. The Mayor, Sc. of 
Stofford. bs 

2. As to perſons elected ſheriffs of 
Norwich, The King v. Woodrow, 356 

3. A mandamus will not lie to execute | 
one part of a power granted by act of 
parliament. The King v. Birminghars 
Canal Navigation. 492 | 

4. By an inclofing act an appeal was 
given to the next ſeſſions, within fix 


months after the cauſe of compl:int : an 


appellant moved the court of ſeſſions (in 
due time) to receive and reſpite his ap- 
peal to the next ſeſſions, which was re. 
fuſed ; and this court would not grant a 
mandamus to the juſtices at the ſeſſions to 
receive it. The King v. Juſtices of Der. 
eure. cot 

5. On a motion for a mandamrs to the 
judge of the eccleſiaſtical court, to gran! 
probate of a will to A. B., lis penders is. 
ſufficient cauſe ro diſcharge the rule. 
Lovegrove v. Betbell. $29 


MANUFACTURES. 


It is an offence within the ſtat. 28 C46. 
3. c. 38. ſ. 31. to preſs together yarn made 
of wool ; and a declaration or information 
on this act need not aver that it was in 
ſuch-a ſtate as might be reduced to, and 
uſed as wool again. And the meaning of 
the 74th ſection of that ſtatute (which 
enaQts that any information upon it fal 
be tried by a jury to be ſummoned our of 
another county than that where the fact 
was committed), is that the trial ſhal! be 
had in another county. And under the 
31ſt ſection, the court, out of which the 
record iſſues, is to give judgment, and 
not the court of %%, Prius, where It 13 
tried. Dyer v. Hunfecorth, 920 


MARRIAGE. 


1. An implied revocation of 2 _ 
a ſubſequent marriage and the birch 0 g 
child, may be rebutted by parol On 
Brady ex dim. Norris v. Cubill. er 

2. But in general marriage and d“ 
birth of a poſthumous child amount te " 
implicd revocation of a will of lands ma 


—— — 


Fa X 4 


Wy "2 


—_ * 


a ; the 
* Since the above determination an act (32 Geo. 3. c. 58.) has paſſed to explain and amend 


ſtat 9 An, and thereby the application is legiſlatively limited to ſix years. 


before 


before marriage. Doe ex dim. Lancaſhire 
7. Lancaſbire. | 871 


MARRIAGE SETTLEMENT. 


1. 4, by his will deviſed lands to B. 
and afterwards upon his marriage con- 
reved them by leaſe and releaſe to truttees 
to other uſes, with the uſual limitations 
in marriage ſettlements. Held that parol 
evidence was not admillible to ſhew that 
4. meant his will to remain in force, un- 
revoked by the ſubſequent conveyance. 
Cuditle ex dim. Hoiford et al. v. Orway. 

891 


2, Where the whole eſtate is conveyed 


away to uſes, though the ultimate rever- 
hon comes back again to the grantor, by 
the ſame inſtroment, it operates as a re- 
yocation of a joint will; therefore where 
A. ſeiſed in fee, by marriage articles, 
zprced to ſettle his eſtates ſo as to ſecure 
bs intended wife's jointure, and the por- 
tions of younger. ehildren, and ſubject 
thereto upon his eldeſt ſon in tail male; 
then he deviſed thoſe eſtates in fee, in 
cle he had no iTue, and ſubject to any 
pointute he might take; and afterwards 
conveyed then by leaſe and releaſe to 
truſtees and their heirs in purſuance of 
the articles, in truſt for himſelf in fee till 
the marriage, and afterwards for the va- 
tous purpoles of the marriage articles, 
an for default of iſſue of the marriage, 
md ſubjeft to a term for ſecuring the 
junture to the ule of himſelf in fee: he 
therwards married and died without iſſue: 
hel! that the deed of ſettlement, whereby 
he departed with the whole eſtate devil- 
ed, operated as a revocation of the will, 
tough he took back a fee by the ſame in- 
krument, and though it was conſidered 
auh the proviſions of the will; and that 
made no difference that with reſpect to 
me of the eftares the conveyance in fee 
ia the truſtees was merely for the purpoſe 
of ercating a term to ſecure his wife's 
Pune, and the ſettlor took back the fee 
Enn falhact to that term. _ Goodtitle ex 
dun. Holford et al. v. Otway, in error. 

$97 


MARSHALSEA. 


1. In the Marſhalſea court the plaint is 
* commencement of the action ard 
5. Honeyspgnd, 39 
. When the defendant removes the 
euie by habeas corpus from an inferior 
Bur, and the plaintiff does not drelare 


A TABLE OF THE PRINCIPAL MATTERS. 959 


until the next term, the defendant is not 

entitled to an impariance, Snutb v. James. 

51 
MISDEMEANOR, 


If a flatute prohibit all perſons from 
doing certain acts, without annexing any 
particular puniſhment, the committing of 
ſuch acts is an offence, and puniſhable as 
a miſdemeanor at common law. The King 


v. James Harris. 4.99 
MISNOMER. 

1. A miſnomer in the bail piece may be 

amended. Anderſen v. Neadb. 27 


2. If the plaintiff ſue the defendant by 
a wrong chriſtian name, and the end- 
az! appear by his right name, the plaintiff 
may declare againft him by ſuch right 
name. Doo v. Butcher. 42 


MONEY. 
In an indictment on the 15 Geo. 2. c. 
28. . 3. it is not neceftary to aver that the 


defendant is 2 common utterer of falſe 
money. Tye King v. Snutb. 529 


MONOPOLIES. 


1. The crown hath not a prerogative 
or power to grant printing of almanacks 
to the company of. ftationers, excluſive of 
any other. Sationers' Company v. Carnane 

: 141 

2. Collufive notes ta an edition of the 
Statutes will not take it out of the King's 
printer's patent. Baſteit v. Cunningham. 


433 

MONTH. 
1. A month's time to plead is a lunar 
month. Tullett v. Linſicld. 90 


2. By the true conſtruction of 20 Geo. 
2. c. 37. f. 2, a therilf is not liable to be 
called upon iv return proceſs unleſs with- 
in fix lunar months after the expiration 
of his office, and the day on which he 
goes our of office is to be reckoned as 
part of the ix months. Tye Ming v. Ad- 
dericy. 410 

3. When the word “ month** is uſed 
in a ftatute, without the addition of“ ca- 
leudar, or any other words to ſhew that 
the legiſlature intended calendar, it is un- 
derſtcod to meen a“ lunar month.“ La- 
con et al. v. Hyper et al. 436 


MORTGAGE, 


The court permitted a mortgagee tg 
| | be 


2 - 


** he : 232 2 a 
— CE Mes Re EY . X * * * 
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be made defendant in an ejectment with 
the mortgagor. Doe v. Cooper. 45 


MUTINY. 


1. In an indictment on 37 Geo. 3. c. 
70. it is ſufficient to charge an endeavour 
to incite, &c. without ſpecifying the 
means employed. The King v. Fuller. 473 

2. Alſo under a charge, that A. en- 
deavoured to incite B. to mutiny, being a 


foldier, knowledge of B's being a ſoldier 


is implied. The word advi/edly, in ſuch 
a caſe, is equivalent to knowingly. Ibid. 
3. And it ſeems that if one endeavour 
compriſe two ſeparate offences, a count in 
an indictment charging that endeavor, 
may contain thoſe two offences, Ibid, 


MUTUAL CREDIT. 


Mutual credit may be conſtituted 
though the parties do not mean particu. 
larly to truſt each other; as if a bill of 
exchange accepted by A. get into the 
hands of B., and B, buy goods of A., there 
is mutual credit between A. and B., 
though A. do not know that the bill is in 
B's hands. Hankey et al. aſſignees of 


. John and Benjamin Vaughan v. Smith et al. 


107 
NAVIGABLE RIVER, 


In an actien upon the caſe againſt a 
corporation for not repairing a creek into 
which the tide of the fea flowed and re- 
flowed (but not ſaying it was a navigable 
river), as from time immemorial they 
had been uſed, it was held on a writ of 
error, that the action was maintainable, 
though no ſpecial damage be ſtated: and 
ſaying © as from time immemorial they 
had been uſed” was held well enough, 
without alleging that they were bound, 
&c. ratione tenure, or other ſpecial cauſe. 
The Mayor of Lynn v. Turner. 143 


NEW TRIAL. 


1. The grounds for granting a trial at 
bar are. great value, probable length, and 
probable difficulties in the trial. But the 
court, as it is a matter of favour, may lay 
the party apply ing under terms. Hal nes 
v. BroTun. 124 

2. A new trial may be granted in an 


information in nature of a quo warrants, 


The King v. Francts. 279 
3. A new trial was refuſed, though the 


chief juſtice reported that the ſtrength 


of evidence was againſt the vercdig. 


Swain v. Hall. 16g 1 
„ 1. No new trial ſhall be granted in; 2 
0 


writ of right, except the verdict be fa. 
grantly wrong, Hen v. Clarks. 976 


NON PROs. 


The plaint in replevin being removed 
by the defendant into this Cour by . fa 
/o. which is filed on the appearance day 
of the return, and a rule to declare being 
given, he may ſign judgment of nun pro 
for want of declaring, without demancing 
| a declaration. James v. Moody, 31 


NONSUIT.- 


1. In this caſe it was held, that the 
rule, requiring a term's notice of pro- 
ceeding, does not extend to a motion for 
Judgment, as in caſe of a nonſait. Dy v, 
Moſes. 1 121 

2. In replevin there can be no judg. 
ment, as in caſe of a nonlvit, for not 
trying the cauſe. Egg/eton v. Smaii. 313 

3. So in this caſe it was held, that there 
can be nojudgment as in cale of a nt 
in replevin. Jones v. Concaunon. Ibid, 

4. Alſo in this caſe it was agree, at 
a defendant in replevin is not entitled to 


move for judgment as in caſe of à nvujuit, fer 
Shertridge v. Hern. Itid, ter 
me 

OFFICES. 1 


* 


1. Where the town-clerk's accounts 
are allowed by the aldermen, or where a 
town=clerk acts miniſterially under the 
aldermen, who are judicial officers, the 
offices are incompatible ; and the appoint- 
ment to the former office is equivalent to 
an amotion from the latter office. 44 
the perſon ſo appointed continue ib cc 
the office of alderman, this Court Wil! gran 
an infermation in the nature of a qu? 
warranto, againft him. The King v. l. 


liam bateman. 230 
2. A motion had been made for an in- 3 
formation, in nature of a quo <uarran's, der 
ag ainſt the defendant, for acting as capital 110 
burgeſs, having been ſteward (a bigber cr 
office, as was alledged) when elected * 
capital burgeſs; which higher office of %. 
| ſteward was ſaid to be incompatible with, * 
and therefore rendered him incapable of | mM 
being elected into, the lower ofhce of 
capital burgeſs; but the information was 
retuſed. Rox v. Trelawney. 243 j 
; Was 
OYER. ſpe 
1. If a defendant, after craving 9” of lam 
2 bond, \ 


edit, 
769 
d ina 
be fla. 
926 


moved 
re, fa, 
de day 
being 
n proj, 
ncing 

31 


it the 
pro- 
I for 
oz v 
121 


dg. 


r net 


313 
there 


nut 1 


lord, 
that 
> tg 
iſult. 


Lid. 


d, 


* 


Abend, do not ſet forth the whole con- 
ton, the plaintiff may ſion judgment as 
for want of a plea, or the Court will quaſh 
the plea, 1/allace v. The Ducheſs of Cum- 
berland. 56 

2. After ger of the condition and mon 
& ſallum pleaded. to debt on bond, on 
which iſſue is joined and notice of trial 
given, the plaint: Tray enter a ſuggeſtion 
on the roll, and athgo breaches, purſuant 
tithe 8. ard 9. WW. 3. G 11. : but it is 
inegulir to deliver ſuch ſecond iſſne 
without a ſummoas and judge's order. 
EHu v. Jackſon. 8 115 

3. The defendant having pleaded let- 
ters parent to a 6 2varranto in formation, 
ad made a profert of them, oyer was re - 


ſuled in another term from thit in Which 


the profert was made, Tye King Ve 
Ane. y. ; 263 
PARLIAMENT. 


.1, If a perſon, having privilege of par- 
lament, be in the King's-bench prifon, a 
declaration may be filed againit him, as 
being in the cuſtody of the marſkal, and 
15 ſummons need be iſſued againſt him. 
fackjen et al. v. Mackreth. 43 

2. Leave was given to withdraw rhe 
general iſſue, and plead a ſpecial plea upon 
terms, aod woiving privilege of pariia- 
ment, Hates efq. v. Wood, elq. and WWitkes 
v. IW:4þ, 83 

3. A waper between two voters, with 
teſpect to the event of an election of a 
member to ſerve in parliament, laid be- 
fore the poll began, is illegal. Allen v. 
ltarn, 780 


PARTNERS. 


1, A debt due to a defendant as a ſur- 
wing partner may be fer. off againſt a 
demand on him in his own right. S per 
tal, afſignees of Lane v. Stidſlone. 108 


2. The like in French v. Andrade, 109 


3. If the borrower of money give a 
bond for the principal and intereſt at 54. 
per cent. and covenant at the ſame time 
3 pay to the lender a certein portion 
the profits of a trade carried on by him 
1 Partnerihip with another perſon, this 

an ulurigus contract, and the obligee 


Anno recover on the 
M. WW, ilſon, _— — bs 


PATENTS. 


4. by indenture (reciti i 
i c ectting that a ſau 
ur ſepending between him and B. re- 
fo ius certain patents, and that the 

7 Ss not be aſſigned without 


v 
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hazard of defeating the ſuit) granted 


abſolutely the ſaid patents, rogether with 


ſome others, ta H. excepting, howerer, 


until the determinatien of the above 


mentioned {ait, ſuch patents as ſhould be 
neceſſary to ſupport 4.'s legal title. I hen 
followed a covenant that A upon the de- 


termination of the ſuit, ſhould aſgn the 


excepted patents to C. and that until ſuch 
aſſignment, A. ſhould ſtand legally poſ- 
ſeſied of the ſame. And it was held, 
that the legal intereſt in the excepred 
patents veſted in C. upon the determi». 
nation of the nit, without athgnmenr. 


Cartwright v. Amatt. 681 
PAYMENT OF MONEY INTO 
COURT. | 


1. If a defendant bring money into 
Court on a plea of tender, the plaintiff 
may take it out, though he reply that the 
tender was not made before action 
brought. Le Grew v. Cooke. 116 

2. The plaintiff in replevin may pay 
the rent into Court for which the detend= 
ant avows. Vernon, widow v. Wynne, bart. 


301 
PENAL ACTION. 


1. On compounding a penal action, the 


k ing's part of the compoſition muſt be 
firſt paid. ond qui tam v. Elis and 
another; JI 

2. In this caſe the queſtion was, 
Whether more than one penalty for non- 
reſidence can be recovered in one year; 


and, if ſo, whether ſeveral counts are ne- 


ceſſary in the declaration? but it was not 


determined. Fletcher v. Dickenſon. ' 318 


_ PENALTIES, 


I. Where an offence created, or made 
penal, by ſtatute, is in its nature ſingle, 
one lingie penalty only can be recovered, 
though ſeveral join in committing it.— 
But if the offence is in its nature ſeveral, 
each offender is ſeparately liable to the 
penalty. Rex v. Clark et al. 438 

2. A perſon who fiſhes in a fiſhery be- 
longing to another, but to which he has a 
claim, for the purp-ſe of giving occaſion 
to an action in order to tiy the right, is 
not liable to a penalty under 5 Ge. 3. c. 
14. Kinnerfiey v. Orfe. 519 


PERJURY. 


Perjury being committed at the booth - 
hall, within the limits of the city of Glau- 
cefter, which is a county in itſelf, on the 
trial of a cauſe before a jury of the * 
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at large; the indictment may be found 
and tried by jurors of the county at large. 
It was alſo held in this cafe, that the king 
cannot, by charter, authoriſe the trial of 
crimes out of the county where they were 
committed. And that a new trial may be 
granted at any time before judgment. 
The King v. Gough. 751 


PILOT. 

1. A prohibition will lie againſt a 
pilot, though a mariner, if he ſue in the 
Admiralty for work within the body of a 
county. R v. Walker. 203 

2. A maſter or owner, not being a re- 


gular pilot, may not pilot his own veſſel 


up the Thames. Kimber qui tam v. 
Blanchard. | 422 
3» The flatute « Geo. 2. c. 20. which 
inflicts a penalty of 20/. on perſons piloting 
ſhips down the Thames, &c. only extends 
to veſſels failing on foreign voyages, and 


not to thoſe which, having performed 


their voyages, are ſteered from one whar® 
to another on the river, for the purpoſe 
of unloading their cargoes, The King v. 
A. Lambe. ne 423 

4. So in this caſe it was helg that it is 
onlyneceffarytohave a regular pilot (under 
5 Geo. 2. c. 20.) where a veſſel is failing 


on the Thames in the courſe of her naviga- 


tion; and having finiſhed her voyage, any 

other perſon may remove her from one 

part of the river to another. The King 

v. Neale. 6 424 
PLATE. 


The ſtatute 28 Ed. 1. c. 20. which pro- 
hibits the making filver plate under the 
ſtandard alloy, is not repealed by any of 


the ſablequene ſtatutes againſt the fame 


offence: they only add accumulative pe- 
naltics. Ke v. Jackſon. | $23 


PLAYS. 
_ Tumbling is not an entertainment of 


the ſtage within the meaning of the ſtat, 


The King v. B. Handy, 


10 Geo. 3. c. 28. 
5 476 


PLEADING. 
1. The phca of ht ad dem cannot be 
entered in the general iſfue book; but if 
the defendant, who is entitled to an im- 


- parlance, do enter it there before the 


Plaintiffs entitled to a plea, it operates as 
a waiver of the imparlance, and enables 


the plaintiff to ſign judgment as for want 


of a plea, Lockbart et al. v. Mackreth, «5 

2. By the practice of the Court, when 
a day is fixed for pleading, &c, that day 
is conſidered as continuing till the office 
opens next morning, and that you are re- 


\ Regem, in error. 


gular if you comply with the rule befure if 
that time. Oxley v. Bridge, 33 b 
3. But in this caſe it was held, that an i 
a rule to plead, &c. in four davs, if the n 
defendant delay till the morning of the f 
fifth day, the plaintiff may ſign judgment, | 
Haſelar v. Anſell. la. 
4. And it is now ſettled, that on a t 
rule to plead, reply, &c. in four days, if ( 
the party on whom the rule is made de- &@ 
lay complying with it till the moining if 7 
the fifth day, the adverſe party may te- p 
fuſe to receive it, and fign judgment. c 
Thompſon v. Ryall. 66 
5. Two parts of a plea of ſet- off are as 0 
two counts in a declaration; and if one t 
part be good, a general demurrer to the t 
whole is bad, Dow/land v. Thonyj/on 8 
et al. 109 * 
6. In quare impedit, the plaintiff har. d 
ing ſtared his title in the declaration, the { 
defendant pleads his own title in bar, in i 
deducing wich, ſeveral incidenial points h 
are allo Hated : the plaintiff in the fe. f 
plication ſets forth eſſential mater, i 
which, if true, would fully avoid the a 
defendant's title, but docs it by way cf N 
inducement to a traverſe to one of thois h 
incidental points, with which traverſe the Ir 
replication concludes ; the deterdant in 4 
the rejoinder takes no notice of the nt. k 
verſe in the replication, but /raver/cs (ut ; 
matter of inducement which precedes i:: In 
held that this rcjoinder is good, and ma l 
well ai y the travey/e in the replica. if 
tion, that traverſe being an inm¹Eu c 
one. Thrale, Cotuſer, and Laurence, exe: if 
cutors and truſtees of Cach Lomax, q. 0 
v. The Biſhop of London, Francs Hm 
Baker, clerk, and Edivard Barker, * 
| 11 
7. In pleading a right in co-parcen-'3 t 
to preſent to an advowion by turns, Nt 4 t 
good to ſtate that fuch right arole becau' tc 
they did not agree to preient., Bi 
S. A defendant in au information, in v 
nature of a guy vr an,t0is at Hbertj I ir 
plead ſeveral pleas under ſtat. 32 ces. R 
c. 58. although he do not Pieac En Tix ; 
of them) that Natute of Iimitations. n te 
King v. Antriage. 1 1 
9. One information only may, by 51 5 0 
the Court, be exhibited under oy By L 
ſtatute 19 Geo. 2. 0. vo . 5 wh f 
different perſons, and againſt ie i ; 
perſons, for uſurping differen. franc " * 
and there is no ncceſſity to ſtat? * : 
leave upon the record. 777015 Ef oY. F 


10. After a defendant in 4 35 *. 6 
— 2 > 1 — 
ranto information has appeared, ! 5 ki 
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ſecutor muſt give two four-day rules to 
plead, and after the expiration of the laſt 
muſt alſo move in term time for a pe- 
remptory rule to plead, other wife the de- 
fendant has until the next terin to plrad. 
The K ng v. Ginever, 268 

11. A charter of I/ 3. granted to the 
town of Liverpaol, dire tts that the common- 
gung. men ſhall be elected in ſuch manner 
gi was uſed before a fermer carter of Car, 
2. held that a defendant muſt in his 
plea ſhew the preciſe uſage before ſuch 
charter. The King v. Birch. 469 

12. To a ge warranto information, the 
defendant derived a title in his plea to 
the office of a burgeſs under a cuſtom for 
the common- council to admit, ad /b/14m, 
any perſon of the age of twenty-one, 
whom they choſe : the proſecutor, after 
denying that cuſtom, replied that no per- 
ſon was entitled to be admitted but in 
right of ſervitude, and that the defendant. 
had not ſerved a ſeven years' apptentice- 


ſhip; rejoinder Rating the ſpecial circum-. 


ſinces under which he had ſerved. On 
a demurrer to this rejoinder, becauſe it 


was a departure from the plea, the · Court 


hell the replication itſelf to be bad, as 
immaterial to the title in the plea, and 
give judgment for the defeadant. The 


| King v. Knight. 271 


tz. The condition of a replevin bond 
is not ſatisfied by a proſecution of the 
ſuit in the county-courr, but the plaint 
it removed by re. fa 40. into a ſuperior 
court, muſt be proſecuted there with ef- 
left, and a return made if adjudged there. 
Gil V. Holbrook. 293 

14. A defendant in replevin, who 
diſtrains as bailiff for another, is entitled 
to an aſſigament of the replevin bond, if 


the plaintiff in replevin do not appear in 


the county court, and proſecute according 
to the condition. Dias v. Freeman. 293 
15. In replevin the vill and place 


Were the cattle are taken mult be laid 


in the declaration, otherwiſe a demurrer 
will lie. Walton v. Kerſop. 294 

16. A plea in bar of an avowry for 
taking cattle damage feaſant, that the 
cattle eſcaped from a public hig hꝛuay into the 
locus in quo, through the dt feqt of fences, 
muſt thew that they were paſſing on the 
ughway when they eſcaped; it is not 


lefficient to Rate, that being in the high- 


way they eſcaped. Dovaſton v. Payne. 295 

17. Toanavowy for rent, the tenant may 
Piead parent of a ground rent to the 
original landlord. Sapsford v. Fletcher. 300 
. 18. In replevin for taking the plain- 
u's goods and chattels, to wit, a lime- 


_ 


kiln ; avowry for rent plea in bar, that 
the lime-kiln was affixed to the freehold. 
Niblet v. Smith, 302 

19. The plcade injuria ſua propriaabſyue 


bali cauſa to a cognizance for rent in ar- 


rear, is bad upon ſpecial demurter. Jones 
v. Kitchen, | Ibid. 

20. If to an avowry for rent for an 
en] yment of land under a parol demiſe, 
it be pleaded in bar that the defendapt i! 
bavut in tenementis, it will be bad. Sylli= 
Van v. Stradling, 3 

21. In replevm upon a diſtreſs for rent, 
a plea in bar, that the defendant pulled 
down a ſummer-houſe, whereby the plain- 
tiff was deprived of the uſe thereof, with- 
out laying that he was expelled or put out 
of he ſame, is inſufficient ; being a mere 
treſpaſs, but no evidtion.” Hunt v. Cope. 309 

22, In replevin, if the ayowry be, that 
the defendants were owners and occupiers 
of certain meſſuages, and they preſcribe 
for common in the /ocus in quo, and ayow 
damage feaſant, this is a bad preſcription, 
Engiifb v. Burnell & Ingham. 308 

23. The defendant Foffer avowed, and 
the others, as his ſervants, made cogni- 
zaiice of the taking the cattle in the ſaid 
place in which, &c, and juſtly, &c. and 
held weil. Mattravers v. Fofſet and others. 


309 

24. To debt on bond the Court will 
permit the defendant to plead 2 eff fac 
rm and ufury. Lechmere v. Rice. 722 
25. In an action on a bill of exchange, 

if there is a plea of an uſurious agree- 


ment, and that the hill was given in con- 


lequence of ſuch agreement, the plaintiff 
may traverſe the corrupt agreement, and 


conclude with a verification. Smith et al. 


v. Dovers, Did. 
POUNDAGE. 

1. The crown is not bound by ſtat. 
29 Elin. c. 4. concerning ſneriff's pound- 
age. Late v. Turner and Harley. 419 

2. If a ſheriff levy under a ff. fa. he is 
entitled ro poundage, though the parties 
compromiſe before he ſells any of the 


goods. Alcbin v. Wells. 420 
PRACTICE. 
Afidvits to bold io bail - MY 
Amendment - - 6 
Arr e/t — - - 9 
Arreſt of judgment © 83 10 
Anachment - * - 10 
Attorney - - - 11 
Boi, common — - 13 
Bu! mm error — - 14 
Bail, ſorcial 3 16 
Bill of harticutlar; — - 27 
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ent fromthe rolls — Re 
Commencement of ſuit - 17 
Cie, pound. * i = - 3 1 
A1 - = - 32 
Counſel not read, - - 33 
Dedwratin — — 33 
Doclaration by the bye . 3 
Dc onmuance - - 44 
D:/t * - - 45 
Kr-etment - - 45 
Error ; — - - 48 
Execution - - - 48 
Fabeas corps - — 50 
1 Yeo warty — - 5 1 
Jule ment — — 54 
Fury ſpretail — - 6 3 
Muaundanus - - 63 
Non pros. - — 63 
Ny ft - - 65 
Oyer - - ”0* 
P per - - 7 
Payment of money into court «= 71 
Pleading - - - 89 
P Yr of 55 - - 8 7 
Recordar! ſacias loquelam 93 
Seire facas - - 93 
Set off - . 94 
Striving proceedings - 110 
Sund peu — — 110 
S. ggeſtion on the record - 114 
Tender 8 . 116 
Term's notice 119 
Toll - - 121 
Trial - 3 122 
Venire ſucias de nov - = 
Ferditt - - * 133 
Warrant of attorney - 134 
Writ of inquiry 8 — 130 
HC alfſy Ficading, Nu. 10. 
PREROGATIVE, 
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The crown hath not a preregative or 
power to grant printing of almanacks to 
the company of fationers, excluſive of any 
other, Stationers* Company v. Carnan. 


| 141 
PRESCRIPTION, 


r. An ancient grant, without date, docs 
not neceſſarily deſtroy a prefcriptive right; 
for it may be either prior to time of me- 


mory, or in confirmation of ſuch preſcrip- 


tive right, which is mater to be left to a 
jury. Addington v. Clode et al. 142 

2. In an action uppen the caſe againſt a 
corporation, for not repairing a creek in- 
to which the tide of che ſea flowed and re- 
flowed (but not ſaying it was a navigable 
river), as from time immemorial they 
had been uſed, it was held, on a writ of 


þ 


ö 


# 


error, that the action was muintainable, 
though no ſpecial damage be ſtared , ang 
ſaying, as from time immem ca they 
© had been uſed,” was held well en uh, 
without alleging thar they were d wd, 
&c. ratione tenure, or other ſpecial cauſe, 
The Mayor of Lynn v. Turner, 143 

3. In replev ny if the avowry be. thar 
the defendents were owners 4nd ou; iets 
of certain meſſuages, and they pretciibe 
for common in the /ocus 2n quo, and avow 
damage feaſont, this is a bad prefcriprion, 
Eng liſb v. Burnell & Ingham. oi 

4. Whether cuſtomary tenants cap pre- 
ſcribe in non dleti mand, and how, + 
phenion gent. v. Hill. 562 

5. A preſcription for toll throuyh the 
ſtreets of a town in confideration of res 
pairing divers ſtreets there, was held u 
becauſe it did not ſay he repaired all rhe 
ſircers there, and the plaintiff wis hi be 
paſſing with his waggon through a ftrcet 
which he did not repair, for any thing 
that appeared to the contrary. Freerian v. 


- Waigham and Key. £90 


6. But a preſcription as lord cf the 
manor for toll of all goods landed uta 
the manor, in conſideration of repairing 2 
wharf within the manor, not confinivy 1! 
to the wharf, has been held good, C207 
v. Smith, <q2 

7. If a perſon claiming a toll for pal 
ing over an highway, can thew that tie 
liberty of paſſing over the ſoil, and the 
taking of toll for ſuch paſſave, are both 
immemorial, and that the foil and the tus 
were before the time of legal memory in 
the ſame hands, though ſevercd ſince, It 
ſhall be preſumed that the for] was origte 
nally granted to the public in coohderi- 
tion of the tolls; and ſuch original grant 
is a good conſideration to ſupport the de. 
mand. Lord Pelham v. Picler gi. 595 


PRESSING. 


1. The power of IM RESSIN Gu. 
/ea-faring men, and perions w hoſe wu 
tions and callings are to work in ve. and 
boats upon rivers, is founded upon 7mm” 
morial uſage : But there may be a legal 
right of exempiion upon the fare frune- 
'aiion, . Rex v. J. Tubls. 469 

2, It 8 not decided whether a landed 


eſtate will exempt/a mar iner from being 


preſſed, Richard Goo's Cale. 45 
3. A ſca-faring may i-rviug the _ 

of headborough, is not thereby . 

from being im preſſed. Ex parte J. 3 


4 7, 3. c. 18. . 15 
4. The ſtat. 6 & 7 N. 3. 0 which 


by 
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which allows to the maſter of every ſhip, 


enzaged in the coal-trade, two ſeamen . 
free from impreſſing, was ſurpoſed to be 


ſtill in force. Ex parte Dr ydon. 458 

. Bur in this cafe it was decided that 
the ſtat 6 & 7 I. 3. c. 18.1. 19 allow- 
ing the maſter of a collier to nominate two 
feamen free from being impreſſed, is no 
ynger in force. Ex parte Witham Galli 
alas Gallery. | 459 

PRESUMPTION. 

1. A grant or charter from the crown, 
which ought to be marter of record, may, 
under circumftances, be pre lumed, though 
unhin time of legal memory. And in 
tui, caſe the preſumption being founded 
on a polſetſion of 3 30 years, was adjudged 
by the Court a ſefficient ground. The 
Mayor of King/ton-upon- Hull v. Horner, 


: 144 
2. Mere length of time, ſhort of the 


per od fixed by the ſtar, of limitations, 


and unaccompanied with any circum- 
bances, is not of itſelf a ſufficient ground 
to piclume a relcale or extinguiſhmenr of 
2 quit- rent. Eldridgr v. Kt. 150 

3- But 36 Fears ſole and uninterrupted 
polieſſion by one tenunt in common, with - 
out any account to or demand made, or 
cam ſet up by his companion, was held 
a1\thct.nt ground for a jury to prefume 
an actual ouſter of the co-tenant. Doe 
v. P: offer. | 151 

4, In the caſe of a plain truſt, where 
the irultces were directed to convey to a 
Gvilee on his attaining 21, the jury may 
de directed to preſume a conveyance at 
ay time aftcrwards, though confiverably 
els than twenty years. England ex dim. 
H v. Slade. 679 


PRISON. 


1 The clerk of the papers within 
ta King's-bench priſon muſt reſide 
wühin the petſon; for it is incident to 
every public office that the party ſhould 
Xin a ituation to diſcharge the duties 
it; alto he cannot act by deputy. In 
ne matter of Bryant, 153 
* And the Court are empowered by 
as *7 %. 2. c. 17. to remove a perſon 
zum the offices of clerk of the papers 
Clerk of the day-rules in the King's. 
bench Pilion, on account of his non-re- 
dence within the prilon, In the matter 
# Bryunt. \ ; | 16d, 
N Fg the appointment of a new mar- 
Wah die prifpners who had given ſecurity 


« 


tion. 


965 


to the late mar wal, applied by petition 


for the directions of the Court with re» 


g-rd ro their giving freſh ſecurity. Per 
Curiam: Le: the petitioners be at liberty 


to give a new ſecurity to the preſent 


marſhal. Fx parte Priſoners in the cuftydy 
of the Mairfbal. _— 

4. Tne Court of C. B. will not refer a 
matter which concerns n «fhcer of the 
court, to ihe prothonotary for exam na- 
Johuſan v Smith. Id. 
s. The houſe of correction for the 
county of Middeſex adapted to the ſepa- 


rate reception of felons purſuant to 


22 Ceo. 3, :. 64 and other acts, is a legal 
priton fur the ſafe cuſtody of perſon un- 
d:r a charge of high-treaſon. Ex parte 
Thomas Evans. 153 


PRISONERS. 


1. An attorney when in priſon may 
ſue by attachment of privi'ege for a deht 
due to himſelf, norwithftanding the ſtat. 
12 Geo, 2. c. 13. 1. 9. Kaye v. Denew. 

CES 155 

2. A declaration may be delivered 
againſt a priſoner iu the vacation. Heron 
et al. v. Edævards. 157 

3. A ueclaration muſt be ſerved on a 
priſoner, or left with the rurnkey, though 
he has appeared by attorney. Claver v. 
IVatts. Lid. 

4. While a treaty ſubſiſts between the 
plaintiff and the defendant wha is a pri- 
ſoner, the plaintiff is not obliged to de- 
clarc againſt him within two terms ace 
cording to the rules of the court. Waiter 
Et ai. v. Scart, 158 
5. In C. B. the defendant is not ſu- 
per{cdcable, till the end of the term after 
that in which the proceſs is returuable 
(not after that in which the arreſt is 
made). Ih:4, 

6. A plaintiff need not declare againſt 
a p:iſoner until the end of the term next 
after the return of the writ, Richardſon 
V. Richardſon. J id. 

7. And a priſoner in cuſtody of the 
ſheriff ſhall be diſcharged on common 
bail, for vant of declaring in due time; in 
like m-nner as if ne were in the cuſtody 
of the marihal. Prull-n v. White, Ibid. 

8. A priſoner in cuſtody on meſne pro- 
ceſs, is fuperfedeable, unlets a copy of 


the declaration be delivered before the 


end of the term after the procels is re, 
turnable. Blythe v. Harriſon, * 159 

9. A dcfendant who ſutrenders himſelf 
in diſcharge of his bail, ſhall be diſ- 
charged tor want of being charged in 
3% cuſtody 


Wer 7 
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cuſtody within two terms. Ruſſel v. 
Stewart. | 162 


to. If a declaration be delivered againſt 


a priſoner, as ſuch, after he has obtained 
a ſuperſedeas, it is irregular; but he can- 
not take advantage of the irregularity, un- 


leſs he apply to the Court in due time. 
Gebegan v. Harper, Thid. 

11. The rule, that a priſoner who is 
once ſuperledeable always continues fo, 
only holds ſo long as he remains in the 
ſame cuſtody, and under the {ame proceſs; 
ſo chat, if a priſoner on meſne proceſs were 
ſuperſedeable for any irreyularity, he car- 


not take advantage of that after he is 


charged in exegution, if he had any op- 
33 of applying on that ground be- 

ore he was charged in execution. Roe v. 
Cbriflficld. 163 


12. No demand of a plea is neceſſary 


when the defendant is in cuſtody of a 


ſhe' F; nor is it neceſſary in caſes where 
the plaintiff ſues the defendant in the 
cuſtody of a ſheriff, and the defendant, 
without notice to the plaintiff, procures 
him'elf to be removed to a different cuſ- 
tody. Wilkinſon v Broten. 264 
13 If a defendant be ſuperſcdeable for 
want of judgment being entered vp in 
time, but not actually diſcharged. he can- 
not be detained in an action on the judg- 
ment, Pierſon v. Goodwin. 165. 
14. When a priſoner pleads, he muſt 
give the plaintiff notice of his plea, and, 
if a plaintiff do not proceed to trial or 
Judgment within three terms againſt the 
defendant, as priſoner, the latter is not 
entitled to be diſcharged until the expira- 
tion of the third term. Thomas v. Pritche 
ard, | ; I bid. 
5. But a defendant (a priſoner) need 
only give the plaintiff notice of his having 
filed a plea, when he pleads at an earlier 
time than, by the rules of the Court, he 
is compellable to plead. Ry/bolm v. Chap- 
man. | 8 166 
16. Where a priſoner files a plea as of 
2 term prior to that wherein regularly he 
is called upon to plead, he muſt give no- 
tice to the plaintiff of ſuch plea pleaded, 
otherwiſe the plaintiff may ſign judgment 
as for want of a plea. Parkinſon v. 


Thompfon. | Ihid. 


17. A priſoner, after judgment againſt 


him, may, notwithſtanding the allowance 
of a writ of error, be charged in exécu— 
tion; for, if the defendant be not charged 
in execution, he might be ſuperſedeable, 
and the plaintiff, therefore, is only doing 
that which, for his own ſccurity, he is 


abliged to do. Fiſher v. A7*Nomara, 167 | 


| 


r 


in order to indemnify bail, was! 
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18. And if, after judgment, the de. 
fendant is ſuperſeded for want of being 
charged in execution, and then debt is 
brought on that judgment, and judgment 
recovered thereon, the defendant may de 
taken in execution on ſuch ſecond ju1z- 
ment. [/nay v. Derbi n. 167 

19. But a plaintiff may ſhew for cauſe 
againſt a ſuperſedeas iſſuing, that the de. 
fendant has ſued out a writ of error be- 
fore the end of the two terms limited by 
the practice of the Court. Gare v. 
Mantel. 7 bid, 

20, Final judgment being obta ved 
againſt a priſoner in Michaelmas term 
laſt, the plaintiffs being then ba3kruprs, 
it was held that the aſſignees could not 
charge him in execution in Hilary term 
laſt. bzing prevented by the defendan's's 
plea to their /cire facias. Biblins etal. v. 
Mantell. * 168 

21. When a defendant furrenders in 
diſcharge of his bail in the vacation, after 
verdict againſt him, the plaint'f mu? 
charge him in execution within ihe two 
following terms. Smith v. Jil. Thi, 

22. But the Court will nor diſcharge 
a priſoner out of execution, becauſe there 
is no judgment apainſt him docketed and 
entered on the rolls. Pariente v. Cafe 

| 179 

23. If a committitur is not entered on 
the record within two terms, the priloner 
is entitled to his diſcharge. Foiters! v. 
Phily. L 

24. The plaintiff muſt give notice af 
his having abandoned a former commit- 
titur, which is erroneous, before he en- 
ters a ſecond, rectifying the miffoke, 
Tipping v. Ryan. 85 lh. 

25. A defendant lodging within the 


rules of the Fleet, at the houſe of the gf. 


ficer who arreſted him, and who was '115 


ſ-curity to the warden, was held to be fo | 


far a priſoner, that he cannot execute 3 
warrant of attorney to confels 3 judgment 
without the preſence of one who 5 8. 
his own attorney. Waraker v. Ge 

26. The nece ſſity of an attoroey 173 
defendant being p: eſent at the exec 
of a warrant of attorney 15 limited to 
caſes where the defendant is in cuſtody at 
the ſame plaintiſt's fur, and does pot 2 
tend to warrants of atorne), to mn 
judgments in other actions. Elen © 
al. v. Wade, 8 1 

27. In this caſe, a judgment con wo 
et ahde, 
the warrant of attorney being ee 
and no attorney for the defendant \ 58 


24 
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t in cuſtody) being preſent. Rite v. 


Alchacock, 170 

28. On a rule to ſhew cauſe why judg- 
ment of execution ſhould not be ſer aſide 
with coſts, on the ground that the war- 
unt of attorney was given by the defend- 
ant, whilſt in cuſtody, the affidavit ſtated, 


mat the defendant was the more induced 


to en and execute the bond and warrant 
of attorney, becauſe he had before been 
ioformed, that if he did execute it under 
an arreſt, and without his attorney being 
preſent, it would be void. Gillman v. Hill. 
| Ibid. 

29. A warrant of attorney to confels a 
judgment, by one jn cuſtody under an 
execution, is good, though no attorney be 
preſent on his bebalf at the time of its 


being executed. Fell v. Rilev. 171 
30. The like point. Crompion v. Stzward, 
Jed. 


31. And a warant of attorney to con- 
fs judgment, executed by a priſoner in 
cuſtody on criminal proceſs, is good, 
tough he have no attorney preſent, Charl- 
lun v. Fletcher. 172 

32. A bond and warrant of attorney to 
confeſs judgment, given by a bankrupt 
iter his bankruptcy, in order to obtain 
hi» liberty, is not barred by his certificate, 
athough the original debt was contracted 
before; Birch v. Charland. 161d. 

33- Interlocutory judgment being ſfign- 
ed againſt a priſoner in cuſtody of the 
marſhal, the plaimiff's attorney took a 
&©znmit from him for 2col. with a de- 
fealance on paying 49). (the real debt) 
and the coſts; bt no attorney was pre- 
len on the part of the defendant : and 
though this caſe was not ſtrictly within 
the rule of the 15 Car. 2, which only 
mentions priſoners in the cuſtody of the 
heriff's officers, yet the Court interfered 
for the relief of a priſoner. Parkinſon v. 
Cares. bill. 

34. And when a defendant in cuſtody 


executes a warrant of attorney to confeſs _ 


ajudyment, it is not ſufficient, if it be in 
the preſence of the plaintiff's attorney 
only, though the defendant conſent to his 
acting as his attorney allo, Hutſon v. Hil- 


] | 173 
33 Butif a defendant in cuſtody being 
about to execute a warrant of attorney to 
conſeſe judgment, is informed that it 
muſt be done in the preſence of an at- 
torney on his part and he therevpon pro- 
duces a perſon Laken in wheſe preſence 
be executes thEwarrant of attorney ; the 
ourt will not ſet aſide the proceedings. 
Feyes, one Sc. v. Booth, EW ſoid. 


36. The ſtat. 32 Geo, 2. c. 28, reſpect- 
ing the impriſonment of the perſons of 
debtors, is to be conſtrued favourably. 
Morley v. Vaughan. | 174 
37. A fugitive ſurrendering himſelf to 
the Fleet, under the inſolvent act, 12 Geo. 
3. c. 23. was held nat to be a priſoner in 
cuſtody of the warden, nor liable to be 
charged with a declaration. Smith v. Eyles. 
175 
38. So, in this caſe, it was held that a 
5 05 not in actual cuſtody, but only in a 
ock- up houſe, was not ſuch a priſoner as 
to he entitled to his diſcharge under the 
inſolvent debtors act, 1 Geo. 3. c. 17. 
Peter Gander's caſe. | 176 
39. A defendant in cuſtody is ſuper- 
ſedcable, if final judgment is not ſigned 
within three terins incluſive after decla- 
ration is delivered, Kn:ght v. Parker and 
Humpbry. 3 
40. The declaration need not be de- 
livered to the defendant perſonally, or to 
the gaoler, unleſs where the defendant is 
in cuſtody at the ſuit of the ſame plain- 
tiff, for the ſame cauſe of action. Roberto 
fon.v. Doing dus. 40 
41. Alto ſervice of a latitat at eight 
o'clock in the evening of that day, when 
it is returnable, is good, though the de- 
claration be left in the office in the courſe 
of the ſame dav. loud. 
442. If a priſoner be removed from the 
King's-bench priſon to the Fleet before 
declaration delivered, the plaintiff has his 
election either to retain the cauſe in B. R. 
and bring it back by habeas corpus for the 
purpoſe of declaring againſt the defend- 
ant, or to declare againlt him in the Fleet, 
Sher/on et al, v. Hughes, Ibid, 
43. Alſo if the defendant do not ſign 
judgment of n pros, for want of a decla- 
ration within two terms, the plaintiff may 
file a declaration within the year. Penny 
v. Hiro. 41 
44. Where a priſoner in execution is 
diſcharged by the conſent of his creditor, 
upon giving a freth ſecurity to ſatisfy the 
judgment, and that ſecurity 15 afterwards 
defcared, op account of a mere informality, 
the judgment is fatisficd, and cannot be 
ſet off againſt a demand of the priſoner. 
TJaqres v, Withy, : 101 
45. In this cafe the Court fet aſide an 
inquiſition, taken on a writ of inquiry, 
becauſe ſome of the jury were debtors in 
priſon, and taken out of cuſtody for the 
purpoſe of attending, Suν, Zn v. Headle. 
137 
46. A gaoler is bound to receive a 
priſoner tendered to him after the return 
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day of the wrir, on which he 15 arreſted. 
Brandling v. Kent. 401 


— a 


1. A captain of marines, who happens 
to be on board a man of war when ſhe 
takes a prize, but docs not belong to her 
complement, ſhares only as a paſſenger. 
Wemys v. Linzee. 176 

2. If a prize is taken by two or more 
Pprivatcers, they are to ſhare proportion- 
ably accorcing to the number of men of 
which their reſpective crews conſiſt, Ro- 

erts et al. v. Hartley, | 177 

3. During the late war, a flag-officer 
on a certain ſtation gave orders to a ſhip 
under his command to ſail on a cruiſe 
after the orders were given, but before a 
prize was taken, he accepted another com- 
mand; but no other flag-ofſicer was ap- 
pointed to ſucceed him on his former 
Nation ; held that ke was not entitled to 
cne-eighth of a prize taken by the thip 
which ſailed in conſequence of his orders, 
under the proclamation for the diſtribu. 
tion of prizes. Jobnffonc, execittor of Job u- 
flone, v. Marg ton. 178 

4. The captain of a ſhip actually on 
board at the time of a capture, is entitled 
to prize-money, though under arreſt at 
the time, and though another officer has 
been ſent on board to command the ſhip. 
The Hon. S. H. Laney, wiminiftrator de 
Donis non FI, Hon. Capt, J. Lumiey, v. 
E. Sulicn. | 187 
S. C. by virtue of an order from B. to 
receive all prize- money due to him, ob- 
tains three out of four inſtalments due 
from A. to h. on that account; theſe pay- 
ments are afterwards queſtioned by B. 
who brings his action againſt JN. for the 
whole ſum, ard at the ſame time C. de- 
mands the ſouth inftalment : an applica- 
tion to the Court by A. to ſtay proceed- 
gs in the action againſt him by B. on 
his paying the fourth inſtalment to ſuch 
perſon as they ſhould appoint, was re- 


fuſed. Macdonald v. Pajiry. 184 


6. And every inftcumcnt, by which a 
ſcaman or marine conveys his prize- money 
or wages in the hands of the public of- 
ficers, muſt be in the form preſcribed by 
the 26 C. 3. c. 63. and the other ſtatutes 
to Which it refers, Ie v. Harizel.. 

: 156 


PROCEDENDO. 
Tf after a proced?zdo to carry back a 


canile to an inferior court, the plaintiff | 


4 


recover, and then ſve out a ſire facial 
againſt the bail below, and they remove 
the proceedings againſt them into B R. 
by habeas corpus, this Court will award x 
procedendo in the ſuit againſt the bail, 
D:xon v. Heflop & Giiptn, 94 


PROCESS. 


If by abuſe of the proceſs of one of 
the courts at WWeftminſler a theriff's off. 
cer extort a promiſſory note from a ſuitor, 
and then declare upon that note in an- 
other of the courts at W:ffmiyſtr, the 
latter court cannot interfere ſummarily 
to puniſh the officer under 32 Gro, 2. c. 
28. 1. 11, Ex parte Evan Evans, 40b 


PROHIBITION, 


1. The court of Common Pl: ns his uo 
power to iſſue an or ginal writ of provi 
b/1i9n, to reſtrain a biſhop from commit- 
ring waſte in the poſſeſſions of his fee ; at 
leaſt, at the ſuit of an unintereſtied per. 
ſon, Fefferſon v. The Bijhop of Durban tt 
al. : 153 

2. A prohibition was iſſued in this cale, 
to the biſhop of Chicheſter, who cl-im:d 
a right to preſent by lapſe, under pre- 


'tence of his viſitatorial authority to the 


office of a canon-reſidentiary of his 
church, it being a freehold office, and the 
right of election thereto in the dean and 
chapter, But whether, in caſe the dran 
and chapter neglect or refuſe toappout a 
canon- reſidentiary in proper time, the 
biſhop by virtve of his genera! visitor z 
power, may appoint p10 1emipore, til ſuch 
election be had, was not decided, Tee 
Bifbop of Chicbefler v. Harward and Web- 
ber, 201 

3. In this caſe a prohibition was grant- 
ed, 10 ſtay a ſuit in the ſpiritual court, tor 
bresking open a cheſt in the church, and 
taking away the title deeds to the acvoW- 
ſon cut of it. Gardner v. Parker, 03 

4. It was moved for a prohibimoy te 
the confiltury court of Yerk, on 4 lug 
geſtion, that in a {uit {or tithes, 4 Nas 
had been pleaded, But it not appeariNes 
that the plaintiff had proceeded hnce this 
plea, the Court doubred, whether 3 Pre, 
hibition would lie. Bot granted à de 
to ſkew cauſe. Grabam v. Polli. Ibid, 

5. A prohibition will lie againſt a pilot, 
though a mariner, if he ſue in the m_ 
ralty, for work within the body 5 
county. Roj5 v. Halter. = 

6. Prohibition lies to the ſpiritual cour 
to ſlay proccedings, for calling 3 w__ 
whocin London, Brand v. Rove w =. 


” = > oY 


„ But to ſupport a prohibition to the 
eonfiltory. court of London, for calling 
ere in London, there mult be an affi- 
davit of the cuſtom, and that the word 
was ſpoken there. Theyer v. Eaſtæuick. 

204 

3. A prohibition ſhall go to the ad- 
miralty- court, in a ſuit there for ſeaman's 
wages, if the agreement be ſpecial or un- 
der ſcal. He, eſq. v. , Lill. 

9. So alſo a prohibition ſhall go, if an 
epbaritor (ve in the ſpiritual court for his 
fees. Pearſon v. Campion. 206 

10. The ſpiritual court hath not juril- 
diction to decide on an adminiſtrative in- 
rentory. ch/ide v. Ovington. 

11. A prohibition does not lie after ſen- 
tence, unleſs the want of juriſdiction ap- 
pear on the face of the proceedings. 
Blacuere v. Hawkins. IAA. 

12. $0 in this caſe, a prohibition was 
denied, where the matter of ſuggeſtion 
was dehors the proceedings; becauſe it 
was got verified by affidavit. Caton v. 


Burton. 208 


23. So in this caſe, it was held that 
after ſentence, a prohibition ſhall not go, 
unleſs a want of juriſdiction below ap- 
pears upon the face of the proceedings. 
buzzin v. Bennett. Ibid. 

14. So in this caſe a prohibition was 
denied, after ſentence, where the defend- 
at bciow had ſet up ſeveral cuſtoms re- 
ſoecting tithes, but had ſubmitted to trial. 
Fal v. Hutchins, 210 

15. And where the ſubject of a ſuit in 
in inferior court is within the juriſdiction 
of that court; though in the proceedings, 
a matter be ſtated which is out of its ju- 
niciftion, yet unleſs it is going on to try 
lich matter, a prohibition will not lie. 
Ditens, clerk, v. Ros ſon. 212 


QUAKERS, 


The affirmation of a quaker cannot be 
dead in ſupport of a criminal charge. Rex 
i. Gardner. | 212 


QUARE IMPEDIT. 


1. In quare impedit, the plaintiff having 
fared his title in the declaration, the de- 
fendant picaus his own title in bar, io de- 
eng which, ſeveral incidental points are 
aly ſtated: be plaintiff in the replication 
lets forth eſſential matter, which, if true, 
would fully avoid the defendant's title, but 
ces it by way of inducement to a traverſe 
of one of thoſe incidental points, with 
®h'ch traverſe the republication con- 
cudes; the defendant in the rejoinder 


Ibid. 
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tak es no notice of the traverſe im the re- 


plication, but traverſes the matter of in- 
ducement which precedes it : held thar 
this rejoinder is good, and may well pals 
by the traverſe in the replication, that 
traverſe being an immaterial one. In 
pleading a right in co-partners to preſent 
to an advowſon by turns, it is good te 


ſtate that ſuch right arole becauſe they 


did not agree to preſent, Thrale, Cowper, 
and Lawrence, executors, and truflees of 
Caleb Lomax, eſq. v. the Biſhop of London, 
Francis Henry Baker, clerk, and Edward 
Barker, cg. | 213 
2. But though the defendant have 
judgment on demurrer in guare rmpedit, 
he is not entitled ra, coſts. Thrale et al. 
v. the Biſhop of London et al. 221 
3. A deviſe to 4. of * the next turn 
or preſentation of the church of B. after 
the death of the preſent poſſeſſor; and 
after the death of A. the ſaid living to 
« revert to the teſtator's heir*'—is a de- 


viſe of the next turn of preſenting ab- 


ſolutely, and not merely of getting him- 
ſelf preſented. Larzv v. the Bifbop of Lin- 
coin. 222 

4. Examination on interrogatorics to 
diſcover a popiſh truſt of advowſon. The 
Ear! of Stafford v. The Bifbop of Norwich, 
the Univerſity of Cambridge, aud Richard 
Baker. WM 223 

5. Whether a fine of an advowſan in 
groſs, with proclamations and non-entry, 
or claim, will bar a term of years. Fares 
Walwyn, eq. v. Richard, Biſhop of Lan- 
dad, and Jobn Davis, clerk 224 


_ QUAYS. 


The public have a right to uſe the 
cranes erected on public quays, Bo 


v. Stennet. 225 


QUEEN ANNE'S BOUNTY. 


A curate of an augmented curacy by 
Queen Anne's bounty is not liable ro the 
penalties of the 21 H. 8: c. 13. for non- 
refidence, Fenkinſon qui tam. v. Tho. 
mas. 317 


QUIT RENT. 


Mere length of time, ſhort of the period 
fixed by the ſtat, of limitations, and un- 
accompanied with any circumſtances, is 
not of itſelf a ſufficient ground to pre- 
ſume a rcleaſe or extinguiſhment of a 


quit-rent. Eldridge v. Knott, et al. 159 


QUO WARRANTO. 
1. An information, in nature of a que 
2 Warranto, 


Fo + 
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warrants, ſhall be granted, where the 
Tight is doubtful and diſputed, in order 
to try it, unleſs there has been ſuch an 
acquieſcence as ought to prevent it. Rex 
v. Latham. RS 228 

2. Where, the town-clerk's accounts 
are allowed by the aldermen, or where 
a town-clerk acts miniſterially under the 
aldermen, who are judicial officers, the 
offices are incompatible, and the appoint- 
ment to the former office is equivalent 
to an amotion by the corporation from 
the latter office. And if the perſon fo 
appointed continue to exerciſe the oilice 
of alderman, this court will grant an in- 
formation, in the nature of a quo warrants, 
againſt him. The Ming v. Bateman. 2 30 

3. In this caſe an information in na- 
ture of a go warnanio was granted in 
order to try whether reſidence in a bo- 
rough previous to an election which re- 
quired reſidence were ona fide or not. 

be King v. the Duke of Richmond. 131 

4. A information, in nature of a 9 
Warraniv, lies againſt a portreeve 1 a 
borough and manor, who as portiecve is 
the returning officer of the borough. _ 

If the affidavit in ſupport of the rule 
for ſuch an information omit a material 
fact, which is ſtated in the affidavit filed 
en the other fide, the latter affidavit 
may be read by the proſecutor in ſupport 
of his rule. 

In general the title of the electors is 
not to be brought in queſtion by attack- 
ing the title of the perſon elefted by 
them ; but this rule does not apply where 
there is no method of proſecution, by 
which the title of the eleQors may be 
queſtioned in the firſt inſtance. The King 
v. Nein. | 231 

5. And an information, in the nature 

a q Warrants, will be granted, where 
the right depends upon a matter of doubt- 
ful law, in order to its being finaliy de- 
termined. Rex v. Sr John Cartey 235 

C. What binding and ſervice is ſuffi- 
cient to entitle an apprentice to be ad- 
mitted a free burgeſs of Colcheſter, under 
2 particular cuſtom of that corporation 


reipecting apprentices-being ſworn bur- | 


geiſes, was diſcuſſed, but not decided, on 
a cale reſerved upon the trial of an infor. 
mation in the nature of a gug Wwarrarnto. 
Rex v. Rowwe, 236 

7. An information, in nature of 4 
0713779, Will not lie for encouraging 
the exerciſe of a franchiſes and it is 
doubted even whether it will for holding 


— 


* 


fair or market. Rex v. Man ſex. 231 


| 


proper time before his election, that tc 


8. And there muſt be an uſer as we'f 
as a claim of a franchiſe, in order t9 
found an application for an information 
in nature of a quo warranis, The Kinp v. 
Whitwell, * 242 

9. A motion had been made for an in. 
formation, in nature of a g wWwajrants, 
againſt the defendanr, for acting as capial 
burgeſs, having- been ſteward (a h ghet 
office, as was alleged) when elected capital 
burgeſs; which higher office of fteward 
was ſaid to bs incompatible with, and 
therefore rendered him incapable of bring 
elected into, the lower office of capital 
burgeſs; but the information was refuſed, 
Rex v. Trelawney. 243 

10. The court refuſed to grant an in- 
formation, in nature of a quo war's, 
becauſe the party applying for it had con. 


curred in an act, by which fome of the. 


corporation had agreed not to enforce a 
by -law, upon which he now grounded 
his attempt to impeach the defendant's 
title. The King v. Mortlock. 2:4 
11. The court will not permit a cor- 
porator to file an information, in nature 
of a quo warrant), againſt another for 4 
defect of title, which cqually applies to 
his own, or to the title of thoſe under 
whom he claims. be King v. 5 
bid, 


12. But an application for a 90 u. 


ranto information made on the afidavits | 


of ſeveral perſons, of whom all out ov? 
have conſented to the elcction propricd 
to be impeached, may be granted on the 
aMdavit of that one, if he avowy himſelf 0 
be the relator. Toe King v. Symmons. 247 

13. But it is no objceEtion to an app.l- 
cation for an information, 1a nature of a 
quo warrants, againſt a mayor fer nt 
having taken the ſa-rament within the 


relators concurred in the election. 755 
King v. Smith. oy 24) 
14. The like point in this cate. Res 


16» 


v. Brown and others. . 

15. This court will not grant en w. 
formation, in nature of a % ara?! 
againſt a corporator for non- te ſidence, 
until he has been amoved by the cot 
poration. Th- King v. Heaven. #8 
16. Upon ſhewing cauſe way an m. 
formation, in nature f 479 are, 
ſhould not be granted agamſt the de- 
fendant, the queſtion was, Whether this 
caſe was or was not within the rule ſer tr 
and eſtabliſhed in the Wnchelfea caules 
(p. 251), of not grauling e 1 
has kind againſt bort 6/97 on, 


1 Erne. 


revs? unimpeached poſſeſſion of a corporate 
franchiſe, Rex v. Rogers. 250 

16, A go warranto information denied, 
after length of time and other circum- 
ſtances, Rex v. Dawes, and Rex v. 


Marten. 251 
17. The like in this caſe, Rex v. 
Dawes. 255 


18. Deſire to eſtabliſh certainty in cor- 
poration cauſes, Rex v. Wardroper, 256 
19, The like in this cafe, Rex v. 


Binſted, Lid. 


20. So in this caſe the court refuſed to 
grant an information in the nature of a 


que "varranto, after twenty years“ quiet 


poletlion, The King v. Stacey. 257 
21. The like points. The King v. 
Bird, Toe King v. Newling. 260 
22, $9 in this caſe the court refuſed to 
grant a. 9% warrants information to im- 
peach a derivative title, the perſon claim- 
ing the original title having been in the 
undiſturbed poſſeſſion of his office ſix 
years, The King v. Peacoch, 261 
23. GENERAL RULE : 10 limit applica- 
tions 40 SIX YEARS®, Te Ming v. Dicſin. 
262 

24. A defendant in an information, in 
nature of quo warranto, is at liberty to 
plead ſeveral pleas under fiat. 32 Geo, 3. 
e. 58, although he do not „lead (in one of 
them) that ſtatute of limitations, The 
King r. Autridge, Lid. 
25, One information only may, by leave 
the court, be exhibited under the Iriſh 
ſtature, 19 Geo. 2. c. 2, ſect. 4. againſt 
different perſons, and againſt the ſame 
perſons, for uſurping different franchiſes : 
and there is no neceffity to ſtate ſuch 
leave upon the record, Symmers et al, 
v. Regen, in error, Ibid. 
26, After a defendant in a 9% Tvar- 
ant information has appeared, the pro- 
ſecutor muſt give two four-day rules to 
picad, and after the expiration of the laſt 
muſt alſo move in term time for a per- 
emptory rule to plead, otherwiſe the de- 
fendant has until the next term to plead, 
Tie King v. Ginever. 268 
27. The defendant having pleaded 


letters patent to a 9% wwarranto infur ma- 


tion, and made a profert of them, oyer 
was refuſed in another term from that in 
which the profert was made. The King 
, Amery, | 157d. 
28. A charter of IF, 3, granted to the 


* 
— = 


— 
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town of Liverpool, directs that the commune 
crmnc'l-men ſhall be ele Sed in ſuch manner 
as ed before a former charter of Car. 
2. Held that a defendant muſt in his 
plea ſhew the preciſe uſage before ſuch 
charter. The King v. Birch. 26g 

29. When a defendant makes it a part 
of his title that a court, at which he was 
elected, was held betore twenty-three 
homagers, he cannot afterwards rely on 
this, that two of them were of that de- 
ſcription. The King v. T. Mein. 270 

30. To a guo warranto infor mation, the 
de fendant derived a title in his plea to the 
office of a burgeſs under a cuſtom for the 
common- council to admit, ad Ibitum, any 
perſon of tHe age of twenty-one, whom 
they choſe : the proſecutor, after denying 
that cuſtom, replied that no perſon was 
entitled ro be admitted bur in right of 
ſervitude, and that the defendant had nat 
ſerved a ſeven years' apprenticeſhip ; re- 
joinder ſtating the ſpecial circumſtances 
under which he had ſerved. On a de- 
murrer to this rejoinder, becauſe it was 
a departure from the plea, the Court 
held the replication itſelf to be bad, as 
immaterial to the title in the plea, and 
gave judement for the defendant. The 
King v. T. Knight. 27t 

31. A charter ordained that no perſon 
ſhould be admitted a burgeſs, except he 
had for three years before been ſeiſed and 
poſſeſſed of an eſtate of freehold for the 
term of his life, or ſome greater eſtate in 
land of a certain value, with an exception 
of ſuch as thould be ſeiſed of ſuch eſtate 
of ſuch yearly value, which had come to 
him by geſcent or marriage; and 1t was 
held, rMat one who by virtue of his mar- 
riage became ſeiſed of an eſtate in right 
of his wife for her life was not within the 
exception, and therefore not qualified, 
Toe King v. Powell. — 

32. A new trial may be granted in an 
information in nature of a quo Twarrants. 
The King v. Francis. 279 

33. Where any one of ſeveral iſſues in 
a gu zvarranto information is found for 
the proſecutor, on which judgment of 
ouſter is given, he is entitled to coſts on 
all the iſſues. The King v. Dozones. 280 

34. The proſecutor of a guo warrants 
information, againſt a conſtable of Bir- 
mingham, is not entitled to coſts under 


| the ſtat. 9 Ann. c. 20. The King at the 


_ — 


* Since the above determination an act (32 Ges. 3. c. 53.) has paſſed to explain and amend the 
relation 


at, 9 An, and thereby the application is legiſlatively limited to fix years. 


... ͤ K NE oC LE IONS TEIN OT TEEN 
2 " ———_—_— 


P 
— ——uU—ö ns —— pro; 
is. at r of 


104 ewes 


I 
. 
ih 
k 
17 
74 0 
# 
4 
it * 
SS 
4 a IJ 
#] 
N 
& 
. 
955 
£ 
1 
8 
ag 
iz 
WE | 
84 
n 
{x 
"73 
«EN 
. E 
F * 
; 


= 


„ 


* r "- 


374 A TABLE OF THE PRINCIPAL MATTERS, 


relation of R. King v. William Wallis and 
Witham Bars. 280 


35. If a defendant upon an in forma- 


tion, in nature of a gzo warrants, fails in 
the title he ſets up, judgment muſt be for 
the crown. Rex v. Jobn Leigh, h. 282 
36. But if the defendant, in ſuch in- 
formation as in the laſt caſe, diſcovers 
before trial, that he has pitched upon the 
weaker defence, he may, upon terms, 
quit it, and inſiſt upon the ſtronger. 
ex v. Grimes. Rex v. Blatthford, 283 
37. A quo warranto information cannot 

be quaſhed on motion, though both par- 
ties conſent. Theſe were croſs- informa- 
tions, in nature of a go warrants, againſt 
two common-council-men of Shrewtibury 
(in oppoſite intereſts), to thew, reſpec- 
tively, by what authority they claimed 
that franchiſe. And it was moved to 
gra/> both of them; both parties n- 
fenting that they ſhould be guzfbed, Bur 
the Cort faid it was an improper motion: 
they could not be quaſhed upon motion, 
The motion was then changed, viz. that 
the recopnizances on both ſides ſhould be 
diſcharged. And this motion being con- 
ſented to on both ſides, the Court granted 
it: but they directed that the rule ſhould 
be taken as a rue by conſent. Rex v. 
Edgar. Rex v. Brickell. 284 
38. If circumftances are very ſtrong 
m favour of a corporate franchiſe, and 
ayainſt the application for an information 
guo warrants, the rule xi will be diſ- 

charged with colts. Rex v. Wardroper. 

Ibid. 
39. When a proper cafe has been laid 
before the Court to induce them to grant 
the information, they have vever exerciſed 
any control over it afterwards, as to the 
manner in which it is to be conducted. 
The King v. Brown, 28 5 


RECORD ARI FACIAS LouE. 
LAM. 


The plaint in replevin being removed 
dy the defendagt into this Court by ve. 


fa. lo, which is filed on the appearance 


day of the return, and a rule-to declare 
being given, he may fign judgment of 
run. prof, for want of declaring, without 
demanding a declaration. James v. 
Moody. | h 311 
REMAINDER, 

1. By a marriage ſettlement lands 

were conveyed to truſtees to the uſe of 


rhe wife for life, remamder to the uſe of 
the huſband for life, remainter to the uſe 


| 


of all and every the children gf the mar- 


riage, or ſuch of them, and for fuck 
eftares, &c. as the huſhand and vif 
ſhovl! 2ppoint, and for wan! of fach ap. 
porntment, io the we of all and rey the 
chli or children equaily, if more than me, 
as tennis in common, and if but ons, then 
10 fil. 2 only chulil his or ber Heir. 0! a/figns 
Jor ever; remainder over. And the died 
contained a power enabling the fe:tlors tg 
revoke the ufes of the ſettlement, and 
the truſtees to fell the eſtate, and convey 
it to a purchaſer, ſo that the purcnuſc. 
money ſhould be paid to the trulice 


(and not the prantors), aud inveſted in 


the purchaſe of other lands to the me 
uſes; 1T WAS HELD, iſt, That the re. 
minder to the children ꝛuas a voſted re- 
mai nder in fee, liable to be divefied by an 
appointment by the parents; aud (25 0 
appointment had been made) that the 
remainder to the children cculd not be 
defcated by a ueed of revocation by the 
parents, and a conveyance by them ind 


the truſtees to a purchaſer, who pa the 


confideration money to the grantors (ust 
to the truſtees), which was never [ail 


out in the purchaſe of any cthcr lands. 


2dly, That the power of revocation was 
conditional; and as the conditions, vu. 
the payment of the money to the tul- 
tees, and the ſettling of other eſtates 10 
the like uſes, were not performed, the 
deed of revocation was a nullity. zd, 
That fraud will vitiate any tranſaction, 
though the principal do not p-rloval.y 
take any part in the fraud, it his agent 
do; becauſe the principal is refponliv': 
for the acts of his agent. Doc v. 1 
3 ( 

2. J. a grandfather, after the marriye 
of his fon B. who had two children tacy 
living, by deed conveyed lands to trut- 
tees to the uſe of himſelf for life, re- 
mainder to B. for life, remainder t» 
truſtees, &c. remainder to the ule e 
ſuch child or children of B. and in fach 
ſhares, &c. as B. ſhould appoint, and in 
default of ſuch appointment, to the die 
of all and every the children of f. and 
the heirs of their ſeveral and reſycctite 
bodies, as tenants in common ; but 
only one ſuch child, to the uſe of luch 
only child, and the heirs of his or ler 
body ;” remainder to the right heirs of 
A. in fee. Then 4. conveyed the reef. 
ſion in fee to C. Afterwards B. bat 


other children, and died without . 
pointing. 


The Court held that -B.'s 
children took veſted intereſts as tenants 
in tail, and that, on the death of each 
child without iſſue, his ſhare fetl into the 


reverſion conveyed to C.; and that crols- 
2 . remaindc73 
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temainders cannot be implied in the 
confrndion of a deed. Doe v. Dorvell.. 
| 72 

3. Tue limitations in a deed were to 
raſices to the uſe of A. and B. for their 
lives, remainder to the ue of the child 
or children of B. in tail as tenants in 
con mon,“ and m caſe any ſuch child or 
children ſhall die without iſſue of his, 
der, or their bodies, then the part of 
ſuch child ſhould be and remain to the 
vie of the ſar: wing child or children of 
B ani che heirs of his her, or their bo- 
cies, ifluing; and in caſe all the ſaid 
chi dren ſhould dig without iſſue, &c.“ 
then to 4, in fee: and it was held that 
the deed created croſs- remainders be- 
tween the children of B.; and that on 
the death of one without 1ſſuc, his ſhare 
veſted in a ſurviving child and the heir 
ef one deceaſed, as tenants in common. 
Doe v. Wainewright, 378 
4. In this cate the ſettlement was of 
the wife's eſtate on herſelf for life, re- 
wainder to the huſband for life, if any 
Mur of the marriage ſo long live, re- 
wainder, if ſhe dies ſans iſe, of one 
m-tety to him in fre, and of the other to 
tle wife's relations; and it was held 
that the huſhand's remainder in fee did 
not ariſe unleſs he ſurvived his wife. 
Morrbouſe v. Wainhouſe. 380 


REPLEVIN. 


1. The high and under fheritf and re- 
plerin clerk, who is their d: puty, are all 
anſwerable to the defengant in replevia 
for the ſufficiency of the pledges de re- 
tuo babendo. Richards v. Afton, 28 5 

2. If the ſh:riff neglects to tak: a re- 
plevin bond, the Court will not grant an 
utachment againſt him, but 'eave the 
party to his action. The Rug v. Lecvis. 

286 
3. And in this caſe it was held that, 
in an action againſt the ſheriff for taxing 
in ute ient pledges in re plevin, the plain- 
tiff cao not recover damages beyond the 
vane of the difireſs. Yea, bart. v. Leth- 
bidge. Ibid. 
4. But in the court of Common Pleas 
t Was decided, in an action on the caſe 
zen nt a theriff, for taking inſufficient 
ſurctics in a replevin bond, that the plain- 
tit may recover damages beyond the pe- 
any of the bond, i. e. for more than 
Cube the valve of the goods diſtrained. 
Grcanen v. Lethbridge. 287 

&. However, in this caſe it was decided, 
* mn an ation on the caſe againſt the 

eriff, for taking inſufficient pledges in 


"*2icyin, he is liable in damages do the 


extent of double the value of the goods 


diſtrained, but no farther. Evans v. 


Brander and another. 28g 
6 And the action on the caſe againſt 


the ſheriff for taking inſufficient pledges 


in replevin ought to be brought by the 
perſon making cognizance, where there 
is no avowant on the record. Page v. Sr 
John Eamer, knight, 291 

7. The condition of a replevin bond ts 
not ſatisfied by a proſecuiion of the ſuit in 
the county court; but the plaint if re- 
moved by re. fa. lo. into a ſuperior court, 
muſt be proſecuted thete with effect, and 
a return made, if adjudged there. Gw1/- 
um v. Hulbrook. 293 

8. A defendant in replevin, who dif- 
trains as bailiff for another, is entitled to 
an aſſignment of the replevin bond, if the 
plaintiff in replevin do not appear in the 
county court, and proſecute according to 
the condition. Dias v. Freeman, Ibid, 

9. The vill and place where the cattle 
are taken muſt be laid in the declaration, 
otherwiſe a demurrer will lic. Walton v. 


Kerſop. 294 


10. A plea in bar of an avowry for 
taking cattle damage feaſant, that the 
cattle eſcaped from a public highway into the 
locus in quo, through the defect uf fences, 
ma:ft ſhew that they were paſſing on the 
highway when they eſcaped; it is not 
ſufficient to ſtate, that being in the high- 
way they eſcaped. Dowaſion v. Payne. 

295 

11. One tenant in common cannot 
avow alone for taking cattle damage fea- 
fant, bur he ought alſo ro make cognizance, 
as bailift, of his companion. Galley v. Spear- 
man. 296 

12. Aterre-tenant, holding under two 
tenants in common, cannot pay the whole 
rent to one, after notice from the other 
not to pay it; and if he do, the other te- 
nant in common may diſtrain for his 
ſhare. Harriſon v. Barnby. 297 

13. An avowry for an increaſed rent, 
on a demiſe, for every acre of the land 
which ſhould be convertcd into tillage, is 
ſupported by the evidence of a l-afe for a 
term of years, with a covenant tv pay the 
increaſed rent for every acre which ſhould 
be ſo converted, during a part of the term. 
Ro ſon v. Clarke. 299 

14. To an avowry for rent, the tenant 
may plead payment of a ground rent to 
the original landlord, Sapsford v. Fletcher, 

300 

15. The plaintiff in replevin may pay 
the rent into court for which the de- 
fendant av -] ·a Vernon, widow v. Wynne, 
bart. 5 201 

| 16. But 
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16. But the Court will not ſtay pro- 
ceedings in an action of replevin, unleſs 
upon payment of the rent in arrear, toge- 
ther with all coſts, though the arrears 
were tendered before the replevin with 


coſts up to that time. Hopkins v. Shrole. 


301 


17. In replevin for taking the plain- | 


tiff's goods and chattels, to wit, a lime- 
kiln : avowry for rent; plea in bar, that 
the lime-kiln was affixed to the freehold. 
NiBlet v. Smith. | "yok 
18, The plea de injuria ſia propria 
abſque talt cauſa to a cognizance for rent in 
arrear, is bad upon ſpecial demurrer, 
Jones v. Kitchen. Lidl. 
10. If to an avowry for rent for an 

. enjoyment of land under a parol demiſe, 
it be pleaded in bar, that the defendant 
al babuit in tenementis, it will be bad. 
Syll:van v. Siradling. 303 
20. In replevin upon a diſtreſs for rent, 

a plea in bar, that the defendant pnlled 
awn a fummer-hbouſe, whereby the plain- 
tiff vas deprived of the uſe thereof, with- 
out ſaying that he was expel/ed or put out 
of the ſame, is inſufficient; being a mere 
treſpaſs, but no eviction. Hunt v. Cope. 
307 

21. In replevin, if the avowry be, that 
the defendants were owners and occu- 
piers of certain meſſuages, and they pre- 
ſcribe for common in the locus in quo, and 
avow damage feaſant, this is a bad pre- 
ſcription. Exgliſb v. Burnell and Ingham. 
| 308 

22, The defendant Hot avowed, and 
the others, as his ſervants, made cogni— 
zance of the tak ing the cattle in the ſaid 
place in which, &c. and juftly, &c. and 
held well. Mattravers v. Foffet aud two 
others. 309 
23. In replevin, if the ſury at the trial 
omit to aſſeſs the defendant his damages, 
2 writ of inquiry ſhall iſſue. Dewe# v. 
Aa hall. | 310 
24. But it was a queſtion left unde- 
cided in this caſe, whether a writ of in- 
quiry in replevin can be granted after 
verdict, though imperfect? Freeman v. 
Lady Archer. © _ Ibid. 
25. A judgment in replevin, © that the 
defendants have a return of the cattle, 
and recover their damages and coſts aſ- 
ſeſſed by the jury, &c. is good cither as 
a judgment at common law, though the 


return be not adjudged irrepleviſabie, or 


as a judgment under the 21. H. 8. c. 19. 
which entitles the defendants to damages 
and coſts. .Gamon v. Jones and anoiber, 
an error. Lid. 


26. The plaint in reple vin deing re- 


* 


moved by the defendant into this Court 
by re. fa. lo. which is filed on the appear. 
ance day of the return, and a rule to de. 


clare being given, he may ſign judgment 


of non pros. for want of declaring, without 
demanding a declaration. James v. Mord, 


I . . | 371 
27. But if the writ by which a reple- 
vin is removed be returnable on the ti; 


rcturn of the term, and the phrtiff & 


not declare within four days before th 
end of that term, the defendant is eni- 
tled to an imparlance, though he has net 
appeared within the term. Thompſon v. 
Jordan. 212 
28. In replevin there can be no judg- 
ment as in caſe of a non-ſuit, for net 
trying the cauſe, Fggleton v. Smart, 
313 
29. So in this caſe it was held, that 
there can be no judgment as in caſe of a 
non-ſuit in replevin, Jones v. Concann'r, 
30. Alfo in this cafe it was agreed, that 
a defendant in replevin is not entitled to 
move for judgment as in caſe of a von- 
ſuit. Sbortridge v. Fern, lid. 
31. If goods taken under a warrant of 
diſtreſs granted by commiſſioners of ſcw- 
ers be actually replcvied, and the pro- 
ceedings in feplevin be removed here, 
this Court will not quaſh the proccecings 
in a ſummary way, but will leave it to 


the defendant in replevin to put bis 00- 


J=&tion on the record. Pritchard v. Ste- 
gbens, B. R. 337 
RESCUE. 


A reſcue is no excuſe for a gael 
keeper bringing up a priſoner by 54 


_ corp. charged with a wilful and voluntary 


eſcape. C'Net v. Mar ſou. 391 


RESIDENCE. 


1. The ſtat. 2 1. en. 8. c. 13. fl 26. : 
to refidence, requires it to be 4% i”, r 


upon, a parſonage or dignity. Heng Lato, 


who, Ec. v. James Iobelſon. 313-1 


2. Where there was no parſonage: 
houſe, and therefore the parſon 22 ! 
himſelf entirely, and did not reſide in f 
pariſli at all, the Court held, that thovg 
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pon - reſidence. 


Jentinſon qui tam v. 
Tlomas. 317 

4. And a ſequeſtration upon a ff. fa. of 
a benefice with cure, is no excuſe for the 
non-refidence of the incumbent; and 2 
lesſe thereof made by him is, on account 
of ſuch abſence, void by ſtat. 13 Es. c. 
20. . 1. Doe ex dim. Rogers v. Mears. 318 

5. In this caſe the queſtion was, Whe- 


ther more than one penalty for non-reſfi- | 


dence can be recovered in one year; and, 
if fo. whether ſeveral counts are necet- 


ſary in the declaration? but it was not 
determined. Fletcher v. Dickenſon, clerk. 
5 1 

6. In actions for non-refidence, it is 
fuficient to prove the defendant in poſ- 


ſeflion of the church, without proving 
preſentation, inſtitution, and induction. 


Evan qui tam v. Williams. 319 


7. In this caſe an information in nature 
of a q0 warranto was granted in order 
to try whether a reſidence in a borough 
previous to an clection which required 
reſidence were bong fide or not. The King 
v. Toe Duke of Richmond. 232 


REVERSION, 


A remote reverſion in fee was held to 
pu under general words in an act of par- 
ament, by way of ſettlement in execu- 


tion of articles, though the revertion was 


nat particularly in contemplation at that 


time; the general words being ſufficient to 


carry it, and the intention of the parties 
being to include all the eſtate of the ſet- 
tlor, Freeman v. Duke of Chandos. 382 


REVOCATION, 


By a marriage- ſettlement lands were 
conveyed to truſtees to the uſe of the wife 
for life, remainder to the uſe of the 
huſband for life, remainder to the uſe of 
all and every the children of che mar- 


riage, or fuch of them, and for ſuch 


eſtates, &c. as the huſband and wife 
ſhould appoint, and for want of ſuch ap- 
pointment, to the uſe. of all and every the 
child or children equally, if more than one, 
as tenants in cormon, and if but one, then 


10 ſuch only child, bis or her heirs or a Zus. 


for ever; remainder over. And the deed 
contained a power enabling the ſertlers to 
revoke the uſes of the ſettlement, and 
the truſtces to ſell the eſtate, and convey 


do 2 purciaſer, ſo that the purchaſe- 
Money ſhould be pad to rhe truitees 


W. not the gran tors), and inveſted in 
ide purchaſe of other lands to che ſame 
US; IT Was NELD, rf; That the re- 
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mairder to the chiltren was a wvefled re- 


mainder in fee, liable to be diveſted by an 
appointment by the parents; and (as no 


appointment had been made) that the 


remainder to the children could not be 
defeated by a deed of revocation by the 
parents, and a conveyance by them and 
the trutices to a purchaſer, who paid tha 
confideration-money to the grantors (not 
to the truſtees), which was never laid 
our in the purchaſe of any other lands. 
2dly, That the power of revocation was 
conditional; and as the conditions, viz. 
the payment of money to the truftees, 
and the tertling of other eſtates to the 
ſame uſes, were not performed, the deed 
of revocation was a nullity, 3dly, That 
fraud will vitiate any tranſaction, though 
the principal do nor perſonally take any 
part in the fraud, if his agent do; be- 
cauſe the principal is reſponſible for the 
acts of his agent. Doe v. Martin. 366 


RIOT. 


1. If fix are indifted for a riot, two 
die before trial, two are acquitted, and 
two are found guilty, the judgment ſhall 
not be arreſted. Rex v. George Scott and 


Edward Hams. 379 


2. Perſons preſent, aiding and abetting, 
are principals in the ſecond degree, and 
are within the riot act, and ouſted of 
clergy. Rex v. Ybn Royce, Ibid. 

3. If perfons, riotouſly aſſembled, de- 
moliſh tie doors and windows of a houſe, 
and having thus riotoully obtained an 
entrance into the houſe, deftroy the 
gocds and furnicure in it, the hundred 
are anſwerable in an action on a ſtatute 3. 


Lo 


Geo. 1. c. 5. 1.6. for the damage done to 


the furniture, as well as to the houſe, 
Ratcl jfe v. Eden et al. - 48% 

4. So alſo in this caſe it was decided, 
that if perſons, Tiotouſly affembled, in 
part demoliſh and pull down a dwelling- 
houſe, and, at the fume lime, deſtroy goods 
and furniture in the houſe, although 
ſuch goods and furniture were not de- 
ſtroyed by means of the pulling down ot 
the houſe, the hundred 1s liable, under x 
Geo. 1. c. 5, to yield damages for the de- 


ſtruction of rhe furniture as well as of 


the houſe. Hyde v. Conan. 228 

8. But the hundred are not liable in 
an action for damages brought, by the 
perſon injured by a mob beginning to 
pull down his houſe, &c. unicſs the riot 
be of ſuch a kind as two amount to felony 
within the ſtat, 1879. 1. ſt. 2. c. 5. Reid 


v. Clarke and anoiter. 324 
6. To ſupporr am acllon agafnft the 


aundted 


n 


9 2 


—— ——— — — 4 — 8 
= 6.46, "© 


— Eo ABD au Aer 7 


— nodes TW i 


— ISIVSS = 


S 


— 
— 


„ 


r 


* 


a2, 
mw ap 


97G 


5. for the riotous demolition of a houſe, 
xt is not neceflary to prove that twelve 
rioters were embed at the time. And 
ſuch an action is maintainable by a truſ- 
tee in whom the legal eſtate is veſted for 
| arg e cr and (as it ſeems) even 
by a 
Prictcbit v. Waldron. 335 
7. An order of juſtices for the levying 
money upon the inhabitants of an hun- 
dred, under the riot-act, diredting that 
the money when levied ſhall be paid into 
the hands of a banker, ſubject to their 
further order, is bad, It ſeems alſo that 


' - a. writ of execution, ſued out by the 


party who has recovered damages, 
againſt the hundred, and delivered by 
the ſheriff to the juſtices, is a good foun- 
gation for an order to levy the amount. 
And the order for l:vying the damages 
ought to be upon the inhabitants of the 
* forme, pariſhes, villages, and bamlets; 
purſuant to the words of the ſtatute, and 
not upon the inhabitants of the“ diſtricts 
and pariſhes” within the hundred. The 
King v be Inhabitants of the Hundred of 
Fla hure. | 336 

8. Under the conſtruction of the riot- 
act, which ſpeaks of ability in general, all 
perfons having perſonal property within 
the diſtrict aſſeſſed are inhabitants; and 
as fuch rateable. Ar&:ns et al. v. Davis et 


al. ; f ; 339 
9. If a mob riotouſſy and by force de- 
moliſh a gaol, by which the debtors 


eſcape, the ſheriff or gaoler is anſwerable 


do the creditors for their eſcape. Ellioit 
v. the Duke of Norfolk. 392 


RULES OF COURT. 


In the Court of King's Bench, from 
343 to 349 
In the Court of Common Pleas, from 


SCAVENGER. 


Juſtices of the peace, upon an appeal 


from a rate to the quarter- ſeſſions, can- 


not make a new, but only quath the 


ſubfilting rate. Rex v. &. Andrew's, Hol- 
dorn. | 522 


SCHOOLS. 
Maſters of grammar-ſchools muſt be 
licenſed by the ordinary, who may exa- 


mine the party applying for a licence as 


to his learning, morality, and religion. 
And it is a good return to a mandamus, 
w the ordinary to grant ſuch a licence, 


re truſtee of a ſatisfied term. 


349 to 353 


! 
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hundred for damages on 1 Geo. I. ft. 2. c. J to ſtate that he had ſuſpended granting 


his licence until the party would ſubmit 
himſelf to be examined “ touching his 


ſnfficiency in learning.“ The King v. be 
Archbi/bop.of York, 3 7 


Lord Coke denied the lawfvlneſs of 


granting warrants to fearch for ftolen 
goods, though now it prevails to be law; 
but the juſtice and informer muſt pro- 


ceed with great caution. Extict v. Cor. 
ringion. 354 


SEDITION, 


1. In an indiftment on 37 G9. 3. c. 
70. it is ſufficient to charge an endeavour 
to incite, &c, without ſpecifving the 
means employed. The Ring v. Filly, 473 

2. Allo, under a charge, that A. en- 


deavoured to incite 3. ro mmtiny, being 


a ſoldier, knowledge of B,'s being a f- 
dier is implied. The word aduvi/ed\y, in 
fuch a caſe, is equivalent to 4noviny ly. 
bd, 

3. And it ſeems that if one exd-avorr 
compriſe two ſeparate offences, a count 
in an indictment charging that endeavor 
may contain thoſe two offences. Id. 


SEQUESTRATION. 


A ſequeſtration upon a ,. fa. of a be- 
nefice with cure, is no excule for the 
non-reſidence of the incumbent; endö a 
leaſe theresf made by him is, on account 
of ſuch abſence, void by ſtat. i3 £2. c 


20. f. 1. Doe ex dim. Rogers v. Mears. 
„ 318 


SERVICES. 


Tf the lord of a manor convey a en- 


tomary eſtate to the tenant, he cannot fe- 


ſerve to himſelf the ancient ſervices; for 
the tenant, by reaſon of the ſtatute gha 
emptores, muſt then hold of the tuper9r 
lord. Brad/baw v. Lawjon. 354 


- © SESSIONS. 


1. If an act give a perſon aggrieved an 
appeal either ro the ſeſſions for the city 
of London or the ſeſſions for Middleſex, 
the party may appeal to tae ſeſſions of 
either, although the grievavce did be 
originate within the jurild18}:on of t ws 
juftices ro whom the appeal is made. Tee 
King v. Commiſſioners of Shoreditco. 499 

2. If a power of appeal 1s 8 ven . 
certain conditions, from a conviction 


= . of 
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ons to be holden within ſix months from 
uch conviction; if the appellant lod e 
his appeal, and the Court ditmiſs it with- 
out entering into the merits, becauſe the 
previous conditions have nat been regu- 
lacy complied with, and confirm the con- 
rictun, fuch judgment is concluſive, and 
the party cannot lodge a ſecond appeal 
from the ſame conviction, though within 
the fix months. The King v. The Justices . 
of the West-Riding of Yorkshire. B. R. 
3502 
3. A warrant to arreſt the party, ** zo 
the endthar he may become bound, & c. to ap- 
fear at the next 5essions, &c. means the 
next leſſions after the arreſt, and not after 
the date of the warrant, Therefore the 


. oficer executing it may juſtity an arreſt 


after the ſeſſions next enſuing the date of 
the warrant. Maybe u v. Parker and 
others. | 799 


SETTLEMENT. 


1. An eſtate being conveyed by a mar 
tage ſe: tlement to truſtees, to the ule of 
the grantor tor lite, with remainders over, 
and with a power to the grantor, with 
the conſent of the truſtees, to revoke all 
the uſes in the ſettlement, and the grant- 
or having granted an eſtate for his own 
life, in the ſettled eſtate, a revocation 
ſubſequent thereto, of all the uſes by him, 
with the conſent ot the truſtces, ſhall not 
afc& the eſtate granted for his liſe. Good- 
nebt v. Cator. | 356 

2. A clauſe in a marriage ſettlement, 
that the truſtees ſhall nut be chargeable 
vith or accountable for any money ari- 
lg in execution of the ſaid truſts, but 
vhat the perſon or perſons ſo to be ac-, 
wuntable hall actually receive,“ will not 
bind the truſtees as a covenant ; but ſhall 
operate as a clauſe of indemnity, to take/ 
way that reſponſibility which each would 
be ſubjcct to for the as of the others ; 
ad each of them will be only accountable 
for what he actually receives as for a ſim- 
pe contact debt. Bariett v. Hodgson. 

361 

3 What inſtrument ſhall be conſtrued 
oben preſent gift to the wife in caſe ſhe 
rive her husband, to take effect in poſ- 
kſlon on that event. Dae v. Polgrean. 

362 
+. Under a limitation in a marriage ſet- 
_ to the husband for life, then to 

Ar tor lite, then to the heirs of the 
= 4 the wiſe and their heirs, the wite 

vor * an eſtate tail. And not- 


withſtanding it was recited in the deed, 
that the husband's father conveyed in con- 
ſideration of the marriage, and“ for ſet- 
tling and eſtabliſhing the lands, &c. to 
the uſes thereafter expreſſed,” and ſub- 
ſequent uſes were added in the deed, the 
Court would only take notice of the le- 
gal eſtate; and the husband and wife 
having levied a fine, and having agreed to 
ſell the eſtate to a purchaſer, from whom 
they had received part of the purchaſe- 


money, the purchaſer was held not enti- 


tled to recover back the depofit money, in 
an action for money had and received. 


Alpas v. Watkins. 363 


5. By a marriage ſettlement lands were 
conveycd to truſtees to the uſe of the wife 
for lige, remainder to the ule of the hus- 
band for life, remainder to the uſe of all 
and every the children of the marriage, or 


ſuch of them, and tor ſuch eſtates, &c. as 


the husband and wife thowl appoint, and 
for want of such appointment, to the use 
of all and eviry the child or children equal- 
ly, if more than one, as tenants in common, 
and if but one, then to such only child, his 
or her heirs or assigns for ever ; remainder 
over. And the deed contained a power 
enabling the ſettlors to revoke the uſes of 
the ſettlement, and the truſtees to {ell the 
eſtate, and co:ivey it to a purchaſer, fo 
that the purchaſe money ſhould be paid 
to the truſtees (and not the grantors), and 
inveſted in the purchaſe of other lands to 
the ſame uſes; IT WAS HELD, iſt, That 
the remainder to the children was « wested 
remainder in fee, liable to be diveſted by 
an appointment by the parents; and (as 
no appointment had been made) that 
the remainder to the children could not 
be defeated by a deed of revocation by 
the parents, and a conveyance by them 
and the truſtees to a purchaſer, who paid 


the conſideration money to the grantors 


(not to the truſtees), which was never 
laid out in the purchaſe of any other 
lands. 2dly, That the power of revoca- 
tion was conditional ; and as the condi- 
tions, viz. the payment of the money to 
the truſtees, and the ſettling of other eſ- 
tates to the ſame uſes, were not performed, 
the deed of reyocation was a nuliity. 3dly, 
That fraud will vitjate any tranſaction, 
though the principal do not perſonally 
take any part in the fraud, if his agent 
do; becauſe the principal is reſponſible 
for the acts of his agent. Doe v. Martin. 
| 366 

6. A. a grandfather, after the marriage 
of his ſon B. who had two children then 


3 ' ; living, 


. 93 ne $4. 
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living, by deed conveyed lands to truſ- 
tees to the uſe of himſelf for life, remain- 
der to B. for lite; remainder to truſtees» 
&c. remainder to the uſe of ſuch child or 
children of B. and in such ſhares, &c. as 
B. should appoint, and in default of such 
appointment, „ to the use of all and 
every the children of B. and the heirs of 
their several and respective bodies, as te- 
nants in common, but it only one such. 
child, to the use of such only child, and 
the heirs of his or her body; remainder 
to the right heirs of A. in fee. Then A. 
conveyed the reverſion in fee to C. Af- 
terwards, B. had other children, and died 
without appointing. The Court held 
that B.'s children took veſted intereſts as 
tenants in tail, and that on the death of 
each child without ifiue, his share fell in— 
to the reverſion conveyed to C.—And 
that cross-remainders cannot be implied 
in the conſtrustion of a deed. Doe v. 
Dor well. 23 376 

7. The limitations in a deed were to 
truſtees to the use of A. and B. for their 
lives, remainder to the use of the child or 


children of B. in tail as tenants in com— 


mon, ** and in caſe any such child or 
children should die without iſſue of his, 
her, or their bodies, then the part of 
ſuch child should be and remain to the 
use of the swrviving child or children of 
B., and the heirs of his, her, or their bo- 
dies, iſſuing; and in caſe all the said 
children should die without ifſue, &c.““ 
then to A. in fee; and it was held that 
the deed created croſs- remainders between 
the children of B.; and that on the death 
of one without iſſue, his share veſted in a 
ſurviving child and the heir of one de- 
cealed, as tenauts in common. Doe v. 
Wainewwright. | | 378 

$, In this caſe the ſettlement was of 
the wite's eſtate on herſelf for life, re- 


- mainder to the husband for life, if any 


Hue of the marriage ſo long live, remaind- 
er, if che dies ans issue, of one moiety 
to him in fee, and of the other to the 
wife's relations; and it was held that the 
husband's remainder in fee did not Ariſe 
unleſs he furvived his wife. Moorhcuse 
v. Wainhouse. 380 
9. A trust of a term, to ariſe on the 
contingency that, 1ſt, A. and B. shall 
die without leaving iſſue male, or, 2dly, 
That ſuch iſſue male shall die without iſ- 
Sue, is good, in case A. and B. have a 
fon who dies ans iſſue in the life tune of 
the ſurvivor, Longbead v. Phelps, et al. 
| | 381 


v. Bristoavu. | 


10. A remote reverſion in ſee was hel 
to paſs under general words in an act of 
parliament, by way of settlement in exe. 
cution of articles, though the reverſion was 
not particularly in contemplation at that 
time; the general words heing uffcient 
to carry it; and the intention of the par- 
ties being to include all the eſtate of the 
ſettlor. Freeman v. Duke of Chandos, 382 


SEWERS. 


1 A commiſſion of ſewers, unleßz 
within two miles of Lordon, extends only 
to navigable ſtreams, Yeanrv v. Helland, 

| 39% 

2. But the commiſſioners of ſewer, 
have juriſdifion over a fewer communi. 
cating with a navigable ſtream, or with 
the ſea, above the point where the tide 


ebbs and flows, if the place, over which 


the juriſdiction is exerciſed, be or be 
likely to be benefited by it. Dore v. Cray, 
; 385 

3. If goods taken under a warrant of 
distress, granted by commiſitoners of ſew- 
ers be actually replevied, and the pro- 
ceedings in replevin he removed here, this 
Court will not quasb the proceedines in a 
ſummary way, but will leave it to the 
defendant in replevin to put his objection 
on the record. Pritchard v. Stefberns, 

| f 387 

4. If a ſea bank or wall, which the 
owners of particular lands are bound to 
repair, be deſtroyed by tempeſt, without 
any default in ſuch owners, the commil- 
fioners of ſewers may order a new one 
(even in a different form if necefſiry) to 
be erected at the expence of the whole level. 
The King v. Commissoners of Sear: ji 
Somerset 388 

SHERIFF. 

1. The sheriff having arreſted a party; 
permitted him to go at large wWi bout 
taking a bail bond; returned cf? c9rf4- 
and before the expiration of the rue te 
bring in the body, put in bail: it was 
held that he was not liable cirber to al 
action for an e{cape, or falſe return. Pa- 
riente v. Plumvirce. 16 

2. If bail be brought up on the [ame 


day on which an attachment has been ob- 


tained againſt the Sheriff, the Court wil 
permit them to juſtiiy, and fet ate the 


attachment on payment of colts. Turner 


18 


3. Bail above not being put in in due 


o 1 h. 
time, an attachment was 9 
g u. 
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tained t the sheriff. Callan v. oe. 
I 


4 In this caſe, the Court allowed the 
gefendant to juſtify bail after an ettach- 
ment itued against the Sheriff, but gave 
ene to the plaintiff to oppole them with- 


| out prejudice. Williams v. Waterfeld. 


Ibid. 

. Bail were allowed to juſtity after the 
mle on the Sheriff had expired, on pay- 
ment of the coſts of the oppoſition. 

Alſo if a man carry on his buſineſs 
it a lodging in one place, and keep a 
kouſe at another, notice of bail deſcribing 
him as of the former place is ſufficient, 
Widdall v. Berger © 1bid. 

6. When the rule to bring in the body 
expires on the laſt day of a term, the bail 
have the whole of the firſt day of the next 
term to juſtify ;- and if the defendant ſur- 
render in diſcharge of his bail on any 
part of that day, the sheriſf cannot be at- 
tached for not bringing in the body. The 
King, v. The Sher if of Middlesex, or 
bu v. Culver. ; I 

7. The Court will not permit a defen- 
vant to pay money into caurt in an action 
i62inſt the Sheriff for a falſe.return to a 
f. ja, Bowles v. Fuller. 72 


3. The high and under $heriff and re- 


plevin clerk, who is their deputy, are all 
a.lwerable to the defendant in replevin for 
the ſufficiency of the pledges de retoro 
labendo. Richards v. Ac.on. 285 
9. If the Sheriff neglects. to take a re- 
pcyin bond, the Court will not grant an 
attachment againſt him, but leave the 
party to his action, The King v. Lewis. 
. 286 
10. And in this caſe it was held that, 
nan action againſt the Sheriff for taking 
nlufficient pledges in replevin, the plain- 
uf cannot recover damages beyond the n- 
lie of the distress, Yea bart. v. Lothbridge. 
Thid. 

11, But in the Court of Common 
Pleas, it was decided, in an action on the 
ax againſt a Sheriff, for taking inſuffici- 
ent ſureties in a replevin bond, that the 
Paintiif may recover damages beyond the 
penalty of the bond, i. e. for more than 
double the value of the goods diſtrained. 
lincanen v. Lethbridge. © 287 
12. However in this caſe it was deci- 
Ge, that in an action on the case againſt 
the heriff, for taking inſufficient pledges 
ll replevin, he is liable in damages to 
1 ee of doublethe value of the goods 
"pg but no farther. Evans v. 
77 and another, 289 


13. And the action on the caſe againſt 
the sheriff for taking inſufficient pledges 
in replevin ought to be brought by the 
perſon making cognizanze, where there 
is no avowant on the record. Page v. 
Sir Jobn Eamer, 291 

14. Juſtices in ſeſſions have no autho- 
rity to fix the bailiff's fees for arreſts; nor 
will the Court of B. R. allow more than 
the uſual fee, though more was in fact 
paid, in compliance with a table of fees 
ſettled by the juſtices at their quarter ſeſ- 
ſions, and acted upon in practice for 
many years. Boldero and others vi Mosse 
and others, 508 

15. As to perſons elected sheriffs of 
Norwich, The King v. Woodrow, B. R. 

| 390 

16, A rescue is no excuſe for a gaol- 
keeper bringing up a priſoner by hab, 
corp. Charged with a wiltul and voluntary 
eſcape. O Neil v. Marson. 391 

17. If a mob riotouſly and by force 
demolish a gaol, by which the debtors 
eſcape, the sheriff or gaoler is unſwerable 
to the creditors for their eſcape. Elliott 
v. the Due of Norfolk. 392 

18, An action of debt will lie againſt 
a sheriff of a county for the eſcape of a 
priſoner in cuſtody in execution, although 
ſuch priſoner be diſcharged in purſuance 
of an order made under an inſolvent act 
at the ſeſſions, if it appear that the seſli- 
ons had no juriſdiction at the time of the 
making the order. Brown v. Compton. 

| 392 

19. The high-sheriff can appoint no 
more than one under-sheriff extraordi- 
nary. Denny v. Trapnell, Esq. 395 

29, Where a fpecial bailiff is nomina- 
ted by the plaintiff, or his agent, the 
Sheriff is not bound to return the writ. 
Hamilioa v. Dalxel. 396 

21. And if the Sheriff appoint a ſpecial 
baiiff at the plaintiff's requeſt, the latter 
cannot rule the sheriff to return the writ. 
De Meoranda et al. v. Dunkin, 397 

22. But though the sheriff appoint ſpe- 
cial bailiſſls to arreſt the defendant at the 
plaintiff's, requeſt, the sheriff is reſponſi- 
ble for the defendant after the arreſt 
made. Taylor et al. v. Richardson., 398 

23. The Court will not (betore trial, 
ſtay the proceedings in an action againſt a 
Sheriff's oh cer, on 32 Geo. 2. c. 28. $. 12 
though a ſimilar action has been com- 
menecd againſt the sheriff for the ſame 
offence. Pechell, bart, v. Layton, 399 
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24. The slleriff and the bailiff are not 


both anſwerahle in an action for a penalty 


under 32 Geo. 2. c. £8. for the ſame act. 
And actions having been brought againſt 
both, and a verdict obtained in each, the 


Court ſtayed the proceedings on payment 


of one penalty and the costs in one action. 
Peshall, bart. v. Layton. The $ame v. 
Martin. 3 
25, In an action of treſpaſs againſt the 
cheriff for the wroygful act of a bailif, 
it is not enough (in order to affect the che- 
ri) to prove him a general bailiff, and 
that he had given a bond of indemnity to 
the Sheriff as ſuch, together with prov- 
ing the copy of the warrant under which 
he entered and ſeized the plaintiff's goods: 
but the privity between ſuch bailiff and 
the sheriff muſt be eſtablished in the par- 
ticular tranſaction on the beſt evidence, 
by proving the original warrant of exec u- 
tion directed by the $heriff to ſuch bailiff ; 
or at lealt by proving ſuch notice to pro- 
duce it, as Will, in caſe of non-produc- 
tion, let in ſecoudary evidence of its con- 
tents. Drate v. Sykes. 400 
26. A gaoler is bound to receive a pri- 
ſoner tendered to him after the return day 
of the writ, on which he is arreſted. Brand- 
ling v. Kent. | 401 
27. The Court will not ſtay goods ta- 
ken by f. Ja. in the hands of the Sheriff, 
till a diſpute concerning the property of 
them is decided, unleſs for the protection 
and at the requelt of the sherif. Shaw v. 
Tunbridge. 402 
28. Where a Sheriff behaves fairly, and 
prays the aſſiſtance of the Court, he shall 
not be put to try a queſtion of the bank- 
ruptcy of the defendant, between his 
aſſignees and the plaintiff; at his own ex- 
pence. Raiues v. Nelson. 403 
29. Where goods leaſed as furniture 
with a houſe have been wrongfully taken 
in execution by the sheriff, the landlord 


cannot maintain trover againit the sheriff - 


pending the J:ale, becauſe to maintain 


ſuch an action he mult have the right of 


poſſeſſion as well as the right of property 
at the time. Cordon v. Harper. 404 

30. It by abule of the proceſs of one of 
the Courts at Westminster a cheriff's offi- 
cer extort a promiſſory note from a ſuitor, 
and, then declare upon that note in ano- 
ther of the Courts at Westminster, the 
latter court cannot interfere ſummarily to 
punish the officer under 32 Geo. 2. c. 28, 
* 11. Ex parte Evan Evans. 406 

31. In debt guz tam againſt a bailiff for 
extorting illegal tees, in executing a ff, 


— 


* 


the ſix months. 
4 


months after the expiration of his office; 


fa.—if the plaintiff ſets out the judgment 
on which the writ was founded, he muſt 
alſo prove it. Savage qui tam, Cc. v. 
Smith : | 407 
32. Mal-practice by the ſummoning 
bailiff to the sheriff. Rex v. Whitaker 
| '. 408 

33. Where a sheriff is plaintiff, a "iy 
tat directed to himſelf is regular, and 
the Court in this caſe ſet aide the pro- 
ceeding, but without coſts. Weston v. 
Coulson, Ibid, 
34. The Court upon the application 
of the sheriff enlarged the time for his 
making a return to a writ of fi. fa. upon 
ſuggeſtion of a reaſonable doubt, whether 
the goods ſeized under the writ were not 
coveicd by an extent afterwards ifſued at 
the ſuit of the crown for malt duties, un- 
der the 28 Geg. 3. c. 37. . 21. for the 
purpoſe of inducing the plaintiff to go 
into the Court of Exchequer, and there 
contelt the queſtion of right with the crowi 
in a more eligible manner than in this 


Court. Wells et. al. v. Pickrian. 408 


35. Ruling the sheriff. Poole v. Pate. 
410 
36. If a rule be obtained againſt the 

Sheriff to return a writ, ſervice on the 
under-sheriff's agent in town is not {utt- 
cient. The King v. Coles. Ibid, 
37. By the true conſtruction of 20 64. 
2. c. 37. J. 2. a Sheriff is not liable to be 
called upon to return proceſs unlels within 
fix lunar months after the expiration ot 
his office, and the day on which he goes 
out of office is to be reckoned as part ot 
The king v. Adderley. 
Ih. 

38. A cheriff is not liable to an attach- 
ment for not returning a writ, if not ch. 
led upon by a rule of Court, within ti 


ihe 


notwithſtanding he was requeſted by 120 


party to return it before the fix months 
expired. The Hing v. Jones. $13 
39. The sheriff having returned cefi 
corpus to a bailable writ in a hv 
lat, upon which the plaintiff procce 
no further till this term, the 3 
thought it unreaſonable that the 00 
Should be called upon to bring un 2 
dy after ſuch delay, and they let 3 cos 
attachment, which had itTued _ 1 
for not doing it. The Ring- the 2 — 
rey. : 
nt 54 Sheriff who is ruled, on the oy 
day of a term, to bring in the body, bu 


xt term, 
goes out of office before the ne liable 
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Jable to an attachment for not bringing 
in the body. Meekins v. Smith. 413 

41. A $heriff ought not to be ruled to 
bring in the body until the day after the 
expiration of the rule to return the writ ; 
and if he be, and be attached for not 


obeying it, the Court will ſet aſide the 


attachment for irtegularity. Hutchins v. 
fs | 413 
42. When a writ is returnable the firſt 
return of a term, in a country cauſe, the 
defendant has eight days after the firit 
day of full term, that is, after the 9 
die post to put in bail; and an attach- 
ment againſt the sheriff is irregular, if the 
rule to bring in the body iſſues before the 
time for putting in bail has expired, But 
if the sheriff neglects to apply to the 
Court to ſet aſide the attachment, the 
uregularity is waived. Rolfe v. Steele, 
| Ibid. 
43. Tf the sheriff be once in contempt 
for not bringing in the body, that con- 
tempt is not purged by the defendant's 
ſurrendering on a ſubſequent day, though 
before an attachment is moved for againſt 
the Sheriff, The Ring v. the late Sheriff of 
Middlesex, in a cause of Tayler v. Odlin. 
| 414 
44. Where bail is put in after attach- 
ing the $heriff, and a trial Has not been 
loſt, the Court will ſet aſide the attach- 
ment; for in this caſe the plaintiff is not 
entitled to the benefit of it as a ſecurity, 
in cafe he <hould recover; though it is 
otherwiſe if a trial has been loſt, Hill v. 
Belt, | 85 Ibid. 
45. Upon an application to ſet aſide an 
attachment againſt the sheriff for not 
bringing in the body, bail having been 
put in and no trial loſt, the Court require 
an aflidavit of merits if ſuch application 
come from the defendant in the cauſe, but 
not if it come bona fide from the $heriff 
himſelf, of which fact he muſt make oath. 
But where ſuch attachment has 1e, ularly 
tied, the Court will on no account re- 
licve the sheriff, if it appear that he lat 
the defendant out of cultody without ta- 
king from him ſuch a bail-bond as is re- 
quired by the ſtatute. The King v. 
Sheriff of Surrey. 415 
46. A rule, calling on a sheriff to re- 
wn a writ, illued in the vacation, though 
teſted in the ſucceed is irregul 
ceeding term, is urregular 
and an attachment, grounded upon it, 
mi be ſet aſide by the Court on motion. 
e ling v. Sheriff of Cornwall. Ibid. 
47. Although an e::ception o bail hes 
Fel re uli Euictcd, and the defend- 


_ 


ants's attorney having had verbal notice 
of it proceeds by giving notice of juſtifi- 


cation and attempting to juſtify, yet 


notice in writing of ſach exception mult 
have been given, to make the sheriff lia- 
ble to an attachment for not bringing in 
the body. Cohn v. Dawis. 416 


48. Notice of juſtification of bail, is 


not ſuch a waiver of the default of nos 
giving notice of exception, as to ſupport 
a rule on the sheriſff to bring in the body, 


though it is a waiver as between the plain- 


tiff and defendant. Rogers v. Mapleback. 
Lid. 
49. The Court will not diſcharge an 
attachment againſt the sheriff for not 
bringing in the body, except upon pay- 
ment of the whole debt due and coſts, 
beyond the ſum ſworn to and indorsd 
on the writ. Fowlds v. Mackintorh. 
416 
50. After an attachment againſt the 
Sheriff tor not bringing in the body, the 
Court wil! only relieve him upon paying 
the whole debt and coſts, and not merely 
the ſum ſworn to and coſts. Hepfpeb v. 
Ring. | 417 
51. A , fa. iſſued to the sheriff at the 
ſuit of A. againſt B. on the next day ano- 
ther fi fa. iſſued on the ſuit of C. againſt 
B.; a levy was made under the firſt writ, 
but notice was given to the sheriff by C. 
not to pay over the money. to A. on the 
ground that the judgment obtained by 
him was fraudulent. The sheriff, not- 


withſtanding, paid the money over to 4. 


and the officer filed the ſecond writ with 
a return of nulla bona in the king's bench 
treaſury, inſtead of the office of the Cus/os 
Rrewium of this court, On this an at- 
tachment iſſued againſt the sher:ff for not 
returning that writ, to which attachment 
(after moving the Court to diſcharge it, 
on the ground that the writ in queſtion 
was filed in the wrong place by mere mit- 
take of the officer, and that the miſtake 
was corrected immediately on notice of the 
attachment, by filing it in the proper 
oftice, but with which motion the Court 
refuſed to comply, chiefly on account of 
ſtrong circumſtances of traud, reſpecting 
the execution of the ſuit of A.) the sberiff 
put in bail, and was afterwards examined 
on interrogatories. The prothonotary, 
to whom the examination was referred, 
having reported that neither the contempt 
of the Court nor the imputation of fraud 


appeared to him to be done away, the 


Court ordered the Sheriff immediately to 
pay the whole debt and colts due to C. 
together 


. 
— — 


— 
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together with the coſts of all the applica- 
tions. The King on the Prosecution of 
Bond, v. Baker and Newman, late Sheriff 
Middlesex. 418 

52. The Crown is not bound by ſtat, 
29 Elix. c. 4. concerning cheriff's pound- 
age. Lake v. Turner and Harley. 419 
53. If a $heriit levy under a f. fa. he is 
entitled to poundage, though the parties 
compromiſe before he sells any of the 
goods. Alchin v. Wells. 420 

54. The sheriff may ſue on a bail-bond, 
in a different court from that in which the 


original action was. Newman and Baker, 


v. Faucitt, © 7 Ibil, 
55. No action can be maintained 
againſt the $heriif for not aſſigning a bail- 
bond, it the bond be cancelled on the de- 
fendant's returning into cuſtody before the 
return of the writ.- Stamper v. Milbourne. 
420 


__ SHIPS AND SEAMEN. 

7. A prohibition shall go to the Ad- 
miralty-Court, in a suit there tor ſea— 
Men's wages, if the agreement be ſpecial 
or under ſeal. Howe elq. v. Nappier. 

20 

2. Conſtruction of Eaſt India cabin. 
party of affreightment. Hume v. East- 
India Company. . | 420 

3 The duty impoſed by fiat, 22 Geo. 
2. c. 40. is not payable by veſſels not go- 
ing through the Downs, Matsen v. Sco- 
bel. 421 

4. A maſter or owner, not being a re- 
gular pilot, may not pilot his own veſſel 
up the Thames. Kimber qui tam v. Blan- 
chard. 422 

5. The ſtatute 5 C. 2. c. 20. which 
inflicts a penalty of 20/. on perſons pilot- 
ing ships down the Thames, &c. only ex- 
tends to veſſels failing on foreign voyages, 
and not to thoſe which, having performed 
their voyages, are ſteered from one wharf 
to another on the river, for the purpoſe 
of unloading their cargoes. The king v. 
A Lambe. | 423 

6. So in this caſe it was held, that it 
is only neceſſary to have a regular pilot 
(under 5 Geo. 2. c. 20.) when a veſlel is 
failing onthe Thames in the courle of her 
navigation; and having finished her 
voyage, any other perſon may remove her 
from one part ot the river to another. The 
King v. Neale. 5 424 

7. 4. and B. being joint owners of a 
ship, 4. conveyed his moiety to B. but in 
the bill of ſale the certificate of regiſtiy 


was not truly recited ; B, took poſſeſſion 
and afterwards mortgaged the whole ship 
to A. who did not take poſſeſſion; then 
B. ordered C. to repair the ship: after. 
wards B. conveyed one-half of the Shi 
to A. and the other to D. It was held that 
the firſt bill of ſale was an'abſolute nullity 
under the ſtat. 26 Geo. 3. c. 60. 5s, 17, and 
that A. was liable to C. for the repairs in 
an action for work and labour brought 
by C., A. not having pleaded in abatemenc 
that B. ought alſo to have been ſued. 
Westerdell v. Dale. 425 
8. The indorſements on the certificate 
of regiſtry required by 7 and 8 / 3. c. 


22. and 26 Geo. 3. c. 60. 5. 16. need not 
be recited in the deed of aſſignment of a 


Ship under 5. 17. of the latter act, Ca- 
fpadose v. Codner. 428 

9. Where goods were ordered for 4 
Ship by the owner before the appointment 


of the captain, though ſome were not de- 


livered till afterwards, yet as no perlonal 
credit was given to the captain, it was 
held that he was not an{werable for any 
of them Farmer et al. v. Davies, 431 
10. The owner of a ship is not liable 

to the value of the ship and freight, un- 
der 7 Geo. 2. c. 15. in the caſe of a fob- 
bery, in which one of the mariners is con- 
cerned, by giving intelligence, and after- 
wards sharing the ſpoil. Sutton v. Ai. 
chell. 32 
11. If A. let his ſhip to B. for a voyage, 
engaging to keep it in repair during the 
whole time, for which he is to receive 
freight on the return of the ſhip; and tor 
the ſafety of the ſhip, it becomes necel- 
fary, during the voyage, to put into a port 
to refit ; the expence of refitting mutt oc 
borne entirely by 4, and B. is not liable 
to contribute to it in proportion to his in- 
tereſt in the cargo, as for a general ave- 
rage. Jackson et al. v. Charnoce. 0 
G 433 
12. A ſhip bound for London, alter 
taking in her cargo, but before breaking 
ground, was cut out of her port of lading 
in Jamaica by a French privatcer, but 
was afterwards recaptured and carried 
into another port in the ſame iſland, 
where the cargo was ſold by order of the 


Court of Admiralty for the benefit of 


the freigliters: and it was held that the 
owners of the ſhip were not entitled to 
any part of the freight, though by be 
ulage of the trade the ſhip was loaded at 


their expe:.ce. Curling et al. v. 8 
3 
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13. The wages of a ſailor are not pay- 


able if the ſhip be loſt or taken before 
the end of the voyage. Hernaman v. 
Baauden. i 438 

14. If a ſailor hired for a voyage take 
a promiſſory note from his employer for a 
certain lum, provided he proceed, con- 
tinue, and do his duty on board for the 
yoyage, and betore the arrival of the ſhip 
he dies, no wages can be claimed either 
on the contract or on a quantum meruil. 
Cutter, ex dim. Cutter, v. Powell. 439 

15. A promiſe by a captain of a tip 
on behalf of his owners, when the ſhip 
was taken, to pay monthly wages to one 
ot the {ailors, in order to induce him to 
become a hoſtage, is binding on the own- 


ers although they abandon the ſhip and 


cargo. Yates v. Hall. 440 

16. Foreign ſeamen at a foreign port 
enter into articles with the maſter, who 1s 
abo a foreigner, for a voyage on board a 
foreign ſhip, and thereby agree, amongſt 
other things, not to inſtitute any ſuit 
againſt the maſter in foreign countries, or 
cite him-before any judge or magistrate, 
but that they will abide by the maritime 
code of their own country, and the adju- 
dication of their own courts. Having 
made this agreement in their own coun- 
try, they cannot maintain an action in 
England againſt the maſter for wages, 
though the ſhip and cargo be confiſcated 
in an Englisb port, and the voyage there- 
by ended. Cle nar v. Meyer. 444 

17 But if a ſeaman belonging to a 
merchant ſhip, which is articled for a 
certain voyage, be prevented from. per- 
forming the whole voyage by being diſ- 
abled by an accident happening in the 
course of his duty; he is entitled to 
wages for the whole voyage. Chandler v. 
Crit ces. 446 
8. The 37 Geo. 3 c 73. having pro- 
hivited more than double monthly wages 
being giving to ſeamen coming from the 
elt Indies, unlels the captain be ſpecially 
licenſed to give a greater rate by the 
chiet officer of the port; a general licence 
by ſuch chief officer to a captain; 10 
Procure men on ſuch terms as he can,” is 
void. — The zd ſection of ſtatute 37 Geo. 
3 C. 73. enacts, that no maſter or com- 
mander of any Britiſh ſhip, which ſhall 
fait for any port in Great Britain, hall 
re or en 
a (Erion, at any port or place within 
he Majcſty's colonies, or plantations in 
tas Wert Indies, to ſerve on board any 


gage any seaman, mariner, or 


ſuch ſhip at oreater or more wages, or 
hire, for ſuch ſervice, than according to 
the rate of double monthly wages; unless 
the governor, chief magistrate, collector, 
or comptroller of such port or place, shall 
think that more ought to be given, and do 
and shall accordingly authorize and direct 
the game lo be given by writing under bis 
hand; that then and in such caſe the 
maſter and commander ſhall be at libert 

to pay, and the ſeamen to receive, ſuch 


greater or-higher wages, as ſuch governor, 


&c. ſhall direct as aforeſaid; and all 
contracts bonds, &c contrary to the 
meaning of the act, ſhall be null and void 
and the mafter of ſuch ſhip entering into 


ſuch contract, ſhall forteit 1001. Rodgers 


v. Lacy. I 447 
19 In aſſumpſit by a ſailor for wages, 


the declaration ſtated it to be for wages, 
and the average price of a negro ſlave, 
earned “ during a certain voyage from 
the port of London, to the coaſt of A 
rica, and from thence to the Mert. Indies: 
at the trial it appeared from the articles, 
that the voyage was „from the port of 
London, upon an intended voyage to the 
coaſt of Mica, for flaves, —.— thence 
to the Mect Indies or America, and after- 
wards to London in Great- Britain, or to 
her delivering port in Europe; and no 
mention was made in the articles of the 
average price of a negro ſlave. The Court 
held, that the variance between the de- 


{cription of the voyage in the declaration 


and the articles was fatal, though the cap- 
tain put an end to the voiage in the West 
Indies, and diſcharged the crew there; 
and though the deicription of the voyage 
in the declaration was under a scz{icet : and 
they held alſo, that the contract for the 
average price of a negro ſlave, in addi- 
tion to the wages was void, not being 
included in the aiticles according to the 
2 Geo, 2. c. 36 White v. Milson. 448 

20, The power of impreſſing geamen, 
gecfaring men, and perions whoſe occu- 
palions and callings are to work in Ves- 


Sls and boats pon riwers, is founded 


upon immemoriai usage: But there inay 
be a legal right of exemption upon the 
game fourdation. Rex v. J. Tubbs, 


| 450 
21. It is not decided whether a landed 
eſtate will exempt a mariner from be- 
ing preſſed. Richard Good"s case. 456 
22. A lea-faring man ſerving the office 
of headborough, is not thereby * 
om 
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from being impreſſed. Ex parte J. For. 

23. A bargeman protected by the na- 
vy- board while carrying timber to the 
king's docks, cannot be impreſſed by vir- 
tue of any warrant from the Admiralty. 
Goldswwain's case. 

24. The ſtat. 6 and 7 V. 3. c. 18. f. 19. 
which allows to the maſter of every ſhip, 
engaged in the coal-trade, two ſeamen 
tree irom impreſſing, was ſuppoſed to be 
ſtill in force, Ex parte Drydon. 458 

25. But in this caſe it was decided that 


the ſtat, 6 and 7 M. z. c. 18. ſ. 19. allow- 


ing the maſter of a collier to nominate 
two ſeamen free from being impreſſed, 
is no longer in force, Ex parte William 


SOLDIERS. 


1. In this caſe it wacheld that though 


an officer's half- pay is not aſſignable at 


law, yet the uſe of it may be a ig ned in 


— 


equity; and, when ſo aſſigned, the aſ- 
ſig nor cannot maintain an 2i/umpſit for it, 
as money had and receiie to his ule. 
Stuart v. Tucker, - _ 461 

2. A high-conſtable, by himſelf or 
deputy, may billet ſoldiers under the mu- 
tiny act. Medhurst v. Waite. 462 

3. Horſes employed in drawing artil- 


lery are billetable under the mutiny act, 


whether they belong to the ordnance, or 


are furniſhed for the ſervice by contract. 
Read v. Millan. Ibid. 
4. The toot-guards may be billeted all 


over the kingdom as well as the other 


troops. The King v. Calvert. Ibid. 
5. The receiving pay as a ſoldier ſub. 


jets the receiver to military juriſdiction. 


Grant v. Sir Charles Gould. 463 

6. In an indictment on 37 Geo. 3. e. 
70. it is ſufficient to charge an endeavour 
to incite, &c. without ſpecifying the 
means employed. Alſo under a charge, 
that 4. endeavoured to incite B. to mu- 


tiny, being a ſoldier, knowledge of B's 


being a ſoldier is implied. The word adwi- 
cealy, in ſuch a caſe, is equivalent to know- 
ingiy. And it ſeems that if one endeavorr 
compriſe two ſeparate offences, à count in 
an indictment charging that endeavour 
may contain thoſe two offences. The King 
v. Fuller. 473 


SLANDER. 
Prohibition lies to the ſpiritual court 
to ttay proceedings, for calling a woman 
whore in London. Brand v. Roberts, 204 


Ibid. 


459 
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SLAVES, 


1. The Court will not put off a trial ox 
account of the abſence of a material wit- 
neſs, if by his evidence the defence of 
ſlavery is intended to be eftabliſhed, Fo. 
binson v. Smyth, 137 
2. In aſſumpſit by a ſailor for wages, 
the declaration stated it to be for wages, 
and the average price of a negro ſlave, 
earned © during a certain voyage from 
the port of Loxdon, to the coast of Africa, 
and from thence to the W/est-Indies :" at 
the trial it appeared from the articles, 
that the voyage was “ from the port of 
London, upon an intended voyage to the 
coaſt of Africa, for ſlaves, from thence 
to the West- Indies, or America, and after. 
wards to London in Great Britain, or to 
her delivering port in Europe;“ and no 
mention was made in the articles of the 
average price of a negro ſlave. The 
Court held that the variance between 
the description of the voyage in the de- 
claration and the articles was fatal, 
though the captain put an end to the 
voyage in the West-Indies, and d:[charged 
the crew there; and though the deſenp- 
tion of the voyage in the declaration was 
under a scilicet ; and they held allo, that 
the contract for the average price of 
a negro flave, in addition to the wages, 
was void, not being included in the ar- 
ticles according to the 2 Geo. 2. C. 36. 
White v. Wilsen. 443 


SMALL DEBTS. 

A set-off, reducing the plaintiff's de- 
mand under 40. doth not affect the ju- 
riſdiction of this Court. Gros: v. Tiste, 
* Þ ; 109 

| STAGE. 


Tumbling is not an entertainment of 
the ſtage within the meaning of the at, 


10 Geo. 3. c. 28, The Ag v. Hang 
+7 


STAMPS. 


1. A mere cognovit need not be 
ſtamped 3 but if it contain any terms = 
agreement, it does require a ſtamp. Ae: 
v. Hill. A 

2. The penalty of the ſtamp act of 1 
Ann. ſtat. 2 C. 22. is incurred by eralns 
names and dates, upon letters of en 
ney made in England, to collect debts 


abroad without reſtamping. _— 
* who KC. v. Babb. ; The 
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3. The plaintiff cannot recover upon a 
written contrat made in Jamaica, which 
by the Jaws of that iſland was void for 
want of a ſtamp. Alves v. Hodgson. 477 

4. An action on the defendant's un- 
dertaking to pay the debt of his mother, 
who was in trade. Mackenzte v. Banks. 478 

5. Legacies charged on Jand are liable 
to the legacy duty, but not a devile of 
und or intereſt in land. Greer v. Croft. 479 

6, In this caſe the court of King's 
Bench held that articles of agreement 
under ſeal could not be given in evidence 
unleſs ſtamped with a deed ſtamp, al- 
though the agreement ſtamp is of the 
ſame value, but differently formed. Ro- 
bm v. Drybrough. 481 

7. It was held upon the ſtat. 9 Geo. 3. 
0. 37. for indemnitying perſons who had 
neglefted to pay the ſtamp duties on ap- 
prentices* indentures, that the act barred 
only future actions, and did not diſcharge 
a verdict before obtained. Couch, qui 
tam, &c. v. Jefferies. | Ibid. 

$. The Court will not make a rule on 
2 plaintiff who brings an action on a bond, 
to allow an officer of the ſtamp duties to 
inſpect the bond, becauſe the defendant 
expects it to be forged. Chetwind v. 
Marnell, ; 482 

STATUTES. 

1. Colluſive notes to an edition of the 
ſtatutes will not take it out of the king's 
printer's patent. Baskettv.Cunningham.483 

2. Upon a penal ſtatute, if the offence, 
and conſequently the right which arises 
from the prohibition contained in it, be 
new, no remedy or mode of prosecution 
can be purſued, except what is directed 
by the act; and the ſtatutes which prohi- 
bit interlopers give, by that prohibition, 
the ſole East. India trade to the company. 
The trade was free before; conſequently 
the ſtatutes create a new offence. Millar 


v. Tapir. Ibid. 


3- In remedial cases, the conſtruction 
of ttatutes is extended to other eaſes with- 
in the reason or the rule of them: but 
where it is a hard poſitive law, and the 
reason is not very plainly to be seen, it 
ought not to be extended by conſtruction, 
Atcheron v. Everitt, 484 

4. Where an act confers certain privi- 
leges on officers who may be sued for 
things done in pursuance of that act, and 
a ſubſequent act impoſes new obligations 
on the old officers, the privileges of the 


former ſtatute do not attach on them in 
reſpect of things done under the latter. 
Bazing v. Skelton. 434 

5. Before the ſtat, 33 Geo. 3. c. 13. 


was paſſed, if an act of parliament was to 


take effect from and after the passing 
of the act, it was held to operate by le- 
ra] relat ion from the firſt day of the ſeſ- 
ſion.“ Latless v. Holmes, 435 
6, Where computation of time is to 
be made from an act done, the day on 
which the act is done is to be included in 
the reckoning. Castle et al. v. Burditt et 
0 4.36 
7. When the word „ month is uſed 
in a ſtatute, without the addition of“ ca- 
lendar,” or any other words to shew that 
the legislature intended calendar, it is un- 
derſtood to mean a ** lunar month.“ La- 


con et al. v. Hooper et ak Ibid. 


8. Where an offence created, or made 
penal, by ſtatute, is in its nature single, 
one single penalty only can be recovered, 
though ſeveral join in committing it.— 
But if the offence is in its nature ſeveral, 
each offender is ſeparately liable to the 
penalty. Rex v. Clark et al. 488 

9. If a ſtatute prohibit all perſons from 
doing certain acts, without annexing any 
particular punishment, the committing of 
ſuch acts is an offence, and punishable as 
a misdemeanor at common law. The King 
v. James Harris. 490 

10. A mandamus will not lie to exe- 
cute one part of a power granted by act 
of parliament. The King v. Bir mngham 
Canal Nawigation. 492 

11. Where by a ſtatute a ſpecial autho- 
rity is delegated to particular perſons, af- 
fecting the property of individuals, it muſt 
be ſtrictly purſued, and appear to be ſo 
upon the face of their proceedings. The 
King v. Croke. 493 

12. The proceedings on a certiorari on 
a private a& will be quaſhed if the foun- 
dation of the inferior juriſdiftion was not 
ſet out therein. The King v. Liverpool. 496 

13. The" exceptions in the enactin 
clauſe of a ſtatute, which creates an of- 
fence and gives a penalty, muſt be nega- 
tived by the plaintiff in his declaration. 

But it is not ſo where it is by a ſub- 
ſequent proviso. Spieres v. Pari er. id. 

14. It an aet give a perſon aggrieved an 
appeal either to the ſeſſions for the city of 
London or the ſelſions for Middlesex, the 
party may appeal to the ſeſſions of either, 


SU. UB dee OWELWISE settled by the stat. „ Geo. 3. c. 15, WHICH ENaCts, that all 


acts Where no particular commencement is mentioned therein, shall begin tw operate 
eniy from the day of the passing thereof, and which is to be expressed on the parliament 


tall. immediately after the title of the act. 
Vol. V. 


although 
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although the grievance did not originate 


within the juriſdiction of the juſtices to 


whom the appeal is made. The King v, 
Commisgoners of Shoreditch, 499 
15. By an incloſing act an appeal was 
iven to the next ſeſſions, within ſix 
months after the cauſe of complaint: an 
appellant moved the court of ſeſſions (in 
due time) to receive and reſpite his ap- 
peal to the next ſeſſions, which was re- 
fuſed; and this Court would not grant a 
mrandamus to the juſtices at the ſeffons to 


receive it. The King v. Justices of Der- 


bysbire. 501 
16. If a power of appeal is given on 
certain e eee from a conviction by 
2 juſtice of the peace, to any quarter ſeſ- 
 fions to be holden within fix months from 
ſuch conviction: if the appellant lodge 
his appeal, and the Court diſiniſs it with- 
out entering into the merits, becauſe the 
revious conditions have not been regu- 
arly complied with, and confirm the con- 
viction, ſuch judgment is conclusive, 
and the party cannot lodge a ſecond ap- 


peal from the fame conviction, though 


within the ſix months. The King v. the 
Jugtices of the Wet Riding of Yorkshire. 
| x $502 

17. When a ſtatute directs juſtices to 
give notice to a party convicted of his 
right to appeal, thoſe juſtices ſhould alſo 
inform him of the neceſſary ſteps to be 


taken by him to enforce that right. The 


King v. Justices of Leeds. 503 
18. After a ſubject has been once de- 
cided, it cannot be again brought for- 
ward on preciſely the ſame grounds. Bon- 
nell v. Beighton. 504 
19. Where the moiety of a penalty is 
given by a ſtatute to the treaſurer of a 
county, riding, or division, the word 
didi sion mult be taken in its /egal and not 
In its ar ſenſe; and cannot be ap- 
plied to the different parts of a county in 
which the magistrates act under one ge- 
neral commiſſion, but for the convenience 
of the county adjourn the quarter ſeſſions 
from one part of it te another, and ap- 
point a ſeparate treaſurer for each. Evans, 
qui tam, v. Stewens. 50 5 
20, If power is given to a party 


grieved under an act of parliament, to 


appeal againſt an order of juſtices to the 
next ſeſſions, he piving ten days notice of 
appeal before the ſeſſions, if there be 
time, if not, to appeal to the following 
ſeſſions on giving the like notice, aud the 
appellant has no notice of the proceeding 
of the juſtices ten days before the ſeſſions, 
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he muſt wait till the following ſeſſions 
The King v. the Juslices of Staforditire 
21. The quarter ſeſſions may 3 
by information on the ſtat. 5 Flix. c. 4. 
for exerciſing a trade, not having ſerved 
an apprenticeſhip for {even years. Farren, 
qui tam, v. Williams. 907 
22. Juſtices in ſeſſions have no auth. 
rity to fix the bailiff's fees for arreſt ; nor 
will the court of B. R. allow more than 
the usual fee, though more was in fac 
paid, in compliance with a table of fees 
ſettled by the juſtices at their quarter ſel. 
ſions, and acted upon in practice for many 
years. Boddero and others v. Moxie and 
others. ol 
23. Conſtruction of tat. 8 C. z. c, 
33. for making and maintaining a nwi- 
gable cut or canal from Birmingham to 
diton, &c, Minors et al. v. Houghtmn, 
$09 
24-In this caſe it was a queſtion whether 
the ſelling goods by auction witllin the 
city of London, by an auctioneer who hay 
paid the duty of 20s. for a licence te- 
quired by the ſtat. 17 Geo, 3. c. 50, but 
who has not been admitted as à broker 


by the court of mayor and aldermen, 


makes him liable to the penalty of the 
6 Ann. c.16, for acting as a broker without 
being ſo admitted? Willes v. Elli, 
10 

25. Butter exported from Irelard to 
Lisbon, and from Lisbon into this king - 
dom, was held not to be conſidered as in- 
cluded in the ſtatutes which prohibited 
the importation of it from Ireland into 
this kingdom. Rev v. Bell. Ibid. 
26. An information qui tam upon the 
ſtat. 8 Geo. 1. c. 7. for a fraud in weigh 
ing and packing butter, exhibited in the 
ſheriff's court at York, may be removed 
into B. R. by writ of habeas corpus cum 
causa. Hartley, qui tam, v. ge 
61 

25. By the ſtatute 19 C. 3. c. 74» the 
clerk of afſize on each circuit is entitled to 
receive a certain fee for every perſon con- 
victed of a tranſportable offence (except 
petty larceny) and ſentenced to tranſpot- 
tation, hard labour, or confinement in 
the houſe of correction, and for perions 
capitally convicted, who afterwards have 
received the king's pardon on condition 
of being tranſported or impriſoned. On 
the Norfolk circuit that fee is one guints 
Fleetwosd v. Finch. $13 
28, The Southwark court of 2 
act (22 C. 3, c. 47) cannot be plc? - 


to an action brought in a superior court. 
The proper mode for the defendant to 
avail himself of it, is by entering à $ug- 
gestion on the record, after verdict, or the 
execution of a writ of enquiry. Barney 
v. Tubb. 513 

29. The 29 Geo. 2. c. 37. does not 
gire power to the courts baron of Sheffield 
and £cclesall to hold suit againſt ome 
relding within the juriſdiction of thoſe 
courts in causes arising without. The 
hing v. Danser. : 517 

30. A perſon who fiſhes in a fiſhery 
belonging to another, but to which he has 
a claim, for the purpoſe of giving occa- 
fon to an action in order to try the right, 
is not liable to a penalty under 5 G70. 3. 
c. 14. Kinnersley v. Orpe. 519 

41, The additional toll to be paid by 
waggons over weight, muſt be according 
to the progrefſive proportions named in 
the ſtat. 14 Geo. 3. c. 82. f. 2, not a gross 
charge at the higheſt additional toll in- 
curred upon the gross overweight. Cham- 
berlain et al. v. Songhurst. 520 

32. Perſons empowered by ſtat. 3 Geo. 
J. c. 15. toinſpe& the entries of freemen, 
have a right to inſpect all books, papers, 
Kc. in which the admiſſions of freemen 
are entered. And where there are two or 
more bailiffs, &c. of a borough or cor- 
poration, a joint action will lie, if they 
retuſe inſpection, though the words of 
the ſtatute are in the ſingular number, 


mayor, bailiff, &c, Schuldam v. Bun- 


mis and another. Ih:d. 

33- Juſtices of the peace upon an ap- 
peal from a rate to the quarter - ſeſſions, 
cannot make a new, but only quaſh the 
fubliſting rate. Rex v. St. Andrew's, 
Holborn. 522 


34. The ſtat. 28 Ed. 1. c. 20. which 


prohibits the making filver plate under 
the ſtandard alloy, is not repealed by any 
of the ſubſequent ſtatutes againſt the 
lame offence ; they only add accumulative 


prnalties, Rex v. Fackson. 523 


35. By the 10 and 11 V. 3. c. 8. the 
Proprietors of navigation ſhares in the 
river Tone are created a corporation with 
certain funds, directed to keep an account 
of their receipts and diſburſements, which 

every year be examined, ſtated, cor- 
refted, and allowed, by the biſhop of 
B. and I. and the juſtices of the peace 
tor the county of Somerset, or any fee or 
more, at their firſt general quarter- ſeſſions 


after a certain da „ at which time they 


ae to direct a diſtribution of the ſurplus 


profits, if any: held that the ſeſſions in 


192 
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one year have no authority to reviſe or 
correct any errors in the accounts, upon 
which a balance was ſtruck and allowed 
at the ſeſſions in any preceding year. Rer 
v. Conservators of the River Tone. 525 

36. In an indictment on the 15 Geo. 2. 
c. 28. 5. 3. it is not neceſſary to aver 
that the defendant is a common utterer of 
falſe money. The King v. Smith: 529 


STAYING OF PROCEEDINGS. 


1. When proceedings are ſtaid for a 
time certain, above a year, proceedings 
may go on at the expiration of the time, 
without a. term's notice. Mattins v. 
Haydon. | 119 

2. So in this caſe it was held that a 
term's notice is not neceſſary to revive pro- 
ceedings againſt a defendant, who has 
ſtayed them by obtaining an injunction. 


Poswworth v. Philips. 120 


3. The Court will not ſtay proceedings 
in an action of replevin, 4. upon pay- 
ment of the rent in arrear, together with 
all coſts, though the arrears were tendered 
before the replevin with coſts up to that 
time. Hopkins v. Shrole. 301 


STOCK JOBBING. 


r. The loan of money produced by the 
ſale of ftock, on an agreement that the 
borrower ſhall replace that Rock on a cer- 
tain day, or "_— the money on a ſubſ- 
quent day, with ſuch intereſt in the mean 
time as the ſtock itſelf would have 

oduced, is not uſurious, though the 
intereſt exceed 51. per cent. unlefs the 
tranſaction be colourable, and a mere de- 
vice to obtain more than legal interest. 
Tate v. Mellings. | 699 

2. The ſtatute / Geo. 2. c. 8. s. 8. was 
only to prevent gambling in the funds; 
but the legiſlature did not mean to pro- 
hibit a loan of ſtock, and an undertaking 
to replace it. Sanders v. Kentisgh and 
Haw kesl:y. 530 

3- A broker who contracts with others 
for the ſale of ſtock at a future day by the 
authority of hi; principal, who after- 
wards refuses to make good the bargain, 
cannot by paying the difference to such 
third perſons maintain an action on an 
implied aſſumpfit againſt his principal for 
the amount. It was alſo decided, that 
if the principal were really poſſeſſed of 
the Rock ſo bargained to be fold, ſuch 


contract is not illegal within the ſtar. 7 
| Geo. 2. 8. 2gainſt ſtock- jobbing, al- 


though 
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though the broker did not diſcloſe the 
name of his principal at the time of the 


bargain made; and the purchaſer may 
maintain an action for the difference 


againſt the principal. Child v. Morley. 
3 |. 
SUBPCENA. 


A. ſubpoena may be iſſued from the 
ce requiring a witneſs to at- 
tend at the aſſizes in the country, to give 
evidence in ſupport of an intended proſe- 
cut ion for a felony; and this Court will 
grant an attachment against him for not 
attending in obedience to the subpana. The 
King v. G. Ring. — 20 


SUMMONING BAILIFF. 


Malpractice by the ſummoning bai- 
liff to the ſheriff, Rer v. Whitaker. 
408 


SUNDAY. 


Service of notice of declaration on a 
Sunday is bad. Morgan v. Johnson, 39 


TAXES. 


1. The owner of ſtables in the pariſh of 
Marybone, rented by the colonel of a 


troop of horſe, by the authority of the 
king, for the uſe of the troop, is liable to 
be aſſeſſed for them to the paving rates 


collected in that pariſh, under the 10th of 


Eckersall v. Briggs. 
534 

2. An appeal againſt a conviction on 
the 24 Geo. 3. c. 31. for not entering 
horſes, &c. mult be to the quarter - ſeſſions 


Geo. 3. c. 23. 


next after the conviction, and not after 


the execution. And an action on the 
caſe cannot be maintained againſt a juſ- 


tice of the peace for refuſing to take bail, 


in order that the party may appeal to any 
other ſeſſions than thoſe next after the 


conviction; nor for not returning the 


conviction to any other ſeſſions. Proser 


v. Hyde. 535 


3. A perſon cannot be convicted of a 


penalty under ſtat. 25 Geo. 3. c. 47. for 


not delivering to the aſſeſſors a liſt of his 
horſes liable to the duty, &c. © until af- 


ter the expiration of fourteen days from the 


time of giving notice by the aſſeſſors, and 


until a demand made by the aſſeſſors.“ 


The King v. Thomas Benxve(l. 537 

4. An appeal againſt a ſurcharge for 
the duties on ſervants, &c. mult be pre- 
ferred on the day appointed by the com- 


miſiloners under the 25 Geo. 3. c. 42. and 


as, to part. 


cannot be made after the expiration of the 
year within and for which the tax is to be 


collected. The King v. Walter, 338 


' TENANT IN COMMON. 


1. Thirty-ſix years sole and uninter. 
rupted poſſeſſion by one tenant in comm; 


or clam ſet up by, his companion, was held 
a ſufficient ground for a jury to precun: 
an actual ouster of the co-tenant. Dye v. 
Prosser. | 101 

2. One tenant in common cannot arox 
alone for taking cattle damage fealant, 


but he ought allo to make cognizance, a; 


bailiff, of his companion. Culley v. Strar- 
man. 296 
3. A terre-tenant, holding under two 
tenants in common, cannot pay the whole 
rent to one, after notice from the othe! 
not to pay it; and if he do, the other 
tenant in common may diſtrain for his 
ſhare. Harrison v. Barnby. 297 

4. A deviſe by a teſtator to his ve 
children, and the ſurvivor and ſurvivors 
of them, and the executors and adminit- 
trators of such ſurvivor ſhare and {hare 
alike, as tenants in common, and not 4; 
joint tenants, is a tenancy in common in 
fee. Rose ex dim. Pere et al. v. Hi! 


$9 I 


5. One tenant in common cannot mam 
tain an action on the caſe in nature ot 


waſte againſt another tenant in common 


(in poſſeſſion of the whole having a demite 


of the moiety from the firſt), for cuttivg | 


down trees of a proper agc and grow til 
for being Cut. Martyn v. Knoawllys, 


$41 
TENDER. 

1. The defendant cannot plead 17 
as5umpsit to all the counts, and a tender 
Doxwgail . Bowman, 
Maclellan v. Howard. 8 

2. It is no anſwer to an action on tlic 
ſtatute 2 . and M. c. 5. tor a pound 


breach, that the rent and demand wcie 


tendered atter the diſtreſs and mmpound- 
ing. Firth v. Purvis. 542 


THEATRES. 

Tumbling is not an entertainment 
of the ſtage within the meaning ot 1 
ſtat. 10 Geo. 3. c. 28. The Aing fy | 


Handy. 4/ 
TITHES. . 

1. It was moved for a prohibition e 

the confiſtory court of Vork, on 3 8. 


geltion, that in a {uit for tithes, a "And 


. ? 
without any account to, or demand made 
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had been pleaded. But it not appearing 
that the plaintiff had proceeded fince this 
plea, the Court doubicd, whether a pro- 
hibition would lie. But granted a rule 
to ſhew cauſe, Graham v. Potts, 
: 203 

2. In this caſe a prohibition was denied, 
after centence, where the defendant below 
had ſet up ſeveral cuſtoms reſpecting tithes, 
but had ſubmitted to trial. Full v. 


Hutchins.” 210 
3. Titkes lie in grant. Chawe v. Cal- 
mel. 543 


By a grant of all tithes ariſing out 
of or in reſpect of farms, lands, &c. tlie 
tithes ariſing out of and in reſpect of 
rights of common appurtenant to ſuch farm 
or lands will pals. Lord Guwrydiy et al. v. 
Foates 544 
5. A new incloſed common ſhall not be 
exempted from ſpecific tithes, from which 
the lands to which it was appurtenant 
were exempted belore the incloſure. Mon- 
caster v. Watson. 550 

6. In a queſtion upon the cuſtom of 
tithing in the pariſh of A. evidence that 
ſuch a cuſtom exiſts in the adjacent pariſhes 
is not admiſſible, But it is otherwiſe if 
the cuſtom be laid as the general cuſtom 
of the whole county. Furneauc v. Hutch- 
Ins. 552 

7. Notice of ſetting out tithes is not 
neceſſary by common law, though by ec- 


clefialtical law it is. Butter v. Heathby. 


533 

8. In debt on 2 and 3 Ed. 6. c. 13. for 
not letting out tithes, where the declara- 
tion ſtated that they were within forty 
years next before the ſtatute of right 
Jielded and payable, and yielded and paid; 
evidence that the land had always been 
remembered to be in paſture, and had 
never, within living memory, paid any 
tithe, isnot ſufficient to defeat the action. 


Mitchell v Walker. 553 


9. Though the proprietor of tithes 
leave them on the land more than a rea- 
ſonable time after they are ſet out, 2 d 
after he has not ice theteo the own of 
the land cannot juſtify in treſpaſs turning 


in his cattle upon the land to depaſture it 
in the uſual courſe of husbandry, whereby 
the cattle conſumed the tithes: but his 
remedy is either by diſtreſs or by action. 
uUlams v. Ladner, 557 
10. Method of proceeding for ſubtiac- 
ton of tithes. Rex v. Owen alias Oo. 
Vaston. | $59 
1. Whether cuſtomary tenants can 
Preſcribe in nou decimando, and hav. 
Stephenson, gent, v. Hill. 562 


WOT 
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12. If a compoſition for tithes be made 
by 4. as proprietor, and he lea ſe them to 


B., whoſe intereſt is aſterwards put an 


end to by A. before any alteration is 
made in the compoſition, A. cannot de- 
termine it without a ſix-months' notice. 


If A. execute a leaſe of tithes to B. on 2 


day ſubſequent to their ſeverance, but 
previous to their being carried away by 
the land-holder, B. cannot maintain an 
action on 2 and 3 Fd. 6. c. 13. as the 


right to the tithe veſted in 4. immediately 


on ſeverance. Evidence that the pa- 
riſhioners have treated with the proprie- 
tor for a compolition is not alone {ufficicut 
to eſtabliſh his poſſeſſion of the tithes in an 
action on the ſtatute. But it is not clear 
whether if one only of two joint- tenants 
execute an aſſignment of a leaſe of tithes, 
the perlon claiming under that leaſe can 
ſupport an action for not letting them out. 
Wyburd v. Tuck, Idem v. Dyson, Iden v. 
Smith, Idem v. Holbrook. 564 
13. By law hops are titheable after they 
are gathered from the bind; and a cuſtom 
to ſet out the tit he of them by the tenth 
hill, where the rows are unequal, leaving 
the binds uncut and the poles ſtanding, 
cannot be ſupported. Amght v. Haley. 
$70 

14. The rankneſs of a modus for tithes, 

is a queſtion of fact and not of law. Ey 
v. Dowling. 8 537 
15. Where a modus is pleaded in au 
eccleſiaſtical court a prohibition may be 
granted at any time before final ſentences 
and a prohibitiou will be granted tua 
court of appeal, where it appears that 
they have no juriſdiction over the ſubject 
matter, even after they have remitted the 
tuit to the court below, and awarded 
colts againſt the appellant, and though 
the party applying tor a prohibition ap- 
pealed to that court. Darby v. Caceus, 
clere; and Wotley v. the Same. 588 
16. It a modus be not proved as laid by 
the plaintiff in a fuit in prohibition, 
there muſt be a verdict for the defendant. 
But it any modus be found, though dit- 
ſerent from that laid, that is a ground for 
the Court to refuſe a conſultation. Broct 
v. Ri chardeou. 59% 


TITLE DEEDS. 


>» 


In this caſe a prohibition was granted 
to ſtay a ſuit in the ſpiritual court, for 
breaking open à cheſt in the church, and 
taking away the title deeds 19 the advav- 
gon of it. Carduer v. Parr. 203 

| | TOLL 


| 
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TOLL. 


1. A preſeription ſor toll through the 
streets of a town in conſideration of re- 
pairing divers ſtreets there, was held ill, be- 
cauſe it did not ſay he repaired all the ſtreets 
there, and the plaintiff might be paſſing 


with his waggon through a ſtreet which he 


did not repair,for any thing that appeared 
to the contrary, Truman v. Walgham 
Key. 590 

2. But a preſcription as lord of the 


manor for toll of all goods landed within 


the manor, in conſideration of repairing 
a wharf within the manor, not confinin 
x to the wharf, has been held good. 
Colton v. Smith. 592 
3. If a perſon claiming a toll for paſ- 
fing over an highway, can ſhew that the 
Jiherty of paſſing 
taking of toll tor ſuch paſſage, are both 
immemorial, and that the foifand the tolls 
were before the time of legal memory in 
the ſame hands, though ſevered. ſince, it 


hall be preſumed that the foi} was origi- 


nally granted to the public in conſidera- 


tion of the tolls; and ſuch original grant - 


is a good conſideration to ſupport the de- 
mand. Lord Pelham v.Pickersgull. 593 
4. An exemption from tolls in a turn- 


pinke act for horses attending cattle return- 


ing from pasture, does not extend to a 
horſe ridden by the owner of the cattle 
at paſture ix order to fetch them from pas- 
ture. Harrison v. Brough, 598 


5. A claim of toll to be taken in ſpe- 


eie for goods fold in a market is ſupported 


by evidence of a right to toll for goods 


brought into the market and there told ; 


without ſhewing any right to toll for 


goods fold in the market without being 
brought there. Moseley v. Pierson. Ibid. 


TONE NAVIGATION. 


By the 1oth and 11th /. 3. c. 8, 
the proprietors of navigation ſhare in the 
river Tone are directed to keep an account 
of their receipts and disburſements, which 
ſhall every year be examined, ſtated, cor- 
refed, and allowed, by the biſhop of B. 
and V. and the juſtices of the peace for 
the county of Somerset, or any five or 
more at their firſt general quarter ſeſſions 


aſter a certain day, at which time they are 
to direct a diſtribution of the ſurplus pro- 


fits, if any: held that the ſeſſions in one 
year have no authority to reviſe or cor- 
rect any errors in the accounts, upon which 
a balance was ftruck and allowed at the 
seſſions in any preceding year. Rex v. 


over the foil, and the 
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 gainſt each. Pryce bart. v. Foulkes et al. 


. 


Contervators of the River Tone. Th 
TREASON, 


1. The houſe of correction for the 
county of Middlesex adapted to the ſepa. 
rate reception of felons purſuant to the 
22d George 3. c. 64. and other acts, is 1 
legal priſon for the ſafe cuſtody of per. 
ſons under a charge of high tieaba, Ex 
parte Thomas Evans. 155 

2. A perſon indicted for high treaſo! 
is entitled to a copylof the indictment and 
liſts of the witneſſes for the crown, and of 


the jurymen who are to be returned on 


the pannel, ten days before his arraign- 
ment. The King v. Lord George Cordu, 


$93 
3. Trial for high-treaſon, The Xing v. 


Stone. 6011 


| TRESPASS. 
1. In treſpaſs againſt ſeveral, the nv! 
pros. ought to be joint, not diſtinct a- 


63 
2. In treſpaſs againſt geveral, if an 
ſuffer jadgment by default, the plainti 
need only give evidence to affect the reſt. 
Harris v. Butterly et al. bs 

3. If two defendants in treſpass ſuffer 
judgment by default, and the plaintiff 
execute writs of enquiry against them 


Separately, and take ſeveral damages 


aguinet them, it is irregular; and, if the 
plaintiff enter up final judgment with thoſe 
ſeveral damages againſt the defendants, it 
is erroneous: but the Court will permit 
the plaintiff to set aſide his own proceed. 
ings before final judgment, on payment o 
coſts, Mitchell v. Milbank. 138 
4. In this caſe a prohibition was grant- 


ed, to ſtay a ſuit in the ſpiritual Court, 


for breaking open a chest in the church, 
and taking away the title deeds to the ad- 
wvowuron out of it. Gardner v. 98 
5. Treſpaſs will not lie in this count) 
for entering a houſe in a Britiſh ſettle- 
ment in America. Doulson v. Matthews 
ESR 742 
TRIAL. 
1. The death of the defendant between 


the commiſſion day and the day of tft 


is not a ground for ſetting atide 2 verdic 


for the plaintiff, For all the ſittings are 
considered in law as only one da)! 


and of courſe all the verdicts given wo 


133 
2. A firoke given at ſea, and the pa) 
Ges intreland. TheKing v. Farrel 


to the firſt day. Jacobs v. Minic 


605 
An 


Jo 


<< 1 —- 


3. An order made by a corporation, 
and entered in their books, ſtating that 
4. B. (againſt whom a jury had found a 
verdict with large damages, in an action 
for a malicious proſecution for perjury, 
which verdi&thad been confirmed in C. B.) 
was actuated by motives of public justice, 
Ec. in preferring the indictment, is ſuch a 
libel reflecting on the adminiſtration of 
juſtice, for which the Court will grant an 
information againſt the members makin 
that order. The King v. Watson We 6 

5 

4. If after a ſpecial 3 been ſtruck, 
the cauſe goes off for default of jurors, no 
new jury can be ſtruck : but the cauſe 
muſt be tried by the jury firſt appointed. 


The King v. Perry et al. | 607 


TROVER. 


An ac etiam to anſwer the plaintiff in 


2 plea of trover, &c. is well enough, 
though it would have been more clerk- 
lize to have ſaid, in a plea of treſpaſs upon 
the caſe for converting the plaintiff's goods 
to his uſe. Callagan, an attorney, exe 
cutor, &c. v. Harris and his wife, 92 


TRUSTEES. 


Where one as a truftee conveys land to 
another to which there is no acceſs but 
over the truſtee's land, a right of way 
paſſes of neceſſity as incidental to the 
grant. Howton v. Frears0n, 809 


UNCERTAINTY OF THE LAW. 


As to the certainty of the law, it would 
be very hard upon the profession, if the 
aw Was 50 certain, that every body knew 
it ; the misfortune is that it is ſo uncer- 
tain that it coſts much money to know 
what it is even in the laſt reſort. 776 


UNDER SHERIFF. 


The judgment upon a writ of enquiry 
was ſet aſide in this caſe, becauſe the jury 
were returned by the under-sheriff, who 
was the attorney tor the plaintiff. Bayles 
v. Lucas, 137 

See allo SHERIFF. 


UNIVERSITIES. 


1.Awill which deviſes an advowſon to a 
college in the univerſity is good ; the ex- 
<<puon in the statute of wills reſpecting 
<lporations, being repeated pro tanto by 
the ttatute of charitable uſes. Bennet Col- 
Se, — v. the Bitboh of London 
a Su:91ne Calvert, widow. 829 


| 


8 


nor in due time. Leazingby v. Smith. 
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2. How a claim of conusance by the 
Chancellor of Oxford is to be made. Ken- 


drick v. nation. 611 


3. A claim of conuſance was refuſed 
to the Univerſity of Oy/ord, the party 
though a member not being reſident at 
Oxford, Hayes v. Long. Ibid, 

4. In this caſe conuſance of pleas was 
refuſed to the univerſity of Oqferd, be- 
cauſe it was neither claimed in due form 


613 

5. Conuſance muſt be claimed in the 
firſt inſtance, or at che firſt day. Rex v. 
Agar and O Meara. 620 
6. A college barber at Oxford, though 
he resides in the city out of college, is en- 


titled to the privileges of the Univerſity, 


The King v. Roulledge. 623 
7. Sentence of expulſion unappealed 
from, was given in evidenec on an indict- 
ment for aſſaulting a fellow-commoner, of 
Queen's College, Cambridge, by turning 
him out of the college garden; and held 
concluſive for the defendant. The King v. 
Grundon et al. 628 
8. Mr. Longmire, who had been a fel- 
low of Peterbouse, Cambridge, and had 
vacated his fellowſhip by taking a college 
living, but had continued his name on 
the college boards, is not entitled to any 
preference in the election of a maſter, as 
being a member of the domus or founda- 
tion, under theſe words: “ In cujus vers 
electione hoc imprimis obſervari volumus, 
ut ipſius domũs atque ſociorum ejuſdem 
ſemper ratio habeatur ut hi, fi qui inter 
eos ad hoc munus obeundum inveniantur 
idonei, cæteris præferantur; fin hujuſmo- 
di in domo nulli extiterint, tum aliunds 
— The King v. The Bishop of 
. 6 
- The fellows having returned ow 
perſons to the Biſhop of Ely as general 
viſitor, tor him to chooſe one, accordin 
to the directions of the ſtatutes, to whi 
return the biſhop is directed to give 


nam fidem, and to appoint one of them 


« quem magis utilem intellexerit, et præ- 
ficiat domui et ſcholaribus, abſque morz 
in magiſtrum, ne domui et ſcholaribus 
diſpendium aliquod inferat longa mora;“ 
and one of the perſons returned being a 
fellow of ti.e college, and the other a 


member of a different college, omitting 


Mr. Longmire who was the third candi- 
date; the biſhop cannot on that account 
declare the election made by the fellows 
to be null, and appoint any other than 
one of the two returned to him to be 

master, 


«i tbo at, —— a nee leroy he] 


3 


— — 
92 * 


* — —— —-— — — 


maſter, as claiming by lapſe under a pro- 


viſion in the ſtatutes, which declared 


that, in default of appointment by the 
fellows within a certain time, the biſhop 
ſhould nominate to the maſterſhip. 633 

10. And therefore the Court in ſuch 
caſe, on the biſhop's refuſal, granted a 
mandamus to him to appoint one of the 
two perſons preſented to him by the fel- 
lows. Idem. Ibid. 

11. In the caſe of a private eleemoſy- 
nary lay foundation, if no ſpecial viſitor 
be appointed by the founder, the right of 
visitation in default of his heirs devolves 
upon the King, to be exerciſed by the 
great fea), The King v. the Master and 
Fellows of Saint Catherine shall, Cam- 
bridge. 5 649 

12. If the viſitor of a college in one of 
the Univerſitics refuſe to exerciſe his vi— 
htatorial power*by receiving and hearing 
an appeal, this Court will grant a z2arda- 


nus to compel him: but if he has heard 


and decided on it, this Court has no au- 
thority to examine the legality of the 


judgment. The King. v. The Bishop of 
Ely. 653 


13. The publication of a pamphlet againſt 
the eſtabliſhed religion in the Univerſity 
of Cambridge, is an offence within one of 
the ſtatutes of the Univerſity, and pun- 
iſhable by baniſhment by the vice-chan- 
cellor aſſiſted by the heads of colleges in 
the vice-chancellor's court. And though 


the ſtatute, inflicting that puniſhment, add 


that the party ſhall be baniſh<d from his 
college, this Court will not grant a man- 
dams to reſtore a perſon, againſt whom 
only baniſhment from the Univerſity is 
pon in the above Court. The 


-” 


ing v. the Chancellor, Sc. of the Univer- 


sity of Cambridge. | „ 


USES AND TRUSTS. 


1. An eſtate being conveyed by a mar- 
riage ſettlement to truſtees, to the uſe of 
the grantor for life, with remainders over, 
and with a power to the grantor, with 
the conſent of the truſtees, to revoke all 


the utes in the ſettlement, and the grantor 


having granted an eſtate for his own lite, 
in the ſettled eftate, a revocation ſubſe- 
quent thereto, of all the uſes by him, with 
the conſent of the truſtees, ſhall not affect 
the eſtate granted for his life. Goodright 
v. Cator. 2 356 


2. A chuſe in a marriage ſettlement, 
& that the truſtees ſhall not be chargea- 
ble with or accountable for any money 
ariſing in execution of the ſaid truſts, but | 


ple contract debt. Bartlett v, Hidgrn, 
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what the perſon or perſons ſo to be 2c · 
countable ſhall actually receive, will not 


bind the truſtees as a cowenant; but ſhill - 


operate as a clauſe of indemnity to take 
away that reſponſibility which each would 
be ſubject to for the acts of the others; 


ang each of them will be only accountable 


for what he actually receives as for à fn. 


; 361 

3. A truft of a term, to ariſe on the 
contingency that, rt, 4 and Y (all die 
without leaving iſſue male, or, 2dly, that 
ſuch iſſue male ſhall die without iſſue, is 
good, in caſe A and B have a oon who 
dies 5477 iiſue in the life-time of the (ur- 
vivor. Longhead v. Phelps et al, 301 
4. 4 by his will deviſed lands to , and 
afterwards upon his marriage couveyed 
them by leaſe and release to trultccs to 
other uſes, with the uſual limitations in 
marriage fettlements. Held that parol 
evidence was not admiſſible to ſhew that 
A meant his will to remain in force, unre- 
voked by the ſubſequent conveyance» 
Goodtitle ex dim Holford et al. v. _ 
5. Where the whole eſtate is conveyed 
away to uſes, though the ultimate rever- 
fon comes back again to the grantor by 
the ſame inſtrument, it operates as a fe- 
vocation of a joint will ; therefore where 
A seised in fee, by marriage articles, 
agreed to ſettle his eſtates 16 as to ſecure 
his intended wife's jointure, and the pot. 
tions of younger children, and ſubject 
thereto, upon his eldeſt ſon in tail male; 
then he deviſed thoſe eſtates in fee, in cale 
he had no iſſue, and ſubject to any joint- 
ure he might take; and afterwards con- 
veyed them by leaſe and relenſe to trufters 
and their heirs in purſuance of the artiets 
in truſt for himlelft in fee till the mar- 
riage; and afterwards for the various 
purpoles of the marriage articles, and for 
default of iſſue of the marriage, and ſub- 
je& to a term for ſecuring the jointure to 
the-uſe of himſelf in fee : he afterwards 
married and died without iſſue — held that 
the deed of ſettlement, whereby he de- 


| parted with the whole eſtate deviſed, ope- 


rated as a revocation of the will, though 


he took back a fee by the tame inftru- 


ment, and though it was considered 275 
the proviſions of the will; and that 1 
made no difference that with reſpect to 
one of the eſtates the conveyance in fee © 
the truſtees was merely for the purpole o 
creating a term to ſecure his wife's joint 


ure, and the ſettlor took back ** 


again ſubje& to that term. Goodtitle ex 
dim, Halford et al. v. Otway. 897 
6. One by deed in conſideration of love 
and affection to his name, blood, &c. and 
for ſettling the one undivided moieties of 
his manors, lands, &c. therein - after men- 
tioned, grants the ſaid undivided moie- 
ties, particularly deſcribing them, toge- 
ther with all other his lands, tenements, and 
hereditaments, in the kingdom of Ireland: 
kabendum the ſaid undivided moieties be- 
fore granted, together with all other his 
eſtate in the kingdom of Ireland, to A. 
to the ſeveral uſes therein-after declared, 
and for no other uſe whatſoever; and 
then declares the uſes of the undivided 
moieties only. Per Cur, held that the 
grantor did not intend to paſs any Jands 
but the undivided moieties. 2dly. Sup- 
pong the ſweeping clauſe did extend to 
any other lands, yet no uſe being declared 
of them, they deſcend to the heir at law. 
More v. Magrath. 671 
7. A deviſe to truſtees, in truſt to re- 
cive rents and profits during the life of 
4. and that ſuch rents and profits ſhall be 
applied for the ſubſiſtence and mainte- 
tance of the faid A. during his life, is 
tot an uſe executed in A. and cannot 
wite with a ſubſequent legal limitation to 
the heirs of the body of A. Silvester ex 
dm. Law v. Wilton. 674 
8. A deviſe of lands to truſtees and their 
beim upon truſt to permit a feme covert to 
receive and take the rents and proffts 
during her life for her ſole and ſeparate 
uk, and after her deceaſe, to the uſe of 
the firſt and other ſons of her body, then 
the daughters as tenants in common, 
nth other like limitations to other femes 
Orverts, veſts the legal eſtate in the truſ- 
tes, F. Harton and B. Harton, widow, 
V. H. Harton, et al. 676 
9. In the caſe of. a plain truſt, where 
tte truſtees were directed to convey to a 
iiſce on his attaining 22, the jury may 
directed to preſume a conveyance at 
ay time afterwards, though conſiderably 
than twenty years. ngland ex dim. 
H burn v. Slade. 679 
10. If a petſon Jointly intereſted with 
1 N in a leaſe, obtain a renewal to 
{elf only, and the leaſe prove benefi- 
N he ſhall be held to have acted as 
Ve 208  _ claim his 
nefieial 5 but if it do not prove 
de mult take it upon himſelf. 


Ex parte G. 
ol, V. race. | 680 
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11. A. by indenture (reciting that a 
ſuit was depending between him and B. 
reſpecting certain patents, and that the 
ſame could not be aſſigned without ha- 
zard of defeating the ſuit) granted abſo · 
lutely the ſaid patents, together with 


* ſome others, to C. excepting, however, 


until the determination of the above-men- 


- tioned ſuit, ſuch patents as ſhonld be ne- 


ceſſary to ſupport 4's legal title. Then 
followed a covenant that A. upon the de- 
termination of the ſuit, ſhould aſſign the 
excepted patents to C. and that until ſuch 


aſſignment, A. ſhould ſtand legally poſ- 


ſeſſed of the ſame. And it was held, that 
the legal intereſt in the excepted patents 
veſted in C. upon the determination of the 
ſuit, without aſſignment. Cartwright 


v. Amait et al. . 68x 


USURY. 


r. Where moxe than 5 per cent. is taken, 
if the ſubſtancè of the contract be a bor- 
rowing and lending, a ilight colourable 
contingency only will not take it out of 
the ſtatute of uſury. Richards, qui tam, 
v. Brown. : 683 

2. When upon a negociation for a loan 
of money, the lender ſays he cannot ad- 
vance caſh, but will furniſh goods, whieh 
the borrower takes and ſells by the inter- 
vention of a broker recommended by the 
lender, if the ſecurity given is made pay- 
able at a future day, forn ſum exceeding 
the value of the goods and 5 per cent. in- 
tereſt, this is an uſurious loan, and the 
ſecurity is void. —And a bill of exchange 
given upon an uturious conſideration is 
void, even in the hands of an indorſee 
for valuable conſideration without notice 
of the uſury. Lowe et al. v. Waller. 686 

3- But if A. for ar, uſurious considera- 


- tion, Ve his promiſſory note to B. who 
trans 


ers it to C. for a valuable conſider- 
ation without notice of the uſury, and af- 


terwards A. gives a bond to C. for the 
amount, the bond is good. Cuthbert et 


al. v. Haley. 690 


4. The ſtat. 14 G. 3. c. 79. relates 


ſolely to ſecurities on land and not to per- 


| ſonal ſecurities, therefore where A. con- 


tracted with B. for the ſale of an eſtate 
in the West Indies, and it was agreed that 
part of the purchaſe money ſhould remain 
ſecured by the bond of B. and C. and 
that bond was afterwards cancelled, 


and another executed in England by B. 


and D. reſerving 60. per cent. intereſt 
(in = ſame manner as the former one), 
Pf! ron iS 


. 


99% 


this was held to be uſurious. Dewar v. 
Span, 55 691 
5. If the borrower of money give a 


bond for the principal and intereſt at 5. 


per cent. and covenant at the ſame time 
alto to pay to the lender a certain portion 
of the profits of a trade carried on by 
him in partnerſhip with another perſon, 
this is an uſurious contract, and the obli- 


gee cannot recover on the bond. Morse 
v. M. Wilson. 692 


6. A purchaſe of an annuity for the 


life of the vendor (32 years old) at ſix 
Fears purchaſe, is not uſurious, notwith- 
ſtanding it is made redeemahle at the 
option of the vendor, at the end of five 
years, for five years and a half purchaſe, 
and by miſtake of the ſcrivener is ſtyled a 
loan in the recital of the deeds. Murray 
v. Harding. 693 


7. One ſells goods at three months cre- 


dit ; but ſtipulates, in caſe the money is 
unpaid, that the vendee ſhall allow him a 
halfpenny an ounce per month, till the 
debt is diſcharged. This allowance was 
according to an uſage in that particular 
branch of trade, but above the legal rate 
of | intereſt. The Court held that the 
contract being a bona fide sale is not uſu · 
rious, but it, would have been otherwiſe, 
if it had been merely colourable, to cover 
a loan and evade the ſtatute. Player v. 
Edabards. 696 

8. The loan of money produced by the 


ſale of ſtock, on an agreement that the 


borrower ſhall replace that ſtock on a cer- 
tain day or repay the money on a ſubſe. 
quent day, with ſuch intereſt in the mean 
time as the ſtock ittelf would have pro- 
duced, is not uſurious, though the inter- 
eſt exceed 5/7. per cent. unleſs the tranſac- 
tion be colourable, and a mere device to 


obtain inore than legal intereſt. Tate v. 


Wellings. 


A. memorandum indorſed on a 
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9. 
bond, which. was conditioned for the 


payment of 100/, by quarterly payments 
of 5. each, and intereſt at 5/. per cent. 
«, that at the end of each year the year's 
intereſt due was to be added to the prin- 
cipal, and then the 20l. received in the 
courſe of the year was to be deducted, 
and the balance to remain as principal, 
was held not to be uſurious. Le Grange 
v. Hamillon. | 704, 705 
10. The offence of uſury is not com- 

plete until the lender has actually received 
tbe excess of interest in money or money's 
ecorth., Therefore if a. promiſſory note 
be given for repayment of a ſum lent with 


time. Loyd, qui tam, &c. v. I iliant. 
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uſurious intereſt,” and the note when due 
be taken up and another note ſubk;. 


tuted for it, the offence of utury is not 


thereby committed, nor is the penalty in- 
curred till the latter note be paid. Mag. 
dock, qui tam v. Sir B. Hammett and others, 


> 70 
11. A. being a banker in the 8 


diſcounts bills at four months for B. and 


takes the whole intereſt for the time they 
have to run; B. on being aſked how he 
will have the money, directs part to be 
carried to his account, part to be paidin 
caſh, and part by bills on London, ſome 
at three, ſome at ſeven, and ſome at thit - 
ty days fight : and held not to be an uſu- 
rious tranſaction, ſo as to induce the 
Court to grant a new trial, ſince the ſur. 
plus of intereſt taken by A. might be re. 


| ferable to the expenees of remittance, 


Sir B. Hammett, Ent. and others, v. Sir 
W. Yea, bart. 

12. A bona fide debt is not deſtroyed 
by being mingled with an uſurious con- 
tract relating toit. Gray v. Fowler, 713 

13. Before a party can entitle himſelf 
by a civil action, to relief from aa uſu- 
rious contract, he muſt tender all the mo- 
ney really advanced. Fitzroy v. Gæuilin. 


715 
14. If one lends a ſum of 100). and 


takes 61. 5s. for the intereſt thereof tor 


three months by way of advance, at the 


time of lending, the penalty is that in- 
ſtant incurred, and the action muſt be 
brought within a year next after that 


| 715 

15. If a ſum of money is lent upon at 
agreement to pay legal intereſt, and 2 
premium over and above is paid when the 
money is advanced, ſuch premium not of 
itſelf exceeding the legal interelt, the ſes 
curity is void, but the penalty is not in- 
curred till more than legal intereſt isa&v- 
ally received. Fisher, qui tam, &c. J. 
Beasley. | | 719 
16. If a plaintiff declare upon a col. 


rupt contract on the 21ſt December, 1774) 
giving day of payment to the 23d pee 
ber, 1776 evidence of a contract on the 
23d December, 1774, for two years, $3 


| 


B. is appointed receiver of B. 's rents = 


fatal variance. Carlis/e, qui tam, v. 7 w_ 


17. A. by deed executed in London 
ſceuring the repayment of money lent to 


Middlesex, with a pretended ſalary wh 


enables him to retain uſurious _ ; 
he accordingly receives the rents 1 pr 


\ 


706- 


for 


alex but ſettles the account in London, 
and there pays the balance upon which 
the uſurious intereſt is allowed; the of- 


fence is completed in London, and the 
venue in a qui tam ation for the penalty | 


x properly laid there. Sco/t, qui tam, v. 
Brest. 720 

18. To debt on bond the Court will 
permit the defendant to plead nan eat. fac- 


tum, and uſury. Lechmere v. Rice. 722 | 


19. In an action on a bill of exchange, 


if there is a plea of an uſurious agreement, 
and that the bill was given in conſequence 
t 


of ſuch agreement, the plaintiff may tra- 


rerſe the corrupt agreement, and con- 


clude with a verification. Smith, et al. 
v. Dovers. | 72% 
20. The borrower of mouey was held 
to be a competent witnefF to prove both 
the uſurious contract and the payment of 
the money. Abrabams, qui tam, v. Bunn. 
724 

21. In an action for uſury the borrgaver 
of the money is a competent witneſs to 
prove the whole caſe. Smith qui tam, v. 
Prager. 728 
22. In a gui tam action on the ſtatute 
of uſury againſt the assignee of a bank- 
rupt, for taking uſurious intereſt on a 
loan of money to the bankrupt before 
his bankruptcy, the bankrupt is not a 
competent witneſs to prove the offence of 
lis aſſignee, if he has not obtained his 
certificate, or repaid the money; not- 


withſtanding he is ready to releaſe to his 


aſignees. Masters, qui tam, vs Drayton. 


4 72 

23. In an action for tlie penalty of che 
ſtatute 12 Ann. c. 16. the declaration 
ltated a ſpecific ſum of money to have 
been lent (in which the uſury conſiſted); 
but the evidence was, that the loan was 
part in money, and the reſt in goods of a 
down value, which the party receiving 
fiir loan agreed to take as caſh: and this 
Ka held good evidence to ſupport the 
declaration. Barbe, qui tam, v. Parker. 


730 
24. The Court will ſet aſide judgment 


ved up on a warrant of attoruey, upon 

is ground; that the conſideration was 

corrupt and uſurious. Coat. Jones. 732 
mon 


4,25. The like point. Edmonzon v. Pop- 


VAGRANTS, 


1. On a commitment as a rogue and 
bond. for leaving his wife — chil- 
"n to be maintained by his pariſh, it 


us objected that it is not alleged, | 


— — 


—— 


„ 
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«© That his wife and children were charge- 
able to the pariſh;** that he is not com- 
mitted for any limited time; but * till 
he ſhall be diſcharged according to the 
laws and cuſtoms of this realm :** held 
to be ſufficient to invalidate the commit- 
ment. The King v. Joseph Hall. 732 

2. One conven of playing at bowls, 
is not puniſhable as a diſorderly perſon. 
Rex v. Clarke. 

3. A commitment on the vagrant act, 
17 G. 2. c. 5. muſt be a commitment in 
execution, and is therefore bad unleſs it 


be preceded by a conviction. The King 
v. Francis Rhodes. 734 
4. The like point, in this cafe. The 


King v. T. Cooper. ; 735 
5. A commitment in execution of a 
rogue and vagabond, under the 23 G. 3. 
c. 88. muſt ſtate that the defendant was 
apprehended with the implements 
houſe- breaking upon him. The King v. 
Brown. 735 


VARIANCE. 
If plaintiff declare upon a corrupt con- 


tract on the 21ſt Necember, 1774, giving 


day of payment to the 23d December, 
1776; evidence of a contract on the 23d 


December, 1774, for two years, is a fatal 


variance. Carlisle, qui tam, v. Trears. 
720 


VENDOR AND VENDEE. 


i. Refuſal to receive goods. Lowat 
v. Parsons and others, Assignees of Allen. 


735 

2. A contract of ſale may be reſcinded 
by the conſent of the vendor.and vendee 
before the rights of other perſons are con- 
cerned. But where the vendee wiſhed to 


return the goods, and the vendor inſtt- 
tuted an attachment to attach the goods 


in the hands of a packer as the property 


of the vendee, it was conſidered as an 


election by the vendor not to reſeind the 


contract; and the vendee having after- 
wards become a' bankrupt, it was held 
that the vendor could not recover the 
goods from the packer in trover. Smith 
and another v. Field. 737 
VENUE. 

1. A. by deed executed in London for 
ſecuring the repayment of money lent to 
B. is appointed receiver of B.'s rents in 
Middlesex, with a pretended ſalary which 
enables him to retain uſurious intereſt ; 
he accordingly receives the rents in Mid. 
dlesex but ſettles the account in London 


3T2 
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and there pays the balance upon which 
the uſurious intereſt is allowed ; the of- 
fence is completed in London, and the ve- 
nue in a gi tem action for the penalty is 
properly laid there. Scott, qui tam, v. 

rest. 720 

2. All actions of a trantitory nature, 
that ariſc within the Britiſh dominions 
abroad, may be laid as happening in an 


Engliſh county, and tried here in England. 


Mostyn v. Fabrigas. | 738 
3. But treſpals will not lie in this coun- 


try for entering a houſe in a Britiſh ſet- 


tlement in America. Doulson v. Matthews, 
ot al. i 742 
4. Debt however is tranſitory and fol- 
lows the perſon, and may be recovered 
in England, let the contract of debt be 
made where it will, Holman v. Johnson. 
743 

5. In an action for infringing a patent, 
the plaintiff cannot change the venue 
from Middlesex to any other country, Ca- 
meron v. Gray. |  Toid. 
6. And it ſeems that the. venue may be 
changed into Wales. Waddington v. Thell- 
well, esq. — Toid. 
7. It was moved to change the venue 
from London to Carmarthenshire; and 


rule abſolute, no cauſe being ſhewn. Free- 


man v. Gwyn. 744 
8. It was moved as of courſe to change 
the venue from Middlesex to Montgomery- 
Shire, on the uſual affidavit. Pritchard 
v. Pugb. 5745 
9. In debt on bond, the Court upon 
the application of the defendant will 
change the venue to the place where his 
defence ariſes and the witneſſes reſide 
Foster v Taylor. Ibil. 
10. This was an action on a promiſſory 
note tor 40l. in which kind of action the 
general rule is, that the defendant cannot 
change the venue. Evans v. Weaver. 
. 746 

11. The Court will not change the ve- 
nue in an action on a deed to the county 
where it was executed on the ground cf 
the defendant's witneſſes reſiding there, 
if from the pleadings it does not appear 
neceſſary to produce many witneſſes from 
that county, unleſs a question be raised 
that a fair trial cannot be expected there. 
Watt and another v. Daniel. Ibid. 
12. In tranſitory actions, plaintiff has 

a right to lay the venue where he pleaſes. 
Slaughter, esq. v. Bradock. 748 


13. And where there are ſeveral facts 
material to the plaintiff's action, ariſing 
in different counties, the plaintiff may 


— 
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bring his action in either. Alſo if loca] 
action be brought and tried in a wrons 
county, the defect is aided after verdi 
by ſtat. 16 and 17 Car. 2. c. 8. Th, 
Mayor, &c. of London v. Cole, et al 543 

14. Perjury being committed at the booth. 


hall, within the ſimits of the city of Glu | 


cester, which is a county in itſelf, on the 
trial of a cauſe before a jury of the coun- 
ty at large; the indictment may be found 
and tried 5 jurors of the county at large. 
It was alſo held in this caſe, that the 
king cannot, by charter, authoriſe the 
trial of crimes out of the county where 
they were committed. —And that a new 
trial may be en at any time before 
judgment. The King v. Gough. 551 

15. Evidence of partiality must be ex- 
tremely ſtrong, to change the venue in a 
criminal information. King v. Harris, 
et al. | 755 

16. In this caſe the venue was changed 
in an action of falſe impriſonment through 
apprehenſion of a partial trial, MH. 
Saladine. | 756 

17. It ſeems that where the caule of 
action ariſes in Berwick only, the venue 


| ſhall be in Northumberland. Mayor, &c. 
of Berwick v. Ewart. 757 
16. E 


18. But averments of facts in Midi 
Sex, either material or rep ant, will 
not warrant the laying of the venue in 
Middlesex in an action upon cuſtoms a- 
riſing in Berwick. Mayor, &c. & Ber- 
wick v. Eqvart. „ 

19. An attorney, though reſident in 
the country, may lay and retain the venue 
in Middlesez. Pye, one, &c. v. Leigh, mt. 
&. | 75 

20. If the cauſe of action ariſes in to 
counties, the venue ſhall not be laid in 2 
third. Shirley v. Collis. 760 

21. The venue in an action for a print. 
ed libel cannot be changed. Pink»? v. 
Collins. * 

22. The venue in an action for a libel, 


in a letter written in one county and ſent 


into another, cannot be changed into the 
county in which it was written. Cligznld 
v. Clissold. Ibrd, 
23. But in this caſe, which was an dc. 
tion for a libel, the Court changed - 
venue into a county in which it was hot 
written and published. Freeman v. yr 
ris, | 
24. So in this caſe, the venue an 
action for a libel in a letter written u 
Yorksbirz, and ſent by the poſt into yy 
many, was changed from London to 1” 


' re 


. 
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ire, on the usual affidavit. Metcalfe v. 
Markham. 761 
25. In an action by an attorney on a 
promiſſory note and other counts, it was 
moved to change the venue from Midale- 
iex to Stafford. Downes, one, &c v. 17 
id. 

26. An affidavit to change the venue 
from A. to B. muſt ſtate that the cauſe of 
action aroſe in B. and not in A. or else- 
where out of B, Allen v. Griffiths. Ibid. 
27. An affidavit of the plaintiff that 
the cauſe of action aroſe where the venue 
is laid, is not sufficient cauſe for him 
to ſhew againſt changing the venue. French 
v. Copinger. Bid. 
28. Where a rule to change the venue 


in an action of aſſumpſit from 4. to B. 


has been diſcharged upon the plaintiff's 
undertaking to give evidence of ſome mat- 
ter in iſſue arifing in 4, the undertaking 


is complied with by proving a rule of 


Court in 4. that the defendant ſhall be 
at liberty to pay money into Court, 
And paying money into Court is an 
admiſhon of the contract ſtated in the 
declaration. Watkins v. Towers, et al. 


Ibid. 


29. If the yenue be changed from A. to 
B. on the uſual athdavit that the cauſe of 
action aroſe wholly in B. when in fact 
part of the cauſe of action aroſe in another 
county, the Court will order the venue to 
be brought back to A. Cailland v. Cham- 
pion, 763 

30. A plaintiff undertaking to give 
materiaf evidence in the county of A. in 
order to retain a venue, and failing, muſt 
be nonſuited. Santler v. Heard. Ibid, 

31. In this caſe the plaintiff was al- 
lowed to bring back the venue after plea 
pleaded. Buckshaw v. Hopkins, 765 

32. The Court will not change the ve- 
nue where an impartial or ſatisfactory tri- 
al cannot be had.—And it is too late to 
change the venue after an oider for time 
to plead, pleading iſſuably, where the 
terms are to take short notice of trial at 
the first ſittings in London or Middlesex. 
Petyt v. Berkeley, esq. 766 

33. The defendant cannot change the 
venue after an order for time to plead, on 
the terms of pleading iſſuably and taking 
ſhort notice of trial for the firſt ſittings in 
London or Middlesex. Shipley v. Cooper. 

76 


. 7 
34- In this caſe it was held that where 


0 Ir trial cannot be had in the county of 
e city of Chester, where the matter a- 


riſes; the trial will be awarded in the next 
English county, where the king's writ of 
venire runs. But upon an application for 
a trial at bar, the Court will in every caſe 
exerciſe its on discretion upon the pecu- 
liar circumſtances thereof. The King v. 
Amery. | 767 
VERDICT. 

1. A diſcontinuance will not be al- 
lowed after a ſpecial verdict, in order to 
adduce freſh proof in contradiction to the 
verdict, Roe ex dim. Gray v. Gray. 


| 44 

2. A. having obtained a verdict againſt 
B. for a ſmall ſum, and B. having previ- 
ouſly recovered judgment against A. for 


a a larger ſum, and having taken him in 


execution, the Court will permit the ſum 
recovered by A. by the verdict, and the coſts, 
to be deducted trom the amount of the 
judgment of B. and ſatisfaction to be en- 
tered for ſo much, notwithſtanding A. is 


| inſolvent, and has no means of paying his 


attorney's bill, but by the ſum tor which 
he obtained the verdict. /aughanv. Davies. 
97 

3- A cauſe, which is commenced as a 
town cauſe, and not objected to, ſhall be 
conſidered as ſuch in all its ſubſequent 


\ ſtages, eſpecially after a verdict. Keddy 


v. Jordan. 125 
4. But where defendant reſides above 
forty miles from London, there ought, if 
it has not been tieated as a town cauſe, to 
be fourteen days” notice oi trial, though 
he be arrcited in town, and the venue laid 
in town. Briud v. Torris. Ibid. 
5. The like point. Douglas v. Ray, 
Ibid, 


6. A new trial was refuſed, though the 
Chiet Juſtice reported that the ſtrength of 
evidence was againſt the verdiẽt. Swain 
v. Hall. 769 

| VISITOR. 

1. A prohibition was iſſued in this caſe, 


to the Bitiop of Chiches/er, who claimed 


a right to preſent by laple, under pretence 
of his viſitatorial authority, to the office of 


a canon reſidentiary of his church, it be- 


ing a freehold office, and the right of elee- 
tion thereto in the dean and chapter. But 
whether, in caſe the dean and chapter neg- 
lect or refuſe to appoint a canon reſiden- 
tiary in proper time, the biſhop, by virtue 
of his general viſitatorial power, may ap- 
point pro tempore, till ſuch election be 
had, was not decided. The Bishoj of Chi- 


chester v. Harward and Webber. 201 


*. Mr, . 


11 1 


5 


2. Mr. Longmire, who had been a fellow . 


of Peterbouse, Cambridge, and had va- 
cated his fellowſhip by taking a college 
living, but had continued his name on 
the college boards, is not entitled to any 
Preference in the election of a master, as 
being a member of the domusor foundation, 
under theſe words; In cujus vero elec- 
tione hoc imprimis obſervari volumus, ut 
ipſius domũs atque ſociorum ejuſdem ſem- 
per ratio habeatur, ut hi, ſi qui inter eos 
ad hoc munus obeundum inveniatur ido- 
nei, c#teris præferantur; fin hujusmodi 
In domo nulli extiterint, tum aliunde aſ- 


ſumantur,” The King v. The Bishop of , 


Ely. 633 
. The fellows having returned two 
perſons to the Bishop of Ely as general 
viſitor, for him to chooſe one, according 
to the directions of the statutes, to which 
return the bishop is directed to give ple- 
nam fidem, and to appoint one of them 
« quem magis utilem intellexerit, et præ- 


— — 


ficiat domuiet ſcholaribus abſque mora in 


magistrum, ne domui et ſcholaribus diſ- 
pendium aliquod inferat longa mora 3” 
and one of the perſons returned being a 
fellow of the e llege, and the other a 
member of a different college, omitting 
Mr. Lonemire, who was the third candi- 
date; the biſhop cannot on that account 
declare the ele&tion made by the fellows 
to be null, and appoint any other than 


one of the two returned to him to be 


maſter, as claiming by lapſe under a pro- 
vision in the statutes, which declared that, 
in default of appointment by the fellows 
within a certain time, the biſhop ſhould 
nominate to the masterſhip. Idem. Ibid. 

4. And therefore the Court in ſuch 
caſe, on the biſhop's refuſal, granted a 
mandamus to him to appoint one of the 
two. perſons preſented to him by the fel- 
lows. dem. Ibid. 

5. In the caſe of a private eleemoſy- 
nary lay foundation, iſ no ſpecial vi- 
ſitor be appointed by the founder, the 
right of viſitation in default of heirs 
devolves upon the King, to be exer- 
ciſed by the great ſeal. The King v. 
the Master and Fellows of St. Catherine's- 
ball, Cambridge. 649 

6. If the viſitor of a college in one of 
the univerſities refuſe to exerciſe his viſi- 
tatorial power by receiving and hearing 
an appeal, this Court will grant a man- 
Aamus to compel him: but if he has heard 
and decided on it, this Court has no au- 
thority to examine the legality of the 


— >, —_ _ FREY 
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| ns. The Hing v. the Bichep of 


. 8 653 
7. Maſters of grammar · ſchools muſt 0 
licenſed by the ordinary, who may ex. 
mine the party applying for a licence as 
to his learning, morality, and religion, 
And it is a good return to a mandamus, 
to the ordinary to grant ſuch a licence, to 
ſtate that he had ſuſpended granting hi 
licence until the party would ſubmit him- 
ſelf to be examined, „ touching his suf. 
ficiency in learning.” The King v, The 
Archbishop of York, | 779 


WAGER. 


1. The intention of the parties at the 
time of making a bet is to be conlidered, 
Earl of March v. Pigot. "73 

2. An action will lie to recover movey 
won upon a wager, Whether a decree 
of the court of Chancery would be n- 
verſed or not on appeal to 'the Houſe of 
Lords';"* unlefs the motive be fraud or 
other turpis causa. Jones v. Randall and 
another. 77% 

3. An action will not lie upon a volun- 
tary wager between two indifferent perions 


upon the ſex of a third, apparently a man; 


having acted, and continuing to act, as 
ſuch, in various public characters. iſt. 
Becauſe ſuch enquiry tends to indecent 
evidence. 2dly. Becauſe it tends todil- 
turb the peace of the individual and t 
ſociety. But indecency of evidence is 
no objection to its being received, where 
it is neceſſary to the deciſion of a civil or 
criminal right. Da Costa v. Jones. 766 
4. So alſo a policy upon the ſex of 2 
perſon, is a wagering _ within the 
ſat. 14 Geo. 3. C. 48. Roebuck et al. v. 
Hammerton. 780 
5. So a wager between two voters, with 
refpect to the event of an election of a 
member to ſerve in parliament, laid be. 
fore the poll began, is illegal. Allen v. 
Hearn, Ibid. 
6. A wager reſpectin the future 
amount of any branch of the public te- 
venves is illegal, becauſe it leads to an 
improper diſcuſſion, and is contrary to 
found policy. Atherfold v. Beard. 75: 
7. An action will not lie rc p_ 
note given in payment ot a wager © 
rat 2 of the hop duties. Shirley v. 
Sankey and others, executors of W 
8. $0 no action will lie on a wage 
reſpecting the mode of playing an ille 
game; and if ſuch a cauſe be let 2 
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for trial, the judge at 157 prius will order 
it to be ſtruck. aut of the paper. Brown 
v. Leevan. : 783. 
No action. will lie on a 22 
though above 5ol. that a ſingle horſe ſhall, 
run on the high road from A. to B. and 
arrive ſooner one of two horſes placed 
at any diſtance. the owner, ſhall. pleaſe; 
ſuch a race not being legalized by 13 Geo. 
2C, 19. and 18 Geo, 2. c. 34, f. 11. and 
it on an agreement of this kind be. in- 
dorſed *- V. B. To ſtart P. P. in fifteen 
days from this date, and no notice be. 
taken of ſuch indorſement in the declara- 
tian, and no evidence be-given to explain 
the meaning of the letters“ P. P.“ the 
Court will not after verdicts hold it to he 
a vatiance. Whaley v. Pagot. 784 
10. And if a ſum be depsſited upon 


| the event. of an illegal wager, the loſer 


may recover back his depoſit after the 
event of the wager. Lacaussade v. White, 
786 
11. And if a wager be. depoſited with: 
2 ſtake- holder, on the event of a. battle to 
be fought by the parties laying the wager, 
and it be nat paid over, though the bat- 
tle be fought, either party may recover 
ftom the ſtake : holder the ſum depoſited 
by him. Cotton v. Thurland. 787 
12. But where money depoſited upon 
ay illegal wager has been paid over to 
the winner by the, conſent of the loſer, 
the, latter cannot. afterwards maintain 
an action againft the former to recover 
back his depoſit. Hoaulon v. Hancock. 
Ibid. 
13. But a wager that A. had purchated 
a Waggon of B. is not void at common 
law, nor prohibited by ſtat. 14 G. 3. c. 
48. and, an action may be maintained 


upon it. Good, v. Elliot. 788 
WALES, 
1. A wit of latitat runs into, #ales. 
P enn v. Jones. 87 


2, If a plaintiff, being an attorney, by 
attachment of ,privilege-ſue a-defendant - 
esiGent, in Wales for words ſpoken there, 
and lay the venue in the eb county (in 
order that the caust may be tried in the. 
nent. Enghh county), and the judge at 
the trial certify that the defendant was 
lent in Wales, &. that fact, thus 
ufted, may de suggested on the judg- 
men roll in order to entitle the defendant 
enter a judgment of nebeuit, under. 
> 13G. 3. c. 51, Evans, gent. one, 

c. v. Jones. 7938 


WARRANT. 

1, Lord Coke denied the lawfulneſs of 
granting warrants to ſearch. for ſtolen 
goods, though now it-prevailsto- be l.; 
the juſtice and informer mult proceed with 
great cautions Extick; v. Carringiong. 

= 354% 

2. A warrant to arreſt the party, 10 
the end that he may become bound, &rx. 
to appear at the next geione, fc.” means 
the next ſeſſions after the arreſt; and nos 
after the date of the warrant. Therefore: 
the officer. executing it may Juſtify. an 
arrelt after the ſeſſions next enſuing the 
date of the warrant« Mayhew v. Parker 
and others. 799 


WARRANT OF ATTORNEY. 

1. Where judgment has not been en- 
tered within a year and a day, on a war- 
rant of attorney given with a post obit 
boud, and the obligee, qoes not z.pply to 
the Court for leave to enter it, till after 

the death of the person on whose death it 
is payable, the Court will not grant leave, 
| without a rule to shew cause; for a 5 
obit bond is a ſecurity of a- doubtful na- 
ture. Lushington v. Walley. 60 
2 A defendunt, lodging within the rules 
' of the Fleet, at the house of the offiter uhd 
arrested him, and who. was his ſecurity 
to the warden, was held to be ſo far a: 
' priſoner, that he cannot execute a war- 
rant of attorney to confeſs a judgment 
without the preſence of one who is really 
his own attorney. Varater v. Gartcopne. 
* 169 

3. The neceſſity of an attorney for 4 
defendant being preſent at the execution 
ot a warrant of attorney, 1s [red to 
caſes where the defendant is in cuſtody at 
the ſame plaintiff's ſuit, and does not ev 
| fend to warrants of attorney, to - confels 


| judgments in other actions. Holcombe et 


al, v. Wage: 170 
4. In this caſe, a judgment confeſſed, 
in order to indemnify bail, was ſet aſide, 
the warrant of attorney being executed, 
and no attorney for the defendant (who 
was in cuſtody) being preſent. Ruffle v. 
Hichacocb. | Ibid.” 
5. Ora rule to ſhew cauſe Why judg- 
ment of execution ſhould not be ſet afide 
' with coſt on the ground that the warrant 
of attorney was given by the defendant 
whilft in cuſtody, the affidavit ſtated, 
that the deſendant-was the more induced 
to vign- and execute the bond and warrunt of 
atternæy, because he bad before been in. 
formed, that if he execute it under an 
arrest, and without his attorney being 
0 Zreteut, 
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present, it would be woid. Rule diſcharg- 
ed. Gillman v. Hill. 170 

6. A warrant of attorney to confeſs a 
Judzment, by one in custody under an execu- 


tion, is good, though no attorney be pre 


ſent on his behalf at the time of its being 


executed. Fell v. Riley. 171 
7. The like point. Crompton v. Steww- 
ard. Ibid. 


8. And a warrant of attorney to con- 


feſs judgment, executed by a priſoner in 


cuſtody on criminal proceſs, is good, 
though he have no attorney preſent. Charl- 
ron v. Fletcher. 172 
9. A bond and warrant of attorney to 
confeſs judgment, being given by a bank- 
rupt after his bankruptcy, in order to 
obtain his liberty, is not barred by his 
certificate, although the original debt was 
contracted before. Birch v. . 
| id. 

10. Interlocutofy judgment being ſign- 


ed againſt a priſoner in cuſtody of the 


marſhal, the plaintiff's attorney took a 
cognovit from him for 200k, with a de- 
feaſance on paying 491. (the real debt) 
and the coſts; but no attorney was pre- 
ſent on the part of the defendant: and 
though this caſe was not ſtrictly within 


the rule of the 15 Car. 2. which only 


mentions priſoners in the cuſtody of the 


| ſheriff's officers, yet the Court, interfered 


for the relief of a priſoner. Parkinson v. 
Caines. Ibid. 

11. And when a defendant in cuſtody 
executes a warrant of attorney to confeſs 
a judgment, it is not ſufficient if it be 


in the preſence of the plaintiff's attorne 


only, though the defendant consent to his 
acting as his attorney alco. Hutaon v. 
Hutson. 173 
12. But if a defendant in cuſtody being 
about to execute a warrant of attorne 


to confeſs judgment, is informed that it 


mult be done in the preſence of an attor- 
ney on his part, and he thereupon pro- 
duces a perſon as such, in whoſe preſence 
he executes the warrant of attorney, the 
Court will not ſet aſide the proceedings. 
Jeyes, one, &c. v. Booth. 161d. 

13. The Court will ſet aſide a judg- 


ment entered up on a warrant of attor- | 
ney, upon the ground that the conſidera- 


tion was corrupt and uſurious. Coo“ v. 


Jones. | 732 
WASTE. 


1. The Court of Common pleas has no 


power to iſſue an original writ of probibi- | 


tion, to restrain a biſhop from commit. 
ting waſte in the poſſeſſions of his fee; at 
leaſt, at the ſuit of an uninterested per- 
ſon. Jefferson v. The Bisbop of Durban 
et al. 138 

2. The purchaſer of lands, &c. having 
brought an ejectment againſt the tenant 


from year to year, the parties enter into 


an agreement that judgment ſhall be 
ſigned for the plaintiff with a ſtay of exe- 
cution till a given period. The tenant 
cannot in the interval remove buildings, 
&c. from the premiſes, which he had him- 
ſelf erected during his term, and before 
the action was brought. Fitzherbert v. 
Shaw. | $00 
3. In an action of waſte on the ſtatute 
of Gloucester againſt tenant for years, for 
converting three cloſes of meadow into 
arden ground, if the jury give only one 
Parthing damages for each cloſe, the 
Court will give the defendant leave to 
enter up judgment for himſelf. The 
Keepers and Governors of the possession,, 
Sc. of Harrow School v. Alderton. $02 
4. Any perſon who is ſeiſed in fee of 
part of a waſte within a manor, may ap- 
prove, leaving a ſufficiency of common, 
though he is not the lord of the manor, 
Glover v. Lane, clerk, et al. 803 
5. An amercement at a court leet for 

a private injury done to the lord's waſte 
is illegal, though there be a cuſtom to 
warrant it. Wood v. Lovatt. 805 

WAY. 


1. Under the grant of a free and con- 


venient way for the purpoſe of carrying 
coals, among other articles, the gran- 
tee has a right to lay a framed waggon- 
way. But under a grant of a way from 
A. to B. in, through, and along, a parti- 
cular way, the grantee is not juſtified in 
making a tranſverſe road acroſs the fame. 


 Senhouse v. Christiany et al. 805 


2. Where one as a truſtee conveys land 
to another to which there is no acceſs but 
over the truſtee's land, a right of way 
paſſes of neceſſity as incidental to the 
grant, Howton v. Frearson. 809 

3. One being ſeiſed in fee of the ad. 
joining cloſes, A. and B., over the former 
of which a way had immemorially been 
uſed to the latter, deviſes B. with the 
„ appurtenances :” held that the devilce 
cannot under the word “ appurtenances, 
claim a right of way over A. to B. as "9 
new right of way is thereby created, a 


the old one was extinguiſhed by the 18 
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/ 
of ſeifin in the deviſor. WWhaliey v. Tomp- 
591 et al. 813 

WEIGHTS AND MEASURES. 

1. It the reddendum in an hoſpital re- 
newed leaſe be“ ſo many quarters of 
corn,” it will be underſtood to mean legal 
quarters, reckoning the buſhel at eight 
gallons, although the old leaſes before the 
ſtat. 22 and 23 Car. 2. c. 12, contained 
the lame teddendum, and although till 
lately the leſſees paid by compoſition, 
r:ckoning the buſhel at nine gallons. - The 
BMas/er and Brethren of the House or Hos- 
pital of St. Cross v. Lord Howard de 
Walden and R. A. Newille. 816 

2. A cuſtom that every pound of but- 
ter fold in a particular market- town ſhall 
weigh 18 onnces is bad. Noble v. Durel 
et al. 818 

WEST INDIES. 

The 37 Geb. 3. c. 73. having prohi- 
hited more than double monthly wages 
being given to ſeamen coming from the 
est Indies, walels the captain be fpeci- 
ally licenſed to give a greater rate by the 
chict officer of the port; general licence 
by tuch chief officer to a captain ** zo 
procure men on such terms as be can, is 
void. The zu tection of ſtat. 37 Geo. 3. 
c. 73. enacts, that no maſter or com- 
mander oi any Britiſh ſhip, which ſhall fail 
tor any port in Great Britain ſhall hire or 
engage any ſeaman, mariner, or other 
perton, at any port or place within his 
Majeſty's colonies, or plantations, in the 
WH es? Indies, to ſerve on board any fuch 
ſh'p at greater or more wages, or hire, tor 
luch ſervice, than according to the rate 
ot double monthly wages; wrless the go. 
vernor, chief magistrate, collector, or comp- 
eller of tach port or place, shall think 
fat more ought to be given, and do and 
ball accordingly authorize and direct the 
ame to be given, by abriting under his 
tan; that then and in tuch caſe the 
maſter and commander ſhall be at liberty 
to pay, and the ſeaman to receive, ſuch 
Freater or higher wages as ſuch, governor, 
Ke. ſhall direct as aforciaid'; and all 
contracts, bonds, &c. contrary to the 
meaning of the act, ſhall be null and 
N and the maſter of ſuch ſhip enter- 

8 mto luch contract, ſhall forfeit 100l. 

'agers v. Lacy. 447 

LLS. 
3 deed „in conſideration of love 
ee = his name, blood, Kc. and 
1 ee Weg e, moietics of 
eee ands, &c. therein-after- 

Vol. V. grants the ſaid undivided moi- 


| 
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eties, particularly deſcribing them, toge- 
ther with all other his lauds, tenements, 
and hereditaments, in the kingdom of 
Trelind: babendum the ſaid undivided 
moieties betore granted, together with all 
other his citate in the Kingdom of Ireland, 
to A. to the ſeveral ulcs therein-after de- 
clared; and for no other uſe whatſoever. 
Per Cur. held that the grantor did not 
intend to pats any lands but the undivided 
moieties. 2dly, Suppoſing the ſweep- 
ing clauſe did extend to any other lands, 
yet no ule being declared of them, they 
deicend to the heir at law. Moore v. 
Magrath . 67 
2, A void deed of covenant to ſtand 
ſeized to utes, bei..g unſealed, l not 
operate as a will, nor 28 a revocation of 
a former will. I/r:ght ex dim. Milliam 
Clymer v. Littler et al. 820 
3. A. will of a joint tenant is not good, 
though the jointure is ſevered before his 
death. St ex dim. Neale and his wife 
v. Koderts. $24 
4. If a teſtator is in a ſtate of inſenſi- 
bility when his will is atteſted, the will 
is not duly executed according to the 
meaning of the ſtatute of frauds, although 
he be corporally preſent. Right, lessee of 
Cater v. Price and others. $27 
5 The will of a me covert, autho- 
rized by a power in her marriage ſettle- 
ment, cannot he given in evidence to 
ſhew a title to perſonal property, till 
it has been proved in the ecclefaſtical 
court. Sone, v. Forgytb. 328 
6. Indictment for forging a paper 
writing, purporting to be the will of 4. 
B. is good. The King v. Birch et al. 829 
7. On a motion tor a mandamus to the 
judge of the cccleſiaſtical court, to grant 


probate of a will to A. B. lis pendens is 


ſufnicient cauſe to dilcharge the rule. 
Lowegrove v. Bethell. Lid. 
8. A will which deviſes an advowſon 
to a college in the univerſity is good; the 
exception in the Ratute of wills reſpecting 
cot porations, being repealed fro !anto «' 
the ſtatute of charitatWuſes. Bennet Col- 
lege, Cambridg-gv, the Bishop of London and 
Susanne Culvert, widows. 151d. 
9. What general words will paſs copy- 
hoid as well as freehold lands. Dee ex 
dim. Pate v. Dawy. | $30, 832 


10. One having made his will, and de- 
viſed all his freehold and copyhold lands 
to a number of uſes, afterwards purchaſes 
other copyhoid lands which he ſurrenders 
thus: To the uſes declared, or to be 
declared, in and by his laſt will and teſ- 

6 tament. 


- 


- . ropes ot 0 
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tament.** This amounts to a republica- 
tion, and the newly purchaſed copyhold 
lands ſhall paſs to the ſame uſes as the 
teſtator's copyhold lands devited by his 
will. Heyhyn v. Heylyz. 330 

11. Devise upon a contingency. Der: 
ex dim. William and Michael Burton v. 
Catharine Burton. 833 

12. A deviſe to the uſe of all and every 
the daughter and daughters of, &c. and 
the heirs of their body and bodies; ſuch 
daughters, if more than one, to take as 
tenants in common, and not as joint te- 
nants; and for default of ſuch iſſue, to 
the uſe of the teſtatrix's right heirs, 
The daughters take Froſs- remainders. 
Wright v. Holford. 7 336 

13. One deviſes his lands to his bro- 
ther for life, remainder to truſtees to pre- 
ſerve contingent remainders; remainder 


to the firſt and other ſons of his brother 


in tail male ſucceſſively, remainder to his 
brother's daughters in tail; remainder to 
his four ſiſters and a niece for their lives, 
ſhare and ſhare alike as tenants in com- 
mon, and not as joint tenants, Remain- 
der to their ſons ſucceſſively in tail, re- 
mainder to their daughters in tail ; re- 
verſion to his own right heirs. And then 
deviſes to another ſitter, only a ſmall an- 
nuity. The tour ſiſters and the niece 


take ſeveral eſtates for life, with ſeveral 


remainders to their ſons and daughters re- 
ſpectively; and there are no croſs-remain- 
ders. The preſumption of Jaw is in favour of 
raiſing eroſs-remainders hetween two only; 
and againſt raiſing croſs-remainders be- 
tween more than two, But the preſump- 
tion in either caſe may be rebutted by 


manifeſt circumſtances of intention, ap- 
parent on the face of the will, Pery et 


al. v. White (lessee of Lady Pere Bertie) 


in error. $28 


14. One by will deviſes all his lands 
to his two brothers V. P. and J. P. and 
his ſiſter E. C. and the heirs of their bo- 
dies, as tenants in common, and for want 
of ſuch iſſue, to his own right heirs. And 
then gives all the reſt and reſidue of his 
goods and chattels, as well real as peiſo- 


nal, equally between his ſaid brothers and 
Sifter, ſhare and ſhare alike. The devi- 


ſees take crofs-remainders. Phipard v. 
Mansfield, © 
15. A deviſe of an annuity for lite, 


and a direction that the annuitant ſhall. 
receive no wages aſter the teſtator's death, 


do not imply a condition that the an- 

nuitant ſhall continue in ſervice. Mo- 

Iyneux v. Scott. 8 844 

16. Where two legacies of the ſame 
4 


R 


Walpole v. the Earl of Cholmondeity. 


— —òi— I nr non en ne et nt 


1002 A TABLE OF THE PRINCIPAL MATTERS. 


ſum are . rs to the ſame perſon ny 
different inruments, vir. one in a wil, 
and the other in a codicil, the legaee 1; 


entitled to both, unleſs there he ſore 


circumſtance to ſhew that the intent of 
the teſtator was, that he ſhould take but 
one. James v. Semmens, widow, 5g; 

17. One, ſeiſed of a real eftate, by 


will bequeaths ſeveral pecuniary legacies, 


and, as to ſome, directs that they ſhall 
be paid to the fall, whatever elſe, debts 
excepted, falls ſhort ; and then proceeds 
thus: In order to raiſe money for theſs 
payments, my eſtate of B. muſt be fold, 
as ſoon as conveniently may be atter my 
deceaſe. To this end I do appoint and 


empower C. and D whom I make my ex- 


ecutors, to. ſell, let, or et to ſale, both 
my <ſtates of B. and E.— Held, that a 
creditor, who was a papitt, was entitled 
to receive his debt out ot the money 
ariſing by ſale of the teſtatrix's real eſtate, 
according to the appointment of her will, 
Faone v. Blount. 846 

18. Whether the atteſtation of a will 
of lands he valid, when the witucſſcs only 


ſaw the laſt ſheet of the will. Bond v. 


Seawell. 99 

19. A will ſufficient to pals perſonab, 
and not executed according to the ſtatute 
of frauds, is ſufficient to declare the ul 
of a copyhold eſtate. And ung nifhed 
inſtructions for preparing a new will are 
not a revocation thereof. Roz ex dim. 
Gillman v. Heyhoe. | 51 

20. Parol evidence may be admittecd to 
explain a latent ambiguity in a will or 
codicil. But where the deviſor made one 


will in 1752, and another in 1756, wich- 


out diſpoſing of his perſonalty or appoint- 
ing executors by either, and by a codicil 
(reciting that by his laſt will, dated in 
1752, he had made no diſpoſition of hi 


- perfonalty) diſpoſed of it, an appointed 


executors, it was held that there was 9 
latent ambiguity, ſo as to let in pa 
evidence to thew that the teſtator intende 


by the codicil to confirm the will of 175% 


and not to republiſh that of 1752- Lord 
$53 

21. Parol evidence may be given 0! 
queſtions aſked by the teſtator at 2 
time af executing his will, Whether tte 
contents were the ſame as thoſe of 10 
mer will, to which he was anſwered in 
the affirmative, in order to ſet aſide the 
latter will on the ground of fraud. _ 
ex dim. Small et al. v. Allen. d09 
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22. A former will is not revoked by a 
ſubſcquent will, afterwards cancelled by 
the teſtator. Goodright ex dim. Glazzer 
v. Glazier. | >:.. $62 
23. A deed intended to operate as an 
appointment of uſes, but not ſufficient 
for that purpoſe, may have the effect of 
revoking a will, if the party appear to 
have had that intention. Showe et al. v. 
Pincke. 862 
24. An implied revocation of a will by 
a ſubſequent marriage and the birth of a 
child, may be rebutted by parol evidence. 
But if a will is revoked by implication, 
a reference to it in an inſtrument atteſted 
according to 29 Car. 2. c. 3. amounts to 


a republication, Brady ex dim. Norris v. 


Cubitt. | 2 866 

25. But in general, marriage and the 
birth of a poſthumous child amount to an 
implied revocation of a will of lands made 
before marriage. Doe ex dim. Lanca- 
shire v. Lancashire. 871 

26. A common recovery ſuffered by 


tenant for life, with remainder to truſtees _ 


to preſerve contingent remainders, re- 
mainder to the ſame tenant for life in fee, 
is 2 revocation of his will. Darley v. 


Darley et al. 878 


27. A ſubſequent will, though found 
to contain a different diſpoſition from a 
former, yet if the particulars of that dif- 
ference be unknown, and the will itfelf 
be not produced, ſhall not be a revoca- 
tion of the firſt. Goodright ex dim. Rolfe 
and wife v. Hagguoed. 881 

28. But a (light tearing of a will, and 
throwing it on the fire, wich a deliberate 
ment to conſume it, by the teſtator, 
though it falls off, and is preſerved by a 
byſtander without his conſent or know- 
ledge, is a ſufficient revocation. 
dim. Male and wife v. Thomas. 885 

29. One having made his will and a 
duplicate thereof, delivers the duplicate 
0 J. Afterwards he makes another will 
by which he revokes all former wills, and 
at the ſame time cancels that part of the 
former will which was in his own cuſto- 
dy. Before his death he ſends for an at- 
torney to make a third will, but is ſenſe- 
cls before he arrives; aſter his death, the 
fit and ſecond will are found together in 
* paper both cancelled ; but the duplicate 
eh firſt is found uncancelled, amongſt 
other deeds and papers. The act of 
e the latter will does not ſet up 
tne duplicate of the former. Burtonshaw 
v. Gilbert. 886 

39, How far alterations and oblitera- 
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tions in a will, will amount to a revocation. 
Sutton v. Sutton. 890 

31. A by his will deviſed lands to E, 
and afterwards upon his marriage convey- 
ed them by leaſe and releaſe to truſtees to 


other uſes, with the uſual limitations in 


marriage ſettlements. Held that parol 
evidence was not admiſſible to ſhew that 
A meant his will to remain in force, un- 
revoked by the ſubſequent conveyance. 
Gocdtitle ex dim. Heſſoril, et al. v. Otæuay. 
891 

32. Where the whole eſtate is conveyed 
away to uſes, though the ultimate rever- 
ſion comes back again to the grantor. 
by the fame inſtrument, it operates as a 
revocation of a joint will ; therefore where 
A. ſeiled in fee, by marriage articles, 
agreed to fettle his eſtates ſo as to ſecure 
his intended wite's jointure, and the por- 
tions of younger children, and ſubject 
thereto upon his eldeſt fon in tail male; 
then he deviſed thoſe eſtates in fee, in caſe 
he had no iſſue, and ſubject to any join « 
ture he might take; and afterwards con- 
veyed them by leaſe and releaſe to truſtees 
and their heirs in purſuance of the articles 


in truſt for himſelt in fee till the marriage; 


and afterwards for the various purpoſes 
of the marriage articles, and for default 
of iſſue of the marriage, and ſubject to a 
term for ſecuring the jointure, to the uſe 
of himſelf in fee: he afterwards married 
and died without ifſue :—held that the 
deed of ſettlement, whereby he departed 
with the whole eſtate deviſed, operated as 
a revocation of the will, though he took 


| back a fee by the ſame inſtrument, and 


though it was canſidered with the provi- 
ſions of the will; and that it made no 
difference that with reſpect to one of the 
eſtates the conveyance in fee to the truſtees 
was merely for the purpoſe of creating a. 
term to ſecure his wife's jointure, and the 
ſettlor took back the fee again, ſubject to 
that term. Good!!tle, ex dim. Hofford, et 
al. v. Otway- 897 


WITNE GSE. 


1. In taxing colts, the contingent loſs. 
es which witneſſes may have ſuffered by 
obeying the ſubpoena cannot be allowed, 
Thellus5on v. Staples. 32 

2. The further recompence given by 5 
EI. c. 9. f. Iz. againſt a witneſs for non-at- 


teudance, mult be aſſeſſed by the Court 


out of which the procels iſſued, not by the 


jury, or judge, at zii prius. Pearson v. 
Iles. 110 
3 A 
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3. A ca-obligor in a bond to the ordi- 
nary, under 22 and 23 Car. 2-c. 10. is 
a competent witneſs to prove a tender by 
the adminiſtratrix. Carter v. Pearce. 119 

4. The court will not put off a trial 
at the inſtance of the defendant, on ac- 
count of the abſence of a material witneſs, ' 
if he has conducted himſelf unfairly, or 
been the canſe of any improper delay. 
Saunders v. Pittman. 127 

5. The court will not put off a trial on 
account of the abſence of a material wit- 

nels, if by his evidence the defence of 
flavery is intended to be eſtabliſhed. Ko- 
binson v. Smyth. Ibid. 

6. A trial will not be put off on attida- 
vit of the abſence of material witneſſes, 
when the caſe is ſuſpicious, and the wit- 
neſſes foreigners, and reſident abroad, ne- 
ver likely to return to England. Rex v. le 
Chevalier D' Eon. Ibid. 


WOOL AND WOOLLEN. 


1. It is an offence within the ſtatute of 
28 Geo. 3. c. 38. 5. 31. to preſs together 
yarn made of wool; and a declaration or 
information on this act, need not aver 
that it was in ſuch a ſtate as might be re- 
duced to, and uſed as wool again. And 
the meaning of the 74th ſcction of that 
ſtatute (which enacts that any information 
upon it ſhall be tried by a jury to be ſum- 
moned out of another county than that 
where the fact was committed), is that 
the trial ſhall be had in another county. 
And under the ziſt ſection, the Court, 
out of which the record iſſucs, is to give 
judgment; and not the Court of ai privs 


where it is tried, —Dyer v. Hainsworth. 


920 

2. The inhabitants of one market town, 
city, borough, or town corporate, are not 
prohibited by 1 and 2 Ph. and M. c. 7. 
trom ſelling woollen cloth, &c. in other 
market towens, &c. by retail, and not in 
open fair. Lee v. White, 922 


WORDS, 


Prohibition lies to the Spiritual Court to 
ſtay proceedings, for calling a woman 
where. in London. Brand v. Roberts. 

204 


WRECK. 
1. Goods, where the ownerſhip can be 


A TABLE OF THE PRINCIPAL MATTERS. 


becauſe no live animal eſcaped. Hamilton 
and Smith v. Davis. 923 


WRIT OF INQUIRY, 

1. In replevin, it the jury at the trial 
omit to aſſeſs the defendant his damages, 
a writ of inquity ſhall iflue. Deel! - 
Marshall. 310 

2. But it was a queſtion left undecided 
in this caſe, whether a writ of inquiry in 
replevin can be granted after verdict, 
though imperfect? Freeman v. Lady Ar- 
cher. _ Ibid, 

WRIT OF RIGHT. 


1. Proceedings in a writ of right. T. 
Sen, esq. demandant v. Clarke. 925 
2. No new trial ſhall be granted ma 
writ of right, except the verdict be fla- 
grantly wrong. Tyssen v. Clarke, 926 
3. After judgment as in caſe of a non- 
ſuit, there can be no coſts for not pro- 
ceeding to trial in a writ of right. New- 
man v. Goodman. Ibid. 
4. Suppoſing that the mere right 
upon a writ of right is triable at es! prizes 
the ſummons to elect the grand aſſiſe 
ſhould be in the alternative, to return the 
four knights into bank, or at the aſſizes, 
if the judges come thither betore the day 
in bank, Jule v. Harris. 927 
5. But if a writ of ſummons is ſued out 
ad eligendam magnam assisam at a day 
certain before the juſtices of aſſize, the 
Court will not upon motion to quaſh the 
writ determine whether the mite may be ſo 
tried, or only at the bar of the Court. Luke 
v. Harris. 930 
6. A writ of right cannot he mailt- 
tained without ſhewing an actual 57514 by 
taking the esplees, either in the demand- 
ant himſelf, or the anceſtor from whom 
he claims. Daliy v. King. Lid. 
7. Judgment as in caſe of a nonſuit 
may be entered up againſt the demandaut 
in a writ of right; nor will the Court le- 
lieve him if he has conducted himself un. 
fairly towards the tenant in the courle 0 
the proceedings. Robert Almgill and 2 
bella his aui demandants v. James Brad. 
Shao Picrion the elder, and James Brad- 
Shaw Pierson the younger. 93? 
8. The Court will not permit the mie 
joined in a writ of right to be tried by a 
jury inſtead of the age _ dat 
both parties defire it. Gaiton 1110 


made out, are not forfeited in a wreck | v. Harvey. . 
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